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Extraordinar LOR DS of the SESSION, 


My Lords; 

Aving formerly Dedicate to your Lordſhips the Deciſions of the Seſſion, 
H which I had obſerved for ten years, from the year 1661, to 1671. 
The Reception they found from your Lordſhips, and the Univerſal 
Advantage that may redound from the Publiſhing the As and Proce- 
dure of that famous Judicatory, hath encouraged me to Reviſe and cauſe In- 


print your Lordſhips Deciſions, which I had obſerved for other ten years; and 
+ 2 pon 


The Epiſtle "Dedicatory. 
wpon the four 017067 tl mclinetions expreſt in the former Eee T we 
offer thew to four Eaelhie, = 

The. vatiely of Caſes is admirable, and in the matter of Proper, 
in which every Body is ſo anxiouſly concerned, the Invcntion, Zeal, and 

. Eloquence of Kawers diſcovers and always ſets off ſomewhat new and different, 
ſo that neither Laws nor former Deciſions can comprehend, or direftly conclude 
all the Caſes which from day to day occutfr” M Fudicatories; but the Principles of 
Equity being fixt and permanent, new and ſingular Caſes, by the Analog y of Law 
are reduced and determined, with congruity #0 tht common courſe of former Deci« 
Pong : 

There's nothing can recommend or vindicat the reputation of that Tudicatory 
more intirely, or fully ſatisfie and convince the Liedges of their ſecurity in the 
matter of Juſtice, Thanto Propale the ſteady and uniform Procedure of the Lords 

of Seſſuon, by aTrad# of ſo many years, in which als much eminent Fuſtice and 
Dexterity will appear, as in the Deciſions of any other Soveraign Court of Ju- 
ftice in Europe: And it's to be wiſhed that this ſame method of obſerving De- 
ciſions, which ſtncethe Inſtitution of the Colledge of Fuſlice hath been gener ally praiſe 
ed by ſome of the moſt Eminent of the Lords nay ſtil be cominned; For beſides the mas 
ny uſes and advantages that ariſes to Poſterity from Records and Publich Writings, 
there can be no better ſervice done to the Crown , or more grateful to the SubjeF, 

than to aſſure the World, that the Adminiſtration of Juitice in every mans caſe 
3s equal and open, without diſgniſe or covert, This will make your Eordfipe 

did the Fatlicatiry as valuable and dear to every man, as you are to, 


My Lords, 
Your Lordſhipy 


moſt Humble Servant; 
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Caſes of greateſt _—— > debated and brought 
crore tnem, 


| From July 1671. zo July 1681, 


Heſtie and Ker his'Mother, contra Haſtie, Novemb, 10, 1671, 


I He deceaſt A. Haſtie , Stabler in Edin- 
burgh, having a Son and a Daughter 
when he died , diſponed to them his 
whole Means, whereof the Daughters 
Bl part was but an ordinary portion , but 
BY the Sons part was very conſiderable; 
After his death his Wife brought him 
= forth a Poſthume Son, who was deſti- 
tute of al) Proviſion or Aliment; where- 
Sf upon his Wife and that Poſthume pur- 
ſues his Son, craving that a Moditicae 

| tion might be granted for the Wifes ex- 
penſes in Childbirth, and for Alimenc 
xp WES of the Poſthume-Son fince his Birth, 
————— = and in time coming. The Defender 
alledged Abſolvitor from' any Modification for the Wifes Expences , be- 
cauſe there was no ground forit in Law, or for any further then her Ali- 
ment to the next Term after the Defunds death, after which this Poſthume 
was born, eſpecially ſecing the Drag Diſpoſition was long _ 
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And albeit he be unwarrantably ſerved Heir, the Tutor diſclaims it, and 
will reduce it, It was Replyed, that befide the ordinar allowance of Re- 
lias, the-extraordinar expence of the Birth of a Poſthume, was a Debt 
for which the Father was lyable, whom the Defender repreſents as Lucra- 
tive Succeſſor, by the Diſpoſition poſterior to the Conception of this Child, 
Nam in beneficiis qui in utero eſt pro jam nato habetur. 


The Lords ſuſtained the Libel, and modified in reſpect of the Reply 
and Diſpoſition. 

The Defender further alledged the Libel was no wayes relevant, as to 
atly Aliment for the Poſthume, for tho Parents be obliged to Aliment their 

adren,yet there isneithet Law nor Cuftome obliging a Brother to Aliment 
his Brothers, eſpecially where the Brother doth not repreſent the Father. 
It was anſwered, the Libel was not founded upon the Brothers obligement, 
but upon the Fathers obligement whom the Brother repreſents by the fore- 
ſaid Diſpoſition, which the Lords had in ſeveral caſts allowed , eſpecially 
in the caſe of the Children of Weddertie againſt their Brother: And there 
can be no caſe more fayourable then a Poſthume, whom the Father did not 
negled& or paſs by,he being gotten but ſhortly before his death. The Defend- 
er anſwered, that the Fathers obligation to Aliment his Children, is perſo- 
nal, & 10% tranſit ad haredes : And as to the Praftique, that it was a collu- 
fonbetween the Heirs Tutor and the Bairns, 


The Lords found the Defender as tepteſenting his Father by the Diſpo- 
ſition of his Goods, 1yableto'Aliment this Poſthume-Child during his Mis 
nority, at teaſt ſo long of his Minority as he was without Calling,or Means 
to Aliment himſelf, but would not extend it after his Majority. 


Hepburn of Beinftoun contra the Laird of Congilton, Novemb. 17.1671, \ 


Epburn of Beinſtowe having Matried Congiltone Siſter, was provided by 

his Contra of Marriage to 4000 Merks of Tocker , __ Congiltown, 

who is obliged therefore, by a fall from his Horſe became weak, and for 
20 years kept his Chamber ; during all which time his Mother medled with 
all his Rents, and payed Beixſtoun the Annualrent of his Tocher, till the year 
1662. And now Beinſtoun purſues Congiltonrs Son and Heir for payment of 
the Annualrent ſince the year 1652, who alledged Abſolvitor from the An- 
nualrent, becauſe the ContraQt of Marriage bear none, & we non debentur 
2iſ ex pafo, The Purſuer replyed, that uſe of payment of Annualrent, 
conſtitutes Annualrent, fo that Comgiltonres Mother baving payed Annualrent 
till the year 1662, It was due thereafter, It was anfwered, that uſe of 
payment of Annualrent by the Creditor hiwſelf , "may conſtitute the ſame 
thereafter 5 but payment thereof by his Mother cavnot conſtitute the ſame, 
unleſs her Warrant were proven, which neither can be proven nor preſum- 
ed , Congiltoun being weak, and incapable by his fall, and as his Mothers 
obligation to pay it could not oblige him, much leſs her uſe of payment in 
favoursof her Daughter, without her Sons warrand. It was anſwered, al- 
bait the obligation or payment of a third Party could not conſtitute An« 
raalrent yz yet where it was payed by a Party who had a preſumed War- 
rand as a FaQor or Servant, their payment was ſufficient, and their Warrand 
preſumed, unleſs the contrair were proyengs much more payment by a Mo- 
ther who medled with her Sons whole Eſtate, and payed the ſame by her 
Sons means, and not by her-own, which the Lords found relevant, and 
ſuſtained the Annualrent. It was alſo alledged that the Defender wo Fa- 
tacrs 
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thers life ».io a years Annualrent/ But the Lotds decided upon the firſt 
ground only | 


Toung contra Carmichel, eotlew die, 


Alter Towng having Apprifed a piece of waſte Ground in the weſts 
wW fide of Mary Kings Cloſs, and being therein Infeft, purſues Williant 
Carmichel to remove therefrom, who alledged AÞbſfolvitor, ' þecauſe he food 
Jafeft in'a Tenement on the Eaſt-fide of the Clofs, over againft the waſte 
Ground in queſtion, | with parts'and- pertitients, and pofſefſed the waſte 
Ground a'part and pertinents of his Tenement*the fpace of 40 yeats, and 
thereby Preſcrived-a Right thereto.” It was atifivered, That no Preſctip. 
tion can take place by pofſefſion, without a Title : But the Defenders In- 
feftment could be'no' Title for pofſefſing this'waſte Grourid 3 Firlk, be- 
cauſe it was ſeparatum Tenementune,” brooked by a ſeveral Infefiment, com- 
petent to the Purſuers Author, from whom he had Appriſed and produced 
hisPredeceſlors Infeftttient in 4.1556. 2% The Defenders Infeftment is boun- 
ded, and bears his Tefiement to ly upon the Eaſt-fide of Xivgs Cloſs,” and 
ſo can beno Title to'poſſeſs this waſte Ground Tying upon the Weſt fide 
of the Cloſs; | It was 'anſwered, That there being no Infefttment of the'waſte 
Ground: fince the year'1556. It might become part and pertinent by long 
poſſeſſion, Which the- Lords found relevant, but withall found that the 'Difen- 
ders Infeftment being bounded, as ſaid is, could be no title for the Preſcription 
of this wafte Ground lying without the Bounding, 


Charles Caſs contra Jawes xl/ies, Novemb. 18, 167. 


Mquhile Richard Caſs having choſen Umquhile Patrick, E lies and ſe- 

yeral other Curators, Charles Caſs his Heir now purſues James Z Pies, 

as Heir to Patrick Ellies, for Compt and Payment of his whole Rents and 
Eſtate. In the Compt and Reckoning this point was Reported by the Au- 
ditor 3 and it was alledged for James Elies, that be could not be lyable as 
repreſenting his Father, as Curator, 'Becauſe , albeit his Father was nomi- 
nat by the Minor, and that the AR of Curatory bears, that he was.cleQed 
by the Judge: yet it does not bear that he Compeared, made Faith, and 
found Caution, and therefore he was not ſufficiently authorized asCurator, 
and could never have purſued Aion upon that Title. It was Replyed, 
Albeit the Curators not making Faith, and finding Caution, might bave 
been a ground that the Minor or other Curators might have excluded him 
from ating, yet he having ated and ſubſcribed ſeveral Bonds produced as 
Curator, by which the” Minor gave Proviſions to his Siſters, and which 
bare expretly, with conſent of his Curators . under-ſubſcriving: And the 
Writt bears, Patrick Elies conſents: So that the Defun& having ac- 
knowledged himſelf Curator ; and ated eo. nowine, the Defender his 
Heir can never controyert it , even though he negleted to make 
Faith, and find Caution : For he may be - found Curator Paſhve, 
as an Heir ſerved will be Heir Paſſive, but not AQtive, unleſs he were 
Retoured, It was anfwer'd, that all that is pretended can only makethe De- 
fenders Father Pro-Curator; for a vitious orerroniousDeclaration isnot ſuffici- 
ent,where the truth. of the thing doth manifeſtly appear tothe contrary z the 
AR of Curatory makes it appear, that there. were ſeveral Curators com- 
pearing , making Faith , and finding Caution, which - Patrick, E/lies.did 
not, and ſo was no Curator 3. and it is aboye queſtion , that it is hot the 
nomination of the Minor that makes the Curator, but the authority, of the 
Judge proceeding upon a citation of the neareſt of kin, and a formal:Pro- 
ceſs and Sentence thereupop, which cannot proceed, unleſs the Curator ac- 
A 2 cept 
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does the; parallel hold with Tackſ-men ,-or FaRors, for there per #4nitans 
relochtivhiem , or recomventionem ,-the Tack'; or Factory is prorogat , by 
conſent of both parties, the one ſuffering, and the other aQing 3 but itcan- 
not hbid In a CurattIe;/ which being a Judicial A& ibrrodoced by \Law, 
havirls's definit time in the Law, the tacit conſent of Parties cannot- peoro- 
gat-rhe fie, but the Minor tnuſt impute it to himſelf; that did not hin- 
der them z , And in. that it differs from. Tutors, who a& for Pupils, and 


therefore are obliged to obtain them authorized with | Curators 3 © neither 
'could Defender be lyable as egotiorume geftor, for though ſuch belyable 
for diligence in negotio cepto, if it be'one individual thmg;! yer not tozconti- 
much fotromillion with the Rents of {everal'Lants, which have nw fach 
conmevion, el 7 91 Amie (0 76d 
The-Lorc's found that yt the Carat hog inwonerrd | before the ex- 
iring ofthe Curatrie, and had continued to jntromet thereafter,that he was 
Ely frable for what be intromented with _— ». and not for mnt 
gence or miſſion, unleſs be had been Fattor conſtitute by the Minor,, or re- 
manent Curators, m which caſe, he, might. be lyable for years thereafter, -as 
Faor for Diligence, div 6553 Wi | 
BY Ride contra Zinzen, Nevemb. 21. 1671. | 
Ames Riddel having fet a Sedp-work and -Dwelling Houſe to Mr. Zinn: 
for certain years, his entry being! the laſt of November, . and the end of 
the years'coming now to be the laſt of November next, he warned Zin{ar 
at Lambmas, and now purſues him' to. remove upon the laſt of Nevember - 
Who alledged Abfolvitor, /1*. Becauſe by (petial AR of Parliament all War- 
nings are appointed tobe at Whitſunday. 29. He cannot be obliged: to-an- 
ſwer a Summonds of Removing unwarrantably raiſed before the Term 
was paſt,and ere he had done any: wrong'by! fitting after bis Term. The Pur- 
ſaer anſwered, that the-AR of Pafliament anent: Warnings ; related not to 
Pr edie Urbens, or Tenemehts within. Burghz-:for the: reaſon of the Law 
being,” that Whirfunday was a convenient for Tennents to provide 
themſelves new Seats, and neceffaries for their living It: hath never been 
obſerved; as to Towns, and the. Purſuer hath-warrantably raiſed the-Sum- 
monds before the Term, the concluſion whereof" is only that the Defender 
remove at the Term, - oF OE WOE | 
The Lords ſuſtained both Warning and Symmonds; and Decerned: 


*:th © 


Menzies contra Corbet,, eadew die. 


Y Contrat of Marriage betwixe John Maxwel of Wreath , and' OW 

LL) Men<zes , ſhe is Tofeft incertain Lands in Life-rent; but the Contra 

contains a Clauſe , that neither ſhe'nor her Children ſhould have benefite 
thereby until theTocher were fully payed ; but ſhe is not the perſon obliged 
for the-Tocher, Joby Corbet bevy RoyyySct the Landsfron{ her Husbands ap- 
pearing; Heir,the Tenrients call them' both in a' double Poynding z the Reb 
craves preference upon her Infeftment, as being Anterior. "The Apprytet 
excepts upon the Suſpenfive Cluſe'in the Contra,” The Relit anſwers, 
that the Appryzer in this point can be in no better caſe then the Husbarids 
Heir, who would be excluded by this Obje&Hion, that the Wife not being 
obliged to pay the Tocher, but's third Patty 3''It was the Hugbands duty 
to haye purſued for the ſame, ___ Wife being ſub poteftate wird , _ 

| 3 
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nor (hould notpurſue-therefore3 And the Husband nor none ſucceeding to 
his Right can obtrude the wantof that proviftion,which was through his own 
fau't. v3. F | FItf G 
: Which the Lords found Relevant, unlefs the Appryzers inſtruft that the 
Husband did diligetice, or that the Debicor of the Tocher was known to 
be inſolvent, the Husband having lived ſeven years after the Marriage. 


-;:.., Mr. Gearge, Pittillo contra Anna Forreter, Novemb. 22. 1671, 
* TMquhile William Aitoun of Fenneg, having no Children of his own, 
A diſponed his-Lands to Mr. George Pittillo his viſters Son , reſerving 
his own and his;Wifes:'Life-rent, and with -this proviſion , that ir ſhould 
be leiſome to him at any time during his life, etiam in articuls mortis , to 
Diſpone, ſet. Tacks, and. to burden the Lands by Bonds for Sums of Mo- 
ney, or Annual-rents forth theteof ; and alſo with proviſion that what Le- 
acies he ſhall leve, or deeds he ſhall do at any time during his life, by 
Whir Subſcribed \with"his hand, that the faid Mr. George ſhall be: obliged 
to flalfill the fame + Upon theſe Clanſes he did firſt burden the Eftate with 
6000 Merks, and Mr. Grojge Pittillo being/ informed that there was a e- 
cond Bond of 4000 Merks and 2000 Merks to two. Brother . Daughterg, 
he purſues a Redudtion and [mprobation thereof; And for ſatisfying the 
ProduQion, Ama Forrefter hisRelid produces a Bond of 6000 Merks, bear- 
ing'to beSubſcribed by Nottats at his command. Now Mr.George inſiſts upon 
theſe Reaſons of ReduQion;which were four.; 1% That this Bond could not 
burden the Land, becauſe it imports no. real Right by. any Infeftment, and 
bears only that he burdens his:Sncceſſors with the Sum, and (o falls not un- 
det'the firſt part of the Clauſe, which is not limited by the manner of Sub. 


ſcription, neither can 'it be warranted pads ſecond out of the Clauſe, 
[| 


whitch'bears expreſſly, thatit muſt be by Write Subſcribed under his hand, 
biit this is only Subſcribed/by} Nottars, and cannot be ſaid to be Subſcribed 
by: his hands: The: ſecondreafon is,that the Bond by-Ocular inſpedion is vi- 
tiatin the Subſtantials thereof; For whereav-it bath been the draught of a 
Bond _—_—_ the Defun& when he lived at K.irkaldie , and bears to be 
Subſcribed at Kirkaldie, and-was only intended for his Wife, Now his two 
Nieces/are adjoyned, and for: precipitancy the whole Draught js altered 
ahd:vitiat-in the moſt ſubſtantial parts' thereof; for where it did bear the 
Sum payable to her Heiys, it's now made their Heirs 3. and where it did 
bear, to be payable after the Man and Wifes deceaſe, near half a Line 
is ſo delete and obduced, that hardly a Letter of it can beſeen; butit ſeems 
to have been, after the Wifes deceaſe alſo; For where thereafter the Term 
is repeated that which before? was after our deceaſe, is made after my 


- deceaſe; and where it did before bear, Subſcribed. with my hand, it is now 


Subſcribed by Nottars: Upon all which it was alledged, the Bond might be 
juſtly. quarrelV'd, as falſe inthe date; at leaſt in the place of Subſcription, 
the Defender baying declared. at the produQion of the Bond, that they a. 
bode by it, as.a; Writ truly Subſcribed, not at Kirkeldy,. but at Bernachie, 
Yet they only. infilted: againk it ,as a Writt vitiat,and ſo ſuſpeR, that itcould 
make no Faith, being vitiat.in the Subſtantials, and half a Line ſo blotted, 
and obduced, that; it could not be known what was expreſſed therein before 
the vitiation, and therefore it muſt be holden as comprehending ſome con- 
dition that truly has happened toexilt, which truly would evacuat the Band: 
For'it-is the common opinion of all Lawyers, de fide Inſifumentorum, that In- 
ſtruments makepnly Faith when they are entire, unvitiat, or uncancell'd ; 
but if the ſamine be vitiat vitzo viſi6il7,cither by Razure, Interlineation, De. 

| | leation, 
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teation, Obdudtion, or Alteration of the Letters, the ſame is a null Inſtru- 
ment, that can makeno Faith, The third Reaſon was, that he was not 
compos mentis when he gave warrant to Subſcribe. And laſtly, this being in 
effe@ a Legacy in Death»bed, it was procured by the Wife or her Friends by 
importunity, or inſinuation, andſo was null, as being no free Deed of the 
Hugband,. Thetwo laſt Reaſons being in faZs, and requiring Probation, 


The Lords inſiſted only in the firſt two, which might inſtantly end the 
Proceſs. 


And tothe firſt, the Defender alledged that the Bond was ſufficient,though 
Subſcribed but by Nottars 3 Becaule it being the common Style of ſuch 
Reverſions, giving power to Diſponers to Burthen or ContraQ by any Writt 
Subſcribed with their hand , or under their hand , it did alwayes mnport 
any Legal Subſcription, either by themſelves, or Nottars , in caſe of their 
being dilabilitat by fickneſs, or any other accident, and cannot be thought 
to be done of deſign to prevent importunity, when'the Diſponer ſhould - 
come ſo weak, as not to beable to Write, elſe it would have been adjetted in 
the firſt part of the Clauſe anent burthening with real Rights 3 whereas it is 
only adjected tothe poſterior part anent Legacies,and perſonal Rights. And 
Subſcriptions by Nottars, is truly the Diſponers Subſcription, becauſe of old 
the Subſcriber held his hand at the Pen,. which was led by the Nottar, at 
his command, as the Nottars ordinar Subſcription bears 3. and though now 
they uſe not alwayes to lead the Subſcribers hand, yet their verbal command 
to the Nottar is not ſufficient to Subſcribe, but they muſt touch the Nottars 
Pen; and theſe Proviſions being inſert in Difpofitions freely granted not to 
an appearand Heir,and being in tavours of the Diſponer his own liberty,they 
ought to be moſt favourably interpret , and amply extended , and if Sub- 
ſcriptions by Nottars were thereby excluded; any accident , as the Palfie, 
Mutilation, or the like, might fruſtrat the Diſponer of his liberty, which can 
never be thought his meaning, unleſs it had been clearly expreſt. To the 
ſecond Reaſon anent the vitiation, it was anſwered, that it is true where 
Writts are vitiat in the Subſtantials, the ſame become ſuſpeRt, and not pro- 
bative: But the moſt learned Lawyers do acknowledge, that the ſaminemay 
be adminiculat by other Writts, or by the Witneſles inſert, and if the vitia- 
tion appcar not to be in the Subſtantials,it is either not at all regarded, or at 
leaft not tall it be improven,by inſtrufting that the vitiation was after the Sub- 
ſcription : But here it is poſitively offered to be proven by the Witneſſes 
inſert, that this Bond was truly as it 8ow ſtands when it was Subſcribed. And 
it is yet clear in the Debitor, Creditor, and Sumsz and any alteration is 0n- 
ly in the Succeſhon and the Term 3 Whereas the Lords have formerly ſu- 
ſtained a Bond to be adminiculat by Witneſſes, albeit by Ocular inſpeion 
it was vitiat in the Sum, being made 500 Merks, whereas it appeared that 
five was ſuperinduced upon. a leſſer Sum, as is obſerved by Durze, 

The Purſuer Anſwered , That Diſpoſitions of this nature being now 
moſt frequent, and bearing ſ#ch Heirs, or ſuch others as the Diſponer fhould 
xominat by writ under his hand, any time in his life, that being againſt our 
common Law, whereby Deeds on Death-bed prejudge not lawful Heirs ; 
the ſame ſhould be ftriftly Interpreted, and it were of a dangerous conſe- 

uence, if an Heirto a great Eftate might be made by a pretended verbal 
Gama to a Nottar to ſubſcribe, even when the Party were i exiremiss 
And to the ſecond Point , though a Vitiation may be admiaiculat by the 
Opinion of Civihans , where Witneſſes might prove the whole points gf 
the Bond 3 yet it cannot hold with us, where Witneſſes cannot | 
A 4 above 


8 The Deciſons of the Lords of Seffion, 1671; 
above an hundred pounds, though they may prove the Tenor of a Bond, 
where there are Adminicles in Writ, & caſns omiſcionis, yet they cannot 
prove any material Article in a Writ , eſpecially where the fame is ſo obli- 
terat that it cannot be known what was before the Vitiation, as is in this 
caſe, | 

The Lords were of different Judgements anent the firſt Reaſon, and 
decided not the ſame z but found the ſecond Reaſon relevant, that the 
Bond was ſo Vitiat, that it did make no Faith , and found it not to be 
Adminiculat by Witneſſes, in reſpect that in a material place thereof at 
the Term of payment, there was about half a line fo obliterat, that it could 
not appear what had been written thereon beforez and that it was there« 
by preſumed, that it might be a Clauſe that would evacuat the Bond, and 
was therefore ſo delet by the haver thereof, 


Beatie contra Ro ſrburgh, Eodem die. 


Extie purſues Roſsburgh as Succeſſor lucrative to his Father,by a diſpoſition 
4Þ I produced , bearing for Love and Favour , and other goud Cauſes, 
redeemable by the Father for fourty ſhillings Scots, The Defender al- 
leadged, that whatever was the Tenor of the Diſpoſition 3 yet the true cauſe 


- thereof was onerous, being granted for ſums belonging to the Son alinnde,in- 


trometted with by the Father,equivalent to the worth of the Land,which 
-uſes always to purge this paſſive Title, quia debitor non preſumitur donare, 

The Lords found the Defender Lucrative Succeſſor by this Diſpoſition, 
the Reverſion making it evident to be a pure Donation, and not given for 
any other Cauſe, - | 


Alexander Roriſon contra Sinclar of Ratter, November 23. 1671, 


Mquhile William Sinclar of Ratter, being debitor to Alexander Rofi- 
uU ſon , he purſues this Ratter, 4Frepreſentin his Father, to pay the 
Debt, and condeſcends that he has behaved himſelf as Heir by Intromiſfi- 


on with the Rents of the Lands of Ratter, wherein his Father died laſt 


Veſt and Seaſed, as of Fee, and produces his Infeftment. The Defender 
alledged Abſolvitor, becauſe his Intromiſhon was upon a Precept of Clare 
conftat,as Heir to his Grand-father, which was ſufficient to purge his general 


paſſive Title, though it cannot defend againſt the Purſuer in time cus 


ſeing the Defender was in bona fide , and knew not his Fathers Infeft- 
ment, It was Anſwered, That he cannot pretend ignorance of his Fathers 
Infeftment, having his Writs in his hands, and it is but a meer pretext to 
immix himſelf in his Fathers Heritage , without repreſenting him according 
to Law, which would be a common Rode, if it were once allowed, 

The Lords repelled the Defence, and found the' Defender lyable, as be« 
having as Heir, 


| Rol/and of Diſblair contra Laird Craigivar, Fodew die, 


R Oland of Disblair having raiſed a Suſpenſion of Double-poinding a- 
painſt Craigivar, pretending to be heritable Bailzie of the Regality of 
ndores , beyond the Cairn of Monnt, and the Sheriff of Aberdeen, both" 
—_— Juriſdidion over his Lands; which Suſpenſion did not only 

r a Suſpenſion of ſome particular Ads of Court amerciating the Defen- 
ders, for abſence at Head-Courts, but alſo did ſuſpend all exerciſe of the 
Juriſdiction thereafter, till the. Suſpenſion were diſcult. The reaſon of Suſ- 


. penſion 
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ifion againſt Creigivar, was, That albeit the Suſpenders Lands were with 
in the Regality of Lindoyes, yet bythe ſeveral As of Annexation, the 
Lands are annexed to the Crown,and Regalitiesare. ſuppreſt, and ſuch Lands 
as were therein before, are declared to be as the Regality with other Tem- 
poral |. ands in the Shires where they lay : . And albeit Heretable Bailliaries 
of Regalities are excepted from the Annexation, yet the Charger ſhews no 
Right to an Heretable Bailliary, but the Defender hath been in uſetoan« 
ſwer toSherift-head-Courts theſe twenty years . paſt , and the Charger can 
claim no right after ſo long Deſuetude,- till by way of Aion he declare 
his Right. 29. Albeit he could ſhew a ſufficient Right; yet the Suſpender 
hatch preſcribed freedom from his Juriſdiction, and offers to prove, that 
theſe 40 years, he, his Predeceflors, and Authors have. been free thereof, 
and were never Cited nor Called in the Rolls of that Regality-Court, , or 
Amerciat, till of late, but they were conſtantly called before the Sheriff- 
Court, and anſwered to him. The Charger anſwered, that he might inſiſt 
upon the Suſpenſion, without any Declarator , which is only requiſite 
where a poſleſſory Judgement is competeot, which is oaly in Property, and. 
therefore Poyndings of the Ground upon Annualrent or Juriſdiction upon 
Infeftment, though they have lyen'over for 39 years, may be purſued before 
Preſcription, without Declarator : And as for the Purſuers Right, he pro- 
duces three Infeftments under the Great Seal 3 The firſt in Anno 1618. 
bearing <xpreſly the Heretable Bailliary of Zindores, beyond the Cairn of 
Mount, upon the Refignation of the Lord Forbes , who was. Heretable 
Baillie before the Annexation, and his Right is excepted therein 3 in which 
Infeftments Logie-Fintray 1s erected to be the Head-Burgh of the Regality, 
beyond the Carrz, in place of Newburgh: And as to the Preſcriptiong 
19. It is not competent againſt Publick Rights conſtitute by the King, . 29. It 
cannot Preſcrive during the time of the Uſurpation, when Regalitics were ' 
unwarrantably ſuppreſt. 3*.lt 1s interrupted,and the Purſuers Kight preſcry- 
ed , by holding of Head-Courts, Amerciating Abſents; and though this 
Defender were not Amerciat, or in the Rolls, yet the Juriſdiction being 
exerciſed as to the greateſt part, it is preferved as to the whole,  4®. The 
Defender bath acknuwledged the Juriſdiction by his compearance* in the 
Regality-Court, at the making of the Stent-Roll,and paying to the Charg-. 
er accordingly, who had no other Title to conveen the Feuers, or to take 
payment, bur as Baillie. | 
|. The Lords found the Charger might inſiſt in the Suſpenſion, without 
neceſſity of a Declarator,and that his Infeftments produced were a ſufficient 
Title, but found the Preſcription competent againſt the ſame, which they 
qualified, that the Suſpender had been free for the ſpace of 40 years, never 
being [nrolled, or Cited by the Baillie, but (till by the Sheriff, notcompt- 
ing the years of Uſurpation, and found that the Baillies Inrolling and cal- ' 
ling of others, could not hinder the Suſfpender to Preſcrive his treedom, if 
he were canſtantly Inrolled with the Sherift, and found alſo the allegiance 
of interruption by the Baillie relevant, by calling the Defenders Predeceſ- 
ſors or Authors in the Head-Courts of Regality, or citing them at other 
times, but found not the Allegiance of Homologation, by compearance at 
the Stent-Roll, which could not be made by a Sheriff, relevant. 


DET Earl Sutherland contra Earl of Errol, Novemb. 24, 1671 
"He: Earl of Suther/and purſues: the Earl of Errol for d-claring his Pri- 
© orityof Dignity, and. for that effect calls tor Improbation of all, Pa-. 


tents of Honour, Charters and other Writts granted to the Earl of Errol, : 
B is 


10 The Deciſions of the Lords of Seſſion, 1671. 


his Predecefſors, containing any Title ' of Dignity 3 and' alſo, -of all o- 
ther Writts granted to whatſoever Parties, whereby the Dignity of the Earl 
of Errol is mentioned, or whereby it may be inftruted 3 wherein the Jaſt 
Term for produdtion being come,and theſe points being new and difficult, the 
Lords did hear the ſame in their own preſence, where Certification being 
craved for the Earl of Sutherland contra non produta. It was alledged for the 
Defender, no Certificaticn againſt any other Writtsthen ſuch ag are grant- 
ed to the Earl of Errol and his Predeceſſors, but not againſt the Writts of 
* any other perſons,” which the Earl of Errol cannot have, until by an Incident 
he recover the ſame, for proving his Priority, which cannot be nil Litis- 
conteſtation be made upon the Reaſons and Declarator of the Property; 
and it were againſt Reaſon to declare other mens Writts falſe, becauſe the 
Earl of Errol 1s neither mentioned therein, as Witneſs, or otherwayes. It 
is Anſwered, that the Writts of other Partics will not be prejudged by any 
Certification, except only in ſo far as concerns the Earl of Errol, and if no 
Certification can be granted againſt the ſame, the Pley will never terminat, 
It was anſwered, if the Purſuer inſiſt in his Declarator, and obtain De- 
creet againſt the Defender compeirand, if he do not propone upon ,- and 
produce other mens Writts, ad m2odur probationis , the Purſuer will obtain 
a Decreet zn foro, which will ſufficiently ſecure him. 
The Lords granted Certification only againſt the Writts made to the 
Earl of Errol and his Predeceſlors, but not againſt other mens Writts where: 
in they were mentioned, 


Barclay of Pearſtoun, contra Liddel, eodems die, 


Obert Liddel having granted an Affignation to Sir Robert Barclay, of a 
Bond granted by the Laird of Reidcaffle, which Afſſignation contained 
abſolute Warrandice in theſe Terms, obliging to warrand the Aſſagnation to 
be good and valid and effeFual at all hands, and Reidcaſtles Eſtate being 
Comprized both by Robert and others, he Charges Lidde! upon the War= 
Tandice , who Suſpends, and alledges that the Warrandice of an Afligna- 
tion in thiror the like Terms can import no more then that the Debt is 
a true Debt, ſafe againſt allexceptions of Law, but cannot import that the 
Debitor was Solvendo, for that never having been declared either by Cuſtome 
or Deciſion, recourſe muſt be had to the Civil Law, which we ordinarily 
follow where our own Law or Cuſtom fails 3 by which it is clear l. 4. f. de 
heredit, & aGione vendita, that venditor nominis.tenetur preſiare debitum ſub» 
eſſe, debitoreme vero locupletent efſe non praflare , upon which the Opinion of 
all the DoRors does agree: Now an Aflignation is nothing elſe but werditio 
Nominis,and it were of moſt dangerous conſequence,and would imped Com- 
merce, if Cedents behoved to inſtruct the ſutticiency of the Debitor, which 
implyes a Labyrinth of difficulties, and in any doubtful Clauſe, the Inter 
pretation ſhould alwayes be made as is moſt expedient for Commerce. Likee 
.as ſome Aſſignations uſes to be granted by way of Corroboration of former 
- Rights, and not in fatisfattionthereof, which will import the ſufficiency of 
the Debitorz but where that way is not followed, it is alwayes underſtood 
that the Afﬀeigney hath informed himſelf of the ſufficiency of the Debitor, 
and acquieſced therein, for though he had the Money in his hand to lend 
out, he might be miſtaken of the ſufficiency of his own Debitor. It was 
anſwered, that this caſe being undetermined by any prior Law or Deciſion, 
and therefore the Lords having appointed it to be Diſpute in their. own 
preſence, that it may be a Rule tothe Liedgesz the ſame is not to be de- 
cideq by any ſubtilty of the Civil Rowan Law , but according to equity 
| an 


s > 
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and reaſon the common Law of Mankind, whereof theſe are two clear ' 
Rules, memo debet Iucrare ex alterins dawno, and in mutual onerous CoptraQs 
the interpretation is to be made fo, that both Parties Intereſts. ſhould be e« 
qual, which cannot be obſerved unleſs the Warrandice import the ſuffici. 
ency of the Debitor the time of the Afﬀignation, for when the one Party 
gives clear Money, and the other Party aſligns a Bond of an <quivalent 
Sum, if the Warrandice do not import that the Debitor is ſolvent, but that 
by his inſufficiency the Sum is loſt, the Cedent eft lucratus ex alterins dammo, 
and gives not equivalent to what he gets, 29. Reſped is to be had in the 
next place-to the meaning of Parties, and the common conſuetude thence 
ariiing, que pro Lege habetur, that by adjeQing ſuch Clauſes of Warrandice, 
Parties intend to ſecure themſelves 3 and theſe are of two ſbrts, either abſo- 
lute Warandice,ot Warrandice fromthe Cedents fa& and deed;,ſo that an ab- 
ſolute Warrandice mult alwayes import more then Warcandice from the 
Cedents fat and deed ; but Warrandice from fat and deed doth oft-times 
umport that the Debt is due g for though in Tranſlations or ſubſequent Rights 
warrandice from theimmediatCedents faR and deed,dorh not import ſomuch 
as that the Debitor cannot defend himſelf from any exception, but from 
fuch exceptions as proceed upon the Cedents fat z but where a Party A(- 
f6gns a Bond is debito himſelf, with Warrandice from his own deed, there 
can be no exception but from his deed, and fo abſolute Warrandice muſt 
import more,which can be nothing eſſe but that the Debitor is ſolvent : And 
as to the Law adduced, It is only m the caſe of venditio nominis and where 
the Warrandice follows ex nature negetii , without any expreſs exuberant 
Clauſe, ſuch as this isy, but Afſtgnations being the common way to tran(- 
mit all Rights perſonal, it is. oft.-times'not by Vendition, bur by any other 
ContraQ, as by Permutation, when one Bond is Afligned for another, or 
by the innominat ContraQ do «t des, . when Land or Goots are Difponed, 
for Aſſignations to Bonds,or other Rights,or when a Society,or Co-partnery 
Aſſignes a Bond for their part of the common Stock, here ® no venditio no- 
zrints, which by the'nature of that Contra@ requires only Warrandice cor- 
tra evittionem, and (o the Law adduced reacheth not ſuch Caſes which are 
moſt frequent z for by the nature of Permutation, if the Right received 
fails, recourſe is had to that which was given therefore, and when Ware is 
Diſponed for Aſſignations, the Seller is anſwerable for any latent unſuffi- 
ciency in the Ware, ſo muſt the Cedent in any latent unſufficiency in 
the Debitorz and it were a ſtrange incongruity that if a Bond aſtign- 
ed as a part of a common Stock, ſhould prove relief, that that Party ſhould 
haveproportionable ſhare of the comnion Stock, whereas no Profit aroſe 
from his part, The Suſpender anſwered, that the Cirationof the Civil Law 
founded upon, is not a peculiar Statute of that People, hut an aſſertion of 
the Common Law of Nations, founded upon great conveniency for pro- 
moval of Commerce, that he who accepts an Afſignnient with any War. 
randice, is under(tood to take his hazard of the ſufficiency of the Debitor, 
which is fad;,and only to ſecure himſelfagainſt evition,which is Jaris ; and 
there'isa clear difference betwixt abſolute Warrandice, and from Fa@ and 
deed, that the one is only againſt exceptions upon the Cedents fat, the other 
againſt 'all exceptions whatſomever, as if one ſhou)d aftign a Bond granted 
to himfelf, which were a publick Debt, and declared by A of Parliathent 
to be ineffeRual 3 if it were with abfolutewarrandice, he would be lyable, 
but not if the Warrandice werefrom his own Deed only, or if the Debitor 
were Interdicted, or Inhibited , the exceptions that might be founded 
thereon would not fall within Warrandice from Fa& and Deed, but would 
fall under abſolute Warrandice : And ” to the meaning of the Parties, by 
2 tainly 
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tainly it does not infer a common cuſtome, not being common 3; for many 
think this Clauſe imports the ſolvency of the Debitor, and-many think not. 
As for the inſtances of Afſignations in other Contra there is no diffe. 
rence as to the Warrandice from Venditions, ſeeing in all the Afigney is 
eyer underſtood to take his hazard of the Debitors tan whatever the 
terior of the Clauſe be, . unleſs the ſufficiency of the Debitor be expreſt, as 
ſometimes it is,, which ſhews that Parties who intend fo, muſt expreſs it. 


: The Lords found that ſuch Clauſes of abſolute Warrandice do not im- 
port that the Debitor was ſolvent the time of the Aſhtgnation,but only that 
there was no exception that could defend him either from the Cedents deed 
or otherwayes. | . 


Chambers Adyocat contra Deans, Novemb. 25, 1671: 


—_— Chambers Advocat being Donator to the Eſcheat of | 

in the Carnorgate,upon his own Horning, raiſed upon a Tack for 
Houſe.mails , and having obtained general Declarator after the Rebels 
death, purſues ſpecial Declarator againſt Jawes Deans Baillie in the Cannon- 
gate, for intrometting with ſeveral Houſhold-pleniſhing . of the Defunds, 
and the Libell being referred to his Oath.,, he Deponed qualificate that he 
medled only with the particulars contained in the Execution of a Poynd- 
ing produced, proceeding upon a Decreet, | againſt the Rebels Relict,. as 
Intromiſlatrix with his Goods, for payment of Debts due to him by the Re- 
bel, partly” by Bond before the Rebellion, and partly for Drugs furniſhed 
to the Rebel,and for his Funeral Charges. 
The Lords at the adviſing ofthe'Cauſe, baving refuſed to admit the quar 
lity without Probation, the Defender offered to inltrudt the ſame. 


- The Purſuer anſwered, that though they were inſtrafted, they were not 
relevant, becauſethe Rebellion devolving the property of the Rebels Move- 
ables upon the King. and his Donator, the ſamine are only burdened with 
the Debts of the Rebel contrated before the Rebellion, whereupon Credi- 
tors. had done Diligence before'Declarator z but any diligence done by this 
Defender wasnotonly after general Declarator, but after himſelf was cited 
to. the ſpecial Declarator, wherein by Collufion with the Rebels Reli&, he 
obtained this Decreet againſt her, without Intimation, or Citation of the 
Donator, and whereupon he made this Poynding, by which he Poynded 
the Detunas Goods, which were in the Relics poſſeſſion , to which ſhe 
had no right, but they belonged'to'the King by the Rebellion; and as to, 
the Drugs and Funeral-charges , they cannot burden the .Eſcheat, being 
contracted long after the Rebellion, It was anſwered, that Funeral Expen- 
ces wasa moſt priviledged Debt, and did come in before all the Defuns 
Creditors, albeit he, were not ſolvent; And. though the caſe of Funeral Ex- 
pences hath not come tobe debated, yet being: ſo priviledged , and being a 
Debt'of Humanity, for 'Burying the Dead , the ſame cannot but be pre- 
ferred, as to the Donaters, as well as to'the Creditors. It was anſwered, 
that in the ftrineſs of Law , the Defun&s' Means were the Kings, with- 
out paying any Debt, in the ſame manner as the Lands of Forefault perſons 
do. fall-to the King, not only without the burden of Debts, but even of re- 
al Rights:granted bythem, not being authorized by Law, or confirmed by 
the King: - And though Cuſtome hasallowed the diligence of Creditors be- 
fore Declarator, yet only upon Debts before Rebellion ; and though Fune- 
ral Expences be a-priviledged Debt, which Cuſtome hath pars ops other 
| | | reditors,, 
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Creditors, yet Cuſtome hath not preferred the ſame to the King or his Do- 
NatOors- "ng EY" 2 | bb « Oe 3 
The Lords repelled the. Defence upon the anterior Debt, in reſpeR the 
Defenders diligence was after the general Declarator, and after he wascited 
in the ſpecial, but as to the Funeral Charges, the Lords were of different, * 
opinions, and before Anſwer ordained the Defender to condeſcend upon 
the particulars thereof. 
| Irwin contra. Falconer, eodem die, , | | 
He deceaſed Alexander Falconer having been Domeſtick Servant to 
| the Lady Drum the years 1657,1658,and 1659, and having Jifted her 
Rents,and diſpoſed upon her Corns,and coming thereafter to be Sir Alexander 
Falconers Servant,and dying in his Service,hedid Legate to him ſome of his 
Means; Francis Irwin as Aſſigney by the Lady Drum his Mother, purſues 
Sir Alexander Falconer as Executor and Intrometter with the Goods of 
the ſaid Alexander, to pay great quantities of Corns and Rent intrometted 
with by him,belonging to. the Lady, It wasalledged Abſolvitor, becauſe the 
deceaſt Alexender Falconer having intrometted as a Domeſtick Servant by 
the Ladies command from time to time, and ſhe having payed his Fees, and 
diſmiſſed him without quarre), it muſt be preſumed that he hath made Compt 
of all his Intromiſſion , and albeit he were alive, he might be purſued on 
his Oath for any thing reſting of his Intromiſſion z yet now after his death 
tomake any repreſenting him lyable by Witneſſes, or otherwayes , for his. 
Intromiſhons,' and to put them to inſtruc his Depurſements which he gave 
out from time to time by verbal Order , were unjuſt, and a ready way to 
deſtroy all Servants. | | | = EE 
Which the Lords found relevant, and affoilzied the Defender; and made 
no difference whether the ſaid Alexander were a Domeſtick Servant within 


the Houſe, or received Weekly Livery,” or Fee, though he ſtayed withous 
the Houſes | 


8 Juſtice contra Boyd, Novemb, 29, 1671. Y | 
T2 being a Wodſer granted by Lodovick, Keir to DoRtor Scot, the 
| Right of.the Wodſet was Appriſed by John Bozd, who purſues the 
Tennents for Maills and Duties 3 Compearance is made for Baillie J»ſtice, 
deriving Right from the Reverſer, who alledged preference, becauſe he 
offered to prove the Wodlſet ſatisfied and extin, in ſua far as it being bur-. 
dened with a Back- Tack, the Wodſetter without conſent,or authority of 
Law, had entered in poſlefſion, and his Intromiſfions did exceed the whole, 
Sums of the Wodſet Principal and Annualrent. It was alledged that this 
alledgiance not being founded upon any Article in the Contract of Wod- 
{ct, but upon an unwarrantable intromiſſion of the Purſuers Author,it is not . 
receivable by way of Exception, but by Aion of Declarator of the ex-: 
pyring: of the Wodfſer by ſatisfaQtion 3 for though the Lords have ſuſtained 
the ſatisfaction of Apprifings by Exception or Reply, they have never done 


ſo in Wodlſets. | » 3% 
The Lords found the Defence not competent by way of Exception, 


| 2-5 Whitehead contra Lidderdale, eodem dies _ 
WW fir Whitehead being Vaſlal to Umquhile Lidderdale of Ie, obtain- 
ed fromhim a Diſpolition of the Superiqrity to be holden of the. 


: 


King, but Jfe dying before he was Infeft, Robert Lidderdale his Son and. Heir. 
B 7 = , Diſpones 
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Diſpones that ſame Superiority to Thomas Lidderdale his Brother; Whitehead 
purſues Robert to fulfill the Diſpoſition, and obtains Decreet, and now 
purſues a ReduQtion of Thomas Lidderdales Right , as fraudulent betwixe 
conjun@ perſons, without a cauſe onerous, in prejudice of him who had 
a prior Diſpoſition, The Defender alledged Abſolvitor, becauſe his Diſpo- 
fition bore, to be for onerous Cauſes. The Purſuer anfwered, nom relevant, 
to prove the onerous Cauſe by the Narrative of the Diſpoſition, being an 
aſſertion of one Brother in favours of another , unleſs it were otherwayes 
mſtructed. The Defender anſwered , that though the Lords have not ſy- 
Gained the Narratives of Diſpoſitions to prove in favours of Deſcendents, 
yet they have. not extended the ſame to Collaterals, but the moſt that cag 
be done, is tocondeſcend upon the Cauſe, and to Depone thereupon. 


The Lords ſuſtained the reaſon of Reduction and Reply, and found that 
the Cauſe onerous in the Diſpoſition behoved to be proven by the Deten- 
der. | 

The Defender further alledged Abſolvitor , becauſe the Defender hath 
other ſufficient Rights flowing from Sir Robert Maxwel and Sir David Dum- 
bar, which will altogether exclude the Purſuers Right. It was anſwered, 
that this Redu&ion upon the A& of Parhament being only Declaratory, and 
having no Poſſeſlory Concluſion, noother Right the Defender hes can im- 
pede the ſame, but they ought only to be reſerved as accords, when the 
Purſuer inſiſts for Poſſefſion. It was anſwered , that the Defender might 
defend himſelf upon all his Rights in what order he pleaſed , and it is in 
vain for the Purſuer to crave Declarator, ſeeing it could have no effe&. 


The Lords repelled the Defence , and ſuſtained the Reaſon of ReduRi- 
on, reſerving the Defenders other Rights, as accords, 


Home contra Corſar, November 30. 1671. 


| © hemp Alexander Dickſon by a Contra betwixt him and Robert 
Corſar, for the Sum of 400 Merks, Wodlfets his Lands of Stanifauld, 
and in the ſame Right there is mention made of a Tack, or Tack-duty du- 
ring thenon-redemption ; thereafter he Infefts Anna Home his Wife in Life- 
rent of the fame Lands, ſhe purſues Corſar to remove, who alledged Ab- 
ſolvitor, becauſe he brooks by a Tack ſet by the Husband before herinfeſt- 
ment, which Right the Purſuer hath Homologat, by granting two ſeverat 
Diſcharges, mentioning and relating this Right as a Tack, The Defender 
anſwered, that this Right produced being clearly a Wodfer, having alt the 
Clauſes ordinarin Wodſets, though in one place it mentions a-Tack, yet. that 
is only of the Teinds of the Lands, and fo it bcing an imperfect Right, 
on which no Infeftment followed, and not being a clear Tack, it cannot 
defend againſt the Purſuers real Right by Infeftment, 20, Albeit it were a 
clear Tack, yet it isnull, having no determinat Iſh, but to endure during 
the not Redemption, which may be perpetual z and ſuch Tacks have nor 
been ſuſtained by the Lords againſt ſingular Succeſfors, and if ſuſtained, 
they would be of dangerous conſequence ; for thereby Lands might be ſet 
for Sums equivalent to the value, whichwould. be known by no Regiſter ; 
and as to the Homologation, it can operate no more then as to the years 
diſcharged, and cannot impert a conſent to this Right” in all time coming z 
and though the Diſcharge do mention this Right as a-Tack, an: erroneous 
Deltgaation cannot operat againſt the tenor of the Writ z and: as a Superi- 
or receiving a' Feu-duty, may yet quarrel and impugn the Vaſſals Right, as 
to: years ſubſequent, and will not be excluded by Homologation upon re- 
ceipt 


_—_— — 


The Decif;ons of the Lords of Seſſion, 1671," is 
ceipt of the Feu-duty, ſo may the Purſuer quarrel this Right, though ſhe 
hath received two years Duty. | 


TheLords found that the two years Diſcharges did import no Homolo® 
pation as tO Years ſubſequent z but as to the Quettion, whether a Tack baving 
no other Iſh but till a Sum were payed, ſhould be valid againſt a ſingular 
Succeſſor, there were Deciſions produced out of Durie for either Party, 
which ſeemed contrary , yet the Lords did not determine the point , but 
found the Defenders Right was'no Tack. | 


Hage of Bimerſide contra Moſcrop and Rutherfoord, eodens die; 


FA Nihbony Hague, as baving a Gift of all Goods and Gear belonging to 
A Umquhile Mr. William Hague his Good-lyre, purſues his Debtors for 
payment, who alledged no Proceſs, becauſe the Sums in queſtion are He. 
retable, and the Purſuers Gift can only extend to Moveables, proceedin 
upon Mr, Williams being called before the Juſtice, in Anno 1633. for ſome 
ſcandalous ſpeeches againſt the King , and not compearing , was declared 
Fugitive, and denounced , which could only extend to his Eſcheat, as 
was found in the caſe of William Teoman and Mr. Patrick Oliphant, that Mr, 
James Oliphant being cited before the Juſtices, for killing bis Mother, 
which is Treaſon, as being Murder under the greateſt Truſt and being 
declared Fugitive , and denounced 3 yet a Gift of his Eſcheat and Forefaul- 
ture, was found only to extend to his Moveables, and the Certification in 
Criminal Letters even for Treaſon, 3s only, in caſe of not Compearance, 
the Moveables ſhall be Eſcheat 3 but nothing can infer the effeRts of Fore- 
faulture, but the doom of Forefaulture, It was anſwered, that in the caſe 
alledged, it wasonly for petty Treaſon by Statute, but this was Contuma- 
cy in a Citation for Leſe-cMajeſtie. | | 

The Lords found the Defence relevant, and that the Gift could only ex- 
tend to Moveables. | 


Creichton contra Creichton and Carmthers of Holmains, Decemb. 1. 16 71, 


A A Aſter George Creichton being a Miniſter in Ireland, and being long out 
of the Country, and baving Intereſt by Wodſet in ſome Lands poſ- 

ſeſt by the Laird of Holmains, he gave a Tack of the faids Lands to John 
Creichton, wherein the Tack-duty 1s Twelve Pennies Scots, and, the Years 
of Indurance inſert with a ſeveral Hand from that which writes the body,and 
is fourſcore one Years ; ayd there is a Back-bond of the ſame Date,withk the 
Tack bearing, that thongh the Tack-duty was but twelve pennies Scots, 
yet the Tackſ-man obliged himſelf ſo ſoon as he attained Poſleſion,, to pay 
yearly fix pounds Sterling, which Back-bond -bears in the Narrative, that 
the Tack was ſet for nineteen years, and theſe words nineteen years are 1n- 
ſert with another Hand in a large Blank. The faid Tack{-man coming to 
Scotland, did tranſa&t with Holmains, who poſleſt the Lands upon another 
Title, and payed him a Sum of Money, for which he aflign'd the Tack, 
Now Mr. (zeorge Creichton having aflign'd. his Right to John Creichton his 
Good-ſon, he purſues a Reduttion of the Tack againſt the ſaid Joh» Creich- 
#0n Tackſ-man, and againſt Holwains, on this reaſon, that the Tack when 
it was ſubſcribed and delivered was blank in the time of Indurance, and ſo 
was null, at the leaſt it ought only to be holden as for the ſpace of nineteen 
years, wnich was the time communed and exprefled in the Back-bond. 
Upon the Debate, the Ordinar in the outer Houſe ordained the Writer and 
Witneſles inſert to be examined, and the Setter of the Tack, himſelf, = 
B 4 ther 
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ther the Tack was blank when it was delivered, and whether the commun- 
ing was for nineteen years : The Miniſter and Witneſſes inſert, whole De- 
fignation bear them to be his Servants, depone affirmative 3 the Cauſe now 
coming to be Diſpute, the Defender alledged, that as to Holmains his Right, 
the Tack muſt ſtand valid, becauſe whatfover may be founded upon the 
Back-bond againſt the Tackſ-man Subſciber thereof, or upon any commun- 
ing contrary to the Tack, the ſame cannot prejudge a ſingular Succeſlor 
contraQting bone fide for an onerous Cauſe, becauſe the foreſaid Back-bond 
and Communing being of the ſame date with the Tack, is a moſt fraudulent 
Contrivance, and could have no other intent or effe& then to deceive a 
ſingular Succeſſor contraQting bona fide z as the Lords did moſt juſtly find in 
the like Caſe, where a Bond being granted by one Party to another,and he 
baving granted an abſolute diſcharge thereof of the ſame date, an Afhgney 
to the Bond purſuing thereupon, and the Debitor excepting upon the Diſ- 
charge; the Lords repelled the exception in reſpe& of the fraud, that the 
Diſcharge was abſolute and of the ſame date with the Bond, ſo here there 
can be no juſt intent pretended that the Tack ſhould have been altered 
in the Subſtantials by a Back-bond, or that it ſhould have been delivered 
blank in the Indurance 3 for though the Tackſ-man might, contrair to his 
communing or his Back-bond, have fill'd it up, yet the Setter of the Tack 
did evidenily give the ſnare to the fingular Succeſſor by delivering the Tack 
of another date then was communed or Blank, feing he might and ought 
to have filled up the time of Indurance in the blank before he delivered the 
ſame,neither can this Blank be taken away by Witneſſes who cannot prove the 
contrair of any ſubliantial of the Tack,much leſs can the Oath of the Purſuer 
or his Author operate any thing in their own favours, nor the Teſtimonies 
of Witneſles who were the Setters Servants 3 and though they were taken 
ex officio,of courle in the utter Houle, it is intire to the Defender to alledge 
that his Tack cannot be taken away by Witneſſes. The Purſuer anſweres, 
| That his reaſon ſtood moſt relevant, but if any fraud was, it was in the 
Tackſ-man, who contrair to the Back-bond and Agreement, filled up the 
Tack whereunto the Setter being a Stranger, not having been in Scotland 
fince his Youth, and being wholly ignorant of the Forms of Writs, was de- 
ceived by the Tackſ-man, whoſe fraud is 2itivzs reale, and annullshis Right, 
and all Rights founded thereupon in conſequence,whoſe boa fides in an vo- 
luntary Ac hath no effe&, as it might have in Payment or any other At 
to which the Party might have been compelld, and not only the Back- 
bond, but alſo the Witneſſes making it appear that the Tack-man had filled 
up the Indurance unwarrantably contrair to the Communing, the ſame ought 
Not to be without effeR, though ordinarly Witneſſes be not received to 
take away Writ, neither can Holmains pretend bona fides, ſeing the Indu- 
rance of the Tack was extraordinary, and was filled up with another Hand, 
and ſoin effe without Witneſſes, The Purſuer anſwered, That though 
fraud might annul the Tack as to the Tackſ-man, yet our Law extends the 
efte& only to the Partakers of the Fraud, and not to Contraters bona fide 
for an onerous Cauſe, but eſpecially where the granter of the Tack was ci- 
ther in dolo in the contrivance with the Tackſ-man, or at leaſt in lata culpa, 
delivering « blank Tack without any juſt reaſon wherefore the ſame wasnct 
then filled up, and fo gave the occafion to the Tackſ-man to cheat the Des» 
fender who had no juſt ground to ſuſpect the Tack, knowing that the Setter 
valued it not, and never interided to follow it, being a Miniſter reſiding in 
Trelend-where Tacks of longer Indurance are ordinar, and for the filling up 
of the Indurance with another hand there is nothing more ordinar, —_—_ 

| expreſler 
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expreſſing the Writer of the body of the Writ is ſufficient, and the Wits 
neſſes ace preſumed to have ſubſcribed the Writ as it was filled up, and any 
Deciſion un the contrary would overthrow the molt important Writs in the 
Kingdom. Likewile, the nineteen years in the Back-bond is filled up with 
a ſeveral hand from the Writer of the body. 


The Lords found the Defence proponed for the ſingular Succeſlor rele- 
vamt,and that the reaſon of Redudion could have no effe& againſt him,unlels 
it were proven that he knew, and ſo were partaker of the Fraud. 


Maſter Jawes White, contra Parochioners of Symivtoun and Maſter 
John Gemmil, Decemb. 2, 1671. 


Aſter James White, ſometimes Miniſter at Symintoun, having charged 
M the Parochioners to pay the Stipend of the Crgp 1569 3 they Suſpend, 
and Alledge ghat they have made payment to Mr. John Gewmil, and that 
upon obedience to an Att and Ordinance of the Council ordaining the Pa- 
rochioners to pay the Stipend 1669, to Mr. John Gemmil, 29, That 
though they had not payed in obedience, as they have done, or were not 
in bone fide , yet the payment made by them is ſufficient, becauſe Mr. Fohr: 
Gemmil had the only Right to the Crop 1669 3 and the Charger bad no 
Right to any part thereof, becauſe he had dimitted his Charge as Miniſter 
at Symintoun before Whitſunday 16693 and fo not having attained Whisſun- 
day, the firſt Legal Term, he can have no part of that year, The Charger 
anſwered, That he bas the only Right to the one half of the Stipend, 
becauſe he conſtantly ſerved the Cure till the Month of April 2669, and 
frequemly thereafter till Lawbmaſ7, and alledged that Whitfrndey was not 
the Legal Term of entring and removing Minifters,but the ſowing and ſepa- 
ration of the Crop, fo that if the Charger ſery'd till April, that all or moſt 
of the Crop was ſowen, he bas Right to that Term, The Suſpenders an- 
ſwered, That albeit the Legal Terms of the Stipend of removing and in- 
trant Miniſters be in reſpe& of the ſowing and ſeparation of the Crop, yet 
theſe not being definite and determinate, but one year later and another 
year earlier, Law hath necellarly and juſtly fixed the time to Whitſunday 
and Michaelmaſs, ſo that though the fow1 d ſeparation ſhould nat be 
compleat at that time, yet the Law holds the ſamine as then compleat, and 
it is not the beginning of the ſowing and ſeparation thereof, but the ending 
thereof that could be the Term ; and decked the Privy Council have or- 
dered as to the Vacancies that the Intrants before Whitſunday ſhall have 
Whitſunday, and if after Whitſunday that that Term ſhould be vacand, 


The Lords fouf that Whitſunday was the firſt Term, and found the Rea- 
ſon relevant that the Charger had dimitred his Charge, and was out of Of- 
fice before Whitſunday, and ſuperceeded to give anſwer to the payment made 
upon the Councils Order, there being a Proceſs at the Chargers inſtance 
before payment in obedience thereto. 


—_ 


Dickson contra Dickson, December 5. 1671. 

Ohbe Dickson by his Contrat of Marriage obliges him to pay to Andrew 
Dickson his Brother and his Heirsfix bundred Merks,- ſo ſoon as the faid 
John fhould happen to have Heirs of his Body,and likewiſe obliges him to re« 
pair ſome Houſes for his Brother, and afier the ſaid Andrew his death, he 
grants a ſecond Bond to Jokes Dickgon, eldeſt Son to the faid Andrew, being 
Pupil, bearing for love and favour, and for bettering the faid Fobn 
his Patrimony , obliging him to pay L, the ſaid Johw, fix hundred Merks 


at 
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at his death, providing always, that if he had no Children at his death, the 
Bond ſhould be void : The ſaid Fohr granter of theſe Bonds purſues tow 
a Declarator that both of theſe Bonds are granted for one Cauſe, feing the 
ſecond is granted to John Dickson who is appearand Heir to Andrew,to whom 
the firſt is granted, the Sum the ſame, and the Condition the ſame; nei- 
ther being payable, if Job» had po Children 3 and both being payable, if he 
had Children, & debitor non preſumitur donare. It was anſwered, That al- 
beit debitor non preſumitur donare, yet where expreſly he gifts for Love and 
Favour only, there is no place for preſumption, que cedit veritati ; but here 
the ſecond Bond is an expreſs Donation for Love and Favour, and bears 
for bettering of the Pupils Patrimony, and without any mention or relation 
to the former Bond, 


The Lords found the Bonds diſtinQ, and aſloilzied from the Declarator, 
in which Declarator there was alſo a Member craving that a Ticket granted 
by Ardrew,,. bearing, that he (hould bear the half of the Expences of the 
Reparation, though not Holograph, ſhould be proven that the Subſcrip- 
tion was truly Andrews Hand-writ, comparatione literarum, or by Witneſles, 
being between two Brethren in re wodica, not much exceeding an hundred 
pounds, The Lords refuſed to admit any fuch Probation, 


Miller contra Crawfoord, Osburn, and the Laird of Biſhoptour, eodeme die, 


Obert Kelſo being Debitor to the ſaids Parties, and having ſold his Lands 

of Kelſo bound to Biſboptoun the ſame day of the Diſpoſition, he aſ- 
ſigned Crawfoord and Osburn tor SatisfaQtion of the Sums, who intimat that 
ſame day, and that farhe day Mr. Andrew Miller arrefted in Biſhoptowns hand, 
and purſues to make forth-coming 3 The Afligneys alledged, they muſt 
be preferred, becauſe the Arreſtment 1s null, being upon the Baillie of Cu- 
inghames Precept of Arreſtment execute at Paſley, extra diftritum. It was 
anſwered, Bifhoptouwn was dwelling within the Baillicry, albeit he was found 
' without the tame,and the execution of Arreſtment being but the intimation 
of a judicial AQ, whereby the Judge arreſts all the Debitors Goods within 
his Juriſdiction, it was ſufhcient, eſpecially ſeeing the Debitor was Bankrupt, 
and by this Aſhgnation did' prefer one' Creditor to another, and that the 
Baillic of Cuninghame is alfo Sheriff of Renfrew where Paſley lyes. 


The Lords found: the Arreſtment null, and preferred the Aſſigneys 


Alexander contra Gordon of Tilichoudie, Decemb. 6. 1671. 


Pj Here being a Wodlet of certain Lands granted by gne Seaton to Wil- 
| | liam Gray in Aberdene, and a Bond of Corroboration by Mr. Jams 
Chein 3 there was another Bond granted by Gordon of Tilichoudie, whereby 
he obliges himſelf to pay the principal Sum and Annualrent, if three Terms 
of the Annuairent run together unpayed, with this proviſion that Gray dif- 
poned to him the right of Wodlet, and aflign him to Cheins Bond, the Eart 
of Haddingtoun being Donator to the Baſtardy, and Ultimus Heres of Gray, 
aſſigns to Alexander all theſe Bonds, who thereupon purſues Tl- 
lichoudie as repreſenting his Father for payment, who alledged Abſolvitor, 
becauſe the Bond was conditional 3 and.the Condition could not now be ful- 
filled cum effe Fu, in reſpe& that Gray the Wodfetter by the ſpace of eigh- 
reen or nineteen years did never intimate the want of his Annualrent, nei- 
ther did he declare the Clauſe irritant in the Wodſer, but by his fraud or 
ſupine negligence, was neither Infeft himſelf holden of the Superior, as he 
might by the Procuratory of Reſignation of the Wodſer, neither yet took 


Poſleflion, 
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' Poſſeſſion, ſo that the Wodſer Lands are carried away by Appryſing, and 
Mr, James Chein who granted the Bond of Corroboration is Bankrupt, It 
was anſwered, That the Wodſetter was not —_ to do any diligence, 
nor yet to intimate the ſame to Til/ichoudie, whoſe part it was to try the con- 
tion of the Afﬀair in which he was obliged ; neither is the condition of the 
Bond,that the Wodſetter ſhould make Intimation, much leſs declare the ir- 
ritancy, nor is there any thing ſingular in this Caſe more then if a Cau- 
tioner,after a long time were purſued to pay,ſhould alledge, that medio ters- 
pore the principal Debitor were become inſolvent, and that if the Creditor 
had <ither purſued him in time he might have recovered his Debt, or if 
he had purſued the Cautioner in time he would have recovered relief, 
which Caſe bath frequently occurred, but was never ſuſtained, 


The Lords found that the Wodſetter was obliged to do no diligence, 
nor to make intimation or declare the irritancy, and that his negligence 
could not exclude him, or the Purſuer, unleſs he had colluded by fraud to 
prefer other Creditors, | = 


Captain Guthery, contra Mckerftour, Decemb. 8. 1671. 


Aptain Guthery having married the Lady Mckerſtoun, who was Infeft 
(; in the Miln of M*kerifewn, with the aſtrifted Moulters, and the Tack. 
of the Miln is from Whitſunday to Whitſunday for Ferm, whereof the one 
half is payable at Candlemaſs and the other half,at Whitſunday , the Life- 
renter died after Mariinmaſs, but before Whitjunday, and the queſtion ha- 
ving ariſen whether the Literenter had right to the whole Rents of the 
Miln that year 1669, having died after Martinmaſs 1669 3 which having 
been decided before, upon a Petition, it was taken to conſideration again ; 
ſome were of opinion that Miln-rents had noilegal Terms as Land-rents,but 
were due de die in diem, as the Rent of a Salt-pan, Coal-heugh, or Fiſh+ 
ing, becauſe the Rent was due for the Service of the Miln ; fo that if the 
Life-renter had been in poſſeſſion of the Miln, and had died ſo,” the Here« 
tor would enter to Pollefſion and have the benefite of the whole Moulters 
till Whitſunday, but whatſoever might be the caſe of a Mila without Land 
or Thirle 3 yet in this Caſe, 


The Lords adhered to their former Interlocutor, and found, that there 
being here aſtrited Moulters, the ſame had legal Terms, as Ferms of Land, 
which are Whitſunday and Martinwmaſs, and that the Liferenter ſurviving 
both Terms, had right to the whole, albeit by the conventional Terms the 
one half was due after her death, which though it delayed her payment till 
Whitſuuday, yet took not away her Right eſtabliſhed by the running of 
the legal Term at Martinmweſs, and therefore adhered to their former Inter- 
locutor, 


Forreit contra Brownlie, eodeme die. 


Mt John Forreit as Aﬀigney to the reverſion of ſome Tenements in 
Edizburgh, and having uſed an order of Redemption, purſues De- 
clarator 3 It was alledged for the Defender that he was not comprtable for 
the Rents fince the order, becauſe it was but ſfimulat, by producing the 
Bags without telling of the Money, and'that it was taken up again by the 
Conligner, and the general Clauſe for'all' other Debts was not fulfilled. It' 
was anſwered, That the Purſuer having uſed the Order, and preſenting the 
Money, was obliged to do no further, feing the Defender compeared not 
to demand either Compt or —_ id not inſtru any On 

: '- 
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by the Clauſe, and the ConGgnation being upan the peril of theCo nfign- 
er, he might very lawfully take up the Sum for its preſervation, ſeing he 
produced the (ame at the Bar in the Proceſs. 

The Lords found the Purſver only lyable for the Annualrent of the Mo- 
ney, fince he took it up, and found that he had right to the Rent of the 
Lands ſince the Order. 


Black contsa Elteis and others, eodems die. 


R. Robert Black being Donator by the Duke of Hamilton , purives 
V Non-entry of certain of his Vaſlals, who aliedged Abfolvitor , be- 
caufe the Land was full by Infeftments taken from the Ufurpersz partly by 
the Heirs of the Vaſfals, and partly by Appryſers, who muſt, maintain the 
Obtainers in their Right, in reſpe&t of the AQ of Parkament, 1661, 
Ratifying ſuch Infekments, and that theſe Infeftments were neceſlarily ta- 
ken when the Family of Hawiltex was forefault, and they cannot be com- 
pelled to renew the ſame during their life, ſeing the Alt bears expreſly, 
that the Ratification is made for the caſe of the Liedges. It was anſwered, 
that the foreſaid A& could only relate to Lands bolden of the King imme- 
diatly. 2% The faid Forefaulture being moſtunjuſt, and reſcinded, all In- 
feftments founded thereupon fell in confequence 3 and though theſe Infeft- 
ments mtgirt be a collourable Title before Citation, yet now the Vatlals 
ought to renew their Infeftments, and the Appryſers pay the Compolition, 
getting allowance of what they payed to the Uturpers, 


The Lords found that the Vaſkals could not be compelled to rake new 
Infeftments,being either ſuch as were Heirs entered by the Ulurpers, or Ap- 
pryſers Lofeft, but did forbear to give out their Interlocutor, till endea- 
vours were uſed with the Defenders, to ſee what they would do of con 


ſent, 
| Meintoſpes contra Spalding and Ferqubardſon, eodem die, 


Obert Ferqahardſon of Barghdarge having obtained a Bond of 1700, 
R Merks from Johrr, Robert, Alexander and James cAtcimtoſhes, and ha- 
ving Afligned the ſame to Andrew Spalding , he Charges thereupon, and 
they Sufpend, and raiſes Reduftion upon'a reaſon of Extortion , ex wi 65+ 
awetu, which they quatifie chus, that Ferqubardfow having obtained Decreet 
of Spatlzic before the Sheriff moſt unwarramably againſt the Suſpenders 
Fathex, be did Sutpend the ſaid Decrcer, and mtimat the Suſpenſion to Fer- 
guhardfen ; yet Perquhardſon with's mimber of. his Accomplices came to 
<Moxveb the Fathers Houle, and norwithſtanding of the Sufpended Capti- 
or upon. the Deczeet of Spailzie, took him violently out of his Houſe, and 
carried him to the Mountains of Glerlie, and there detained him, and me- 
naced him, until he was forced to (end for his four Sons, who gave this 
Bond to liberat their Father, ' Le was anſwered, - that the Reaſon was not 
xdevant, wn fwa far as concerned the Sons, who do not pretend any force 
ac threats gains thems . and as a Major becoming obliged for a Minor, 
though the. Minor be fred upon Minority, the Major will remain lyable ; 
So a Cautiones obliging for 2 perſon: who granted Bond, ex 25 & wety, 
will not be. liberat, though the Principal were liberat. 20, Whereas it & 
aledgrd: thai the Caption was Suſpended, ore relevet, unleſs the Sufpen(y- 
an had berg, ſhawn at the time of the Execution of the Caption. ; and for 
any Citation os Imimayon-of the Suſpettion, it might bave been at the 
Chargers Dwelling Houle, and not known to him, and wight have been 


made 
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made without a Warrand, as the ſame Party had done befoze, having gi- 
yen the Copy of a Suſpenſion when none was raiſed, 3%. Ferquhardſor 
or the Meffenger had a Caption againſt Mcmtofh at the inftance of the Earl 
of Airlie, which was not Suſpended: And for the carrying of him to 
Glenlie, it was offered. to be proven that it was at his own defire; and 
there was a Tranfaction made not only of their Debr in the Caption, but 
of ſeveral other Queſtions 3 and thongh theſe Sufpenders would repone 
the Charger, res non eft integra ; for mexio tempore, eMcntofh their Father is 
lapſus bois. The Suſpenders anfwered, that the unwarrantable Imprifon- 
ment and threats agninft the Father was jnſtns netus , xs to his Sons , who 
by their natural Obligation and Aﬀethon could not but interpoſe to re» 
lieve their Father from unjuſt Imprifonment and hazard of his life z and 
ſceing the Father did intimat his Suſpenſion , and produced the Intimatri- 
on, which he bides by, as a true Deed 3 he was not obliged to bear the 
Suſpenſion alwayes about with bm, but the Chargers behoved to proceed 
upon their peril. 

The Lords found the Reaſons of ReduQion relevant, and the ſeveral mem- 
bers thereof thus qualified ,that the Suſpender was taken upon pretence of a 
Caption, which was Suſpended, and the Suſpenſion truly intimate z with- 
out nece(lity to (how it at the time of the Execution of the Caption, unleſs 
the Intimation had been only at the Chargers Dwelling-houſe, and that he 
would Depone he knew not of it, and ſo had — 4 bona fide to alaws 
ful Incarceration z neither bad they any reſpe& to Airlies Caption, which 
vas not Execute, nor any Power granted by Airlie for that effe&: But 
as to that Member, they found the alledgiance relevant to be proyen by 
Mcintofh his Oath, that he was carried to , or kept at Glenlie by his own 
conſent 3 yet ſo, as that if any threats or menaces were uſed againſt him 
there, it ſhould be relevant ſeparatly 3 neither would they oblige the Sons 
ro be Caution for what the Father fhould be found lyable upon the Decreet 


of Spuilzic. 
Liddel contra Barclay, Decemb. 12. 1671. 


'T'N the Suſpenſion Diſpute betwixt Robert Liddel and Sir Robert Barclay, 

the 22 day of November laſt, anent theimportance of a Clauſe of able. 
lute Warrandice z the Suſpender further alledged, that albeit the Loxds 
have already found that Clauſes of ablolute Warrandice ma Aſlignations, or 
Tranllations, though bearing the Afſignation to be gaod, valid, and eft:+ 
Qual, doth not wport the reſponſalnty of the Debitor ; yet this Clauſe in 
the Trarfjation in Queſtion bearing, to warrand the Tranſlation, andthe 
Sums transferred, to be good, valid, andeffe&ual, muſt import xbe reſpon- 
fality of the Debitor , becauſe the Sums themſelves are warranded, whicty 
addition of the Sums not being ordinar, muſt have ſome effe&t , and can 
have no other but the ſolvency of the Debitor, and falls not ynder the ge- 
neral Caſe decided. It wasanſwered, . That this addition doth not alter the 
Caſe 3 for to warrand the Sums, doth only tmporr that rhey are-truly 
due, and can be excluded by no exception , either perfonat, arifing from 
the Cedent, or any other by which is wx 7 A m the abſotnte Warrart- 
dice of the Aſignation,” and the exprefling here, dortty not mfer hae 
it maſt have a ſpecial effe, bur the ſolvency of rhe Debiror if never infer« 
red, unleſsir be exprelt. | | | | 

The Lords found that the Claufe thus conceived, did not import the fol 
vency of the Debitor, and therefore _— to their former On 


22 The Deciſions of the Lords of Seſſion, 1671. 


Mcjorie contra Heretors of Carlaverock, eodem die. 


Iliam Mcjorie as Executor to his Father, purſues the Heretors of 
| Carlaverock for the value of the Manſe, yaiued by three Miniſters 
ofthe Presbytery. The Defenders alledged, that the Valuation is not ſuf- 
ficient, not being done by the Biſhop, conform to the Warrand of the A& 
of Parliament , it being very exorbitant, It was anſwered,that the Mi. 
niſters of that place were not free to A by the Biſhops Warrand, but did 
all quite their Charge, and this Valuation was ſhortly after the Biſhops com- 
ing in. 29 This Valuation was ſhortly after the death of Biſhop Fair- 
foul, and before the entry of Bilhop Burnet, ſede vacante. | 


The Lords repelled both theſe Alledgiances, and found no Proceſs upon 
this Valuation, albeit the conſent of the Biſhop was offered tobe obrained. 


| | Moffat contra Fin, Decemb, 13. 167 1. 


Atthew Moffat, as Executor Dative to William Moffat, purſues Mr. 
George Fin, to wake payment of 150. pounds, which William Mof- 
fat had upon him the time of his Death, and was intrometted with by Mr, 
George Fin, who alledged that the Defun@ being a Begger, and none of 
his Relations known, and dying at St. Lawrence, where the Defender was | 
Miniſter 3 he repreſented the caſe to the Uſurpers Council of State , who 
gave warrand to intromett with the Beggers Money, and beſtow it upon 
the poor of the Paroch, which he did accordingly; ' and that the Purſuer 
can ſhew no contingency of Blood to the Defun&. 29. He denyed the 
uaritity, and being Libelled to be above 100. pound, the ſame isnot pro- 
bable by Witneſſes, not bemg Goods, but a Liquid clear Sum of Money, 
It was anſwered, That the Warrand of no Council could take away - 
right of the Defun&,. or any repreſenting him, and that it was impetrate 
by the Defender, and ſo was on his own peril; and as to the manner of 
Probation, albeit Witneſſes cannot be admitted to prove the borrowing 
or delivery by PaRion of a Sum exceeding 100. pounds , becauſe it was 
the fault and negligence of the Lender, 1n omitting to take Writ, but In- 
tromiffion with the Money of a DefunQ, being unwarrantable by way of 
Paton, or without PaQtion, it is probable by Witneſſes; where Writ uſes 
not, nor could not be Adhibite. | 


The Lords found the Intromiſſion and quantity probable by Witneſſes, 
but ordained the Purſuer to condeſcend, and inſtru& any contingency of 
Blood to the DefunR,and if none could inſtru& Relation of Blood to him, 
the Money would belong to the King, and he would ordain the Diſtribu- 
tionthereof to the poor, 


Jack contra Jacks, eodem die: | 
Mqubile Andrew Jack.in his Sons Contraft of Marriage, having Diſ- 
AA ponedto him his Lands, and obliged him to free the ſame of all 
Debt, and having Children of a ſecond Marriage, to whom he granted a 
for Love and Favour, anterior to the Contra, whereupon the 
Bairns bave Appryzed the Lands Diſponed by the Contra : Chriſtian Jack, 
one of the Marriage purſues ReduGtion of theſe Bonds, and Appryzing, in 
conſequence on two Reaſons, ' 19. That the Bond was null, being Sub- 
ſcribed by two Nottars, but having only three Witneſſes, whereas the 
Law requiresfour. 20. That the Bond being for Bairns Provifons , was 
revockable by the Father at his pleaſure, they being in his Family, and x 
| revoc 


p 
s 
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revocked by his Sons Contrac of Marriage, as was-found in Glercorſe his 
Caſe. It was anſwered, ' That albeit de jure four Witneſſes be required to 
the Subſcription of Nottars, yet three have been found ſufficient , where 
the verity of the Fa& is adminiculat, as in the caſe of ContraQts of Mar- 
riage, whereupon Marriage has followed, becauſe ſuch Contradts are or- 
dinary and preſumed; and for the ſame reaſon Bonds of Provifion toChil- 
dren, which are as ordinary, eſpecially being of a ſecond Marriage, where- 
in there are Obligements 1n favours of the Bairns, and the ſame, ground 
differences the cafe from Glencor(es; and the Father could not juſtly by his 
Sons Contra of Marriage recall Childrens Proviſions, which he was 0- 
bliged to give. It was anfwered, That the Bond bore , for love and fa- 
vour, without any relation to the Contract, It was replyed, That if the 
Bonds exceeded not the ContraQt, they behoved to be in Implement there- 
of, -though they bore not the ſame exprefſly. | 


The Lords inclined to ſuſtain the Bond, if it quadrat with the Contract 
of Marriagez but before Anſwer, ordained the Contract of Marriage to be 


produced. 


Whitehead contra Lidderdale, Decemb. r4. 167r. 


' POOL ns purſues a Reduction agaiaſt Thomas Lidderdale of a Dil- 
| poſition granted to him by his Brother, after ContraQting of the 
Purſuers Debt, as done betwixt Conjun Perſons, in fraudem Creditorum ; 
and that albeit it bore an onerous Cauſe in the Narrative, yet being be- 
- twixt two Brothers, it cannot prove, but muſt'be otherwayes inſtructed, 
The Lords having appointed the Defender to condeſcend on the onerous 
Cauſe , and what were the Inſtructions thereof, he condeſcended upon 
4009 Merks delivered in Money by him to his Brother, and offered to make 
Faith thatit was truly ſo done, and that the Att of Parliament required no 
farther but the Oath of the Party. Which'the Lords ſuſtained nor, unleſs it 
were otherwayes inſtructed, 


Duff and Brown contra Forbes of Cullodin, eodem die? 


Homas Moncriefand James Brown having __ a part of a Salmond 
| Fiſhing upon the Water of Neſs, from Dancan Forbes Brother to 
Cullodin, and Thomas Moncrief, having Diſponed to William Duff his Right 
upon the Appryfing, one of the Bailltes of Inverneſs gives Seatine , which 
bears the Appryſing,and the ordinar Tenor of a'Charter with a,Tenendas and 
Reddendo; and the Baillie being charged, gave Sealine in obedience; and 
in the Seaſine there is alſo ihſert a Ratification of the Provoſt, Bailltes, and 
Council, and the Seafine is Subſcribed by the Nottar , and the firſt Baillie 
that gave Seafine, ahd by the Provoſt, Baillies, and Council ; and in the 
Competition of the Right, Clledin produces a Diſpoſition by the ſaid Dun- 
can his Brother to him, of the ſame Fiſhing, containing a Procuratory of 
Reſignation, together with a Seafine bearing the Reſignation to be in the 
hands of one of the Baillies of Inverneſs,and Seafine given to him thereupon; 
which Seaſine is priot to the Appryſers Seafine, and thereuponicraved Prete- 
rence, The Appryzer alledged thatCu/odins prior Seafine cannot give prefe- 
rence,becaufe it is null,not being done habili modo 55 for though in Burgage 
Lands which are holden immediatly of the King, all Infeftments may be gt- 
ven by any Baillic of the Burgh,' who as to that, is the Kings Baillie z 
yet where Burghs acquires Lands or Rights not in Burga e, but as any 
other Superior, and gives out the ſamine to be holden of ther,” they are 
it! the ſame condition asany other Superior, and no Infeftment can be given, 


C 4 but 
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but by themſelves, and cannot be done by one Baillie who is not Superior, 
It was anſwered, That albeit by the Common Law and Cuſtom of the King, 
dom, Infefiments can only be given by the Superior or Perſons impowered 
by bim, yet all Feudal Rights have their original by Cuſtom 3 and as to the 
Solemnities thereof, there 18 no Law,but Cuſtom introducing the lame 3 for 
at firſt, the Superiors introducing the Vaſlal, and poſſefling bimin preſence 
of the Peers of Court, did ſufficiently conſtitute the Fee, avd any Atteſt 
thereof was ſufficient 3 and though by the nature of the Right it neceſlarly 
imports that Infeftment muſt be given by the Superior bimſelf, or others by 
his Warrand,- yet the Solemnities are Cuſtomary and Local ; and there is a 
particular Cuſtom in the Tawn of Innerneſs, that Infeftments even of Lands 
not holden Burgage, where it is not the conſtitution of an original Right, 
but the tranſmiſſion thereof to Heirs or fingular Succeſlors, either upon Ap- 
pryſing or Reſignation, ithe ſamine has been always given ether by any 
Baillie, or by the whole, if the Party required, which hath continued for 
Hundreds of years, which ſeems to riſe from this Ground, that by the ſame 
ancient Cuſtom, that Town takes nothing from ſingular Succeflors but a 
Dyplicando, which the Clerk gets for his Service, and ſo is not concerned 
in making Compoſitions. 

The Lords having granted Commiſhon to try the Cuſtom of this and 
other Burghs, .Report was mado, that Iynerneſs bad always been accuſtomed 
to give Infeftment upon Appryfings or Reſignation by any one Baillie, and 


' that upon inſpeftion of the Records, hundreds of Infeftments were fo found, 


and many of the principal Infeftments were Rm and that there were 
alſo many other Infeftments given by a Baillie, and ratified by the Magi- 
ſtrats and Council, but almoſt none by the ordinary way of Charter and 
Sealin. x 


It was alledged for the Appryſers, 1%. That the general Law or Cuſtom 
of the Kingdom could not be altered by any peculiar cuſtom 'of a Town, 
and though Infeftments given by that Cuſtom were not quarrelled by the 
Town who gave -and owned them, or when they were in competition 
amongſt themſelves, yet as to Parties that uſe the legal Courſe by ſolemn 
Infeftments, ſuch an unwarrantable cuſtom could have no effe&. 29, The 
introduQion of a Cuſtom cannot be by variable Acts, but it muſt be univerſal 
and uniform, for a few Ads to the cofitrary, according to the common 
courſe of Law, are as interruptions againſt the preſcription of ſuch Cuſtoms; 
and though here there be many ſuch Infeftments, yet there are alſo many 
taken in the orderly way, neither is thereany cuſtom in Scotland allowed 
which is derogator to the common Law of the Land, but only the Udal 
Rights of Orknay, which was a part of another Kingdom , but if ſuch Cu- 
ſtoms be allowed to every petty Burgh, Barrons may come to pretend 
the like, and take off the ſtability _ uniformity of our Law. It was an- 
{wered, That this being an inveterate Cuſtom, time out of Mind, though 
it be but of one Town, it mult be effeQual as to it, at leaſt quoad preterita; 
and whereas it is pretended not to be univerſal and uniform, it is a miſtake, 
for univerſally the Seafins are given by one Baillie, the Ratifications 
be but in ſome Caſes when they are Catal and here the Seaſinsof both 
Parties are by one Baillie, albeit the Appryſers have included a Ratification, 
which no. Appryſer in that plac did ever beforc, neither have the Apprys« 
ſers followed the ordinary legal courſe by Charter and Seaſin, but = 
taken Seafin ,by one Baillie, who if he have no power, the [Seafin is of no 
more moment, then if it had been done by any other perſon, which would 
| be 
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be ſo null; that no ſub@quent Ratification could yalidat the fame 3 for al- 
beit the fendal Cuſtams have allowed/an Infettment of the Vaſkal to be hol- 
den from high of bis Superior, if thereafter the' Superior ratifie the ſame, yet 
no ratification can validate a Seafin, neither given by the Vaſlal or Superior, 
nor can it be pretended that one Baillie bath no;power, becauſe the conſtant 
cuſtom: of allowing and. owning overy ſingle . Baillie: ta:give ſuch Seaſins, 
where there is no original Right conſtitute, is.as much a eqpſcpt of theTn- 
corporation which; is Superior, as jf by an AQ they had, authorized every 
Baillic to doz in which Caſe there could be no queſtion : far, lafeftments 
given by. the Superiors Commiſſioners, are every whit as. good as given 
immediatly by himſelf; and if this Seafin ſhall be anulled. on that ground, 
the greateſt part of all Rights holden of that Town are overthrown, 

The Lords in reſped of the ancient cuſtom, preferred Culladins Tnfeft 
ment upon Reſignation, as being prior; but declared they would ſuftain 
no Infeftments to 'be given im time coming, ' but conform'to the courſe 
of common Law, | | 


Inter eoſdem, Decemb. 15. 1671. ns 

Pon the pronouncing of the foreſaid Interlocutor betwixt Colne 

Duff, It was alledged for Duff, that Callodins Right was fraudulen 
and conlufive, in fo far JT had not anly taken the more private way ' of 
Seaſin by one Baillie, and not by the whole Mapiſtrats 3 bur! alſo that he 
defired the Baillie and Clerk to keep the H erit ſecrer; and ſuffered his 
Brother to poſſeſs for ſeveral years thereafter, which could have no' ether 
intent but to inſnare Parties to contra with his brother, ſtanding in a vi- 
ſible Eſtate of Land, and-that In that very tine the Debt was contracted, 
and deſired that the Clerk and BRaillies Qath might. be taken ex officio," for 
proving of theſe Alledganoes. It was anſwered, That this tending to. eya- 
cuate Cullodins Infefrment, could. only be probable by Writ or his Oath: 
It was anſwered, That the circumſtances of fraad are probable by Witnelles, 

whatever the effe&t may be, for therein tio Writuſes to be adbibite, 

The Lords found the alledgeance'of Collafion,asit is qualified, releyant ; 
but as to the manner of Probation, they would admit no Witneſſes to prove 
the emiſſion of Words in deſiring the Baillie or Clerk to conceal it; but an- 
ly Writ, or C»l/odins Oath, but that they would admit Witneſſes for proving 
the other circumſtances in Fac, + 399 Vi 

It was further alledged for Df, That Cullodins Right was fraudulent, 
being by one Brother to another 3- and that albeit bear a Cauſe onerous, 
it is not to betruſted, unleſs it beotherways proven then by the narrative 
of the Diſpoſition, even though Caliadix world offer his Oath, : It was an-' 
ſwered, That Cmllodin inftrutted the cauſe of the I'ilfpoſittion by two Bonds 
produced, in both which Df is Cautioner'for the common Debitor to' 
——EEIIN and though the Debitors names be taken away, yet 
the Witneſſes Subſcriptions remains” and it is offered to be-proven by their 
Oarths; and the Writers, that theſe Bonds werexrue' Debs refting- unpayed 
the time of the Diſpoſition; and whereupon Dwff 'GBath of Calumny was 
craved, hebeing at the Bar. It was anſwered, 'Thatthapeis nothing alled 
ed to prove that the Diſpoſition was granted for faticfatiion of theſe Bonds. 

It was anſwered, That it behoved to be preſumedithar the Difpofirion was 
graned for fatisfation of thefe Bonds, they being dew at -the time of the 

bſcription' thereof, unleſs it were proven they were otherways ſatisfied, 
and Crllodiz offered likewiſe to give his Oath that theſe werethe true cauſes 
of the Diſpoſition, D ' The 


ls 
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The Lords found' the condeſcendance of inſtrutting the Cauſe onerous 
relevant,” and Duff having” acknowledged the Bonds, that Cullodins Oath 
was ſufficient to inſtrutt that the Diſpoſition was for theſe Bonds. - | | 


\.. Hawiltow of Kinkel, contra Aiton of Kinadie, eodeme die. 
T Amilton of Kinks! having purſued Aiton of Kinadieas Heir to his Fa- 

LL ther, 0. fulfil a Minyt anent the Diſpoſition of certain Lands, © K;. 
74die nr urns alledged Preſcription 3 whereunto' Interruption being 
og be infiſted no further in that Defence 3 he did alſo alledge rhat the 
Purſter, or bis Author was denuded, which was repelled as jus tert;3, at 
laſthealledgedl char the Minut was fulfilled, 

Which was found releyant. But thereafter he defired, before extracting 
of jbe-AR, that he might be admitted to deny the Paſſive Titles. 

;The Parſyey.apſwered,, That after proponing of peremptors he might 
not deny the Paſſive Titles, it being only proper to a perſon who repreſents to 
make Litiſconteſtation upon peremptor Defences. Likewiſe, the Purſuers 
Oath was taken upon the.performance, and. ſo he could not refile from that 
perempror.-, It-was anſivered, That it was only an Oath of Calumny, and 
ro my gaes. 
+. The,Lords;fquid that the Purſuer was not obliged to prove the Paſſive 

nos hered to his, peremptor g; but they allowed him 
m,.and a t the . 


Titles; if the a | 
tg pals there«frow,. vel and Paſhve Titles to the Purſuers 


probation. 7 bluon daidw: . £ 
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.0..-..-, 2; Blair contra, Brown, Decemb. 16. 1671. | 
) Lair purſues removing againſt his. Tennent .upon' a Warning, who ex- 
> cepts upon a'Tack ſtanding. | The Purſuerreplyes, That there is more 
nor three Terms&f the Tack«duty reſting, ſothat the Defender muſt either 
- remove, or fmd 'Cautionz; and pay: the Byganes. _ It was anſwered, That 
this was nat competent by:way'of Reply, but required a ſpecial Action. 
The Lords would not:ſaftain it by way of Reply, but if the Purſuer 
would add that imember-tathe fame Libel, the Lords would ſuſtain it with- 
out putting the Purſuer to'a new Proceſs: 


Stewart contra Weillings, :eodem die. 
" A. Rcbibald Stewart Brother'to the Earl of Murray having obtained a Bond 
| from Weillings, who is my Lady <urrazs Servant, to remove from 
her: Service; charges him to-remove upen the Bond 3 - He gave in a Bill of 
Suſpenſion, and the Lords; having appointed the: Gauſe to be heard upon 
the Bill, the ſaid Weilings alledged, that he had obeyed the Charge, in fo 
far 3s he. had: removed /from- the Ladies Family, and left her, Service, 
and ſo craved the Letters to: be ſuſpended ſimpliciter. It was anſwered, That 
the Bond muſt. be. underſtood, car effeZv, and no ſimulat cluſory, obedience 
can be ſufficient, - but Weillivgs muſt not only remove from the Family, but 
muſt remove from all Service-that he was formerly accuſtomed to do to the 
Lady, which was the only intent and effe& of the Bond, in relpe& that. it 
is known that the Lady being Melancholick and Weak,hath been abuſed by 
this Feillings 3 and though ſhe bath 20000 Merks by year of Joynture,and 
lves moſt narrowly, yet all is ſpent, and ſhe remains poor, and Weill5ngs ig 
became very rich; ſo that removing from being a Domeſtick, or getting a 
Fee, js not-the jult intent or effeR of this Bond, but forbearing to manage 
or meddle in the Ladies Afﬀairs, It was anſwered, That this Rond was 
© obtained 
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obtained vis & modis,and being ſtrange and unaccuſtomed by reſtraining the 
Ladies liberty, in uſing what Servants ſhe will, it oughtnot to be extended, 
but obedience being once given by removing, the Bond: ceaſes, and can 
have no further effect. 


The Lords foutd that the effe& of the Bond is to remove fromthe Ladies 
Service, and fron doing any ſuch Service to her as he was accuſtomed be- 
fore; and that albeit obedience be given, the {amine is not to be ſuſpended 
fmpliciter, but ay and while he tranſgreſs the Obligment thereof, by doing 
ſuch Service, and that he may be charged thereupon ſo oft as he trant- 
greſſes ; But found it could not import to hinder him of free acceſs to the 
Lady to vilit her. 


Chicholm contra Laidlaw, eodem die. 

Hiſholm and Laidlaw poſlefling a Room pro indiviſs, Chiſholm purſued 
Laidlaw before the Sheriff of Roxburgh tor canſtituting a Stent of the 
Sums of the Room, and for payment of the over-Sums, whereof Laidlaw 
purſues Reduftion on this reaſon, That the Decreet was a nor ſuo judice, 
the Defender living within the Marqueſs of Powglas his Regality, whereupon 
he did not only decline, but the Marqueſs»Clerk compeared and repledged. 
It was anſwered, That the Purſuer had purſued firſt 'before the Regality 
Court, but being denyed Juſtice there, and after Probation, the Cauſe not 
being adviſed, though often defired, the Charger did juſtly and neceſffarly 
purſue before the Sheriff, and for the repledging, it was not till Sentence 
was-pronounced 3 and though an Inſtrument bear that the Marqueſs Char- 
ter was produced, it is offered to be proven per membra curie it was not 
produced. - It was anſwered, That the repledging was the ſame day the 
Decreet was pronounced,before the Court roſe ; ſo the Decreet being un- 
extracted, and in the Sheriffs power, he ought to have admitted the re- 
pledging ; and though the Marqueſs Charter had not been produced, the 

being of his Regality was notoriums in that place. 


The Lords would not ſuſtain the Decreet, but turned it unto a Libel, 'and 
that neither Party might be preferred in the ſole probation of the Stent or 
over-Sums, they granted Commiſſion to examine Witneſſes upon the place 
for either Party, 


Cumming of Coulter contra Gordon of Achindanie, and Gordow of Talperſie, ' 
Decemb. 19. 1671. 


s Þ— is a Decreet Arbitral. pronounced betwixt Cumming of Coulter 
and Gordon of Talperſie, whereof Cumming of Coulter raiſes Suſpenſion 
and Reduction, and Infiſts on this reaſon, That the Decreet Arbitral was 
moſt unjuſt, and he enormly lefed, againſt both Law and Equity, becauſe 
the Suſpender having married Talperſtes Daughter, he promiſed him 2000 
Merks of Tocher, and upon his refuſal to pay the ſame, Coulter took the 
Gift of his Eſcheat ; and there being ſome Debts due by Coulter to Talperſie, 
a Submiſſion was made to two Friends, and in caſe of variance, to ani Overs- 
man, which Overs-man not only decerned T alperſie to diſcharge the Eſchear, 
and any further Claim which extends to the ſaid additional Tocher, but al- 
ſo to diſcharge a Bond of 3000 Merks wherein Talperſie was Debitor to 
Coulter,and which was not ſubmitted, and only decerns Coulter to diſcharge a 
Bond of 1080 pound, a Ticket of fourſcore pound, atid a Ticket of 100 
Merks, and that upon payment of 30o Merks, the value of which Eſcheat 
was worth twelve thouſand Merks, by, the Bond of 3000 Merks with An- 
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nyalrents was come to.nine thouſand Merks, .It was anſwered, That there 
was no unjuſtice or.enorm lefion in the Decreet Arbitral, becauſe, as for the 
Etheat it being; taken by Colter, the Arbiters might juſtly decern him to 
diſcharge itin favours of his own Good.father,being ſatisfied of his juſt Inte. 
reſt, and they have decerned bim more then his Intereſt, both for. that and 
for the pretence of additional Tocher, for which he had nothing to inſtru, 
nor did he put the matter to Talperſies Oath beforethe Arbiters, and though 
he had, the three Tickets, with their Annualrents, would have ballanced 
both ; and as for the Bond of 3000 Merks, Talperſze produced a Diſcharge 
from Keith, who was Conlters Agent, upon payment of the Sum, 
thirty feven years ago, ſince which there was no purſuing ofthe Debt g and 
though the Affignation be'loſt, the Overs-man upon tryal of the Caſe,and 
the common fame that the Debt was payed, might juſtly decern the fame 
to be diſcharged ; for though in ſtrict Law, Writ or Oath of Party doth 
only take away Bonds, yet amongſt Arbiters, other Evidences may be ſuf: 
ficient, and. there were Adminicles extant of the Aſfignation that might 
have given ground.to prove the tenor thereof by Witneſfes , and though 
this Bond be not per expreſſum ſubmitted, yet all Clags and Controverfies 
concerning any Bonds or Debts are ſubmitted, which might well compre. 
hend this,eſpecially being ſo old and controverted a Right. It was anſwered, 
That if the Submiftion had'been wholly general relating to Claims, or if it 
had born a Clauſe conform to Claims to be given in, it _ have compre- 
hended this Sum, but being ſpecial as to the matters of leſs moment, with- 
out the ſaid Clauſe, it cannot be extended to this Sum, eſpecially ſeing the 
* OQvers-man is a Cautioner in this Bond. 


' The Lords found none of the Reaſons of ReduRion relevant,but adhered 
to the Decreet Arbitral. 


Elizabeth and Anne Boids contra Johz Boid, Decemb, 20. 1671, 


Y Contratt of Marriage betwixt Boid of Temple and his Wife, the Lands 

of Temple and others are provided to the Heirs of the Marriage, and 
there is 20000 Merks provided to the Bairns, beſide the Heir, which the 
Hugband is obliged to imploy and reimploy for them, reſerving - his own 
Liferent, whereupon they have obtained Decreet againſt their Father for 
Implement ; and there being an Inhibition upon the Contract, they purſue 
a Reduction of 'certam Bonds granted. by their Father in favours of Johr 
Boid after the Inhibition, ang of all Infeftments following thereupon z who 
alledged Abſolvitor, becauſe the Clauſe in;the Contra can only take place 
in caſe there were Bairns befide the Heir : [ta , there are only two 
Daughters of the Marriage, and the Wife is dead, which two Daughters 
are not beſide the Heir, for they are the only two perſons can be Heirs of 
the Marriage, and though they have obtained Decreet againſt their Father, 
yet itis clear thereby ny of conſent, atd that the Father diſclaimed this 
Defence. It was anſwered,; That albeit the Clauſe runs in the Terms 
foreſaid, yet Contracts of Marriage being opti fidei, mult be interpreted 
according to the meaning of «iy, Abreu 3 andit cannot be thought that 
a Father who provided this unuſual Clauſe in favours of the Bairns of the 
iage, befide the Heir, though there had been an Heir who was pro- 
vided to the Eſtate, that he would not much more have ſecured that 20000 
Merks for all they could claim, both as Heirs and Bairnsz for now the 
ſtate is appryſed, and. if this Clauſe have no effec, they will get nothing, 


t was anſwered, That unuſual Clauſes ought not to be extended, and there 
| Is 
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js no coſequence to make up new Articles'sfa ContraQ, though they were 
more reaſonable then theſe expreſt ; - and+ for the Clanlſe jt ſelf, it' can have 
no doubtfulneſs, there being a proviſion of the Lands to the Heirs of the 
Marriage,and-of this Sum tothe Bairns beſide the Heir,ſo that the Contraters 
meaning has till been, that the Heir ſhould have the hope of Succeſiion, 
which was much better then this Sum at that time, though by accident it 
may become worſe, neither is: it of any iniportance, though the Purſuers 
ſhould renounce to be Heirs; becauſe that'can never make them Bairns bc- 


- fiderthe Heir. 


The Lords found that the Clauſe could have noeffet, unleſs there were 
Bairns beſide the Heir, without prejudice tothe Decreet againſt the Father, 
in regard of his conſent and diſclaiming this Defence. 


The Counteſs of Bramford and the my, Farreiter, contra Earl of Callendar, 


eodems die, 


He deceaſt General Rutbven Earl of Bramford being Forfault by the 
[ Parliament 1645, there was an Aſſignment granted by the Commit- 
tee of Eſtates to the Earl of Callendar for payment of 40000 pounds that 
was appointed: for Callendar by the Parliament 1647, for his Service in the 
pacification betwixt the King and. his : People at the Birks, near Berwick, 
when the Scots Army was at Dxnce, whereof the Earl was then Lieutenant 
General, to be payed out of the Sums dew: by the Earl'of Errol to the Earl of 
Bramford, and there being a Diſcharge of the faid Sum delivered by the 
Commitee to Callendar, he lifted the Money and gave his Diſcharge, ob- - 
liging bim to warrand the Earl of Errol.and his Cautionersz thereafter there 
was a Decreet at the inſtance of the Pro-curators of the Eſtate againſt the 
Earl of Errol and his Cautionersand theſe who had bought his Land, and had 
undertaken Bremfords Debts for payment of the Sum due to Braneferd, be- 
ing an hundred.and twenty thouſand Merks principal 5 and thereafter in 
anno 1647, Humbie, General Commilary, -gave a Diſcharge of the whole 
Sum, bearing fourty thouſand pound payed formerly to Callendar, as a part; 
The King and Parliament-1661, refcinded Brawfords Forfaulture, and re- 
ſtored him in way of Juſtice, but the AR was ſtopped from being extraQt- 
ed till the laſt Seſſion of Parliament 1670, and then it was appointed to be 
extracted of the ſame Date, as it was firſt pronounced  Bramford having 
made a Right of this Sum to his Lady, and to his only Child the Lady For- 
reiter, they purſue the Earl of Callendar and others, for payment of the ſaid 
Sums intrometted with by .them, and inſiſted in the firſt place againſt Cal- 
lendar, who alledged, 190. That the Libel was no ways relevant, conclud- 
ing againſt him as Intrometter to repay, which would neceſlarly infer, that 
all Intrometters with the Moneys belonging to Perſons unwarrantably for- 
faulted, and reſtored by way of Juſtice, ſhould be lyable therefore, which 
1s without juſt ground 3 For, 19. The Money belonging to forfault Per- 
ſons, being a fungible, if it come to the hands of any Party bone fide, and 
for * Cauſe onerous, they are abſolutely ſecure, otherways all Commerce 
among Men might be interrupted, and theſe who received Money upon 
juſt Accompts, might become difftident, whether that Money did come to 
the Party who deliveredit upon a juſt and ſecure Title ; but the favour of 
Commerce hath been ſo effe&ual with all civil Nations, that no man is ob- 
liged to queſtion the Title of any that delivers Money, . ſo that if the Mo- 
ney in queſtion had been in the hands of the Eſtates, . or General Commiſ- 
ſary, and had been payed out to the Defender,or any other Party upon an 
9 - onerous 


: 
ret 4 
1 


39 The Deciſions of the Lords. of Seſſion, 1691. 


onerous Cauſe, for which they were obliged, though that were the Earl of 
Breamfords Money, he was not obliged to know it, nor reſtore it, for in 
this a Forfaulture reſcinded hath no ſpeciality more then any other colour- 
able Title ; as if a Party obtained Gift of Baſtardy, or Ultimus Heres, and 
thereupon recovered Sums, and did-deliver the ſame to any third Party for 
an onerous Cauſe, though an Heir /ſhould be thereafter ſerved, and the 
Gift. found void, the third Party. receiving the Money bona fide ex cauſa one- 
roſa, were free ; or if an Heir ſeryed, or a Party obtaining Sentence,thould 
pay Money recovered thereby, though the Service or Sentence ſhould be 
reduced as moſt unjuſt, and without all ground, a third Party receiving it 
bona fide for ar: onerous Cauſe, would be ſecure. 20. Though ſuch Sums 
were not aQually delivered to the Partics DaYing thele defetive Titles, but 
were eſtabliſhed in their Perſons by Sentences, having paratew executionens, 
and by them uplifted by Precepts dire to the Debitors to anſwer any third 
Party for an onerous Cauſe, that Party is not obliged to know or enquire 
the Right of him that gave the Precept, but is to him in the ſame way as 
ready Money ; and {> in this Caſe, the Defender being Creditor to the 
Publick for his Service, getting payment either by the General Commiſlary, 
or Eſtates, or their Precegts, theugh their Right- ceaſe, and the pretence 
thereof unwarrantable,- yet\he/is ſecure, and was not obligd to enquire 
whether the Money was theirs jure or injurie, otherways not only all the 
General Commiſlaries, but all that received Money from them during the 
Troubles ſhould be lyable to reſtore, if fimple Intromifſion were ſufficient, 
The Purſuer anfwered, | That albeit it be true that mwmerata pecurie be a 
fungible, and if it be delivered by the Haver to any Party j»fto titulo, the 
Receiver is not lyable, becauſe it-is impoſſible to diſtinguiſh or know cur- 
rent. Money whoſe it was, yet there is no other Intereſt to ſecure the In- 
trometter, who if he knew that it was pecuwie obſignata, or furtiva, and the. 
very individual Species, that it did nct belong to the Deliverer, he would 

be lyable 3 | but there is no ſuch thing in this Caſe, for Callendar received 

Aſſignments from the Committee of Eſtates to this Sum, before any Sentence 

againſt the Debitors z-and it is beyond queſtion, that though a Party for a 

moſt onerous Caule, if he take| Afſignation or other Right, the ſame will 

fall in conſequence with his Authors Right,” reſoluto jure dantis, 29, Cal- 

lendar cannot pretend bona fides, who could not but know, and was oblig'd 

to know that Bramford was moſt unjuſtly fortault, not for arty AR done in 

Scotland,or againſt Scotland, but for his aſſiſting the King iu England,which 

had no pretence of Juſtice, even upon the Principles of that Time, nor it 

cannot, be.called a Cayſe onerous, being a Gratification to him for an un- 

warrantable and unneceſlary Cauſe. 


The Lords repelled the Defence, in reſpe& of the Libel and Replys fore- 
faids, which they found proven by Writs produced. 

The Defender further alledged Abſolvitor, becauſe the Earl of Bram- 
ford was reſtored in avno 1647, with expreſs proviſion, that there ſhould 
be no- queſtion as to the Sums libelled, which the ſaid Earl did homologate, 
in ſo far as by vertue thereof he did enter to the poſſeſſion of his Eſtate, 
It was anſwered, That though he had entred to poſleſs his Eſtate, that 
could import no _— of any other thing in the Ad, which was 
unwarrantable and ſeveral, for Homologation muſt import a free conſent, 
which cannot be underſtood to be by the yielding to a Power wherewith 


the Earl could not be able to controvert. 


The Lords repelled this Defence. 
i The 
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- The Defender further alledged Abfolvitor, [becauſe he and all who afted 
in the time of the Troubles are ſecured by the AQof Indemnity, by which 
no Intrometters with Publick Money are comptible for Publick Money, but 
only Commiſlaries and. Collectors _ not made Accompt, It was re- 
plyed, That the At of Indemnity contains an exception of preceeding Ads 
and Sentences of Parliament. Its eft, This A&reſcinding the Earls Forfaul- 
ture, is anterior tothe Ad of Indemnity. els; 


The Lords repelled this Defence in reſpett of the Reply, and did alfo re- 
pel a Defence founded upon an AQ of Parliament 1662, appointing fifteen 
thouſand pound to be payed out of the Fines to the Earl of Bramfords Suce 
cefſors, and in caſe the ſame were fo payed, g_—_ the Intrometters to 
be comptible to the Theſaury, except Callendar and Kinghbore, in reſpe&t 
that that A& was conditional,and took never efteR as to the payment of the 
15000 pound, and did bear, that-if the fifteen thouſand pound were not 
payed, acceſs ſhould be had both againſt the Debitors and Intrometters, 


Maſter Arthur Gordon contra Laird of Drum and Maſter F ravcls Irving, 
Decenth, 2T, 167 I, 


'T4 Laird of Drum being Debitox in two Bonds to Alexander Menzies, 
the famine was confirmed jn his Teſtament by his two. Executors, 
who having obtained Sentence eſtabliſhing the Debt in their perſon; Margaret 
Gordon one of the Executors becoming at the Horn, her Eſcheat was gifted 
to Mr. Francis Irving ; The ſurviving Executor having affigned theſe Sums to 
the neareſt of Kin, he transferred the ſame to, Mr. Arthur (Gordon, whonow 
purſues the Laird of Drum for payment, It was formerly found in this 
Proceſs, that as to this Sum, the Teftament was execute by Sentences, eſta- 
bliſhing the Debt in the Executors perſon, that the ſurviving Executor coutd 
only aan the half; and that the gther. half did not accreſce to him, but to 
the Executors of Margaret Gordon, yet ſeing the neareſt of Kin would have 
acceſs againſt Margaret Gordons Executors. 3 || The Lords allowed them 
to be Confirmed Executors to her , and thereupon to have ſentence 
for the whole 3 Compearance, was made for Mr. Francis Irving, Donator 
to the Eſcheat of Margaret Gordon, who alledged, That her Executor could 
have no right 3 becauſe ſhe being Rebel, all moveable ſums fell under EC 
cheat , and belonged to the Donator, for ſhe being Executor to Memnxzzes, 
was thereby Proprietar, and domina bonorum mobilinw, as heres in mobilibus ; 
For though Wives and Children, neareſt of Kin, Legators and Creditors of 
Defunds, bave an intereſt in their Moveables : yet that is no right of Pro- 
perty or. Dominion,. but only an Obligation lying upon the Executor , to 
ſatisfie the ſeveral intereſts: but the Dominion is only in the Executor, 
who may uplift , Diſcharge and Diſpon at his pleaſures and the rebelli- 
on ofthe Proprietar does Confiſcat every Right. It was anſwered, That 
the office of an Executor is not a right of Property or Dominion 3 but the 
Executor -is Curator bonoruve given , that the wills of Defunds be 
not ineffeQual , or their Goods dilapidat ; and therefore. the Dominion, 
although it be not formal and compleat, yet it is originally tated in the Re- 
lit, whoſe ſhare is no Succeſſion , but a diviſion of that communion of 
Goods betwixt the Husband and her, arte watrimonio, and in the Bairns 
or neareſt of Kin, who in the ſame way have the Dominion of Moveables, 
as Heirs un-entred have of Heretage z and as their Forefaulture would 
Forefault the Heretage 3 ſo the ckhea of the Reli&, Bairns, or neareſt Td 
4+ | 
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Kin Confiſcats their part of the Moveables: neither have they only an Ob. 
ligation upon the Execntor, - but they have an AQionh'of Drvifionand Re- 
fittution, or ip corpora; - if they be not difpoſed of, - or redated in Money, 
and albeit the Teftament be held extectite by Senterices, eſtabliſhing the 
Goods and Sims in the Execttors petfon,” and that after fuch ſentence, Ex- 
ecutors muſt be Confirmed' to theſe-Execators, becauſe it is to be preſumed, 
that they have ſatisfied the intereſt 'of the Wife, Bairns, and all others, at- 
ter which indeed they have plex dominium; but till-then, or nill they aftu- 
ally intromer;and uplift the:'Defan&ts Goods and ſums, and (o by conſumption, 
theproperty i altered,they have butarrOffice and power of Adminiſtration; 
and it iscvideritthateveninthat caſe,they have noDominion, becauſe they can. 
not gift,nor-Diſpone the Defunas ſums 1s eſtabliſhed;but the DefunAs Wite, 
Bairns, or Legators, or Ceeditors arreſting, if the Debitors alledge a Diſ- 
e from-thei Executor, ' if it be given gratis , it will not defend them, 
neither will an: Aſbgney of the Executors be preferred, unleſs for an onerous 
cauſe; and that not upon the accompt that the Diſcharge or Aſhignation is 
fraudulent in. prejudiceof the, particy having intereſt, 'who are all Creditors 
to the Executor ; for then it would take no place, if the Executor had a 
lentiful Eſtate to fatisfie alinnde : but eyen in that caſe, all parties having 
tereſt in the Defunds Execytry,will be preferred to any having right from 
the Executor; wnleſs it be ex" thxſa oneroſa:Yea,ifa Creditor of the Executors did 
firſt arreſt, a Creditor ofthe Defuntts arreſting thereafter, would' be firſt 
preferred. Alt which ſhow, ' that the Executor, even after ſentence, hath 
not the dowinirm ofthe Executry. 29, Thovngh the Executor were accounted 
Heir, ' as having a power of diſpoſals yet that doth notimport Dominion, 
for ſo have Fators, Tutors and-Curatprs 3 arid yet any ſentence, or ſecurity 
takenby them, doth not alter the property of Conſtituents, or Pupils; and 
though the Executor be queſt heres in mobilibus, | yet it is ex fidei commiſio; 
m4 ho Execytors are fid#ciaries,” whot are” obliged to reſtore to the Wite, 
Bairns, neareſt of Kim, Legators and-Creditors; and Fiduciaries have not 
plemim dominum, | but affefted with anObligation to reſtore ; but the reſti- 
tution is a real burden; and'if the rebellion of the Executor ſhould confiſ- 
cat the Goods, atid exclude the Wie, Bairns, neareſt ofKin, Legators and 
Creditors of the Oefun, | the groffeſt_inconveniencies would follow, that 
by collufion, parties already Rebels, or that being mſolvent, might become 
Rebels, Co —_ -they or their Confidents might take the gift of 
their own Eſcheat, and eyjoy the benefit of the Executry, excluding all the 
Defandts —_— : En, proves do _ Yann yet = nas 
ad majorem cautelan, and -goi e, moſt mfyfficient perſons bein 

accepted as Cautiopers, I Wks Fernie > . That Execntors Lid Rotence 
have certainly the Dominion of the Executry , which is neceſſary for the 
execution of Teſtatments,: ati& moſt confonant to our known cuſtom, where- 
by after ſentence, 'the Goods ceaſed to be i» bonir defunt#i, and: are in bo- 
is extcutorir > Neither doth it follow , though the Executor is by 
Law Oy ro Diſpone ih ſome caſes;for even though theDefunas intereſts 
had'a'priviledge, ' yea, an Hypotheck, that hinders not the Executor to 
be donetince boworam,, fo that the intereſt of all others can be but an Obliga- 
tion, '0r at moſt a Priviledge or Hypotheck. But the Forefaulture,or re- 
bellion of the 'Proprietar, muft ſtill make the Goods to belong to the King - 
and as tothe ihconveniencies urged, it weretnore juſt to reformthe abuſe in 
taking infufficient Cautioners; 'and the Defands intereſts have another re- 
meid, by application to the * Exchequer ', who will prefer them to the 
Gift;or take a Back-bondin their favours : and whatſoever might be alledg- 
| ed 


ceeding the appryfing, 
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ed for the Relic, or for the Legittim of the Bairns : Yet .as to the Deads 
part, the rebellion of the'Executor muſt make ir fall to the Fisk , asthere. 
bellion of the Defunt would have dones and it is againſt reaſon that the 
rebellion of none would confiſcat theſe Goods, © It was anſwered, Thatthe 
rebellion of the Wife would confiſcat her party and the rebellioti of the 
Bairns, their partz and the rebellion of the neareſt of Kin-, their part ; 
and the rebellion of the Executor, that which is proper to himſelf, . proprio 
r-omine, viz, The third of the Deads part, and ſo much of the E-xecutry ashe 
had ſatisfied to the Defundt intereſts : and it were againſt all reaſon , that 
the ſame Goods and ſums ſhould become confiſcat by the rebellion of two 
parties, viz. both of the Executor,and alſo of the Wife, Bairns, and neat- 
eſt of Kin; for there is no doubt but their rebellion would make the Execu- 
tor comptable for their ſhare, | 


The Lords found that the Eſcheat of the Executor could cary no tnore 


then what was proper to himſelf, and not the ſhare of the ReliQt, Bairns, or 
neareſt of Kin ; but that their rebellion would confiſcat their ſhare. 


But whether thereby the Legators and Creditors, as to the intereſt of the 
Wife, Bairns, and neareft of Kin that ſhould happen to fall. under Rebelli- 
on, would be excluded, and the Goods belong tothe King, without bur- 
den of theſe Debts in the ſame way, as if the Defun& had been in Rebel- 
lion. 

The Lords here had no opportunity to determine. 


Campbel contra Decemb. 22.1671. 
N a Competition betwixt the Heirs of George Campbel in the Cannongate 
and who both had appriſed a Tenement of Land in 


Leith, called the Tower of Babylon, which being within year and day, wete 


found to comeinparz paſ/»,and the matter remitted to anAuditor,before whom 
it was alledged for one of the Apprilers, that the A& betwixt Debitor and 
Creditor, excepts Annualrents conſtitute by Infeftment 3 which, and Ap- 

ryſings folloing thereupon, come .not in pari paſſ« with other Apprylings; 
fo that as to the Annualrents preceeding the Appryſing, and which are con- 
ſtitute by an Infefttment of Annualrenrt, they muſt be ſatisfied out of the 
Mails and Duties primo loco, It was anſwered, That if.the Appryſer had 
adhered to his Infeftment of Annualrent , and appryſed for the bygons, by 
a poynding of the Ground, he would have been preferred 3. but now hav- 
ing uſed * Requiſition, and proceeded upon the' perſonal obligement', for 
payment of Annualrent, and appryſed for the principal ſum, and Annualrent 
together, he cannot have that preference ; for the Requiſition is a'pafſing 
from the Infeftment of annualrent 3 and though he' may paſs from the Re- 
—_— and return to his annualrent ; yet then he palles from the appry- 
ing for the principal ſum; for he cannot paſs from the requiſition, in reJa- 
tion to the bygon aniualrents, and adhere to it in relation to the principal 
ſum, ſeing one Infeftrwent is the ſecurity for both; It was replyed , That 
he might reſtri& his appryſing, and declare that he made uſe of the requi- 


fition only'in ſo far as concerned: the principal ſum, and annualrents after 


the appryſing. 
Which, the Lords ſuſtained, and preferred him for the annualrents pre- 


E mayo 
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Lady Binnie contra Sinclar, January 1672, 


of bh Lady Binnie having ſet a Tack of her Liferent Lands to Hegh Sin- 
| clar, purſues to find Caution for the Mails and Duties, or elle to re. 


\ 


. move. It was alledged , That the Libel was not relevant, unleſs it had 


been libelled,- that at leaſt two terms of the Tack-duty had been unpayed 
the time of the Citation3 © but there is neither Law nor Cuſtom obliging 
every Tack({-man to find Caution , in caſe of his poverty , or to forefault 
his Tack, It was anſwered, That the only ground inducing that Cuſtom, 
that upon failzour ofpayment of the Tack-duty, the Tack(ſ-man ſhould find 
Caution , or remove, is for ſecurity of the Maſters of the Ground, that they 
ſuffer not Tennents to poſſeſs, of whom they can get no payment, and not 
upon any paRtion of parties ; ſo that wherever that ground holds, the cu- 
ſtom ſhould be extended , eſpecially in this caſe where the Tackſ- man js 
known to be Bankrupt, andin priſon for his Debt. It wasanſwered, That 


the Cuſtom having now paſt into a Law,that upon ſeveral Terms failzie,the 


Tackſ-man ſhould find Caution , or temove 3 it neither doth appear, nor 
are we to inquire what were the motives introductive of ity it is ſufficient 
that it was never libelled, or ſuſtained, that becauſe the Tennent was poor 
that he ſhould find Caution, or remove, though he pay exaRly at his Terms; 


- and this would forefault moſt Tacks, for few would get Caution for a year- 


ly Tack-duty, if confiderable, and for many years, as in this caſe it is : and 
therefore Cuſtom hath juſtly aſtrifted it to a years failzie, becauſe Mafters 
of the Ground have a Hypotheck, and priviledge upon the Fruits and Ten- 
nents Goods, for a years rent, which no Arreſtment of Creditors can prevent, 
and ſo they 'are ſecure for a year, if the Land be pleniſhed, which even ex- 
tends to the Goods of Sub-tennents.: and therefore Cuſtom hath juſtly 
ſtated this Certification to a years failzie, that ſo, ifmore years come upon 
the Cropt and Goods, the Tennent ſhall find Caution to remove, 


The Lords found that the Libel was not relevant , unleis there were a 

ears Duty remaining, either at the time of the Citation, . or now : They 

found alſo, That the Tack not bearing to Aſſigneys, albeit it bore Subtennerns, 
that there was no place for Afﬀſigneys. 


Beattie contra Roxburgh, January 4. 167 2. 


Y Contra of Marriage betwixt Roxbargh and Sandilands his Spouſe, 
Roxburgh 's obliged to imploy three thouſand merks for her Liferent- 


uſe, and by a poſterior Clauſe, provides her to the Liferent of all Lands 


Conqueſt during the Marriage; ſhortly after the Marriage, he conqueſt a 
Land in Edinburgh. Likeas, he had another Tenement before the Marriage, 


out of which he Infeft his Wife in an Annualrent, in full fatisfaRion of the 


Contra of Marriagez which Infefttment,ſhe keeped both in his lifetime,and 


after his death; but being on Death-bed, be Infeft her of new in the Tenement 


acquired after the. Maariage, bearing expreſly for- [mplervent of the Clauſe of 
Congqueft; _ * And ſhe purſues now James Roxburgh as.luctative Succeſlor to 
his . Father, by a Diſpoſition after the ,Contra& of Marriage, to fulfil that 
obligment, to imploy the three thouſand merks. The Defender alledged 
Abſolvitor 5, 1%. Becauſe the Purſuer had accepted-an Infeftment of an Annu- 


*Alrent oat of the Tenement acquired before the Marriage, in full ſatisfati- 


ON. 2®, The two Clauſes in the ContraG of Marriage cannot import, that 


the Wife ſhould have the whole Lands conqueſt by the Clauſe of Conqueſt, 
and ſhould return for the Implement of the ſpecial Clauſe , tor mploying 
e 
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the three thouſand merks, upon the Husbands Heirs, or the Tenement he 
had before the Marriage , becauſe the Clauſe of Conqueſt can only be un- 
derſtood of what was Conquelt ,+ more then was anſwerable to the Annu- 
alrent of three thouſand merks 5 fo that the laſt Infeftment granted to 
her by her Husband, muſt neceſlarly 1atisfie both Clauſes, there being no 
other Conqueſt : And albeit the Infeftment bear; to be expreſly in ſatiſ- 
faGion of the Clauſe of Conqueſt 5 that was but a. voluntar gratuitous Deed, 
that the Husband was not obliged to by the Contra, and was done iz leo 
eeritudinis;, whereupon the Defender has a Redudtion ex capite lei, which 
he repeats by way of exception, The Purſuer anſwered to the firſt De- 
ſenſe, That ſhenever accepted, or brooke4 by the firſt Infefttment, that 
bears in ſatisfaFion; and her intenting of this Cauſe 1s a renuncing of it, 
And to the ſecond Defenſe, it was anſwered, That the Clauſe of Conqueſt 


* extended to the whole Conqueſt , and the Husband might well in Imple- 


ment Infeft his Wife in this Tenement ; neither has the Defender intereſt to 
reduce this Diſpoſition , as done on Death-bed , in prejudice of the Heir, 
becauſe he is not Heir , but Lucrative Succeſſor , which is only a paſhive 
Title, but noaGtive Title, The Defender anſwered, That albeit primarly, 
and immediatly it be the Heirs priviledge , not to be prejudged by Deeds 
on Death-bed : Yet ſecondarly it is competent to the Creditors of the Des 
funt, or Heir , who are allo prejudged by ſuch Deeds 3 becauſe if the 
Right ſtood in the Heirs perſon, they could affe& the ſame 3 and it was fo 
found in the ReduRion , at the inſtance of the Creditors of Balzrerino and 
Couper 3 at whoſe inſtance, Conpers Diſpoſition on Death-bed was reduc- 
ed; albeit Balmerino was neither Heir nor Purſuer : and there is no rea- 
ſon, that if an Heir ſhould forbear to enter , Creditors ſhould be pre- 
judged. TIN 

The Lords found that the Defender, as Creditor in the ſums, whereupon 
the Diſpoſition proceeded, had intereſt to reduce the Diſpoſitionz and 
found the Wifes ſccond Infeftment reduceable, asbeing in lefo, in ſo far as 
it deborded from the Contra of Marriage, and found that thereby that 
Infeftment behoved to be interpreted io the firſt place, for ſatisfying the 
ſpecial obligment of imploying the three thouſand merks, and that the ſu. 
perplus benefit of the Tenement , if any was, was comprehended in the 
Clauſe of Conquelt only 3 and found no neceflity to decide the firſt defenſe, 
concerning the acceptance of the firlt Infeftrment, whether the Wifes taking 
and keeping of itn her cuſtody, did import the ſame, 


Jack contra Jacks, January 5, 1672. 


N the Cauſe mentioned betwixt theſe perſons, debated the thirteen day of 
Decemb, 1671. Itbeing repreſented by Bill; That the Contra& of Mats» 
riage betwixt Jack, and his ſecond Wife was loſtz and defiring , that feing 
the Bond of Proviſion to the Bairns of the ſecond Marriage, did bearto be 
in ſatisfation of all that the Bairns could have by any Contra# betwixt their 
Father and Mother, which did import that there was a Contra of Mar- 
riagez and this being a Proviſion to Children of a ſecond Marriagezwho or- 
dinarly bave Provitions by Contra&3. and that it is a natural duty to pro- 
vide Children, leſs ſolemnities in Writs by a Father, inter l:bcros, may ſuffice 
then the greateſt requiſits required by the AR of Parliament, of two Not- 
tars, and four Witneſles, there being here two Nottars , and three Wits 
nelles, 
The Lords did alſo take in conn——_ an other reaſog of. —_— 
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of this Bond, that it being clandeſtine, lying in the Fathers hand, who by 
a publick ſolemn Contra&@ of Marriage, diſponed his Lands to his eldeſt Son, 
and had reſervations of Liferents for himſelf and his Wife, and a proviſion 
in favours of the eldeſt Son of the ſecond Marriage, the faid Contratt doth 
import a revocation of this Bond of proviſion, which was in the Fathers cu- 
Nody, neither delivered-nor regiſtrat,and it would be an a of great fraud, 
if the ſame being latent, and not mentioned among the reſervations in the 
Sons Contra of Marriage with a Stranger for a Tochker, that upon that ]a- 
tent Bond the Bairns of that Marriage ſhould be excluded or burdened, ag 
was formerly found in the caſe of the Laird of Glencorſs3 ſo that this Bond 
being o little favourable,the nullity thereof ought not to be ſupplied. It wag 
anſwered, That there were Specialities in Glexcor(s his caſe, not quadrating 
with this, and that the oneroſity of the Sons Contratt could only be i quar- 
1x74, it were onerous, and that the preſumed Revocation of the Father can- ' 
not be inferred by diſponing to his Son, becaule it is offered to be proven, 
that the Father long thereafter upon his own Expenſes cauſed deduce an 
Appryſing upon this ſame Bond, which doth evidently both adminiculate 
the Subſcription, and take off the preſumption of Revocation, It was an. 
fwered, That it does not import that the Father revocked not this Bond of 
Proviſion by his Sons Contra, though thereafter he has cauſed appryſe 
- upon! this Bond, but only that he changed his Mind, likely by infinuation 
of his ſecond Wife, which he could not do after the Contract by the moſt 
folemn and dire& Writ under his hand, fo that this Bond being both frau- 
dulently latent and revocked, cannot be adminiculate by any thing poſte- 
rior to the Contra done by the Father, in prejudice of the Heir of the 

Marriage, 
The Lords reduced the Bond, unleſs the ContraQ of Marriage betwixt 
"y and his ſecond Wife were produced, by which he was obliged to give 

ch proviſions, 
Bryſon contra Home, eodem die, 


N the Cauſe betwixt Barbara Hume and Mr. Andrew Bryſon decided 
wherein the ſaid Barbara having purſued Mr. Aydrew, 
for Implement of her ContraCt of Marriage, and that the Lands diſponed 
to him by his Father after the ContraR, might be burdened therewith, and 


| Particularly a Tenement at the Welt Port ; and he having diſponed the 


ſame to John Johnſiour, that he ſhould be lyable for the yalue, which bee 
ing referred to his Oath, he deponed that he had diſponed it to John John- 


fionn, but for a Debt due by his Father anterior to the Diſpoſition, which 


he might lawfully do, becauſe by the At of Parliament 162x, any Sums 
—_ by interpoſed perſons to the Bankrupts Creditors, are allowed with- 
out diſtinfion, unleſs other Creditors have done prior diligence, It was 
anſwered, That that Clauſe could only be underſtood of theſe who were 
not Bankrupts the time of the Diſpoſitions to interpoſed perſons,but who 
ex eventu became Bankrupt, for in that caſe the interpoſed perſon neither 
could, nor was obliged to know the Creditors, who had done no diligence, 
and ſo might pay to any, as the Diſponer himſelf might have done, Fo if 
the Diſponer were notoriously Bankrupt, as being Fugitive and fled, or 
if the Diſpoſition were omninum bonorum, as the Bankrupt himſelf could not 
prefer a Creditor, even without diligence, becauſe he behoved ta diſpone, 
not only for a juſt and onerous, but for, a neceſſary Cauſe, which cannot 
admit of voluntar preference, ſo neither could the interpoſed truſted per- 
ſon by ſuch a Bankrupt, gratifie or prefer, © 
| he 
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The Lords found that there was nothing yet alledged, that Bryſon was a 
notorious Bankrupt, or had nothing remaining after his Diſpoſition to his 
Son, and that except in theſe Caſes, the interpoſed perſon might prefer any 
Creditor to another not having done diligence; but if they would ſoconde- 
ſcend, the Lords declared they would take the ſame to confidetition, be- 


cauſe the Caſe, whether a notorious Bankrupt can prefer one Creditot to 
another, hath not as yet been decided, | 


Clunies contra Mckenzie, eodem die. 


Ames eMchenzie having aſſigned a Bond of 1000 Merks to Mckenzie of 
Rejdcaſile to the behove of Alexander Clunies, with abſolute Warrandice; 
and being charged upon the Clauſe of Warrandice, he ſuſpends on this rea- 
ſon, that the Clauſe of abſolute Warrandice did only import that the Debt 
was due, and not that the Debitor was ſoluvendo 5 whereas by the ſpecial 
Charge it is alledged, that the Debitor is inſolvent, The Charger anſwered, 
That the Clauſe of Warrandice doth neceſlarly import, that the Cedent 
had not done, or ſhould do no Deed hurtful to the Aſſignation 5 and albeit 
ſuch Clauſes of Warrandice were now found not to import the ſolvency of 
the Debitor, that doth not quadrat with this Caſe, where it is clear by the 
Aſſignation, that the Bond afligned was not delivered, but the Cedent was 
obliged to deliver the ſame at ſuch a day, wherein he failed, and before 
the delivery the Debitor who was ſolvent the time of the Aſſignation, be- 
came inſolvent by Apprylings, and the Charger not having the Aſſignation; 
could not appryſe debito tempore, It was anſwered, That the Afiignation 
bears per expreſſum, that the Bond was regiſtrat, and bears the particular 
Date and Courtyſo that albeit the Suſpender failed to deliver it, he catinot be 
lyable either for a contravention, or for damnage, through the not delivery, 
becauſe it was no neceſſary conſequence thereof, ſeing the Charger might 
have extracted the Band himſelf, and Appryſed, and that Clauſe for delivee 
ry of the Bond hath aliquidat penalty of 200 pound, which ought alſo tobe 
_—_ to ſuch Expences as the Charger would have been at in extraftivg 
the Bond. 


The Lords found, that feing in the very Afſignation the date of the Re- 
giſtration was expreſt, that the not delivery did not import a contravention 
of the Warrandice, and modified the Penalty,tor not delivery, to two hun- 
dred pound Scots. 


Sir Robert Sizclair contra Sir James Cockburn, Jannary 6. 16 72; 


_ Robert Sinclair as Aſſigney by the Earl of Rothes to the Gift of the 
&_) Liferent-eſcheat of the Ear} of Caithneſs, whereupon Decreet of gene- 
ral Declarator has followed, does now purſue for Mails and Duties in a 
ſpecial Declarator, wherein Compearance is made for the Laird of Cockburn, 
as having right to an Appryſing led againſt the Earl of Caithneſs, and al- 
ledges he ought to be preterred, becaule the faid Appryfing is prior to the 
Rebellion,and albeit it have no Infeftment or Diligence, yet by the Infeft- 
ment upon the firſt Appryſing, the Earl of Caithzeſs is thereby denuded of 
the Property, and js no more the Kings Vaſſal, but the firſt Appryſer, ſo 
that no Eſcheat can fall by the denunciation againſt Caithrefs, otherways all 
Caſualities of the Superiority would fall, if Caithneſs ſhould happen to die, 
for his Ward of theLands would fall;and yer if theAppryſer ſhould die,there 
1s no queſtion but his would fall; alſoand it is abſurd that the ſame Caſuality 
ſhould fall by the death or rebellion of two Vaſlals at once. The Purfuer 

| E 3 anſwered, 
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anſwered, That the Intereſt cf the firſt Appryſer is jus tertiz quoad the ſe- 
| cond Appryſer, and it cannot be diſputed or decided unleſs the firſt Ap- 
pryſer were called; for Appryſers having it in their option to make ule of 
their Appryſings, or not make uſe thereof, at their pleaſure they may in 
any way renounce the ſame judicially,or otherways, which will evacuat the 
Appryſing without Reſignation; and ſeing the'firſt Appryſer does not pol. 
ſels; and does not make uſe of his Right, the ſecond Appryſer can found 
nothing thereupon, ſo that there appearing nothing of the firſt Appryſers 
Infeftment, or his owning the ſame, the Caſe is here, as if the competition 
were betwixt a ſole Appryſer, having neither Infettment or Diligence, in 
which Caſe there is no queſtion, but the Superior who has the real Right by 
the Superiority, or his Donator, would only have acceſs to the Mails and 
Duties, and would exclude the Appryſing, which at beſt is but a judicial 
Aſlignation and Diſpoſition, and can only extend to the Rents againſt the 
Debitor or his Heirs, who is excluded by a perſonal Objection, but againſt 
no ſingular Succeflor, much leſs againſt the Superior. It was Replyed for 
the Appryſer, That the firſt Appryſers Right muſt ſtand, unleſs he poſi- 
tively renounce or diſclaim it, ſo that the ſecond Appryler 1s no ways in 
the caſe of a ſole Appryſer, neither needs he any Infeftment to perfect his 
Appryfing, unleſs he were to reduce and annul the firſt Infeftment; but 
whatever remained in the Debitors perſon, after the Infeftment on the firſt 
Appryling, is eſtabliſhed in the perſon; of the ſecond Appryſer without In- 
fefttment, 1t being only the right of Reverſion, and the right to continue 
in the poſſeſſion of the Mails and Duties, in fo far as the firſt Appryſing ex- 
cludes him not; and therefore it is that poſterior Appryſers have acquieſced 
without Infeftment, if the firſt were Infeft; and if it were — the firſt 
Appryſer might always take a Gift of the Liferent, - and brook by it, and 
not aſcribe his Intromiſfion to his Appryting, till it were expired, and there. 
by both deſtroy the Debitor,and all other the Debitors Creditors Appryſers, 
as it is in this caſe; for Sir Robert Sinclair hath taken right to: the firſt Ap- 
prying 3 and though he be Donator, he cannot aſcribe his Intromiſſion to 
the Gitt, but to the Appryſing, which is #ebilins jus and: durior ſors, in pre« 
Judice of the Debitor, or in prejudice of the ſecond Appryſer, who is be- 
come in the Debitors place,and is more favourable then hey and ſuppoſe there 
were a third Appyſer that were infeft before the Rebellion was compleat, 
he would undoubtedly exclude the Donator, and yet the ſecond Appryfing 
would certainly be preferred to him, as hath been Jately decided by the 
Lords, & vinco vincentem ergo vinco vidum. It was Duplyed, That Income 
modurs non ſolvit argumentum, and that all the inconveniences alledged to 
Creditors might eaſily be ſolved by ſatisfying the Appryſingz and ſuppoſe 
the firſt Appryſer were ſatisfied, or would renounce, the ſecond Appryſer 
could found nothing upon his Right, and ſo would be excluded by the Do- 
nator, and would alſo be excluded by a poſterior Appryſer infeftz and 
therefore poſterior Appryſers do frequently infeft themſelves; and if they 
do not, it is upon their hazard. 


The Lords found, that if Sir Robert Sinclair had no right to the firſt Ap- 
pryfing, the alledgeance founded upon the firſt Appryling was ſuper jure 
zertij, which was not to be diſcuſt until the firſt Appryſer were called, and 
therefore repelled it hoc loco, ſeing the ſecond Appryler might in the name 
of the Tennents ſuſpend on double Poynding, and call the firſt Appryſer 
and all other parties, in which caſe the firſt Appryſer would be neceſſitate to 
declare, what uſe he would make of his Right,and might debate thereupon z 
but the Lords declared that if Sir Robert had right to the firſt Appryfing, 


they 


| 


for publick uſe, within'the bounds aſſigned to him,to 
bas t bich | 
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they would hear the Parties debate, whether he behoved to aſcribe his poſ- 
ſeffion and intromiflion to his Appryfing, and not tothe Gite. 


Monteith contra Anderſon, January 9, 1673, 


Forge Monteith for himſelf, and as Tutor to the Children of his Brother 
Jobs Monteith, purſues Robert Anderſon FaQor in Camphier, 'for cer- 
tain Merchant Goods ſent over by them to him to be fold; and for inftru&- 
ing thereof, produces an Accompt under his Hand ; who alledged that he 
could not be decerned for the whole Goods, becauſe by the Compt pro- 
duced founded upon, there is nothing to inſtru& that the Accompt was 
made by George and John Monteiths, or that they were Creditors therein, 
but the Inſcription of the Accompt bearing, Accompt of Goods belonging to 
George and John Monteiths, and Company 3 fo that it is clear, the Goods 
has belonged to Partners, or to a Society in Company; and therefore the 
Purſuer muſt condeſcend upon them, and can ask no more thenhis own atid 
his Brothers ſhare, eſpecially ſeing now the Society is diflolved by the death 
of John his Brother, and ſo the Defender will be lyable to every man for 
his thare, It was anſwered, That the Defender did once exhibite the Ac- - 
compts ſubſcribed before this Inſcription, and though he has now adjeted 
to the Inſcription the words, and Company, that cannot burden the Purſer 
to condeſcend upon the Company, who denys any Society, unleſs the De- 
fender inſtru& otherways that there was a'Society; for this adjeQtion is like 
a quality adjefted to an-Oath, ſeing the Defenders delivery of the Accompt 
to the Purſuer, infers preſumptive,that it wasfor his Goods, 29, Tho a So- 
ciety were proven, yet the Purſuer and his Brother having delivered the 
Goods to the Fa&or,they bave good right to take themup again,neither can 
the Factor upon pretence, of the Intereſt of other: Partners detain the Goods, 
otherways MN Commaras between Partners and Faftors would be marred ; 
but the Partners who deliver , are obliged to their Partners, and the 
FaRor is ſecured. It was replyed, That ſeing' the Purſuer makes uſe of the 
Accompt and the Inſcription, without which he cannot prove his Libel, he 
cannot divide the fame, but muſt either allow it all, or reje it all: 20, The 
Defender alledged, that athird party was Partner, from whom he had a 
general Diſcharge, which would liberate him as to his third part. 


The Lords found that the Purſuer and his Brother having delivered the 
Goods to the FaQtor, he ought, and might ſafely redeliver them to him, al- 
beit there were other Partners, and would pot ſuffer him to retain their 
ſhares, unleſs he inftrufted, that they. were Partners, and that he had payed 
to them their ſhare, and obtained from them ſuch a Diſcharge as would 1i- 
berate both the Purſuer and Defender, at their Hands, 


Laitd of Polmais contra Laird of Glorrat, eodem die. 


He Laird of Polwais purſues a Declarator, that aBond of 2000 Merks 
granted by Polmwais, Glorrat, Carden, and ſeveral other Heretors of 

the Shices of Stirling and Clackmannan to Mr. Jndrew Oſwald, and where- 
of Mr. Andrew gave an Aflignation blank in the . Aſligneys name, 
that the ſaid blank Aſſignation was to the behove-of the Purfuer, and the 
other Heretors of the ſaids Shires, . and was only.to. be made uſe. of againſt 
Graham of Hiltoun, who was to have uplifted an lppolGon ypon-the Shire 
uplifted bya Diviſion = 


amongſt the Heretors,and w ing uplifred,and therewith payment 


made to Mr. Andrew Oſwald of another Sum, for which the ſaids Heretors 
E424 granted 
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anted Bond, at or about the time of this Afſignation, andfor inſtruQing 
thereof, adduced an A of Parliament, appoinung the Shire to be ſtented 
for the ſaid other Bond granted to Mr. Andrew in itead of this Bond, with 
ſeveral a&s of the Committees of the Shires thereanent, and ſeveral Witneſles 
being examined ex officio , and the ſaid Mr. Andrew Ofwald the Cedent, and 
that the blank Aſſignation remained in Cardens hand, during his life, atd 
after his deceaſe in Glorrats hand, during his life, and thereafter in this Glory. 
rats hand, without filling up the name of the Aſſhigney, or any thing done 


thereupon being conſidered, 


The Lords found the Writs, Oaths, and Evidences adduced, proved ſuf- 
ficiently, that the Aſſignation was to the behove and intent foreſaid g and 
that the faid intent now ceaſing, they declared the Bond void and aull, 


Robertſon contra Robertſon, eodem die. 


R A RPilian Robertſon purſues a Reduction of a Diſpoſition of Landsto 
M David Robertſon,granted by Davids Father,as being in defraud of him, 


being the Fathers lawful Creditor, betwixt moſt 'conjun& perſons, without 


a cauſe onerous; and though the Diſpoſition bear to be for particular Debts 
undertaken. by the ſon 5 yet it cannot prove coxtra tertiunm, The Defender 
alleadged Abſolvitor, becauſe he offered him to prove by the Creditors Oaths, 
mentioned in the Diſpoſition, that he had payed'to them the ſums particu- 
larly expreft therein. | It was anſwered nor relevat, unleſs he could 5 
that they. were Debts truly due by the Father , at the time ofthe Difpoſi- 
tion ; at leaſt that he had retired: and. preſerved'the cancelled Bonds, and 
that every Creditor was but ſingularis teitis, + 

- The Lords found that the Oaths of the ſeyeral Creditors conform to the 
Diſpoſition; was ſufficient'to take away the preſumption of Fraud, and that 
the Defender was not obliged to keep the retired Bonds fourty years by him, 


The Counteſs of Bramfoord contra Hope of Hopetoun and Kerſi, eodem die. 


| T He Counteſs of Bramfoord and the Lady Forrefer having inſiſted in 


the Proceſs againſt the Intrometters with the Moneys and. Eſtate of 
the Earl of Bremfoord. ( which was formerly decided againſt the Earl of Cal- 
lendar , as to the principal ſum, the 20 of December laſt) purſues Hopetoure 
and Kerſ7, upon thisground , that 23000. Merks of the fums due by the 
Earl of Errol , and his Cautioners, was intrometted with by Kerſs, 
as is inſtructed by a Bond of Warrandice, given by Hopetour,, bearing, That 
he had received ſecurity for the emp; upon the. delivery of the General Com- 
miſſaries Diſcharge for the like, and that'in name, and to the behove of Hope 
of Kerſs, and obliged himſelf and bir Heirs to warraiid the ſaid Diſcharge to the 
general Commiſiar , and to relieve the Earl of Errol and others, obliged, of all 
hazard and danmage they might ſuit ain through paymitrit of the ſaid ſum. 
'Which Bond the Lords found to importan [Iotromiſfion, which would make 


"Hopetoun and. his Heirs lyable , albeit it was to'the behove of another,. to 


whom he-alledged he had made'an'iccompt; 'and that thereby Ker/s, to 


whom he badicompted' 5 could only belyable;* but there being nothing to 
inſtrud Aerſe his Intronflion; © -- * QI, 


{1a The Lords found Hbpetews lyable until he.produced ſafficient Evidents of 
his paymetit4s [Kerſ7, which might inſtrutt agamſk Kerſe., -) - | 
«It was 11 


4 # #1 - - 


vow further alledged ablplyitos; becauſe the Defenders had noton- 


1y allthe grounds to defend their Jatromiſſiongi which were proponed- tor 


x Cal- 
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Callender , Burt alfo theſe important differences 53 1%. That” Calendar 
Intrometted by an Aſfigrntent from the Committee of Eftares, ard thatlong 
before a Decreet- was obtained ar their Inftance againit the Fart ot Erzct; 
ſo that then; there was not parata execntio : byr the Defenders delivered 
the General Commiſſars Diſcharge , upon a Warrand pofterior to the De- 
creet , and thereupoh got payment, 29.- The canſe of Callerdars Aﬀrgn- 
ment was for a gratification z bat Kerſ7 his Watrand* was tor onerous 
Cauſes, viz. 5000. Merks borrowed from his Father, An-#o 1649. and 
40co. Merks from other parties, by ſeveral Noblemen, 'binding them. their 
Heirs and Executors, before they aſfumed any publick Authority, which 
were Aſligned to Kerſs, whereof he got payment by the Commiſſars Pre- 


f, | | 

The Lords found that in fo far as Keſ7 his furrwas for Gratification, or 
Service, that it was in the ſame condition with Callewdars cafe; tut in fo far as 
it was for ſims of Money lent, they took it in confideration apart : and 
thereanent it was alledpged for the Purſuer, That whatever the caules of the 
Intromiſfion were , ſetng the Money received belonged, ro the Eart of 
BraBfoord , his right thereto could not be altered, but by tis own conſene 
or Deed, it being a general principle of Property and Right , quod menne 
eff fine me aliemm fieri nequit and it cannot be pretended that Bramfoord 
did conſent, neither that by any Deed or Delinquence he did forefault his 
Right 3 and therefore the Money remains ſtill bis, ſeing his Forefaulture 
is reſcinded by way of Juſtice, and his pretended Crime for aſciſting the 
King in England was his Duty and Honour : and his Forefaulture was fo 
palpably unjuſt, without all pretence , even upon the principles of theſe 
that Forefault him, he having never been in” any oppoſition againſt the 
Countrey , either in Scotlend or England, that the fame Parliament ſhortly 
thereafter , did reſtore him to bis Lands; but did not proceed to thelike 
Juſtice as to his Sums; but now he's abſolutely reſtored : and therefore all 
Intrometters with any part of his Eftate , are Tyable to theſe repreſenting 
him , and are fo found by A& of Patliament '1670, Declaring all the In- 
trometters lyable. The Defenders anſwered, 'That the foreſaid General 
Brokard hath its own Exceptions. © 19. In thecaſe of coyned Money, which 
becauſe it is the common Standard: of all Commerce, is therefore for common 
Utilities ſake by the Common Law of Nations, found to be current, with- 
out conſideration , whoſe it was before, even though it had been ſtollen, 
and robbed; which not only holds, when the Intrometter receives the Mo- 
ney in ſpeciey but if he receive a Preceyt toany Party to anſwerhim, ifthey 
accordingly give Mopey, or fecurity, he is not obliged to inquire, how the 
Money became that parties who drew the Precept, or by what means it be- 
came in the hands of him upon whom the Precept is drawnz yea, _—_— 
he ſhould happen to know that the Money did not ariſe upon a ſecure Right; 
but that the Granter, or Accepter of the Precept , their Right might be 
evacuat , orthey made comptable: yet he who for onerous Cauſes recei- 
ved the Money, is abſolutely ſecure by the Law of this, and all Civil Nati- 
ons, which is eſtabliſhed for ſecuring of Commerce amongſt men: For al- 
beit if the Intrometter had accepted an Aftignation , or any right from him 
who had an invalid ' Right , his Right would fall in conſequence, with his 
Authors,refoluto jure dantis: yetif he take no right,and ſoin no hazard,but only 
receives the Money for his own payment, even though he had refuſed an 
Aihgnation, fearing the invalidity of the Right 3 yet receiving payment, 
or ſecurity, the Intrometter thereby is abſolutely ſecure: And though this 
general Law and Cuſtom of Nations, hath an exception, where _— 
F Lon 
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miſhon is without. a cauſe onerous; for then by an other common principle of, 
Law,nemo dehetcum aliena jaGura locupletarizand therefore the Intrometter with 
current Money, ; or by. Precept, is. lyable in quantum. lacratus eſt, but no 
further, whereof there are innumerable examples;. and there is no odds be- 
twixt a parties-delivering of current Money, and cauſing it to. be deliver. 
j: 7 his Precept,, which only ſaves the trouble of twice numeration z and 
it were againſt all ſenſe ro imagine, that the ſparing this pains would fo far 
alter thecaſe, as to make the Intrometter lyable to reſtore , if the Title 
were found invalide, upon which the Money aroſe. 20. There cannot be 
here pretended any wala, fdes , of the, Intrometter, who was a Pupil, It 
was. Replyed for the Puriyer, That the Defence ought to be repelled, be- 
cauſe we are not here in the cafe of Money delivered i» ſpecie, which only 
aſſeth, and. iscurrent,,. becauſe it is indiſtioguiſhable from other Money ; 
ut if it were known that, the Moncy, belonged. to an other , that other 
would have right, but eſpecially x there were 2itium reale , affeting the 
Money, as.if it were res furtiva, or rafta, which follows it throngh all 
fingular Succeſſors, if it can be kriown ; , and here thereis vitium reale, this 
Money being taken'from Bramfoord by torce, and without any juſtgragnd, 
which was ſufkciently khown to Hopetonrr, procurer of the Warrand, who 
as he procured the Warrand for a Pupil, ſo his knowledge mult be effeu- 
al againſt the Pupil. And albeit current Money intrometted with , might 
be ſecured 3 : yet here there was no current Money , the property whereof 
belonged to. Bremfoord 1 but the right of Wodlet, jus dowinii &- obiigationis, 
20, Albeit Intrometters in. this way could be ſecure , yet Hopetowr is lyable 
by - his own Obligation for the Earl of Errol , and other Debitors, if they 
Had not been liberax by the A of Parliament, in regard of the ſecurities 
taken by them. from the Intrometters, they could not have been lyable, for 
there is no EXCeption as. to them that could be relevant ; and in their caſe, 
there is no cxception fram the general Rule, quod menm eft ſine me anferrs 
equit 3 for there the pretence of Commerce and Current Money could not 
be alledged - there, were. only one Exception in that Caſe, ,rei judicate, 
by a Soveraign Authority , that were not reduceable upon Iniquity, in 
which Caſe yes judicata babetur pro veritate, &- Juſtitia preſumptione juris & de 
Jure, and fo quod neem gfe e me auferri- poieſt, which cannot be here pre- 
tended, becauſe the Aitthority of the Parliament, 1644. which forefiule 
Bramfoord, being in it ſelf null, as not called by the Kings Writt, is alſo 
declared null by the AQ Refcifſory, and ſo the Decreet of Forefaulture fol- 
lowing thereupon falls in conſequence, and is not only reduceable upcn 
Iniquity, but null for want of Authority , neither could the Debitors al- 
ledge payment made bong fide, becauſe they were moſt conſcious of 
 Brawfſoords Right, and fecured themſclves againſt the ſame by Bonds of 
"Warrandice; all they did or could pretend, were, that they payed ofne- 
ceflity to an Authority which they could not reſiſt, which is not relevant, 
for in all Debts periculum et dibitoris; and though it might ſeem hard and 
infayourable that they ſhould be forced to pay twice, yet favour and Law 
are altogether diſtin; and they were as favourable, if after the Money was 
received from Bramfoord it had been loſt by Shipwrack, or had been ſtol- 
len , or robbed, or forced up by the eruption of an Enemy , which 
yet could have been no Defence, quia periculum eſt debitoris, as to the 
Principal Sum, though Publick Calamity might abate the Fruits or Annu- 
alrents. It was Duplyed to the firſt, that the priviledge of res furtiva , is 
-peculiar]y introduced by the Rowar Civil Law, and 1s drawn in conſe- 
quence to no other caſe, and holds not with us , where things bought in 
mts. Publick 
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Pudlick: Mercat, though ſtollen are. ſafe : :Neither can it have any mt- 
rence; for a /Publick Power being poſleſſed of Authority for many years, 
Parties maſt be in box fide to think, that what was done by ſuch an Au- 
thority for a Cauſe onerous,could not be queſtioned, and that in the caſe of 
alterations of Publick Authority the Law and Cuſtome of Nations ſe- 
cures ſuch 'As , and if we had no Att of Indemnity, the Law of Na- 
tions would ſecure us for the molt part 5 for it cannot be thought; that 
all the Moneys intrometted with for 2o years time ſhould revolve: And 
as to'the Bond of Warrandice , it imports-no more than the Receipt of 
the Money, which would inferr Warrandice, if the Receiver were found 
to have no Right. 

The Lords repelled the Defence, in reſpeCt of the Replyes, but were not 
ſpecial by which of the Replyes ; ſome being of the opinion, that the in- 
tromiſſion by Precept could not infer reſtitution, -1f ex cauſa onero/a z and 
others, that the Debtors could not have.;defended themlelves , and that fo 
the Intrometters are 1yable, not as Intrometters, but by their Bond of Re- 
lief, which ſeems the cleareſt ground, and can leaft be drawn in conſ. quence 
upon Igtrometters by Precept , or otherwayes for an onerous Caule. 


Pitferren contra Captain Hamilton, Jaxnary 10: 1572. 

Itferren and having right to. the Impoſition. for the Light 
P of the May, which Right is Ratified by an Un-printed A of Parha- 
ment 1661, appointing three thillings Scots for every Tunn of Ships belong- 
ing to Strangers, and one ſhilling ſix pennies Scots for the Tunn of every 
Ship belonging to Natives, to be payed by the Maſters, . Sailers , or others 
baving intereſt; Purſues Captain, Hawilios for the ſame, as due by a Friggat 
whereof he was Captain, who alledged , that:he not being Maſter, was not 
Iyable by the ſaid A, 2% That Veſlels for War by the Kings Commil- 
fon were not lyable for Cuſtome,.. Exciſe, or any Publick Dues, but did 
pay the tenth and fiftcenth parts to the King and Admiral for all. 


The Lords repelled both the alledgiances, in. reſpe& that the A&: was 
general, without diſtiaQion, and: the  Privateers: enjoyed the Benefite of 
the Light of the May as well as others, and this being the zight of a pri- 
vat Party, inſticuted for a very neceilary common Good , the tenth and 
fifteenth Penny did not take it off. | 


James Jobnſtoun contra Lord Belhaven, January 12. -1672. 


Ames Fobnſioun purſues the Lord Belhaven as Heir to his Father. for pay- 
[| ment of a Bond, dated 28 Fune, 1627. who alledged Abſolvitor, be- 
cauſe the Bond is Preſcrived. The Purſuer anſwered, That Pres 
ſcription is interrupted, becauſe the Bond in queſion is Regiſtrat within 
the 40 years, by vertue of the Clauſe of Regiſtration, which is a Decreet 
of conſent 3 and alledyes the like was found the. 21 of July, 1629, CMorzes 
contra Johnſtoun And the 27 of January 1630. Lamder contra Colzill ;, 
and that it is moſt juſt, Preſcriptions being odious, and founded upon 
the preſumed Dereliction,or paſſing fromthe Right Pre'crived,ſo that any At 
ſhowing the contrary is ſufficient 3 Likeas the old A& of Parliament 
anent the Preſcription of Bonds bears, that if the Creditor within 40 years 
take no Document upon the Writt, it Preſcrives 5 and here is a clear Do» 
cument, 277. a Decreet of Regiſtration. It-was anſwered,that the ground 
of Preſcription is not preſumed Dereliftion, butis, ne dowrinie rerun ſint in- 
certa; and therefore is introduced in penrem meghgentinew, and in favours of 
theſe who hayeRights,which if by anyA& that they did, or ought to know, 
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it - were quarrelled, they ge remove that pretence; but a putting of a 
'Writt in the: Regiſter, nat being a Regiſter appointed for Publication, as 
that of Seafins and Reverfions; but'a Regiſter for Execution of Sentences, 
mno-Party was oblidged to know the ſame; and if itwere (o letten lye o- 


' ver, till all means of Improbation ſhould: ceaſe, it were .of great detrimerit, 


Neither doth the Praftiques adduced at' all quadrat :--For in- the firſt Caſe, 
there was not- only Decreet of Regiſtration, but 'Execate Horning. And 
in the- ſecond Caſe, a Regitrat ContraQ, ' whereof both the Date and Re- 
giſtration was 40 years before any Action was found Preſcrived. 
The L ords found the-Regiſtration-off the Bond without any' Aﬀtion or 
Charge before or after, was no interruption, | 


Fokn Kelſo and others, contra Laird of Bihoptonr, eodeme die. 
Obert Kelſo having Infeft his eldeſt Son Fohn in his Lands of Kelſc- 
| land, he and John Diſpones the Lands to Biſhoptoun , who granted 
Bond for the Price, to pay Tuch Sums expreft, the mult part whereof were 
ſach as John was Caurioner for his Father, many other of Roberts Creditors 
being left out, did Arreſt * ii Biſboptowns hand ; ahd he Sufpending on 
double Poynding , they alledged that Robers Kelſo having Diſponed, in 
meditatione fuge, and becoming thereby a Bankrupt, could not prefer one 
of ht Creditors to'another.' but according to their Diligence, and ſocould 
Dot prefer theſ&in which his Son was Cautioner to the reſt; and as for 
His 'Soris Difpoſition it imports not , being fraudulent after the Contrating 
'of rhe otherCreditors Debts, and containing a Clauſe that the Father might 
burden, It was anſwered,” That the 'A& of Parliament, 1621. hindered 
no' preference of Creditors, except only as to theſe who had' done Dili- 
gence 3 and albeit the Sons Infefrmerit be with the Fathers power to bur- 
gen', yet the Son' having become Caution in Conten' plation of that Right, 
he might juſtly have taken a Diſpoſition from his Father to relieve him, 
even though he were infolvent, and fo might juſtly upon the Diſpoſition 
he/had, prefer/the Creditors:to-whom he became Cautioner 3 neither was 


His Father here-a notorious Bankrupt, or the Deed done poſt fugam, 


-* The Lords preferred the Creditors conform to the Bond, unlefs it were 
aHedg; d that the Father had been a notorious Bankrupt, or the deed poſt fu- 
gam,in which cale they would hear the Parties'thereanent. | 


Mr: James Scot contra Boyd of Temple, eodem die. 


I ?, James Scot being Donator to the Life-rent of Boyd of Temple,pur- 
ſues Declarator, It was alledged that the Horning was null , be- 
cauſe Temple dwells within the Regality of Torphichen, and the Denuncis 
ation was not at the Thorn of Torphichen, which is the place for the 
Head-Burgh. It was anſwered, that it is in Deſuerude, and that the Al- 
legiance was not relevant, unleſs it were alledged that the faid Regality 
had a Head-Burgh in uſe; and a Regiſter for Hqrnings there. 


Which the Lords found relevant, and Declared. 


' Sir James Cockburn contra January 12.1672, 
Ir Jawes Cockburn having purſued and having Cited him 
by the ſecond Summonds, - upon 24 hours, being found in the Car- 
®09.gate.... It wasalledged,. that a- Citation upon 24 hours was never further 
extended than again:t perſons found in Edinburgh, which cannot extend to 
any. Suburbs. . It was anſwered, that the ſuſtaining-of ſuch Citations was 
| | no 
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no priviledge of Fdirburgh, but only in reſpe&t of the propinquity of the 
placez and by Edinburgh it was never found that the City was only meant, 
bur all that paſics. under that common Deſignation , which comprehends 


the Suburbs. ; 
The Lords ſuſtained the Citation; 


The Maſter of Saltoun contra Lord Saltoun and Arthur Forbes, eodem die. 


He Maſter of Saltows as Aſſigney to a Debt due by the late Lord 
Saltoun , baving purſued his Father thereupon, and he having 
renounced to be Heir, inſiſts now for. Adjudication 5 Compearance is made 
for Arthur Forbes,who has a Diſpoſition from the Lord Saltous, who alledg- 
ed, that all Parties having intereſt were not called, becauſe the Lord Sal. 
1oun is but one of two Heirs-portioners of the late Lord Saltown, and the 
other is not called, It was anſwered, That the other Heir-portioner 
had Renounced. It was replyed , That the Renunciation being voluntar, 
and not upon a Proceſs, could be no | rem of an Adjudication; and the 
faid Arthur Forbes having right by Diſpofition, had good intereſt to alledge 
that there was no lawful ContradiQor repreſenting the DefunR called, be- 
cauſe all the Heirs-portioners joyntly do repreſent. 

The Lords repelled the D.fence, and found Proceſs; for they thought 
that a Creditor might adjudge againſt an Heir-portioner alone pro 
rata, but that the Adjudication would reach no further then the Portion of 
that Heir- portioner called, and ſo reſerved that alledgeance to Arthur F or- 
bes againſt the Adjudication,when it ſhould comper with his Right, and ſu- 
ſtained the Adjudication perscnlo perentis. 


Maſter Jobr Strachan contra the Laird of Tolquhon, eodem die. 


N a Proceſs at the inſtance of Mr. John Strachan and his Wife againſt Tol- 
quhon, there was a Commiſſion granted to two perſons joyntly, to take 
the Purſuers Oaths,anent Writs they were to deliver, whereof either Party 
named one, but the Parties were examined only by one of the Commiſſio- 
ners advertiſement having been given'to the other named by Tolqubor, 
who by his Letter ſhewed that upon the Sabbath he was advertiſed to meet 
upon 7 e/day, but refuſed to meet, the advertiſement being ſo ſhort, and 
not having ſeen rhe Commiſſion, yet the Oath was taken clear by the other 
bur it was alledged no reſpe@t to the Oath, becauſe it was not taken by the * 
two joyntly, ſo that one had no Commiſſion, It was anſwered, That the 
alledgeance was relevant to any who were not in c#/pe 3 but Tolqubore 
having named that perſon who was abſent, ſhould have procured him to 
come, and ſo he could make no objeRion upon his own fault. It was an- 
ſwered, That though he were in cpa, yet that could not make a null A& 
valid, albeit the Lords might modifie Expenſes of the new Commiſſion up- 
on his fault, 
The Lords conſidering that the Oath was clear, and nothing obje&ed 
that could have been further interrogate, they ſuſtained the Commiſfion and 
adviſed the Oath, but if the Suſpender would pay 500 pound of Expences 


to the Charger, they would renew the fame Commiſſion to the ſame per- 
ſons, or Either of them, both being advertiſed. ; 


Burnſide contra Bruce, eodeme die, 
Rowe: having charged Bruce upon a Bond, he ſuſpends, and alledges 
pay ment, and refers the ſame to the Chargers Oath, and when he is 
F 3 de- 
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deponing, he produces a Ticket of 100 Merks, and of ten Dollers in part of 


payment of a greater Sum 3 yet the Charger deponsthat the whole Sam was 
reſting, and that this Ticket was a part.of another Sum, | 


The Lords reje&ed the quality, and found that the Deponer behaved to 


 Inſtru& that there was another Debt reſting at the time. 


Earl of Sutherland contra Earl of Errol, January 16. 1672. 


\He Earl of Swtherland infiſting in his ReduQion, and Improbation, 

and Declarator, whereof mention is made the 24 of November 1691, 

and craving out his Certification, according to the Interlocutor therein, a- 
gaioſt all Patents of Honour or Infeftments expreſſing the dignity of the 
Earl of Errol or his Predecefiors. It was alledged, That the Dignity of 
an Earl not being neceſſarily conſtitute by Writ, neither by Patent, nor In- 
fefta;ent, but via fa#i, by the Kings declaring the party Earl, and calling 
him to Parliament, or girdirg him with a Belt or Robe, it was lot the ſub- 
ze& of an Improbation. 29, That Improbations were only-introduced to 
ſecure real Rights, and were never cxtended to Dignities, and being a re- 
meed proper to Sutland, different from the common Law, and introduced 
by Cuſtom, the ſame is not tro' be extended, Zo. That Improbation takes 
only place whete the Purſuer hath a Decreet and cxpreſs Right, as his 
Title, which holds not here, becauſe 'the Earl of Swtherland hath no ex- 
preſs Right, bearing him to be anterior to the Earl of Errol , but both of 
them having Right to their! Digniries as ſeveral Earls, the Precedency is 
but a conſequential Right, nut contained in any Gift , but deduced by 
conſequence, that the Purſuers evidences are prior to the Defenders, It 
was anſwered, That Improbation hath been introduced in this Kingdom 
upon very exce}]:nt grounds, wherein ow1Law doth exceed the Law of any 
other Nation; and the motive and intent thereof was, that Pleas and De- 
bates might be brought to a ſecure and unalterable Iſſue 3 for whereas in 
Purſuits of Declarator of Right, the Defenders might alledge upon any re- 
levant Right, which either would be ordained to be produced before an- 
ſwer, it being hard to diſtinguiſh Relevancy and Probation founded upon 
Writ of ſpecial nature, wherein all the certification was only, that no re- 
ſpe& ſhould be had to any Writ not praduced , which did never extend 
further then to ſuch Writs as the Parties had in their hands 3 and though 
Defences were found relevant upon W1its not produced, and that either 
the Writs produce] i termino, were found not to prove, or not being pro- 
duced, the Term is circumduced ; in euher caſe, Decreets following there- 
upon are reduceable by other Writs or Documents, moviter venientia ad 
notitiam, or in a Declarator ; if the Defender were abſent he might with- 
out all difficulty Suſpend or Reduce upon Production of any Evident , fo 
that theſe rem. eds came not up to make an unalterable cloſe , for remeed 
whereof, Improbations were introduced, by which the Purſuer Libelling 
that all the Writs and Documents, by which the Defender could pretend 
right, were falſe and feignzied, and that..the Defender ought to produce 
the ſame, to the effe& the Purſuer might improve the ſame, with Certifica- 
tion that if he did not- produce them, his Contumacy ſhould not be profi- 
table to him, but the Writs ſhould be holden and repute as falſe and feign- 
zZied, which did enforce the Defender to produce, that he might ſhun 
the Certification; and fo all Writs being produced, whereupon he could 
found, without further delay, boththe Relevancy and Probation were joynt; 
ly concluded; and there are two Terms at leaſt granted to the _— 
ers 
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fers to ſearch and produce before the Certification, and oft-times conſi- 
derable delayes after certification were granted before Extra& , where. 
in the Defender might uſe Exhibitions and incident Diligences for recove- 
ry of the Writs he would make uſe of, fo that if the Defender were ei- 
ther abſent or preſent at the Terms aſſigned, and produced not, the ſaid 
Certification being granted, he could never make uſe of any Writ not pro« 
duced, upon pretence that it was new come to his knowledge : But there 
was a final end to that Debate for ever 3 then which there can be no+ 
thing more uſeful and + excellent for any Kingdom , 'which remeed 
having its reaſon general te make an abſolute end to Procefſes in all 
Subjets, it were of great diſadvantage, and moſt incongruous to 
the reaſon ofthe Law to refuſe it in any caſe, whether it were Lands, Ser- 
vitudes, rights of Bonds, or other perſonal Rights, Dignities, or Honours; 
neither is there any thing to ſhow that it was introduced for Infeftments on- 
ly. And though debates of Precedency be rare, there is no ground to ex- 
cept the ſame from the common rule , and reafon of the Law; and Prece. 
dency being a Right , reſulting upon the priority of the Dignity , Parties 
may jultly libel, that they have good right thereto , and conſequently to 
remove all impediment that may hinder them to enjoy the ſame , and fo to 
improve any Writs or Documents contrary thereto , if they were produ- 
ced, or to take Certification againſt them, if not produced; which 1s very 
congruous to the Civil Law, »bi pretextu inſirumentorum de novo repertoruns 
ſementie non ſunt retratande: Neither will the Certification hinder the 
Defender to uſe all Evidences for inſtructing the antiquity of his Dignity 
granted to him via fa#i, without Writ , or by Iarolments of Parliament, 
or other mens Evidents, whereby he 1sdeligned Ear], but only that be can- 
not thereafter make uſe of Patents, or Inteftments granted to himſelf, or his 
predeceſſors, 


The Lords refuſed to grant Certification, even againſt Patents, or In- 
ſeftwents granted to the Defender , or his Predecefſors; but allowed the 
Purſuer to inſilt in his Declarator : many of the Lords being of a contrary 
opinion, 


Young contra Thomſon, January 17, 1672; * 


Eorge Hill having acquired right to a Tenement of Land in ſouth Queenſ- 
G ferry , takes the ſame to himſelf, and Thomſon his Wite in Conjunt- 
fee, and their Heirs, and after his Deceaſe, to the Wifes appearand Heirs 
Thomſon is Infeft as heir to the Wife in the Tenement, as if ſhe had been 
Fiar, there being no heir of the Marriage, the Husbands Brother Son is In- 
feft as Heirto his Uncle in the ſame Tenement, who Diſponed the fame to 
Robert Hill, and granted him a Procutry of Refignation , whereupon Re- 
ſignation being made in the Superiours hands, the Superiour proprizs mani- 
bus gives Sealin , and there is one Inſtrument, both of the Reſignation 
and Seafin 2 - This right coming now in the perſon of Toxng , he purſues 
ReduQtion of Thomſors right, upon this ground, that thereby he was ſer- 
ved Heir to the Wife, who was Conjund-far, but was only Liferenter, and 
not Fiar, The Defender alledged, 19%. That the Purſuer had no ſufficis 
ent Title to reduce,not having ſhown a clear Progreſs from (Zeorge Hill, the 
Husband and Conjun&-fiar ; becauſe he ſhows no real Right, or Infeftment 
in the perſon of Robert Hill, one of his Authors, but only a Seafin wanting 
a Warrand, for there isno Precept of Seafin mentioned in the Seafin, ne1- 
ther was Seaſin given by the Diſponer prodriis manibus 3 but the Scaſin on- 
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deponing, he produces a Ticket of 100 Merks, and of ten Dollers in part of 
payment of a greater Sum 3 yet the Charger deponsthat the whole Sum was 
reſting, and that this Ticket was a part.of another Sum. 

The Lords reje&ed the quality, and found that the Deponer behoved to 
inſtru that there was another Debt reſting at the time. 


Earl of Sutherland contra Earl of Errol, January 16. 1672. 


THe Earl of Sutherlard inſiſting in his ReduQion, and Improbation, 
and Declarator, whereof mention is made the'24 of November 1691, 

and craving out his Certification, according to the Interlocutor therein, a- 
gainſt all Patents of Honour or Infeftments exprefling the dignity of the 
Earl of Errol or his Predecefiors. It was alledged, That the Dignity of 
an Earl not being neceſlarily conſtitute by Writ, neither by Patent, nor In- 
fefta;ent, but via fa&#i, by the Kings declaring the party Earl, and calling 
him to Parliament, or girdinng him with a Belt or Robe, it was tot the ſub- 
je& of an Improbation. 29, That Improbations were only introduced' to 
ſecure real Rights, and were never extended to Dignities, and being a re- 
meed proper to Scuatland, different from the common Law, and introduced 
by Cuſtom, the ſame is not to: be extended, 3o. That Improbation takes 
only place whete the Purſuer hath a Decreet and «cxpreſs Right, as his 
Title, which- holds not here, becauſe the Earl of Sztherland hath no ex- 
preſs Right, bearing him to be anterior to the Earl of Errol , but both of 
them having Right to their: Digniries as ſeveral Earls, the Precedency is 
bur a conſequential Right, nut contained in any Gift , but deduced by 
conſequence, that the Purſuers evidences are prior to the Defenders, It 
was anſwered, That Improbation hath been introduced in this Kingdom 
upon very exce}|-nt grounds, wherein ow1Law doth exceed the Law of any 
other Nation; and the motive and intent thereof was, that Pleas and De- 
bates might be brought to a ſecure and unalterable Iſſue 3 for whereas in 
Purſuits of Declarator of Right, the Defenders might alledge upon any re- 
levant Right, which either would be ordained to be produced before an- 
ſwer, it being hard to diſtinguiſh Relevancy and Probation founded upon 
Writ of ſpecial nature, wherein all the certification was only, that no re- 
ſpe& ſhould be had to any Writ not produced , which did never extend 
further then to ſuch Writs as the Parties had in their hands 3 and though 
Defences were found relevant upon W1its not produced, and that either 
the Writs produce i» termino, were found not to prove, or not being pro- 
duced, the Term is circumduced ; in eu her caſe, Decreets following there- 
upon are reducezble by other Writs or Documents, noviter wenientia ad 
notitiam, or in a Declarator ; if the Defender were abſent he might with» 
out all difficulty Suſpend or Reduce upon Prodution of any Evident , fo 
that theſe rem: eds came not up to make an unalterable cloſe , for remeed 
whereof, Improbations were introduced, by which the Purſuer Libelling 
that all the Writs and Documents, by which the Defender could pretend 
right, were falſe and feignzied, and that .the Defender ought to produce 
the ſame, to the effe& the Purſuer might improve the ſame, with Certifica- 
tion that if he did not. produce them, his Contumacy ſhould not be profi- 
table to him, but the Writs ſhould be holden and repute as falſe and feign- 
zied, which did enforce the Defender to produce, that he might ſhun 
the Certification; and ſo all Writs being produced, whereupon he could 
found, without further delay, boththe Relevancy and Probation were joynt; 
ly concluded; and there are two Terms at leaſt granted to the Defen- 
ders 
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ders to {earch and produce before the Certification, and oft-times confi- 
derable delayes after certification were granted before Extra& , where. 
in the Defender might uſe Exhibitions and incident Diligences for recove- 
ry of the Writs he would make uſe of, fo that if the Defender were ei- 
ther abſent or prefent at the Terms aſſigned, and produced not, the ſaid 
Certification being granted, he could never make uſe of any Writ not pro 
duced, upon pretence that it was new come to his knowledge : But there 
was a final end to that Debate for ever 3 then which there can be nos 
thing more uſeful and + excellent for any Kingdom , 'which remeed 
having its reaſon general te make an abſolute end to Proceſſes in all 
Subjects, it were of great diſadvantage, and moſt incongruous to 
the reaſon ofthe Law to refuſe it in any caſe, whether it were Lands, Ser- 
vitudes, rights of Bonds, or other perſonal Rights, Dignities, or Honours; 
neither is there any thing to ſhow that it was introduced for Infeftments on- 
ly. And though debates of Precedency be rare, there is no ground to ex- 
cept the ſame from the common rule , and reaſon of the Law; and Prece. 
dency being a Right , reſulting upon the priority ofthe Dignity , Parties 
may juſtly libel, that they have good right thereto , and conſequently to 
remove all impediment that may hinder them to enjoy the ſame , and fo to 
improve any Writs or Documents contrary thereto , if they were produ- 
ced, or to take Certification againſt them, if not produced; which is very 
congruous to the Civil Law, «bi pretextu inſirumentorum de novo repertorunms 
ſemtentie non ſunt retradfande: Neither will the Certification hinder the 
Defender to uſe all Evidences for inſtructing the antiquity of his Dignity 
granted to him via fa#i, without Writ , or by Larolments of Parliament, 
or other mens Evidents, whereby he 15deſigned Ear], but only that be can- 
not thereafter make uſe of Patents, or Inteftments granted to himſelf, or his 
predeceſſors, 


The Lords refuſed to grant Certification, even againſt Patents, 'or Tn- 
ſeftwents granted to the Defender , or his Predecefſors; but allowed the 
Purſuer to inlilt in his Declarator : many of the Lords being of a contrary 
opinion. 


Young contra Thomſon, January 17, 1672; * 


Eorge Hill having acquired right to a Tenement of Land in ſouth Queenſ- 
G ferry , takes the ſame to himſelf, and Thomſon his Wite in Conjun&- 
fee, and their Heirs, and after his Deceaſe, to the Wifes appearand Heirs 
Thomſon is Infeft as heir to the Wife in the Tenement, as it ſhe had been 
Fiar, there being no heir of the Marriage, the Husbands Brother Son is In- 
feft as Heir to his Uncle in the ſame Tenement, who Diſponed the fame to 
Robert Hill, and granted hima Procutry of Refignation , whereupon Re- 
ſignation being made in the Superiours hands, the Superiour proprizs mani- 
bus gives Sealtn , and there is one Inſtrument, both of the Reſignation 
and Seafin 2 - This right coming now in the perſon of Toxng, he purſues 
ReduGton of Thomſon right, upon this ground, that thereby he was ſer- 
ved Heir to the Wife, who was Conjund-far, but was only Liferenter, and 
not Fiar, The Defender alledged, 1%, That the Purſuer had no ſuffici- 
ent Title to reduce,not having ſhown a clear Progreſs from (eorge Hill, the 
Husband and Conjundt-fiar ; becauſe he ſhows no real Right, or Infeftment 
in the perſon of Robers Hill, one of bis Authors, but only a Seafin wanting 
a Watrand, for there isno Precept of Seafin mentioned in the Seafin, ne1- 
ther was Scaſin given by the Diſponer prodriis manibus 3 but the Seaſin on- 
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ly relates to a Procutry of Relignation , icontaining no Warrand for a Sea- 
fiaz and albeit the Seafin produced , bear reſignation tobe made and accept- 
ed in the Superiours hands , and that the Superiour thereupon did immedi- 
atly grant Seafin; yet that 1s not legittimus modus , becaule the Superiour 
ſhould either have granted Charter or Preceptz and a Seafin by'a Superi- 
our propriis manibus , was never accuſtomed or approven: And though 
Seaſins propriis manibus , by Diſponers are valid, and the aſſertion of the 
Nattar is truſted therein, becauſe the Diſpoſition being the Warrand thereof, is 
ſubſcribed by the Niſponerz.' yet the aſſertion of a Nottar cannot be truſt- 
ed in relation to the Superiours giving Seafin propriis manibus, becauſe 
there is no Writ fubſcribed by the Superiour, lt was anſwered, That there 
15no party here competing, deriving a more ſolemn right from the ſame 
Superiour - And though Sealins by Superiors propriis manibus ,” are not 
ordinary z yet they were never found void : and the Procutry of Refig. 
nation being aWarrand to reſign in the Superiours hands,for new Infeftment, 
It is a ſufficient Adminicle to aftrudt the Seafin, 


The Lords ſuftained the Seafin, as being both an Inſtrument of Refig- 
nation, and a Seafin giveri by the Superiour propriis manibus, at the ſame 
time the Reſignation was made, 


The Defender further alledged abſolvitor, becauſe hederived right from 
Sharp, to whom Thomſon, who is alledged to be only Liferenter, Diſponed 
the Fee of this Tenement in Anno 1620. Which Sharp and his Succeffors 
have been in peaceable pofleflion ever fince , and ſo the Right 1s ſecured by 
Preſcription, The Purfaer anſwered, 19, That any Right made by the 
Liferenter to Sharp , and poſlefhion conform, could not irifer preſcription; 
becauſe Gharp having Married the Liferenter,it was ane common poſleffion to 
both , and fo long as the Liferenter lived, the Fiar was not obliged to 
take notice of any collufive Infefttment betwixt Husband and Wife, being 
without any Title; It was anſwered, That the Infeftment being publick, 
not holden of the Wife her ſelf, but of her Superiour, and regiſtrat in the 
Regiſter of Seafins ; the Far did, or was obliged to know the fame : Nei- 
ther needs the Defender alledge any Title in a preſcription of fourty years, 
further then his own Infeftment 5 which, though his Author had no pretence 
of Right , is ſufficient by the AR of Parliament'1617, It was anſwered, 
That whether the Heretor were obliged ro know ornot, Preſcriptioncould 
nat run againſt him, during the life of the Liferenter , for the Fiar could 
not efi-Qually purſue for attaining Poſſeſtion, ſo long as the Liferenter 
lived, as was found in the caſe of the Earl of Lavderdail againſt the Viſ- 
count of Oxexfoord. 


The Lords found: the Preſcription run only from the Death of the 
Liferenter, after which the Fiar was only valens agere. | 


Town of Syirling contra Town of Falkirk, codem die. 


Town of Stirling having charged the Inhabitants of Falkirk to for- 

\ © bear the Trade of Free-men, they having found Caurion, the Letters 
were fufpended : Now the Town purfues an Action of Contravention of 
the Cancion, by Importing and Exporting Staple-Goods. The Defenders 
alledyed no Proceſs, becauſe there was only Citation on fix days, where- 
as Contraventions and Declarators ought to be on twenty one days. 
29, The Burgh ought to produce their Charter to inſtruct them to be a 
free Burgh, %o. The Earl of Calendar who is Lord of the Regality , and 
whoſe right may be prejudged , onght to have been called. e Purſuer 
| to 
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to the firſt opponed tae Summon containing a priviledge by. the Lords. 
To the ſecond, Their notoriety of being a Burgh-royal.. To the third, The 
Defenders At of Caution, whereupon Proceſs was founded, and the Defen- 
ders might have intimat totheir Superiour, it they pleaſed. 


The Lords repelled rhe Detences, 


/ "The Maſter of Saltoun contra Lord Sltoun and Arthur F orbes, 
January 18. 1672. 


He Maſter of Saltourn , as Aſſigney to a Debt, due by the deceaſt 

Lord Saitoun, purſues this Lord Saltonn asHeir of Line to him, or 
as charged to enter Heir, and he pride. renunced,he infiſts for Adjudicati- 
on. Compearance is made for Arthur Forbes, as having Diſpoſition from 
the deceaſt Lord Salton of his Eftate, who alledged that this Adjudicati- 
on was by colluſion betwixt the Father and the Son, to burden the E- 
ſtate Diſponed to him, and therefore had intereſt to Defend ; and alledg+ 
ed thar all Parties having intereſt , were not called, 2iz. The reſt of the 
Heirs-Portioners of the deceaſt Lord Saltoun3 for this Lord Saltonn being 
Heir of Line by a Woman, the-reſt of her fiſtersand their Repreſentatives 
are alſo Heirs-portioners , and muſt be called; who if they were called, 
they or ſome of them may have Writs, whereupon Defences may be pro- 
poned, The Purſuer an{wered , That he might well adjudge againſt the 
one Heir-portioner fro rata, according to their proportion of the Debt,and 
of the Eſtate : and though the reſt were compearing, they could not 
binder him, for he might diſcharge ſome of them , and gen the reſt ; 
and the pretence that the other Heirs-portioners might proport and inſtrut 
Defences, has no more ſtrength, then if one of more Co-principals, or 
Cautioners being purſued , ſhould alledge the ſame, which has been often 
repelled. It was replyed 5 That Proceſs cannot be ſuſtained upon any 
Debt of the Defunfs , unleſs theſe repreſenting him be called 3 ita eff, 
the whole Heirs-portiohers do repreſent him joyntly in heretage , as well 
as Executors in Moveables, againſt whom there is no Proceſs till all be cal. 
led: And though formerly this Defence was repelled, as to one Heir- 
portioner, who though not called, compeared , concurred and renun- 
ced to be Heir. The Defcnce is now proponed for the other Heirs- 
portioners, . | | 


The Lords ſuſtained the Defence, and would not allow to continue the 
Summons againſt the other Heirs-portioners 3 but found that all of them be- 
hoved to have two Citations, which could not be upon thir Summons, 


Lord Lovat and Kintail contra Lord M*donald, January 19. 1672. 


'TE Lord Lovats Grand-father having Diſponed certain Lands in Wod- 
ſet to the Lord Mcdonald: predeceſſor , and he having ufed an Or- 
der before Whitſunday laſt 5 is now purſuing a Declarator of Redemption. 
The Defender alledged Abſolvitor, becauſe the Order of Redemption was 
not orderly made, in fo far as the Lord Lovat did neither by the Requiſiti- 
on or Conflignation , inſtru that he was Heir to his Good-fire, to whom 
the Reverſion was granted, cither immediatly or mediatly , as being ſerv- 
ed Heir to his Father, who was ferved Heir to his Goodfirez for it isnot 
at all inſtructed, that his Father was Heir ſerved to his Goodfire: Andal- 
beit Lovat hath fince the Order, and fince the Term of Whitſanday, ſerv. 
ed Heir to his Goodfire , yet that cannot ſupply the. Order , becauſe the 
Defender was not obliged to receive ar Money, or quite his Polleſſon to. 

& any 
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any party, unleſs there had been a formal Tule in his perſon at that time, 
It was anſwered, That the Defender had no further Intereſt but his Mo. 
ney, and was no-turther to enquire into the Purſuers Progreſs, who was 
commonly known to ſucceed to his Good-fire in all his Eſtate, elpecially 
ſeing that before Declarator he was ſerved 3 and it is very ordinary to ſu. 
ſtain K emoving, at the inſtance of one Heir, though not Infeſt the time 
of the Warning, if Inteft thereafter, before intenting of the removing, 1: 
was Replyed, ; Thar there is no conſequence trom removing,which is meer, 
ly Poſlefiory , and where the Heir apparent continues his predecellors pol: 
ſeſſion , and isordinarly acknowledged by the Tennent, to this Declarator, 
which isa petitory Judgement z and even in Removings , though the Heir 
be not Infeft the time of the Warning, if the Tenvent thereafter come to 
know that he is Infeft before the Term, and ſo may provide himſelf, in that 
caſe, the removing might be ſuſtained; but it the Heir be not acknowledg. 
ed by Mails and Duties, or Infeft before the Term, the party warned is not 
obliged to quite his poſſeſſion and Infeftment after the Term, though before 
the removing, and ſo will not be a good Title to remove. 


” The Lords ſuſtained the Defence, and aſloilzied from the Declarator. 


Earl of 2«eensberry contra Mcganchan, eodem die. 


He Earl of Qxcensberry purſuing Reduttion and Improbation apainlt 
his Vaſlals, craves certification 3 Mcganchan one of the Vaſſals a}- 
ledges no certification, becauſe he has produced ſufficiently to exclude the 
Purſuer, having produced a progreſs of fourty years. The Purſuer anſwers 
ed non relevas, ſeing his Titles produced are anterior to the fourty years 
ſo that the Defence thereupon will not be ſufficient , unleſs poſſeſ- 
fion thereby , and Preſcription be alledged , - which muſt abide probati- 
on,and is not competent in the producion,but only in the diſcuſſing of the 
Reaſons. | 
The Lords repelled the Defence hoc loco, and reſerved the fame till the 


diſcuſſing of the Reaſons, 


John Denchar contra Thomas Brown, eodem die. 


\ A 7 IViam Cato having bought a Web of Plaiding from John Denchar, 

. for fourty ſeven pounds Scots,for which Thomas Brown became Cau- 
tioner, whereupon Dexchar obtained Decreet before the Baillies of Edzr. 
burgh againſt Brow! , wherein the promiſe as Cautioner was proven by 
Witneſſes. Brown ſuſpends, and raiſes ReduQtion on this Reaſon , That 
the Decreet was unjuſt, proceeding upon an unwarrantable probation, ad- 
mitting Witneſſes to prove a promiſe , or the emiſſion of words. where 
there is no bargain betwixt the parties, which is only probable by Writ, or 
Oath of Party, It was anſwered, That a promiſe for what ever caule is 
valid and obligatorz and there is no difference of naked Pattions, which 
were inefficacious by the Roman Law, -but are approven by the Cannon 
Law , and common Cuſtom of Nations : And as for the manner of pro- 
bation thereof, the Law of Nature and Nations admits Witnefles to be 
ſufficient 3 and though our Cuſtom hath very conveniently reſtricted pro= 
bation by Witnefles, to matters of ſmall moment , not exceeding an hun- 
dreth pounds, where Write may and uſes to be adhibit in param negli- 
gentivms, whoit they do not Write,muſt reſt ſolely upon their parties Oath; 
yet there is-no reſtriction in matters of an hundred pounds value , or un- 


..der ; and therefore Legacies of ani hundred pounds are probable by Oath 
and 
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and if probation were further reſtricted, it would ſtop the courſe of Traf- 
ficque amongſt the meaner people, who by a Trade in publick Market, 
neither uſe, nor can make Writin ſuch cafes. It was Replyed, That our 
Law and Cuſtom hath not only limited the probation by Witneſſes , up- 
on the account of the importance of the matter3 but alſo upon the man- 
ner of ingaging, which it it be only by emiſtion of words, theſe being ſo 
eaſily miſtaken by the hearers, the 1lame 1s not probable by Witneſles, 
as in the matters of Warrand or Command, which is not probable by 
Witneſſes , ſo in verbal Promiſes; in which rule there are very few ex. 
ceptions, As firſt, Legacies not exceeding an hundred pounds, made by 


' Defun&ts on their Death-bed , are probable by Witneſſes, ex favore wlti- 


me voluntatis, Next bargains in the way of Traffticque, wherein there is 
a mutual onerous cauſe i» favorem commerciz, are probable by Witneſles 3 
but a promiſe without any cauſe onerous, or Commerce, whereby a par- 
ty doth either gratuitouſly promiſe for himſelf, or becomes ſurety for ano- 
ther; ſuch promiſes , though within an hundred pounds , are not pro- 
bable by Witneſſes, which is very neceſſary for the ſecurity of the peo- 
ple , and doth not ſtop Trade, wherein Cautioners are not ordinar, and 
if parties truſt to them , they muſt conſider their honeſty as well as their 
ability, and ſo muſt refer their promiſe to their Oath. 


» The Lords having demurred upon this caſe,and havihg ſearched all the 
Deciſions that have \ frnn thereanept, they found ſuch gratuitous Promiſes, 
not being in the wy of bargain, or Commerce, or even in that caſe, 
if the party bargained not for himſelf, but became Cautioner for another, 


were not probable by Witneſſes, and therefore reduced the Decreet, 


Beaton cohtra Scot of Letherm, eodem die. 


N a double poynding , raiſed by the Tennent of Etherny , betwixt Mr. 

William Beaton, Donator to the Liferent.eſcheat of Rig of Etherny, and 
an Inteftment of Annualrent, holden of Etherny, and cled with Poſſeſſion 
before the Rebellion, granted to Scot of Lethewm, It was alledged for the 
Donator , that by the Liferent-eſcheat of Etherny, the Fee of his Lands 
returning to his Superjour, he or his Donator behoved to enjoy the ſame 
free of any burden induced by the Vaſlal, unleſs conſented to by the Su- 
periour, or approven by Law. It was anſwered , Thar albeitit betrue, 
that where Fees return to the Superiour ex #atura fendi, either by Ward, 
Non-entry, or Recognition, they return as little burthened as when they 
were granted, but it is not ſo in the caſe of Liferent-eſcheat , which does 
not ariſe from the nature of the Feudal Contra&, but from Statute or Cu« 
ſtom , upon diſobedience to Law , or Civil Rebellion » Which is not a 
Feudal Delinquence 3 - and therefore the Superiour has only the Benefit of 
the Vaſlals Literent, asit isthe time of the Denunciation; and any right 
conſtitute before , whether Infeftment or Tack , is not excluded : and 
though ſubaltern Infeftments ; being baſe, it they benot cled with Poſſeſ- 
ſion, before Denunciation , exclude not the Superiour, becauſe Poſleſ- 
fion is requiſit to accompliſh their Right z yet ſuch as are perfefted by In- 
feftment before the Rebellion are not prejudged thereby. 


The Lords faſlained the baſe Infeftment,” and found the Rebellion of 
the Superiour not to exclude baſe Infeftments, or Tacks granted by him, 


. 


and compleat by Poſſeſſion, before the Rebellion, 
G4 _ 
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Bel} con. Fleming and Williamſon, January 20.1672. 


Ohn Bell having arreſted all Goods and Sums belonging to Smith hig 
I Debitor , inthe hands of Williamſon and Fleming in Aberdeen, and pur« 
ſuing for making forth-coming 3 1 hey Depone, hat the time of the ar. 
reſtment they had only in their hands iome pieces of Engliſh Cloath, a 
part whereof was Impignorat to Williamſon for payment of a Sum conform 
to a Ticket produced, and that Smith being Debitor to them in ſeveral 
other Sums, Williamſon aſfigned his Sums to Fleming, who purſued Smith 
before the Magiſtrats of Aberdene, and having obtained Decreet, did 
Poynd the-Cloath, both in Williem{ons hand,and in Flemipgs own hand, for 
the ſame Debts. Atthe adviſing of the Cauſe, it was alledged for Bel, 
that theſe Decreets being Poſterior to the Arreſtment , and obtained by 
Collufion, to prevent the Purſuers more timely Diligence by Arreſtment, 
no reſpe& ought to be had thereto, ſeing the perſons in whoſe hands the Ar. 
reſtment was made did neither intimate to the Arreſter, that a Purſuit wag 
moved upon the faids Debates, whereby Bel might have raiſed double 
Poynding nor did they raiſe double Poynding themſelves, which if they 
had done, he would have been preferred , and excluded any poſterior 
Diligence: For albeit Poynding may be uſed after Arreſtment,yet where 
there is Colluſion by the perſon in whoſe hand the Arreſtment is made, to 
prefer one Creditor to a more timeous Diligenct of another, that Colluſi- 
on can neither hurt that prior Creditor; nor prefer the poſterior, as if af- 
ter Arreſtment laid on by the Lords Precepr, and purſuit before them, ano- 
ther Creditor ſhould Arreſt by the Precept of a Sheriff, or Baillie of a 
Burgh, and obtain Decreet before them, before Decreet could be obtain- 
ed. before the Lords by the moſt exa&t Diligence, if upon the ſaid Decreet 
of the inferiour Court, the Goods Arreſted were Poynded, the Party in 
whoſe hands Arreſtment was made, would not be thereby liberate,, un- 
lefs he had raiſed double Poynding, debito tempore, which might have pre- 
vented the Poynding; much more in this caſe where the Defenders aſſign 
their Sums, that the Purſuers Arreſtment may be anticipat by Poynding of 
the Goods in their own hand, Ik was anſwered, That the Defenders had 
done no wrong, to endeavour their own preference , the Afﬀigney hav. 
-ing purſued no Procefs againſt them, but againſt Swith the common De« 
bitor for payment, and thereupon had Poynded. 


The Lords found that the forefaid Poynding proceeded by colluſion in 
favours of the. Parties themſelves, in whoſe hands the Arreſtment was 
made upon Holograph Tickets granted by the common Debitor , which 
- prove not their Dates to be prior to the Arreſtment; and therefore not. 
withſtanding thereof, ordained them to make forth-commg, except in fo 
far as concerned that piece of Cloath that was Hypothecat, prior to the 
Arreſtment,: and allowed the Sum upon which the Impignoration was 


made» 


Trotter contra Mr. Fames Robertſon, eodem die, 
Obert ſon of Newhbigging having Diſponed his Eſtate to Mrs James Ro- 
R bert|on his Son, who gave a Back-bond for a ſmall' Annuity , which 
eing Afligned to Fohr: Trotter, he purſues for payment. The Defender 
alledged Compenſation,and for proving thereof produced” a Ticket grant- 
ed by a Creditor of his Fathers, bearing the Creditor to have received 


the Annualrent of that Sum from the Son in name of the Father, and Diſ- 
charging 
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charging the Father, and therewith producing the Bond due to that Cres 
ditor. The Purſuer alledged that the Compenſation was not proven, be- 
cauſe the Ticket, bearing the Money received by the Son in name of the 
Father, did preſume that the Money was the Fathers, and not 
the Sons, nothing being more ordinary then to ſend Money with any 
Friend, and the Receiver doth ordinarly expreſs the Deliverer to prevent 
the making twice uſe of the ſame payment z and if that ſhould importthat 
it were the Deliverers own Money,it would be of a very dangerous con- 
ſequence, and might make recourſe againſt the ſender of that Money, to 
pay the ſame to the deliverer 3 but the preſumption is much ſtronger, 
when the deliverer is a Son, who if he had meant,that the payment ſhould 
be allowed to him in fatisfation of the Annuity , might eaſily have ex- 
preſt the ſame in the Diſcharge, &+ in dubiis imterpretatio eſt facienda con- 
tra proferentem, It was anſwered, That the Son having the Diſcharge in 
his own hand, and being Debitor to the Father, it muſt be preſumed the 
Sons Mofiey, otherwayes the Father would have called for the Diſcharge; 


The Lords found that ſuch Diſcharges did preſume the Money to be the 
Debitors, and not the Deliverers, unlels by other circumſtances or evi- 
dences the preſumption were preponderatz but the Son being at the Bar; 
they did reſolve before anſwer to take his Oathyfor clearing by whoſe Mo- 
ney this payment was made, and he having Deponed that he had intros 
miſfion with other Rents of his Fathers beſides this Annuity j though he 
did declare,it was exhauſted otherwayes: Yet the Lords found the preſfump- 
tion for the payment by the Fathers means was not taken off, atid that 
therefore the Diſcharge-produced did not prove the compenſation, 


Wallace contra Crawford of Camber, eoderks die; 


Ugh Wallace having furniſhed certain Cloaths and Furniture to Um- 
quhile Mr. William Crawfoord, Cambers eldeſt Son, purſues Camber 


for payment, as he who was ovliged to aliment and intertain his Son, and 


fo the Furniture was to his advantage and behove, The Defender al- 
edged, that albeit a Father be obliged to intertain hus Son in his Family, 
that will be no warrand for any Merchand to furniſh the Son without the 
Fathers conſent, eſpecially ſeing the Father offers to declare upon Oath, 
that he gave Money to the Sonto furniſh himſelf, according to the qua- 
lity and condition of his Eſtate, 


The Lords found the Defence relevant; to be inſtructed by the Fathers 
own Oath, 


Laird of Luſi and Glendunning contra Farl of Nithſaale, January 34. 1672. 


0-2 Laird of L»fs and Glendunning purſue the Earl of Nithſdale as 
Heir to Robert Earl of Nithſdale, to pay a Debt of his, who al- 
ledged no Proceſs, becauſe all Parties having intereſt are not called; viz. 
Hugh Wallace Son to the deceaſt Laird of Craigie, who is Heir of Line to 
the deceaſt Earl of Nith/dale, and the Defender is only Heir-Male and 
the Heir being Heir abſolute, and lyable in the firſt place; who may have 
Writs and Defences exchufive of the purſuit, he muſt be called. It was an- 
ſwered,there was no neceſſity tocall the Heir of Line, unleſs theDefender can 
eondeſcend upon any Eſtate competent to him; that might be firlt affefted, 
which is the ordinar Reply, and ordinarly ſuſtained. It was Replyed, That 
this Reply is ordinar where the Heir of Line and others are both called, a- 
yer _— 4” 


* 
. 
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oainſt the Exception of the order of Diſcuſſing 3 but ſuch Procelles were 
never ſuſtained without calling the Heir of Line. 


The Lords found no Proceſs till the Heir of Line were called, and that 
he could not be called by a new Diligence upon this Summonds. 


Hacket contra Watt, eodeme die. 


H4X being Infeft in Life-rent in a Tenement, which 1s mentioned in 
the Infeftment to be burnt, having purſued Hugh Watt , who Ap- 
pryied the Tenement from her Husband, and after expiring of the Legal, 
had Built and Repaired the burntTenement,ſhe obtained Decreet for Mails 
and Duties 3 Hugh Watt Suſpends, and raiſed ReduQion on this Reaſon, 
that the Baillies of Leith had committed iniquity, in ſuſtaining this ir- 
relevant Reply, that it being alledged that inedificatum ſolo cedit z fo that 
the Building did accreſce to her during her life, eſpecially ſeing the Build- 
ing was mals fide, the ſaid Hugh Watt knowing, or being obliged to know 
her Life-rent-Infeftment, being in a publick Regiſter z And it is the ex- 
preſs Sentence of the Civil Law, that qi cienter edificat in ſolo alieno doe 
mare pre(umitur, which ought not to have been ſuſtained. 19. Becauſe Watt 
being a. Creditor-Appryſer, was not obliged to know the Rights granted 
by his Author, or to ſearch the Regiſters for them. 29. He being Pro- 
prictar by an expired Appryling, hemight have compelled her to ſuffer | 
him to repair the Building , and ſhe would have demanded no more than 
What ſhe could have made of it before the Reparation, or if ſhe will have 
the poſſeſſion, ſhe ought to pay the Annualrent of the Sums neceſiarly and 
profitably wared out for the Reparation i» quantum lucrata eif , which is 
a Principle of the Law of Nations 3 and the Crvil Law in this caſe is of no 
ſuch force with us; for the preſumption of Donation 1s eaſily taken off 
with the Proprietars own Intereſt , and even by that Law the neceſſary 
and profitable Expences of the Builder and Repairer are due. 


The Lords found that the Life-renter might either have what the burnt 
Tenement was worth,or inuſeto be Set at,before the Reparation, from Wart, 
or otherwayesthe Polleſſion, ſhe paying or allowing out of the Duties the 
Annualrent of what was neceſſarily and profitably wared upon the Repa, 
ration, at her option. 


Boylſtoun contra Robertſon and Fleming, eodem die, 


Ba Merchant in London having employed one Makelwood in Hallifax, 
to buy Linen Cloath to him , and given her Money for that ef- 
fet ; ſhe employed _ Palmer, who accordingly went to Glaſgow, 
and bought” a Pack of Linen Cloath, and left it in the hands of Nicol Ro- 
bertſon, which being arreſted there, at the inſtance of ſome Merchants in 
rages tor 2 Debt of Makelwoods, they obtained a Decreet for making 
the ſamine forth-coming, whereof ' Bozifioun having raiſed Suſpenſion and 
Redudtion, alledged that this Linen Cloath could not be made forth-com- 
ing for Makelmoods Debt, becauſe it was bought for the uſe of umquhile 
Boylftouz: her Husband, and: with. bis Money, ſo'that it could not belong 
to ghvood, who was but a Servant,” or a perſon intruſted for the be- 
.hove of anathar. + 2 3 3 [oo tio: | 
In this;Proceſs the Loxds ordained: the Oaths of the Parties who fold 
the LinenCoath at Gle/gow, and Witnefles:to the Bargain, and Robertſor: 
in whole, hands it was/lEft,--and alſo the Qaths of the ſaid Makelwood and 
;Palaer to be taken, in whoſe name and for whoſe uſe the Linen Cloath 
Was 
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was bought and delivered, of which-there were two Witneſtes taken at 
Glajgow,who deponed that Palmer bought the Cloath,and that in the Bonds 
given tor the price thereof, he deſigned bim(elf Servant to Makelwood, and 
that he bought and received the Cloath in the name and for the uſe ot 
Makelwood. Makelweod deponed that ſhe was employed by Boylſtoun to 
buy the Cloath, and ſent his Money for that «ffe& with Palmer, who de- 
poned that he bought the Cloath for the uſe ot Bozlſionn. 


The Lords found that by the Teſtimonies of the Witneſſes, it being 
roven that the Cloath was bought and received by Palmer, Servitor. to 
Makelwood, in her name and for her uſe, that the property of the Cloath 
was thereby ſtated in the perſon of Makelwood, and not in the perſon of 
Boylſton, albeit (he had a Mandat or Truſt from him, which is but a per- 
ſonal Obligmentz but Property or Dominion is only conſtitute or tranimit- 
ted by Pollcflion, and Boy!ſtoun had got no poſſeſſion of the Linen-Cloath, 
cither by himſelf or by any in bis natne to his uſe, 


Lorran againſt Hume, eodem die. 


' A Lexander Lorran having a Gift from the Biſhop of Edinburgh to bePro- 
A curator Fiſcal of the Commillariot of Lawder, purſues Mr. Henry Hum 
to admit kim to the place, and pay the bygone Profits fince the Intimati- 
on of his Gift, The Defender alledged Abſolvitor,becauſe his Gift from 
the King to be Commiſſar, expreſſes a power to nominate a Pro-curator 
Filcal, and by the relervation 1n the AG reſtoring Biſhops, Gifts granted 
by the King betore, are reſerved, It was anſwered, That the Fiſcal hav- 
ing no Gift to himſclf from the King 1mmediatly, the power in the Com- 
miſiars Gift was but ex ſtzlo, and by inadvertance, and could not exclude 
the Fifcal nominate by the Biſhop, eſpecially ſeing the Fiſcal is a Cheque 
upon the Commilſſar, and lifts the Biſhops dues, and fo cannot be conſti- 
tute by the Commiſſar himlelf, 29, That the Act bears an exception of 
the preſent, and of the Fiſcals that then were. 


The Lords found that the Fiſcal nominate by the Commiſſar by vertue 
of his Gift, if he were authorized and admitted by the Commiſlar, before 
the intimation of the Bifhops nomination, that the ſame was ſufficient, 


Sir James Ramſey contra Maxwell, Jawnary 25. 1672. 


Ir James Ramſey baving charged Maxwell of Cornſalloch upan a Bond 
granted by him, he Suſpends and raiſes Redudtion. 10, Upon Mi- 
nority and Leſion, and that he had revocked intra annos utiles, though 
he had not raiſed Reduction, 24. That he had Curators, and they not 
conſenting and produced an AQ of Curatory, wherein five or fix perſons 
were nominate by him to be Curators conjunaly and ſeverally ad lites, 


and conjunCtly ad zegotia, or at leaſt three of them to be a 2zorum, and 
that two accepted, which was ſufficient to authorize hit, 


The Lords repelled the firſt Defence, there being no Redu&ion raiſed 
intra annos miles, and repelled the ſecond reaſon, inreſpeR of the tenor of 


the AQ of Curatory ; and found that thereby there could be no Curators, 
unleſs three had accepted. | 


Harper contra Armout, eodem die; 


Ix a Competition betwixt Harper and Armoyr for Mails and Duties. 
G 4 The 
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The Lords found, that civil Poſſeſſion by obtaining two Decreets for 
ſeven years Rent,' was not ſufficient to' give the bencfite of a poſlefſory 
Judgment, which could only be efteual by the continuance of the Pol. 
ſc{hon ſeven years, either by labouring or lifting the Duties, during that 
time, 


Mr, Alexander Birnie contra coder die, 


F\ Aſter Alexander Birnie having obtained Decreet againſt 

in foro, he obtained Suſpention by one of the Lords, 
which when it came to be diſcuſſed, the Charger alledged that the Suſpcn- 
ſion was null, being paſt contrary to the Ac of Regulation, which ap- 
points Decreets 72 foro not to be ſuſpended, but i preJertia, or by three 
Lords in the Vacance: .It was anſwered, That this Suſpenſion being pal- 
ſed, it behoved to ſtand till it were diſcuſsd, 29. That the Lords upon 
ſupplication, remitted the Bill to one of their number to hear the Partics, 
and to do as he found juſt, or to report, which gave him the ſame power 
as of the whole Lords;. and: though the Bill cannot now be found, yet he 
who both paſt the Bill, and the Clerk will depone thereupon, It was 
replyed, That this Warrand couJd not authorize one Lord in the vacand 
time to paſs the Bill, when the Charger was neither obliged to atrend, 
nor could get the Lords anſwer upon a Mand. 


The Lords without conſidering the Reaſons of Suſpenſion, found the 
Letters orderly proceeded, as being unwarrantably paſt, 


Sir James Cockburn contra the Laird of Craigivar, Feb. 1. 1672. 


cr James Cockburn as Aſſigney by Baillie Mercer, having charged the 
i Laird of Craigivar to make payment of a Sum due by Bond, he Suf- 
ds on this reaſon, that he rj cent the Sum charged for, with a 
Sum due by Baillie Mercer the Cedent to Sir George Gordon of Haddo, and 
by Sir George Aſſigned to Craigivar, and the Afſignation intimate to Bail. 
lie Mercer before the Intimation of Cockburns Aflignation, It was anſwe- 
red, That the reaſon of compenſation ought to be repelled , becauſe al- 
beit there be produced an Afſignation in the name of Craigivar , and In- 
timation thereon before Cockburns Intimation, yet this Aſſhignation was not 
delivered to Craigivar before Cockbures Intimation , neither was the Inti. 
mation made by Craigivars Warrand, nor did Craigivar accept the fame; 
but. all-that was done was a contrivance betwixt Sir George - Gor « 
dor and ' Mr. David Thores, who only got delivery of the Aſtignation, 
and.made the Intimation without warrand , and without knowledge of 
Craigivar, to whom no Right of Rguation could be acquired in that 
way,but was dependent till he accepted the ſame, eſpecially feing that both 
Craigivars. Aſhgnation and Intimation were poſterior to the Aſſignation 
made to. Cockburn. © It was anſwered for Craigivar, 19. That albeit Mr. 
David Thores had without his knowledge or warrand taken Right and Af- 
ſigoation to Haddo's Bond, and jntimate the fame, yet this being taken by 
him as zegotioram geſtor, Right is thereby acquired to Craigivar for whom 
he ated; and the delivery to Mr. David'Thores as negotiorum geſtor, is as 
ſafficient, as if it had been delivered to Craigivar immediatly, 29. Craigi- 
war may juſtly deny,that-the delivery was made to Mt. David T bores with- 
out warrand, for he had ſpecial warrand. from Craigivar to tranſact with 
Haddo for the ſame Debt, before Cockburns Aflignationz and accordingly 
be did tranſa, and received the' Aſhgnation, and made latimation ; and 
| It 
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it is an undoubted ground in our Law,that ignorantibus jura acquirantur,nei- 
ther is there any dependance. upon the acceptance, but ipſo fao, that the 
Right is complear, and delivered for a parties uſe, eitacr to a Mandator, 
or to a Negotiator, Right is acquired to that party inſtamer, albeit ex poit 
fatto he may reje&t the ſame. It was Replyed, 1 hat this was but a fraudu- 
Jent contrivance to prefer one Creditor to another, whereby he anticipats 
the other Creditor whoſe Aſlignation was priorz and Craigivar had no in- 
tereſt, ſeing he behoved to pay the Sum, either to Cockburn,or Haddo, It 
was Duplyed, That ſuppoſe a Creditor ſhould ſo endeavour his own pre- 
ference by preventing the intimation of another Creditors Alſignation, 
yet this were not dolus malxs,but allowable,as in the caſe of Creditors uſin 
all diligence to preter themſelves; and it Hadao had gotten a ſecond Afſig- 
nation,: though he bad known of the firſt, yet knowing it was not per- 
fected by intimation, he might by diligence prevent it, and firſt intimate, 
and fo be preferred ; fo in this cate he might grant Afſignation to Craigivar, 
and deliver and intimate the ſame to a third party to his behove ; and 
though thereby he put himſelf upon Craigivars mercy, and truſt, whether 
he would pay him or not; yet as to Crazgivar, the Right was unqueſtion- 
ably acquired, 

The Lords found this anſwer made to the reaſon of compenſation rele- 
vant to be proven by Craigivar and Mr, David Thores their Oaths,viz.that 
Craigivar gave no warrand to Mr, David Thores to tranſat with Haddo 
for acquiring this Aſſignation before Cockbwrns Right; or if he did, that 
Mr. David Thores did not get delivery of Haddo his Aſſignation before 
Cockburns 1ntimation. 


Captain Guthry contra Laird of Mckerſiorn and his Brother, Feb, 2, 1672 


FMAptain Guthry having married the Lady Mckerſtonn,* purſues the Laird 
C of Mckerſtoun tor his Aliment,during the time that his Mother inter- 
tained him, both before her Marriage and after, as belonging to the Huſ- 
band jure mariti, and by a particular Aſhgnation, and alſo for the Alj- 
ment of his Brothers and Siſters, whom he was obliged to Aliment, and 
purſues themſelves likewiſe for thair ownAliment. The Defender Mckerſtowse 
alledged, That for his ownAltment non revelat, becauſe his Mother liferentin 

all the Eſtate he had, ſhe was obliged in Law to aliment the Heir, he 
having no other Means, neither was he obliged to intertain his Brothers 
and Siſters, he having no Means to intertain himfelf; And for the rema- 
nent Children, it was alledged Abſolvitor from their Aliment, during their 
Mothers Viduity. 19. Becauſe ſhe was obliged by the Law of Nature 
to aliment her Children who had no other Means. 2®, Though they had 
had Means, yet the Law preſumes that ſhe intertains her Children ex pietate 
waterna, eſpecially ſeing ſhe never made any Agreement for their Inter- 
tainment with themſelves, or their Friends, - 39. As to the Intertainment 
after her Marriage, it being the continuance of the. Intertainment before 
her Marriage,and her Husband having declared nothing of his mind.jt is pre- 
ſumed to have been prro animo donandi, The Purſuer anſwered, That pietas 
waterna takes only place, where the Children have no Means ; but if they 
have, the preſumption ceaſetby and though no was made there- 
anent,yet the Lords ought to modifie ſecundam ; and the third ground 
holds not at all comtra nitricum; for then the Mother being married the had 
no power to exhauſt her Husbands Means by alimenting her Children, but 
the only aliments, and is in the condition of any other Stranger aliment- 

” | 


ing. 


58 The Deciſrons of the Lords cf Seſſion, 1692. | 


ing. 2% There ſuperveened 1000 Merks to ſome of the Children by Lega- 
£y;and as for the Heir, he had a confiderable Eltate unliferented,ſtanding in 
truſt in the Earl of Roxburg/'s perſon,who is now denuded in favours of the 
Heir. It was anſwered, That what the Earl of Ryuxbargh has diſponed to Mcker. 
ſtoun his Oye, is out of meer favour, and that there was no trulk declargd, 
nor was there any acceſs thereto upon that ground,the time of the aliment- 
10g. 

The Lords fqund the Defence and Duply propounded for the Heir re. 
levant to liberate him 3 and as for the other Childrea, They found, that 
ſo long as they were alimented by their Mother without any Agreement, 
that the ſame was preſumed to be ex pietate materna, by tree Donation, 
it they had no conſiderable Eftatez and that the having of zooo Merks of 
Stock,as to perſons of that quality,did not take off the preſumption: They 
tound alſo, that the Intertainment of any perſon being of Diſcretion, at- 
ter PupiJlarity, without any agreement or fignification to the Party to 
remove, or otherways to be lyable, did preſume that the Intertainment 
was freely gifted, and infers no obligation, whatever Means the Party in- 
tertained have z but found,that a Step-father or Stranger intertaining per- 
ſons within Pupillarity,though without PaRion, or declaring their mind, 
were not preſumed to gift, but that the party alimented was lyable ſecun- 
dum valorem, 


The Purſuer further inſiſted againſt Mckerifonr for the Expenſes of the 
melioration of the Miniſters Manſe, which the A& of Parliament makes a 
real burden upon the Heretor, and being payed by the Liferenter, ſhe 
hath in ſo far profited the Heretor,and he ought to repay her, It was an- 
{wered, That the burden of reparation of Kirks and Manſes doth not af- 
fect the Heretage, or Ground, neither is it debitum fundi; but doth only 
affeR the Heretor for the time, and no fingular Succelſlor, [ta eſs, Mcker- 
ſioun was not then Heretor, but the Earl of Roxburgh. 


The Lords found the Defence relevant, .that the Reparations was not 
debita fund;, affeRing fingular Succeſſors. The Purſuer inſiſted, 3o, For 
the reparations of the Ladies Joynture-houſe, which being burnt by acci- 
dent in the Ladies Widowity, was repaired by the Husband, It was an- 
ſwered, That the Heir not being obliged pro caſu fortnito to repair the 
Joynture-houſe, the reparations thereof are inedificata ſolo alieno, que 
cedunt ſolo, and are preſumed to be.gifted by him who knew ſolu eſſe ali- 
enum. It was anſwered, That the Law allows the Expenſes of the Mate- 
rials and Workmanſhip, or at. leaſt power to demoliſh and diſpoſe of the 
Materials, 20, The general principle of Law,quod quiſque tenetur in quan- 
um lucratus eſt, muſt neceſſarily take place, whether the Repairer knew, 
or knew not the Ground to be anothers, 


The Lords found that the Purſuer could not demoliſh, or take away 
the thing that was ſolo affixum, nor crave any thing therefore, unleſs the 
Houſe repaired be a Houſe accuſtomed to be ſet to Tennents for Mail, and 
in that caſe found the Heir only lyable i» quantum Iucratus eſt. 


Bell contra Fleming, eodem die. 


=—— Cauſe being decided the twenty of Fanzarylaſt. TheLordsupon 
. a Bill given in tothem, whereby the Defender offered to prove that 
the Holograph Tickets were for a Cauſe, and of a Date truly anterior to 
the Arxeſtment, and that the Citation. againſt the common Debitor =_ 
allo 
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alſo before, and that the Dean of Gild Court was accuſtomed to decide 
ſuch matters. They found the ſamine xelevant to eeid the preſumption 
of Collufion, by the Poynding made of the Goods in the Parties cuſto- 
dy, in whoſe hands Arreſtment was laid on upon Debts of their own,ang 
Diligence done thereon after the Arrcſiment, 


Nimmo contra Martine, eodem die, 


Braham Pargilleis having no Children, nominats his Wife Agnes Nim- 
wo his Executrix and univerſal Legatrix, and gave up his Crop that 
was then upon the Ground at the third Curn, and at 4, pound the Boll z 
She Confirmed the Teſtament after ſeparation of the Crop « William Mar- 
tine being neareſt of Kin to the DefunR,takes a Dative ad omifſa & male ap- 
pretiata, and thereupon purſues the Executrix for the quantities and prices 
of the Corns more than the Confirmed, the quantities being much more, 
ſhe having gotten ſix pound for the Boll , and having Confirmed aft- 
ter ſhe knew the quantities and prices. It was alledged Abſolvitor , be- 
cauſe the Defender being univerlal Legatrix and Relic, all that wasomit- 
ted belongs to her lelt; and albeit an Executor that has only right by his 
Office will be excluded, if doloſe he omitted , yet Legators will not but 
have acceſs againſt all, even ad omifſe. 2. The Husband having given 
up the quantities and prices of his Crop by his own mouth , his determi. 
nation thereof is ſufficient, and greater prices cannot be demanded ; for 
if the prices had fallen lower, the Executrix would have been lyable for 
the prices expreſt by the Defuntt, 59. Though theſe prices ſhould not 
hold, ctiemſs ſit magna differentia, yet it is ſufficient purgare doluz. 


Which the Lords found relevant; but had no need to determine, whe- 
ther doloſe ontifſa were loſt to the Executor , whatever her Intereſt were, 
whether by her Office only, or alſo by any other Intereſt. 


Scot of Gorrinberry contra Elliot, Feb. 3. 1672. 
Oh - as Executorto his Father, purſues Adam Elliot for reſtitution; 


or the value of Nineſcore Sheep , which he carried away off the 
Ground of Gorrinberry, and which Sheep belonged to the Purſuers Father. 
The Defender alledged, that the Libell 1s not relevant, becauſe Poſleſſion 
in Moveables preſumes a Title, ſeing there uſes not Witneſſes, or Writ to 
be adhbibite in the Commerce of Moveables, and therefore reſtitation of 
Moveables is never ſuſtained upon naked Intromifhon; but it muſt be con- 
deſcended and proven, not only that the Purſuer had Pofſeſſtion, but quo- 
modo defiit. poſſadere;, and that, theGoods were either violently taken away 
by Spuilzie, Stollen, or Strayed, Set, or Impignorat z but if Intromiffion 
only with Moveables were {ficient to infer reſtitution, all the Bargains 
made for Moveables,would force the Acquirers to reſtore,unleſsthey could 
prove the cauſe of their Intromiſſtion, which would marr all Commerce, 


The Lordsfound the Libell not to be proven otherwayes than by the 
Defcnders Oath, that thereby he might qualifiethe cauſe of bis Intromifſi- 
on , and would admit-no Witneſles, -unleſs the. Purfuer condeſcend 
upon the way, how he ceaſed to poſſeſs, which might take off : all 
preſumption, that the Intromiſſion was not upon any Bargain , or Gift, 
but was vicious, 


Home 
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Home contra Mr. Andrew Bryſon, codems die, 


Shes Home purſues Mr. Andrew Bryſon for implement of a part of her 
Contra&t of Marriage with his Father , and for declaring that the 
Lands diſponed by his Father to him after the Contra&, being in prejudice 
of her a Creditor,ought to be burdened with her Debt; and particularly a 
Houſe at the Welt-Port, whereof his Father had right by Appryſing. It 

was alledged for the Defender, that albeit his Diſpoſition had been with- 
out a Cauſe onerous, yet by the A of Parliament, x621. whereupon the 
Purſuer founds, all Sums payed by confident or interpoſed perſons to the 
interpoſers Creditors, areallowed 3 and it is offered to be proven, that 
the Defender Diſponed the Right of Appryſing of the Houle in queſtion 
to Johr Johnſton, for ſatisfying a Bond granted by his Father as Principal, 
and himſelf as Cautioner, which he might lawfully do, the Purſer at 
that time having dqne no Diligence, and he himſelt being Cautioner. Ft 
was anſwered, that in this caſe the Defender could not prefer John Johr- 
ſton, becaufethe Bond granted to him by the Defunct, 'if it had competed 
with this Purſuer,albeit prior in Diligence, yet (ſhe would have been pre- 
ferred, becauſe it was granted 3» leFo, which was very well known to the 
Defender, having Subſcribed the Bond with his Father three or four days 
before his Death, and ſo he-could not prefer ſuch a Debt which he knew 
was invalid,to the Purſuers Contra of Marriage, whereof he could nor be 
Ignorant, ſhe being then his Fathers Wife, and he in the Family, for De- 
funQs on Death-bed can neither prejudge their Heirs, nor Creditors who 
may come in place of the Heir by diligence. It was Replyed , That there 
is here no Redudtion ex capite lei, ' and the Defender being Cautioner 
for his Father, he might juſtly fatisfie the Debt out of the Right Diſpon. 
ed to him by his Father, albeit his Father Subſcribed 3» /eZ0. 


The Lords found that the. Defender could not prefer this Bond Sub- 
ſcribed by the Father i» leo, to an anterior Creditor of the Pathersz and 
the Defenders Oath of Calumny being taken, whether lic had reaſon todeny, 
that his Father was: le&o,when he Subſcribed this Bond,and he having ac- 
knowledged the fame. The Lords found him lyable for the Sum contain- 
ed in the Appryſing z but he offering to prove, that the Bond Subſcribed 
3n leo, was for an anterior neceſſary caale. 

The Lords ſuperceded ExtraR, till he ſhould produce Evidences for in- 


ſtrung thereof. 


Sir Robert Murray contra Murray of Bruchtoun, Feb. 6, 1672. 


He late Earl of A»nandale Murray having by his Will made at Loz- 

don, bequeathed or Legated his Eſtate in relayd to Sir Robert 
Creighton ( he aſſuming the name of Murray ) which is allowable by the 
Law of England ; and having before conveyed that ſame Eſtate in favours 
of Richard Murray of Bruchtoun, by a conveyance, according to the Law 
of England, whereby on the one day he grants a Leaſe of the ſaid Eſtate 
to the ſaid Richard, and on the next day thereafter he grants a Releaſe, 
renouncing all Right of the ſaid Eſtate contained in the ſaid Lenſe, in fa- 
vours of the ſaid Richard; thereupon after his death in Ano 16632. the ſaid 
Sir Robert Murray, with concourſe of Hig Majelties Advocat, railed an Im- 
probation of the ſaids Deeds of Leaſe and Releaſe , founding his intereſt 
-upon the Will, but nothing proceeded thereon ; but thereafter he entered 


- a Suit in the Chancellary of [reland again(t Bruchtoun, but was excluded; 
and 
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and now he returns, and inſiſts in his former Improbation, and craved that 
the Defenders would either take Terms to produce, or that Certificati- 
on ſhould be granted againſt the ſaids Deeds of Leaſe and Releaſe,and that 
they ſhould be falſe*and feignzied. The Defender alledged 12. No Proceſs 
nor Certification, becauſe this being an Improbation of the Right ofan Eſtate 
in Ireland, the Lords were not competent Judges thereto 3 neither could 
they beJudges, whether a Will made there were a good Title; for by the Law 
of Nations the Civil Rights,eſpecially of Lands, it every Kingdom belong 
only to the ſeveral Kingdoms,and cannot be Judged ih more then one;lelt 
the Soveraign Courts ſhould interfeir and contradi& one another z and fo 
Partics ſhould be lyable to renewed Proceſles in different Kingdoms 3 
theretore for the good of Mankind , the Law. of Nations hath allowed 
every Kingdom its diſtin& Juriſdiftionz and it is without doubt, that 
the Lands contained in the Rights in queſtion lying in Ireland, the only 
competent Judges thereof are the Judges in Ireland ; for albeit the For- 
gery of a Writ being done in Scotland, might be purſued Criminally in 
Scotland, if the Writ were produced; but bing purſued for a Civil effect, 
for annulling the Writ, and conſequently the Right in which Improbati- 
on is but the medium , the Lords cannot be Judges thereto, unleſs ghe Im- - 
probation were a medium for ſome Civil effect,competent to be Judged by 
them z and in this Proceſs for the annulling of a Right in 1reland, there 
is no Civil Concluſion competent to be Judged by the Lords 3 and it is 
known that Improbation comes in only before the Lords as medium con. 
cludendi, to annul a Writ, becauſe it is Forged 3 and albeit a competent 
Civil effect were Libelled, yet there can be no Proceſs in the Improbati- 
on, becaule Sir Robert Murray having betaken himlelf to the Judges in 
Trelend, who are only competent, res eſt judicata there 3 and fo he hath 
no further intereſt to infiſt any where 1a the ſame Action, which though 
it were competent both in Ireland and here, as it is not ; yet he having 
made his Election, and the matter being Judged there, he is for ever ex- 
cluded both here and there. 29, Albeit the Lords were competent, as 
they are not, the Defender ought to be afſoilzied , becauſe he offers him 
to prove that this very Queſtion of the verity of theſe Deeds is determin- 
ed and decided, by a Judgement and final Sentence of the Courts in Ire» 
land, and ſo cannot be called in Queſtion here again, The Purſuer Re- 
plyed to the firſt Defence , that by the Law and Cuſtom of Scotland, 
the manner of trying and judging of Forgeries , is firſt to purſue Impro- 
bations before the Lords of Seffion, who not being clogged with a Jury 
of perſons ignorant in Law, do moſt diligently ſearch for the finding out 
of the Forgery of Writs,not only by the dire& manner, as by the Oaths of 
the Witneſfes inſert 3 but alſo by the indire& manner, asby all evidences 
and circumſtances that may convel the verity of the Deed , which is a 
moſt laborious Proceſs,and could never be with any Afhze determined be- 
fore the Criminal Court, which keeps but peculiar fixed peremptor Dy- 
ets, and therefore it cannot be ſhown that ever a Forgery did begin be- 
fore them 3 but the Forgery being determined by the Lords, it makes a 
plenary Probation before the Criminal Court and Inqueſt; whereupon 
Capital puniſhment doth immediatly follow without heſitation, and ſo to 
that effett,the Improbation ought to proceed before the Lords, though there 
were no Civil effe&t ; and though Sir Robert Murrays intereſt ſhould ceaſe, 
the Kings Advocat ad vinditiem publicam may infiſt in the Improbation z 
for albeit he cannot infiſt in an Improbation before the Lords, without 
a private Intereſt , yet having once concurred with the private Intereſt, 
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though the ſame ſhould collude, deſert, or ceaſe, the Advocat way pro. 
ceed alone. 2% There is not only a Criminal effe& that may follow this 
Improbation, but alſo a Civil cffe&, competent to be Judged here ; for 
whese 2 Writ 1s Pagel Scotland, the Party Lefed thereby may call 
for the produQion " to the effeR it may be improven, * cancelled 
ar tarn, or. the fatisfied that the Purſuer hath or may ſuffer 
thereby 3 in which caſe there is no regard to the Contents of the Writ, 
whether it contain a Right of Lands in Ireland, or any where el(e; in the 
fame manner as if any Party in Scotland had extorted by force a Writ, 
and forced another Party to ſubſcribe the ſame, whereby he compels him 
to Subſcribe an Alienation of Lands in Ireland , that Party —_ purſue 
for produQtion of rhat Writ,for annulling and cancelling thereof, not upon 
the particular Intereſt therein contained,or upon the Law ot Ireland, which 
indeed is proper to the Courts in treland, but ſuper communi medio juris 
gentium,whichis a common Law every where againſt extortion and force,ſo 
here the Writs in queſtion being Forged in Scotland , the Purſuer may 
call for the Produion by Improbation, for cancelling of the ſame ; nei- 
ther can the Defender decline the Lords , whoſe JuriſdiQion is founded 
in donftcilio originis, the Defender being a Scots-man; and alſo ratione loci 
deliFi,the Forgery being committed in Scotland,whereupon the Lords do or- 
dinarly ſuſtain Proceſs againſt all Scots-men, though Refiding abroad, and 
who are obliged to anſwer i» communi pairis, and to have Procurators 
there for that effe&, and are Cited at the Croſs of Edinburgh, and Peer 
and Shore of Leith, though neither their Perſons nor Eſtates be in Scotland, 
to the effect that their perſons may be AttaGted, if they come into Scotland, 
and their Eftate alſo, if thereafter it be found there. And to the ſe- 
cond Defence, It was Replyed , 1®. That the Proceſs having been firſt 
begun in Scotland , any Judgement thereafter in Ireland cannot be ac- 
compted res Jjudiceta, to exclude this Proceſs, becaule it is not the fame 
Cauſe, the Actions being diverſe 3 for here the Kings Advocat purſues, 
and there he did not ; neither is the Deed the ſame, for here the purſuit 
is chiefly ad vinditam publicam, that Forgery may be puniſhed, and there 
only for a privat intereſt, 29. Res judicata s a Dilator or Declinator 
Defence, impediens ingreſſum litis ; for though it may be proponed two 
wayes Dilatori? to exclude Proceſs avte litem conteſtatam, and Peremptorit, 
to exclude Sentence poſt liteme conteſtatam, in the ſame way as Preſcription 
or Improbation may be proponed; yet when it is R—_ to hinder a 
Production or Certification, then it is proponed dilaterie 3 and if thepro- 
poner ſhould ſuccumb, it does not determine the Cauſe, but he may yet 
crave terms to produce 3: and therefore being thus proponed, it muſt be 
inſtantly verified, as all other Dilators 3 otherwayes there ſhould be two 
L.itis-conteſtations, and two Probations in the ſame Cauſe, The Defen- 
der Duplyed , that there is nothing ſufficiently alledged to found a com- 
petency in this cauſe, for domicilium originis, though it may found a com- 
petency for eſtabliſhing a Debt to receive Execution in Scotland; yet nei- 
ther its nor locus deli can found a competency, either for a Criminal pur- 
ſuit, or for any Right, not being in Scotland: For it is the common opi- 
nion of all Lawyers, that domticilium originis, or locus deliffi pon fun- 


dant competentiam, niſt delinquens deprehendatur in loco originis, aut loco deii- 
Ti; for albeit a preſent civis committing a Crime, and flying, being re- 


cently purſued, when he hath proprium domicilium in Scotland , may -be 
judged herez yet one who is but origine Scotus, though he commit a Crime 


here, not reſiding here, he cannot be Judged here , unleſs he be found 


here, much leſs a Stranger committing a Crime here can be Judged there- 
fore, 
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fore, unleſs he be Found here ; and (o the Defender, though origine Seo. 
ws, yer relidingin Ireland, cannot be judged here upon an accvunt of a 
Crime, though committed here, unle(s he were attatched here, 29. Al. 
beic ordinarly Improbations begin before the Lotds, and are uſed as Pro- 
bations before the Criminal Court, yet the Lords have no Criminal Jurif- 
diction; and though they may and have uſed ſome kind of puniſhment 
incident jn Civil Proceſſes before them, againſt falſe Witneſſes, Forgerers of 
Writs, or contemnersof cheir Authority, and that the Style of Improbati- 
on bears, that the Forgerer may be puniſhed ; yet that gives the Lords no 
Criminal Juriſdi&tion,nor merum imperinm,or jus gladin;becauſe (uch punilh- 
ments cannot free the Party puniſhed, but the Criminal Judge may pro- 
ceed to Capital puniſhment z who though they do not ordinarly begin 
Improbations, yet there is no Law to hinder them ſo to do. To the ſe. 
cond point, the Defender Duplyed, that res judicata might be proponed 
peremptorie #n initio litis againſt the produQion, in the fame way as Pre- 
ſcription and. Improbation of the Purſuers Title might be proponed, and 
needed nor be inſtantly verified; but the Defender is content to declare, 
that if he ſuccumb, he ſhall have no Terms to produce , but Certificati= 
on ſhall be granted, which is a Decreet, and ſo the Exception is peremp- 
toria cauſe 3 Neither can the Kings Advocat begin a Proceſs of Improba. 
tion Civilly, but there muſt ſtill be a privat intereſt with which he con- 
Ccurs3 the «ffe& of which concourſe is, that it the Writ be produced, he 
may proceed to improve the ſame ad piedifam publicam,though the private 
Party ſhould withdraw or be excluded 3 but it the private Party inliſt not, 
the Advocat can never inliſt to crave Certification, becauſe that can have 
no ctte ad vindiFam publicamz and if it were otherwayes, the Kings Ad- 
vocat might open all the Charter-Cheſts in Scotland, and ſearch the Defeds 
thereof, on pretence of Forgery, which therefore our cuſtome hath ne- 
ver allowed. The Purſuer anſwered, that the Defender was lyable here, 
becaule he was refiding in Scotland the time of the Forgery,where the ſame 
was committed,and he was attatched by the Summonds in ano x662.ſothat 
his withdrawing thereafter cannot alter the competency of the Court, 


The Lords ſuſtained the Proceſs at the inſtance of the private Party 
and the Advocat joyntly,and found that they might inſiſt to improve theſe 
Writs, that they might be cancelled, although they contained the con- 
veyarce ofan Jriſþ Eſtate ; But found not that the Advocat alone could 
liſt tor certification , it the private Parties intereſt were- taken off per 
rem judicatam ;, and as for the alledgiance of res judicata, they would not 
ſuſtain the ſame iz 72itio litzs, to hinder produdtion, and therefore grant- 
ed Certification, but ſuperceded the Extratt tvereof till the laſt of Fee 
bruary,that if the Defender ſhould produce the 17h Judgement,they might 
decide anent the ſame ; or if the Defender would take a Term to produce, 
they offered him the firſt of June, and either then,or at Litis-conteſtation, 
they would admit the exception of yes judicata; or if it were proponed 
after produftion and Litis-conteſtation, they would give a Term to prove 
it 3 but found it not competent ## initio litis, unleſs inſtantly yerified, 


DoG@or Hay contra Marjory Jamiſon, eodem die. 


Dj Hay purſues a ReduCtion of a Tack for two nineteen years 
granted by Patrick his Debitor to Kinnaird his Spouſe, 
of the Lands of Attroch, for 20 pound yearly, and payment of the Teind; 
the narrative of the Tack bears, that he had given a promiſe before to 


F H 4 : grant 
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grant the ſame, whereby the benefir of the Tack was {1x Chalders of ViQuat 
yearly to her. The reaſon of ReduCtion was upon the Att of Farliament 1621, 
it was alledged for Marjory Jamiſon who now has Right, That the ſaid AR 
of Parliament dgclares (ingular Succeſſors, acquiring boxa fide, for oncroug 
Cauſes, and fo not being partakers of the Fraud, to be excepted from the 
AR, and the right of this Tack has come through ſeveral fingular Succeſ: 
fors to this Defender for onerous Cauſes. The Detender anſwered, That 
the exception of the A of Parliament hath no place where the firſt Right 
doth not art leaſt bear an onerous adzquar Cauſe ; for if it be for Love 
and Favour, or without any Cauſe, as this Tack is, no ſingular Succeſſor 
can pretend to acquire it bona fide,or to be 1gnorant that the Right they ac- 
quire is without a Cauſe onerous. | 


Which the Lords found relevant, and reduced the Tack. 


Blair contra Blair, February 7. 1672+ 


TX Cauſe having been formerly decided the 22. of July 1671, wien 
the Lords found that payment of a part of the principal Sum, or 
Annualrents, did exclude Preſcription as to any Annualrents, not only 
that were within 40 Years of the Summonds, but within 4o years of the 
laſt payment 3 but having immediatly thereafter ſtopped the Interlocutor, 
and having now heard the ſame reported again, 


They found, that albeit Payment, either of Principal or Annual, by 
vertue of a Bond did interrupt Preſcription of the Bond, as to the princi- 
pal Sum, yet that the Annualrent being ama preſiatio, and an Obliga- 
tion acceſſory to the Obligation for payment of the Sum z that therefore 
as to the Annualrents, every year imported a ſeveral Obligation, and eve- 
ry year did preſcrive by 4o years ſilence ; ſo that the payment of the ſub- 
ſequent Annualrent, or a part of the Principal did not interrupt the Pre- 
ſcription of any bygone Annualrents, if there were no purſuit therefore 
within 40 years, Otherways they found that bygone Annualrents, Feu. 
Duties, or the like yearly Preſtations might be claimed for 8o years 
paſt, if one year had been payed within 40 years laſt, contrary to the com- 
mon cuſtom, which doth ever ſuſtain the defence of Preſcription as to all 
bygones, 40 year before the Summonds, albeit payment had been made 


yearly fince the 40 year. 


Fullertoun contra Earl of Eglintoun, eodem die. 


Eorge Fullerton being infeft in the Lands of Dreghorn with a Novo da- 
G #us, containing Salmond-fiſhing in the Water of Iraing, purſues a 


Declaratar of his ry a4 againſt the Earl of Zglintowz, who alledged no 


Declaratar, becauſe ſtood infeft in the Barony of Robertoun cun piſca- 
tionibus iz aqua de Irviog.cled with immemorial pr—_ "The Purſuer 
anſwered, Noz relevat, becauſe Salmond-fiſhing being ter Regalia, can- 
not be conveyed unleſs it be expreſt. It was anſwered, That the ge- 
neral denominatian of Fiſhing jn the Water of Iroivg in the Tenendas, 
though it could not have been a ſufficient Right alone, yet it is titnlas pre- 
ſeriptionis, the Lands being in Barexia, which is nomen axinerſetatis, and 
& perfected with 40 years uninterrupted poſſeſſion, 
Which, the Lords found rdevant, and afloylzied, 


Stark 
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Stark of Killermount contra Napier, eodem die. 


Here was a Minut of Contract anno 1614, bctwixt umquhile Stark of 
Killermount and Margaret Dowglaſs, wherein he dilponed to her 
certain' Tenements, and ſhe with two Cautioners were ovliged to pay him 
4500 merks : This Stark as repreſenting his Father, purlucs Wrightsboujes, + 
as repreſenting his Father as one of the Cautioners tor payment, the Fur- 
ſuit commenced ano 1660, the Preſcription being ſaved by the Minoruy 
of the Purſuers« The Defender alledged, T hat the Sum was ſatizhed, 
and though after ſo long time, his Diſcharge was loſt, yet he condeſcend- 
ed upon theſe Preſumptions and Adminicles for ſatisfaction, 19. Silence 
for 45 years, of which the Defuntt lived fifteen or twenty,and though the 


Sum bore no Annualrent, he uſed no Diligence. 29. There 1s produced 


a Diſcharge of Starks part of the Minut, bearing, that he had fultilled and 
quit the Polleſſion. There is alſo produced a Bond of that ſame dat: 
of 4000 merks,granted by the ſame Margaret Dowy/aſs, and the two Cav 
tioners in the Minut, with a third added 5 and for the other 500 merk$ 


- the term of payment thereat by the Minut was palt, and there is produce.) 


a Diſcharge of the Bond of 4000 merks, which though repeating the Sum 
but once, .it calls it three thouſand merks, yet that 1s but the error of the 
Extracter out of the Regiſter; for the Diſcharge agrecs with the Bond of 
4000 merks in the date, the Principal, and the Cautioners, and bears, that 
the Bond diſcharged is regiſtratz ſo that except the extract of a Bond of 
3000 merks among the ſame Parties,and of the ſame date,could be ſhowen, 
this Diſcharge muſt diſcharge the Bond of 4000 merks, which Bond of 
4000 merks muſt be preſumed in fatisfattion of the Minut, and that the 
odd five hundred merks has been payed, the Term being paſt, and that 
Stark. would never have quit the Pollefhon; unleſs he had gotten payments 
ſo that this Bond being of the ſame date with the Diſcharge, acknowledg- 
ing his quiting bf the Poſſeſſion, 1g muſt,be underltood to be given for the 
price, except it could be ſhowen that there was anather Bond,or another 
cauſe, It was anſwered, That a ſolemn Bond can only be taken away by 
a Diſcharge or Oath, but by no Preſumptions or Adminicles , and that 
the taciturnity was by the minority of the Purluer. 


' The Lords found the Prefumptions and Adminicles ſufficient to 
prove the ſatisfaRion of the Minut, and that the Diſcharge was ſufficient 
to elid the Bond of 4000 merks, unkſs a Bond of 3000 merks could be 
ſhowen, both Bond and Minut being ſo ancient, and the Minut without 
Annualrent, and extream diligence uſed for the Bond of 4000 merks which 
bore Annualrent, likeas umquhile Napiers Compt-book bore payment to. 
have been made, all written with his own band, he having died long before 


this Purſuit. 


Maſter John Stewart of Kettleflous contra Kirkbill, eodem die. 


Mt John Stewart of Kettleſioun having obtained a Bond from Sir 
Lewis Stewart his Father for 10000 merks Principal, and for an An- 
nuity of 3000 merks yearly during Mr. Johns lifetime, purſues Sir Willianz 
dtewart as repreſenting his Goodfire for payment, who proponed ingeo® 
bation by way. of exception, and inſiſted firſt in the dire& manner -. there 


. were four Witneſſes in the Bond, the deceaſt Earl of Southeck was one, 


one Sands then Servitor to Mr. John was the ſecond, Robert Nisbet Sir 
Lewis own Servant was the third inſert and not ſubſcribing, and the fourth 
I was 
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was deſigned John Carnagy Servitor to. the Earl of Sowthesk, who waz 
both Writer and a ſubſcribing Witneſs, Nizsbet being examined,denics he 
knew any'thing of it z Sards depons that it was his Writ, but heremem- 
bers not he faw Sir Lewis Stewart ſubſcribe, or that he got any dire&i-m 
from him to ſubſcribe 5 'Jobn Carnagy cannut be found, but- there having 
+ been ſeveral that paſt under that Defignation at that time, the Purſuer 
cited two of them, who denied that the Subſcription was theirs, or that 
they were Servants to the Earl at that time, but deponed, that however at 
that time there were two that ſerved the Earl of that Name; and the De- 
fender having given in a number of indire& Articles, and being heard up. 
on the whole Matter, he did alledyge, that N3sbet did improve,that Sand; 
did not approve or prove that he ſaw Sir Lewis ſubſcribe, and that | 
might be true that the Hand-writ was his, and that it might have been 
Put to a Rlank, and he not Witneſs 3 for ſo the Witnefſes in Captain -Bar- 
clays falſe Diſpoſition deponed that their Subſcriptions were true, but thiz 
the Captain rolled up the Writ, and did non let them ſee the Subſcription 
of the principal Party, whereupon the Writ was Improven, and they 
found Falſers : And as for Johz Carnagy,it was alledged, that the Defender 
having uſed ſo much diligence to find him out, the Purſuer ought now 
to condeſcend and inſtru that there was ſuch a man 3 and there being 
more of that denomination, he ought to give a more diſcriminating de- 
ſignation 3 for albeit Writs prove 1n Scotland till they be Improven, yet 
when the verity comes to be queſtioned by Improbation, if it doth not 
appear that ever there was ſuch a perſon-as the Witneſs deſigned, the uſer 
of the Writ muſt condeſcend, and inſtru that there was tuch a perſon, 
or if the Witneſs have a common Deſignation, ſuch as Indweller in Edi 
burgb, the Improver cannot be obliged to call the whole Members of a 
City, to inſtru& that there is none there of that LUefignation, but the ufer 
of the Writ muſt more ſpecially deſign till the perſon be known, or other- 
ways there were no remeed againſt Forgeryz for any Party , defigning 
and ſubſcribing for two perſons that never had a Being, there were no 
poſhbility to improve that Writ, It was anſwered, That the Bond is 
ſufficiently aſtrutted, for the Earl of Sowthesk being dead, he is a proving 
Witneſs 3 and Sands acknowledges his Subſcription, neither doth it im- 
port that he remembers not that he ſaw Sir Lewis ſubſcribe: for that being 
a tranſient A&,it can hardly be remembred,and it 1s ordinary tor Maſters to 
cauſe their Servants to ſubſcribeWitneſſes to their Maſters hand-writ, which 
they perfe&ly know, though they ſee them not ſubſcribe 3 and as tor Car- 
2agy, he is deſigned conform to the ACt of Parliament, and the Furſuer 
is obliged to do no more, neither hath the Defender cauſed examine the 
other perſons that were of that Name, which were condeſcended on by 
the Witneſſes examined. | 


The Lords found that the Purſuer was obliged to delign no further, 
but that this being a circumſtantiat negative, that at the time of the date 
of this Bond, there were no perſons who were Servitors to the Earl of 
Sauthesck who could be Writer or Witneſs in this Bond, that the ſamine 
was ſuch a negative as might be proven, the deſignation not being more 
general, and therefore afſigned a Term to the Defender to prove the 
lame by theſe who were Servants to the Earl of Soxthesk at that time, and 
by other habile Watneſſes, and declared that they would then conclude 
the manner of Probation. ' 


Conmmiſlars 
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Commiſlars of Edinburgh and Briches contra Earl of Panmuir, eodem die, 
He Commiſſar of Brichen baying charged the Earl- of Panmuir to. 
Confirm the Earl his FathersTeſtament , he Suſpends on double 
Poynding, '3nd calls the Commiſſars of xdinburgh , who alledge the Con- 
firmation belongs to their Office, becauſe the Earl lived ſeveral Moneths 
at Edinburgh with his Lady, Servants, and whole Children, and had a 
Houſe taken for a year, furniſhed with his own Pleniſhing, where he di- 
ed 3 and therefore-having his Domicile, larem & focum at Edinburgh, the 
Commiſlars of Edinburgh mult Confirm, It was anſwered, that the al- 
ledgiance ought to be repelled, becauſe though what is alledged might be 
ſufficient , if the Defun had not had a more principal Reſidence ; but his 
principal Reſidence being within the Commitfariot of Bricken, moſt of his 
Servants, Furniture, and Labourage being there, and he intertaining a 
Family there, and not being at Edinburgh, animo remanendi, but about bu« 
fineſs, he changes not thereby his Domicile, otherwayes the whole Liedg- 
es coming to Edinburgh for Afﬀairs, and oft-times having their Wives with 
them, ſhould fall to have their Teſtaments Confirmed at Edinburgh, if 
they happened to die there, which would exceedingly wrong all the reſt 
of the Biſhops and Commiſlars, and that avimus rewanendi 1s requiſite to 
conſtitute a Domictle for Confirmation is clearz for though a Merchand 
ſhould go out of the Countrey , and ſtay ſeveral Moneths, and die , 
he changes not his Domicile, not being there animo remanendi , and his 
Teſtament is not to be Confirmed in Edinburgh, ut in communi patria , as 
theſe who die as Scots.men reſiding, out of the Countrey , as the Lords 
found 23 Novemb. 1661. Dowglas contra Johnſtoun , which though it was 
ſtopped by a Bill was never recalled; and though as to Citation” and corr- 
petentia fori, fourty dayes relidence in Edinburgh, may be ſafhcient , yet 
it cannot as to the Quot and Confirmation. 
The Lords preferred the Commilſlar of Bricher, 


Cockburn of Piltous contra Halyburtoun and Burnet, Feb, 9, 16 72; 


Ockburn of Piltoun as Aſligney by William Tours, who was Infeft in 

an Annualrent in the Eſtate of I»zerleith for his Portion, being $000 
Merks, obtaingd a Decreet of Poynding of the Ground againſt Hahburtour: 
who had bought the Land, which now Being Suſpended , and ReduQtion 
raiſed. It wasalledged, that Hahburtoun was Minor, ind that a-relevant 
Defence wascither omitted, or not clearly and fully Debated, which' if it 
had been done, or were now to do, ttie Lords' would ſurely ſuſtain the 
ſame ; but being overly proponed, the ſame was repelled upon a report, 
It wasanſwered, that albeit Minors may be reſtored againſt Decreets i» 
foro, where they have omitted any point in Fa, yet they have no privi- 
ledge to quarrel the Lords Interloquutor upon injuſtice and inconſiderati- 
on, and therefore cannot pretend rhat their alledgiance might have been 
more fully Debated , in which they are in' the ſame caſe with Majors. 
29, The Minor did Homologat the Decreet, by payment of Arinvialrent 
eonform , after his Majority. It was Replyed; That albeit the Lords De- 
creets and Sentences cannot be queſtioned upon iniquity , by Parties come 
pearing, yet Libels of ſpecial natures, though adviſed by the Lords, as to 
the relevancy , in abſence of the Defenders, ifin a Reduaion or Suſ- 
penſion they appear and Diſpute the Relevancy of the fame Points without 
any other Defence» faFo,butonly Arguments againſt the Relevancy,asthe 
I 2 | Lords 
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The Lords inclined ndt todetermine the Queſtion , whether or not a 
Minor could be reftoted, where there was ho flew matter of Fatt, but re- 
palled the 4jtedgiance founded upon Homologation 3 and ordained before 
Anſiver the Writer and Witneſſes ifiſert to be Examined, what was the cothi- 
riuning 4tid meaning of Partieg,atient the dubious Clauſe m the Contra, 
whereoti the Minors Defence was founded atid which alledyratice of de- 
clating the meaniti ofthe Clatfe, Was not proponed by the Mindr iti the 
former Decteet agarhilt him. 


Woot cotitri Robertſon, eolems die. 
7x Roberiſot having obtaitied a Decrect againſt Thvv+45 Sicldi+ 
fot 93 pound, and 5 pound of Expences of Pley 3 he purfued Mily 
liam Wood before the Comrmillats, as ht who ptomiſed to [tt him payed 
thereof, In which Proceſs the Cothutillfars fourtd the prontiſe ptobable by 
Witnelſes; Whereupon }Wiliam Wood piirſues ReftuRion; becknſe thi 
Commiſfars had committed iniquity. It was anſwered, Thizt this Pujſas 
er did not propane that alledgiance z but on the conttary, btnptared it 
the Dyets for receiving the Witneſſes, without corttrovettitg this point 5 
and though the Lords have now found that profiifſes ate ri6t probable by 
Witneſſes, yet that being the aricienit Cuſtotre of the Contiifſats, It eats 
not be thought partis judicis, not being propontd by the Party. 
The Lords found the alledgiance relevitit, that Word eottptattd at the 
receiving of the Witneſſes, and never reclaimed, to infer his acquief- 
CENCE. 


ye; Rigg contra Begg, Feb. to. 1692. 
Na Competiicg forthe Mails arid Duties of certain T&netnthts in B43 
[| burgh, Elizabeth Rigg being Infeft in Life-retit for linfleditht of her 


Contrad of Marriage, and Thomas Begg keying Apptifed the ſame Tees 


ments, and being Infcft after the ſaid El/zabe 6 cfaved preferttice, ts 
being fi lnkefi; whereuntoit was arfſwered, that albeit DO rrender 
be poſterior, yet the common Author was Infibite before het Iiifeftment, 
at Beggs inſtance, upon the ſameSum whereupon ſhe A; , atid Is In+ 
feſt, and repeated his Redudtion pg the Inhibition, It was Aziveg, 
That albeit the Relidts Infeftment be poſteriot to the ſnihibition, yet it 33 
for Implement of a Corftradt o Marriage, wk is pri6t to the Ihbibiciot, 
and bears an abligement to lnfeft her in Lands or Annualtettts for fink 4 
Sum, It was plycd, t the obligemeitt fas only perierd), ant] not 
the 


to Infelt her parti this Land. 
Inſch'er p dicketred iferentrixe 
Town of Brichez: contra Town of Duiidee, 


_—_—_ Magiſtrats of Briches purſues the Magiſtrats of Dwndee for pay- 
| . ment of theDebr'of Lawrence Dundaſs, who being Incarcerat inthe 
Tolbooth 
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Tolbootls of Dundee, was; ſufiered. tO come Gus! of the T Aboothi  Fhe' 
Lords having before Anfwee ordained WiadkstoDe Exarmmetd: biwe indo,” 
anent the manner of, che Priſoness ogt-coming, and the teceſiny theroot's 
the Witneſſes proved that he came oneCout to the Kirk teSermen.and feve« 
ral times: to get his Meat at the Jayiors Houſe,and ſometimes to the Fields, 
and upon the River by Boat, the Jaylor Of his Man berg} ftill wah hin:., 
and that be was (till valetudinary, and ſtock 5 there was lo ah laſtrament 
roduced taken againſt bim, when he was not upon theſe eccafions,but the 
Þbriſones did not elcaped ab ny Wne: | | "Birr TE 
Upon att which the Lords ford that Debt did tiet burder the Viagiftrats 
of Dwride!, and affoilzied then, | 
ue 


-Mr. George wauch contra Baillie of Dv#hngH, eddeMt ate. 


R. George Wauch purſues Baillie of Dimnragit for payment of a Sum 
|| due by his Father, Which he promNed to pxy With an Oath , The 
Defender alledged thar he was Minor the time of the promits, ©&- eacters 


facilitate, that he was induced vo promiſe, he might, be induced to ſweaty 


and therefore denying thathe did ſwear, alledged that it was not relevant. 
It was anſwered, that the known Authemick Sacramenta puberum junt obs 


ſervanda, have frequently been approven of by our cuſtome , to hinder 


Minors to reduce ſuch deeds as were ſworn, ſeing they would bave great- 
er Lelion by the Perjuty then the Dammage. 


The Lords found the Promiſe end Oath relevant 1o be fifovert by the 
Defenders Qath of Writ, 


Elleis coma Srov, Feb, 14. £672: 


R. Joby Elleie bavibg chittped Mr. George Stot for x Bond grdhred 
M to hit, he Suſpetnlſed, attd dlitdped that Mt. Jobs Wibhis Ftrors 
and it behoved to be preſtrtred i223 Pabrit. The Lords fttperceded toptye 
Aofwet, till the Tutvrs Accorpts wete tlofet! 3 In which it wit alledged, 
tht thete being five Tutors nothinat without ffttentiviting ebvjuntHy and fe 
verally, that two cnly having afted, they cotitd not be lyable as Tirors, 
becauſe the nomination beirig of five, it thirſt, be underſtood to be theſe 
joyntly, not being otherwayts expreft 5 fothat theſe who afted, having nb 
ſuffeietit AQtive Title, by which they could hive purſued as Tutors , the! 
cafi only be lyable as Itirrvrhettets, in (6 fat as they 4Qually intromerted 
aid tiot rd 9417fſrs. 

The Lords repelled the Defence, and found the accepting Tutors lyable 
for Owilſibii and Intremiſſion, 


—_— 


Forbes contra the Town of Inverneſs, eodem dow, 


Orbes of Callodin, and other Feuers of 7nverneſs, purtues the Towh for 
impoſing unwarrantable Stents, not authorized by Parliament , and 

that updii theth who wete not Inhabitants, but Feviets of the TowrHands, 
for thelt Miniſtets Stipends, reparativii of the Bridge, atid for Proceſſes 1- 
painſt the Purſiers themſelves; and that the Sterits were moſt utiequal,artd 
that they bad proceeded contrary to the Lotds Sentence formerly fro» 
nounced; whereby they declared, that nv volimtar Stent ſhould be impol- 
ed without Authority of Parliament , till publick Intimation were made, 
and Beating of Drums, calling the wholeInhabitants to ſhew the cauſe of 
the Impoſition, and that it was for the good of the Town3 and that = 
I 3 gygat 
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might alſo obje& againſt the'$tent-maſters , and that the Stent.roll ſhou}d+ 
remain four days in the:Cletks' hands, that they yr ne their proportion, / 
and coniplain;if they were unequally'Srented. ' Th which Proceſs contrary 
Inſtruments were productd for the Parties, for clearing the Order pre- 
ſcribed/by the Lords3 To neither of which 'the Lords-gave credit; ' but be-" 
fore Anſwer, ordained 'mittual Probation: to be anjeft' the' manner of the 
. laying on' of theſe Stents, 'and ordained'the' Town'to condeſcend what theirs 
Towns Common-good was; and how it was exhauſted, but ſuperceeded to. 
give anſwer to the inequality of the Stent; #ill by'this-Probation it might! 
appear, whether, the Order preſcribed bythe Lorgs 'was obſerved by the 
Stent 3 for if that was, they inclined not to conſider the inequality of the. 
Stent, being by ſworn Stent-maſters, unleſs a juſt Objetion had been pro- 
poſed to the Town 1n due time. ate 


Doweleſs contra Vernor, Feb, 17. 1672. 


Owglaſe of Morton having Wodſet certain Lands to 
in Anno 1656. purſues Compt and Reckoning for the ——_ of 
the Rent, more then the Annualrem, upon the Claule of the ACt of Par- 


hament, 166r.. bearing,that the Wodſets contain exorbitant Clauſes, where- 
by the Wodsſetters bears no hazard 3 but it is provided, that he be reliey- 
ed of all burden, that he ſhall be comprable for the fuperplus above his An- 
nualrent; and in this Wodſet the Clauſe of Warrandice bears expreſly , to 
warrand the Wodſetter againſt all Maintenance , Taxations, and other Impofi- 
tions 5 which Clauſe the Lords found to make the Wod-ſetter. comptable, 


fince the A of Parliament only, although before the Citation the ſaid 
Wodſet did alſo containa Clauſe , obliging to ſet a Tack to begin after 
the Redemption z againſt which it was alledged, that this was an Uſurary 
PaRion, giving the Wodſetter more then his Annualrent, by an indire& 
Contrivance, which is condemned, and declared null by the A& of Par- 
liament, 1449. cap. 19, It was anſwered, that the foreſaid A& bears, that 
ſuch Tacks as are ſet for the balf Mail, or near thereby, ſhall be woid afier Re- 
demptiow. But it is offered to be proven, that the Lands contained in this 
Wodlſet were ſet for the ſame Duty contained in the Tack, or near there- 
by, before the Wodlet 3 and ſo as the Heretor at that time would have ſet 
the Land, not being graſſumed to any Body for the old Rent, fo hemight 
to the Wodlſetter. T: was anſwered, Albeit the Narrative of the A& bears, 
where Tacks are ſet to the half avail, or near thereby, yet the Statutory 
part bears, that ſuch Tacks ſhall not be no, but if the Land be jet forthe 
'very Mail, or thereby 3 and that it is offered to be proven, that thir 
Lands were much more worth the time of the Redemption , then the 
Duty contained in the Tack z and it imports not what they were fet for 
before the Wodſet, but what they were worth,and might be (ct for thetime 
ofthe Redemption, | 


The Lords found the Tack was valid , unleſs the Duty were far un- 
der what the Lands payed the time of the Wodſet , and that regard was 
not: to be had to the worth of the Land at the time of Redemption; 
for if the. Wodſetter , upon conſideration of the Tack, had improven 
the Land before Redemption, he-ought not to be excluded therefrom. 


Smith 
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Sith of Braro contra Roſs,” eodem die. 


THe Lair of Balnagonns Grandfather having granted a Wodſet of, zhe 
Larids of Rarachies to Sir John Sinclair of Stevin(or redeemable for 
25000 merks, the Reverfion wastaken in the name of Koſs of Weſter-Ginies, 
who aſſigned the ſame to Balnagonns Father,and he granted Tranſlation there- 
of to Dumibaith, who at the fame time ganted a Back-bond, declaring the 
Lands redeemable for 36000 merks, and thereafter Balnigown fold the 
Lands to Mir. Thomas Mckenzie for 50000 merks, and aſſigned him to any 
Reverſion granted by Dwnbaith, and diſcharged m his favours Stevinſons 
Reverfion,' that he might bruik the Lands irredeemably, but before ME, 
Thomas Mckenzie his Right was perfected, Dunbaith prevailed with Bal. 
nagonn, being his Good-brother, to deliver back D»#baith his Back. bond 
with a Diſcharge on the back thereof, upon Truſt and Condition -that 
Dunbaith ſhould give a greater price, and take his hazard of Mr. T homas 
Mckenzie, or otherways deliver back the Back- bond ; and being purſued 
before the Commuiſlar of Roſs, and the Truſt and Conditions reterred to 
his Oath, he was holden as confeſt, and decerned to deliver back the 
Back-bond ; the Succeflors of Znnbaith purſue this Balnagouwn as Heir to 
his Father on this ground, that his Fathers Tranflation to Dxnbaith, bear- 
ing abſolute Warrandice ; his Father had contraveened the Warrandice, 
by his Diſpoſition to Mr. Thomtus Mke#zie, contaming a Diſcharge of 
the Revertion, which he had before tranferred to Dunbairth. The Defen- 
der alledged, That there could be no recourſe againſt him, becauſe there 
was neither eviction or exclufion of Dwrbarth, who by his Back-bond 
was obliged to redeem Stevinſons Wodfſet, which he neither did, nor did 
any diligence for that effect. It was Replyed , That Warrandice may 
take effet where there is no aQual evition,if the Cauſe inferring evition 
be evident and clear, eſpecially if the ſame be the Deed of the Party War. 
rander, who is moſt unfavourable, having granted double Diſpofirions, 
which were by expreſs A of Parliament declared fraudulent, as jn this 
Caſe ; and it had been for no purpoſe for Dunbaith to have attempted any 
Suit againſt Mr, Thomas Mckenzie,who acquired Right to Stevinſons Wod- 
ſet, he having a clear defence upon Balnagouns Dilcharge of the Reverfion, 
which Diſcharge was regiſtrat before Dwnbaiths Tranflation was regiitrat 
in the Regiſter of Seaſins and Reverſions 3 and fo, though poſterior to 
the Tranſlation, yet would have excluded the ſame, becauſe the Tranfla- 
tion would have been found null, as not being regiſtrat in due time, It 
was Duplyed, Thar albeit recourſe upon Warrandice may in ſome Caſes 
be ſuſtained declaratorie, to declare that the Warrandice is incurred 3 but 
never petitorie to Jiquidat or obtain payment of the value of the Warran- 
dice, until actual eviction or excluſion. 29. The excluſion of Dxn- 
baith did ariſe through his own negligence and fault, in negleGing to re- 
giſtrat his Tranflation. It was Trpived, That Dunbaiths negligence can- 
not prejudge him in {avours of the Party that granted double Diſpoſitions, 
to whom he was not obliged to do diligence, and who has no intereſt to 
quarrel the negligence, becauſe if Danbaith had exluded Mr. T howas 
EHckenzie, he would have had recourſe upon the Warrandice in his Diſ- 
poſition againſt the Defender 3 fo in either Caſe he is lyable, and has no 
prejudice, / 


The Lords found the recourſe to be effeual for the fatisfation of the 


Purfuers prejudice, feing the Defence was clear,and followed upon double 
Diſpoſitions, 
I 4 : Earl 
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Earl of Nith/dale contra Feuars of Duncow, February 18, 1672, 


He Earl of Nith/dale purſues Removing againſt the Tennents of Dux. 
cow, who alledged Abſolvitor, becauſe they being” the ancient 
Fermerers to the King in this Barony, the Earl of Nithjdale having got- 
ten ſome pretence of right theretoz did purſue this Removing to put them 
from their ancient feudal Tenements, which by their Induſtry they had 
improven above their old Rent 3 and they having raiſed Improbation and 
ReduRion a the Earl, and having commiſſionate ſome of their nume 
ber to go with the Meſſenger for uſing of the Citation z3 the Earls Ser- 
vants did by his command and direftion, invade and wound them to the 
effuſion of their Blood 3 and having brought them back to the Earls houſe 
in their Blood, he did approve his Servants Deed, and put them in his 
Pit, in Priſon three Days 3 ſo that by expreſs AR. of Parliament, of the 
Date 1594, Cap. 219, the Earl hath ammitted his Cauſe, for it is thereby 
declared, That if the Purſuer be invaded, he ſhall have Decreet without further 
Probation ; and if the Defender be invaded, he ſhall be Aſſoylzied : $o that 
this neceſſary A& of Parliament for ſecuring of Parties in Procelles, and 
for the honour of the Kings Authority, both inſtrufts theſe poor mens 
Reduftion againſt the Ear], and affords them a perpetual defence in the 
Removing, The Defender alledged Abſolvitor, becauſe this being a Sta- 
- tute exceedingly penal, is not te be extended above the expreſs tenor 
thereof, and ſo can only reach to the aQtual Invaders ; but no way the 
Earl who was abſent, and coming home; and fitiding that there had been 
ſome Conteſt,and Blows betwixt ſome of theſe Tennents, who came rude- 
ly up into his Houſe to ſummond him, he did put ſome of them into Pri- 
upon the Saturday, and cauſed his Baillie of Regality hold Court up- 
on dayz and having tryed the Fa, he Liberat the Tennents, and 
Fyned the Servants 5 ſo that the Earl had done nothing but what he might 
lawfully have done, and it can neither import Warrand nor Approbation 
of his Servants illegal deed done in his abſence,before it was tryed and found 
by the Judge. 2%, The Earl cannot be lyable for Command, Warrand, 
or Ratihabition by any Probation by Witneſſes, which in thele Caſes are 
not admittable, but only by Writ or Oath of Party. 3®. Whatever the 
Invafion may import, as tothe Right of theſe Tennents that were invaded, 
it camot be extended to the re(t, though they were commiſſionat by 
them, there being no ſuch thing contained in the AQ, as that the FaQors 
or Commiſfioners of Parties being invaded. It was Replyed, That the - 
AR bears expreſly, The Invaders or theſe that are Art and Part in the Inva- 
fon, which muſt neceſlarily be proven by Witneſſes, becauſe it cannot be 
imagined that Invaders will give Writ to inſtruQ it 5 and it is to be pre- 
ſumed, that theſe who will ſo Invade, reſolve not to confeſs it, though 
It were put to their Oath 3 and albeit Command, or Ratihabitjan in Con- 
traQs is not probable, but by Oath or Writ, yet in delinquence where 
ho Writ can be expeRed, it is. It was Duplyed, That albeit the ACt bear, 
That the Invaſion may be tried Criminally, or by Recognition, in which Caſe 
Witneſles may be uſed 3 but that order not being uſed in this Civil Pro- 
ceſs, Wit are not receiveable in matters of this impotrance, to loſs 
Inheritance; for in the Criminal Tryal, Exculpation would be competent 
to the other Party,who would have Witneſſes thereupon. 


The Lords found that they would not prefer cither Party to the Pro- 
bation by Witneſſes, but gave a joynt Probation, and ſuperceded to give 
| anfwer 
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anſwer, whether the Invaſion would extend to any more then the perſons 
who were actually Invaded, till the Probation were cloſed. 


Carſtairs contra Moncreif, February 20. 167 2. 


After David Moncreiff being Debitor to James Brown in a Sum of 

Money, he did procure Williams Moncreiff hs Son as Principal, and 
Sir Jobs Moncreiff as Cautioner, to grant a Bond to the ſaid James Brown, 
for the ſaid Sum 3 and Sir Joh» being Minor, the Bond is granted with 
conſent of Mr, David as his Curator ; and being now alligned to Robert 
Carfiairs, he charges Sir John»,who ſuſpends upon this Reaſon, that the 
Bond is null as being done by a Minor having Curators, without their 
Conſent; and as to the conſent adhibite by Mr. David Moncreiff, it is 
null, becauſe no Curator can authorize his Minor ## rew jaam to the 
Curators own behove ;z and it is offered to be proven that this Curator 
was Debitor in the ſame Sum before, and cauſed his own Son grant this 
Bond, and his Minor as Cautioner in place thereof, whereby the Curator 
himſelf was liberat of the prior Bond. It was anſwered , That albeit a 
Curator cannot authorize his Minor to any Deed done direttly in favours” 
of the Curator, as if the Minor ſhould grant a Bond to his Curator, oc 
ſhould be Cautioner for his Curator, yet where the Curators behove 1s 
but indireR and conſequential, neither our Cuſtom, nor the Roman Law, 
from whence it is drawn, prohibites or annulls ſuch Conſents of Curators; 
as is clear in the Caſe of a Tutor or Curators authorizing a Pupil to enter 
Heir to a perſon who was Debitor to the Tutor, that yet his conſent was 
valid, |. 1 .quanquam ff.de authoritate &- conſenſu ixtorumzand it this were drawn 
in conſequence to every remote advantage of Curators, neither could Cre- 
ditors be ſecured, nor Minors authorized, It was Replyed, That the 
behove of the Curator is not remote in this Caſe, neuher could the Cre. 
ditor pretend to be in bona fide, as not knowing the Curators intereſt - 
or behove, the Curator being Debitor to him in the ſame .Sum before z 
and this being a fraudulent unwarrantable A& of the Curators, unneceſ[a. 
rily to engage his Minor as Cautioner, the Creditor was partic(ps fraudis, 
and did collude with the Curator in engaging his Minor. 


The Lords confidering, that the Charger did not plead his intereſt as a 
fingular Succeſſor, but was content that his Cedent Brows ſhould depone 
They found only the knowledge and collufionof the Creditor of importan- 
cy to annul the Curators conſent to a Deed not direQly to his own behovez 
and therefore before anſwer,Ordained Browns Oath to be taken ex officio, 
that it might appear, whether there was any collufion or not. 


Laird of Ailntown contra Lady Milntoun, eodeme die, 


He Summonds of Reprobator at the inſtance of the Laird of Milx- 
zoun againſt his Step-mother the Lady Milntown for reducing the Dee 
creet of Divorce, obtained againſt Johr Maxwel her Husband, which 1s at 
large difpute and decided the 14 of July 1671 3 , at which time the Lords 
found Reprobators upon corruption or prompting of Witneſles, if they 
were uſed before Sentence, probable by Witneſſes; but if they were only 
proteſted for before Sentence, and inſiſted in after Sentence, thar the fame 
ſhould only be probable by Writ or Oath of Party, which being-imme- 
diatly after that Interlocutor ſtopped , and now heard in preſentie at 
tengrth, the Lords did recal the _— Interlocutor,and found LN 
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either before or after Sentence, probable by Witneſſes, being above all 
exception, and ordained the Purſuer to condeſcend upon them, 


It was propoſed, That Reprobators might not ly over to run the courſe 
of the long Preſcription,but that it ſhould be intented, at leaſt within three 
| years after Sentence, at leaſt not theresfrer, unleſs the evidences 'of the 
Corruption or Inhability of the Witneſſes were new come to knowledge, 
and that this requiring a Statute, might be offered to the Parliament. 


Maſter James Reid contra Counteſs of Dundee, February 21. 1672. 


Aſter James Reid being Infeft in an Annualrent by the Earl of Dux. 

M dee,purſues a poynding of the Ground 3 Compearance is made for 
' the Counteſs of Dundee, who produces her Infeftment by the Earl her 
Husband, of the Lands in queſtion in Liferent, and that 1n lieu and place 
of certain other Lands, whereunto ſhe was provided by her Coatra of 
Marriage, and which ſhe renunced at her Husbands deſire, and bearing, 
becauſe the Earls Mother was infeft in the ſame Lands in Liferent, thatim 
place thereof the Counteſs ſhould be infeft in other Lands, during his Mo- 
thers Liferent, and thereupon craves preference, It was anſwered, That 
the Ladies Infeftment.is baſe, not cled with Pofſeffioh, whereas the Pur. 
ſuers Infeftment is publick 3 and albeit the Husbands Poſſeſſion is ordi- 
narily holden to be the Wifes Poſſeſſion, yet that is 6nly as to Infeftmenty 
for Implement of ContraQts of Marriage in favorem M atrimonij, but not 
as to any other Infeftments. Jta eft,T his Infefrment is not for Implement 
of the Contra of Marriage, but in place of the Lands ſo provided and 
renunced, 29. The AR of Parliament anent publick and privat [nfeftments, 
allows only baſe Infeftments cled with Poſleſſion ; and though cuſtom 
hath extended that Statute, that although the Wife poſſeſs not, yet the 
Husbands Poſſeſſion ſhall be repute hers, which is introduced by cuttom in 
favours of Wives that cannot otherways poſſeſs 3 yet cuſtom hath never 
extended it further than to the natural Poſſcſhon of the Husband, and here 
the Husbands Mother being in natural Pofſeſſion, the Husband cannot be 
ſaid to poſſeſs, unleſs he did either poſſeſs by himſelf, or by his Tennents, 
or Chamberlains, but a Poſſeſſion derived from his Father or himſelf to a 
Wodletter or Liferenter, cannot be ſaid to be his Poſleſſion, theſe pole 
fiog proprio jure, and not being in his power 3 and though a Liferenters 
Poſſcſhon might be interpret to be a Civil Poſſeſſion for the Fiar, yet 
that is but fi@ione juris , and they cannot concur two Fittions in the ſame 
point,otherwiſe there could be no end; forif the Mother had given a diſtin 
right,and that Party had been in Poſſeſſion, that PartiesPofletſion would be 
the Mothers Poſſeſſion, and the Mothers Poſſeſſion would be the Sons 
Poſſeſſion, and the Sons Poſſeflion as Husband would be this Ladies Poſ- 
ſeſſion ; and albeit if the old Ladies Right had been conſtitute by a Re- 
ſervation in this Ladies Right; the old Ladies Poſſeſkon might be inter- 
pret as flowing from this Ladies Right, yet here it is not conſtitute by reſer- 
vation, but is only related as being already conſtitute, It was Replyed 
forthe Lady, That by the conſtant cuſtom the Husbands Poſſeſſion, is un- 
derſtood to be the Wives Poſſeſſion, to all effe&s and purpoſes ; neither is 
there-any diſtinGion, what kind of Poſſeſſion it be ; and albeit by the 
AQ of Parliament, baſe and privat Infeftments without Poſſeſſion be poſt- 
.poned'to. poſterior publick. Infettments, . yet that is expreſt in regard of 
the fraudulency and latency thereof; but where there is no fraud, but an 
onerous Cauſe, the leaſt Poſſeſſion is ſufficient, as the Poſſeſſion =_ ar- 
- ICC, 


5 © 


a 


i» OD. (Þ *4 


- 


The Decifions of the Lords of Sofffen, 1672. 95 
randice Lands k ſufficient by poſſfſing the Principal Lands and Infett- 
ment of Anmialtent, i vald agamft poblick Fofetements before the Term 
2 which the Anmalrent is payable, becatife the Antmalrent carmot be ac- 
connted-laterit while it carmot 4&5; fo this Ladies tfettment bcing not 
only for ant onerous Cauſe, vis. ir! Het of att equivalent Infeftment re+ 
trated, but alſo being moſt favourable, being a Wifes Proviſions, which 
Creditors havegood reafort to inquire after, and cantiot be faid to be 1a- 
ter, thongh thete were no Contrat of Marriage, it being botf ordinary 
and dure by Husbands who tave ought to provide their Wives; and this 
being m place of the proviliott by the Contra of Marrnge , hath the 
fime priviledge and favour thetewith; bur wharfoever might have been 
pretended againſt baſe Infeftments, as larent and fraudulent, before the 
A& of Patliamertr artertt the ap Seafins , this Fnfefrment being 
granted after that AR, no Creditor cart pretend that it was latent, ot 
thcy deceived thereby. 


The Lords ſuſtained the Liferenters Infeftment, and preferred the ſane 
to the Creditors polterior Publick Infeftment, 


Baillie of Littlegil contra Somervel, eodems die, 


N a competiion between Baillie Arreſter, and Somervel Aﬀegney, have 
ing 2 prior Intimation , which Baillie offered to improve , whereta 
there was but only two Wineiles, the one deligned Wiliaw Weed 
Iadweller in Edinburgh ; whereagent it was alledged. that be ought ts be 
more particularly detigned, becauſe it was not conſtant that ever there 
wasſuch a perſon, and the Deſignation was ſo general, that by no inqui- 
ry it could be found, unleſs all che Indwellers m Edarkurgh at that nme 
were examined, It was anſwered, that the AR of Parliament anent the 
Deſignation of Witnelles requires no further, and fo the Party was not 
obliged by any Law to condeſcend further, 


The Lords found that the Afligaey ought t& condefcend more particu- 
larly, that the Witneſſes might be found and known. 


Thefaurer-Deput contra La, Aztoun, Feb, 22. 1572, 


' A Nadrew Paterjon having obtawncd the Gitt of Eſcheat of the Laird of 
Craig, and thereupon having obtain'd Decreet againit the Earl of 
Duzdee, as intrometter with Craige Moveables, whereupon the Earl of 
Dundees Eſtate was Appryſed 3 Ayzzonr having the Gitt of altimmns heres of 
the Eſtate of Dundeeg and having obtained a ſecond Gift of the Eſcheat 
of the Laird of Craig, he purfues a Redaion of the Decreet againſt the 
Eart of Dundee,, and Infeftment following thereupon, upon this reafon 
that Paterſon Gift was granted by the Exchequer, not gratis, but with a 
Back-Bond, that bemy ſatisfied of the Debt of the Horning , and of his 
own Debt, and of the Expences of the Gift, there ſhould be place for a 
ſecond Gift. Likeas, there is an A& of Exchequer 'in 70 1661, and 
another m Anno 1663, Whereby Back-Bonds to be granted by Donators, 
are appointed to be feen by the Thefaurer, and Gifrs are ibite to be 
expede till that be done ;. yet contraty thereto Paterſons Gik was furrepti- 
tronfly taken our without Back-Bond, whereupon the Purfuer did purfue 
the fatd Andyew Paterſon before the Exchequer, decerning —__— 
fo give a Back-Bond, anddecfaring it to be of thefame effe&, as it it ha 
beer given ofthe Date of che Gift. It was alledged for Ajtoun,that what- 
ever might be pretended: againtt Paterfore the firſt Donator, upon his un» 
.. MY warrantable 
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warrantable and ſurreptitious taking out of the Gift, without the Back. 

Bond, the ſame cannot be relevant againſt Aztoun his fingular Succeſlor, 

who was-not called to the Decreet the Exchequer , but who Contra. 
ed with Paterſon bona fide.. 29. The Acts of Exchequer alledged , do not 

bear any Clauſe irritant that the Gift ſhall be null, or be in the ſame con- 

dition as if the Back-Bond had been granted yg but do only prohibite 
the Clerks to expede them; and if on that ground Parties acquiring Rights 

from Donators bone fide for onerous cauſes,may loſe their Sums and dili- 
gence, it would be of great inconvenience to the Liedges, who it upon 
ſearchinto the Exchequer, and no Back-Bond granted, are i: ##to to con- 

tract, 3% The Lords of Seffion are only Judges in the point of Right,and 

are not to be determined by Decreets of Exchequer. It was anſwered, 

That where Giftsin Exchequer are for the Donators merit, or ſpecial con- 
ſideration given gratis, and without Back-Bond , the AG of Exchequer 

takesno place, but only in the caſe where Back-Bond 1s appointed to be 

granted, and yet the Donator doth ſurreptitiouſly expede the ſame, with- 
out giving the Back-Bond,, which being his fault, atfefts his Deed , and 
affetts the ſingular Succeſſor, even ex nature rei, though there were neither 
A@ nor Decreet of Exchequer, 59. Though the Lords of Sellion are 
p—_ in the point of Right, yet the Exchequer are the givers and : a 

ifiers of Giftsz and as to theſe, their As _ the Gifts, as tho Gifts 
of Ward and Non-entry bear expreſly, ay and while the entry of the next 
and lawfulHeir;yet there are Actsot Exchequer declaring that the Non-entry 
ſhall only, extend to three Terms after the Ward : And though in thir Ads 
there be no Clauſe irritant, yetthe expeding of the Gift contrary thereto, 
being vitious and unwarrantable, & ſpreta authoritate judicis , it is vitiun 
realez and fingular Succeſſors cannot be ſaid to be inſnared thereby , ſeing 
they know that it is moſt ordinar to give Back-Bondsz fo unleſs upon 
ſearch they find that the Gift was granted free, and without Back-Bond, 
the ſole finding no Back-Bond extant or recorded, 1s not ſufficient, in re- 
ſpect of the faids Acts of Exchequer , which evidences that Back-Bonds 
are ordinarly granted. 

The Lords found the reaſon of ReduQtion relevant, notwithſtanding of 
the Defences, and that the ſurreptitious taking out of a Gift without a 
Back-Bond, after the ſaids As of Exchequer, did qualife the Gift, as if 
the Back-Bond had been granted,even agaiaſt (ingular Succeſlors, 


Gray contra Watſon, Feb. 23. 1672. 


Ray having an ancient Infeftment of Barbanoch from the Lord Gray, 

but his Father having died when he was young, his Tutor polleſt ; 

and his Tutor alſo dying in his Pupillarity, the Tutors Wife continued in 
poſſeſſion 3 in the mean time Watſor who had Married her Siſter, takes a 
new Original Right from the Maſter of Gray, and comes to poſleſſion by 
the conſent of his Wifes Siſter without Proceſs, Gray who was Minor having 
entered Heir to his Grand-fire,and being Infeft, Watſor compeared and ex- 
cepted upon his Infeftment, and alledged the benefit of a poſlefſory Judge- 
ment, being ſeven years in poſſeſſion, which the Lords ſuſtained z where- 
upon Gray raiſes a Reduction , and did, Reduce Watſors Right, as being 
long poſterior to his Right z and the Queſtion arifing, whether Watſor 
ſhould be lyable for the Mails and Duties from Citation , Litis-conteſtati- 
on, or Sentence in the Reduftion. It was alledged for Gray, that the on. 
ly ground that could free Watſor from Maills and Duties, is , that he is 


bona 
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bona fide poſſeſſor cuns titulo, & facit frutFus perceptos ſuos » And whenlos« 
ever that ground ceaſeth,the Duties are due tothe educer who hath right; 
which is ſometimes found to be from the Citation , Litis-conteſtation , or 
Sentence 3 but here it muſt be from the Citation , becauſe the Purſuers 
Right was produced and ſhown to the Defender in the former Purſuit-of 
Maills and Duties, whereunto he had nothing to obje&t, but the bencfice 
of a polleſſory Judgement3 fo that he cannot be faid only to doubt or he- 
ficat ofhis Right, but to know clearly that he had no Right, although he 
was ſecure, till-ReduQtion was intented, by the priviledge of a polleliory 


Judgement - And as his poſleflion was not bone fide, ſo it was vicious an 


clandeſtine, neither attain<d by Authority, or conſent, but by the collu. 
Gon of his Good-ſiſter the Tutors Witez and Wiſor having lived within 
two Miles, could not be ignorant that (7rays PredecelJors were repute He- 
retable Poſſeſſors. It was anſwered for Watſon, that Gray being bur Infeft 
as Heir to his Grand-fire, and of a long time out of poſſeſſion, he might 
lawfully take a Right from the Mr, of Gray Superior , who might have 
recovered the Right of Property by Reſignation ad remanentiam, or Kecog- 
nition ; ſo that the ſight of the Purſuers Right could not put Watſon out of 
doubt of his own Right. It was Replyed, That there was neither Re- 
fignation or Recogiition, nor did Watſon propone any thing thereupon 1n 
the Reductions — | 

The Lords found the Maills and Duties due fince the Citation on the 
Reduction. 


Neilſon contra Arthur, eodem dies 


Eilfon having charged Elizabeth Arthur Lady Cammetham, upon a Borid 
granted by her, (he Suſpends on this reaſon, that it is null , being 
granted by her veſtita viro, It was anſwered, That ſhe had proprives Pa- 
trimonium conſtitute by her Father, for her own and Childrens Aliment, 
wherefrom her Husband' was excluded ; and this Bond was for Furniture 
to her ſelf and Children, and ſo ought to afte&t her, and that Aliment. 


Which the Lords found relevant. 


Wallace contra Wallace, Eodem die. 


WJ of Carrall purſues a Redution of a Decreet Arbitral, pro- 
nounced betwixt him and Captain Kennedy, by which he was 
found Debitor to Captain Kernedy' in 5000 Merks, and which Decreet 
was now Aſhigned to Edward Wallace: The firſt reaſon of Reduttion was, 
becauſe the Submiſſion being Subſcribed, and delivered to the Arbiters, 
with a blank Induratice, they had unwarrantably filled therein an Indu- 
rance for three years after the Submiſſion ; wheteas being blatik, it doth only 
proport the Indurance of a year; and the Decreet Arbitral being pronounc- 
ed near three years theteafter,is altra vires compromiſſi.49. The Decteet is null 
and unjuſt by enorm Leſion, in that the Purſuer is deterned: in 5000 
Merks, without mention of any cauſe, but only in general; neither can 
there be any thing produced to inſtru& that he was Debtor atall, Itwas 
anſwered, 10.That neither Reaſons is relevant againſt an Aſſigney,who ſce- 
ing a clear Decreet Arbitral, which requires no formalities, nor ſolemnities, 
he was obliged to inquire no furtherz neither can the Cedents Oath 
prove againſt him, that the Submiſſion was Subſcribed blank. Tha 
K 3 i 
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The Lords Ordained the Arbiters Oaths to be taken, whether the $ub- 
miffion was blank in the Indurance, when it was delivered; and found 
that if it was blank, it endured but for a year: And found,that ſeing it ww 
only general, without mentioning any particular caufe , that it was null, 
unleſs the Defender altratt x, by proving the cauſe thereok 


Corfer contra Deans, Feb. 24. 1672. 

Arbare Corſer as Executtix to het Husband, purſues George Dezns Not. 
tar for payment ofa Bond of 137 Pounds granted to the Defung, 
who alledged Abſolvitor, becauſe the Bond is null, being granted by hin 
when a Minor,and bis Father onlife, without his confent,who as lawful Ad. 
miniſtrator , was Curator to him; which was found in the Cafe of Six 
George Mckenzie againſt Fairbolm. It was anſwered, That the Defender 
was not then in familia paterna , but was a Nottar and Meſſenger ating 
for himſelf ſeveral years, 29, The Bond bears, That the Sum was advanced 
formaking him Nottar and Meffenger, which being fo profitably imployed, 
he is lyable as Incratns thereby, which is effeQual againſt any Minor. Jt was 
Replyed, That the Father remains as Curator, whether his Son continue 
in his Family, ornot 5 in the ſame way as other Minors, though not in the 
Family of other Curators, yet cannot a@ without their confem ; Neither 
does a Minors skill as Nottar or Meſlenger , take away the hazard of 
his levity m managing Aﬀairs; Neither can the Mivors affertion in 
the Bond prove that the Money was imployed to make him Nottar, or 
Meſſeager 3 for eadem facilitate, that Minors may be induced to borrow 
Money improfitably, they may be induced to declare what is not trath - 
And though this Bond were null, the Purluer may purſue tor any thing 
profitably imployed for the Minor, but not on this Boyd. 

The Lords ſuſtained the allegiance to validat the Bond, that the Sum 
was imployed to make the Defender Nottar and Meſſenger; but found that 
it was not proven by the acknowledgement of the Bond, but thas x mighs 
be proven prout de jure, 


Semple contra Givan, eodem die. 


Ohn Semple Merchand in Edinburgh , having died without Teſtament, 
and his, Children being Infants, Agnes Martine his Relidt their Step-monher 
continued in poſleflion, who having married aſecond Husband, they iwpig- 
. Norat a papt of the Goods to David Givas and others, for ſecurity of Sams 
borrowed; fromahem 3 Agnes only Child to the faid umquhile Jotw, purſues 
the ſaid Dazd Givan, and others, havers of the G for delivery of 
the Heirſhip. moveable, and produced a Declaration by Agnes Martine, ex- 
prefling the particular Goods, The Defender alledged Abſolvitor,becauſe 
the Goods. in queſtion being moveable, poſleſion preſumes a Tixle, & poſ- 
ſaſſor nox. texetur gocere ode titalo , and they having impignorat the Goods 
for Sums.of Money delivered. by them to Agnes Martine and her Husband, 
bo had cantinued long in polieſfion of the Goods, it is ſufficient for 
them, without inquiring to whom they belonged befores, which is neceſ. 
 arity introduced for Commerce, becauſe Moveables paſſing from hand to 
hand. withqut Writ, if any Party wbo once had. right to them, ſhould 
thereupon, punſue the poſterior acquirers, and ſhould overtake them, un- 
leſs they could inſtruct a progreſs, which is ſcarce poſſible, no party could 
be fecure, apd all Commerce behoved to ceaſe 3 and though in rebus fur- 
#035, the Romas Law hath introduced labens realem,which makes. the Goods 
recoverable 
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recoverable from any ſingular Succeſſor, that can be extended to no other 
caſe, nor is it here pretended. 29, Agnes eMartine had the Communion 
of Goods, and a half, or third was hers, andthe property of Heirſhip 
moveable cannot be in the Heir, ill they be choſen and drawn, for the 
beſt of every kind is according to the fancy and choile of the party, un- 
till which choiſe be made, the Heir can have no conſtitute property, and {0 
cannot purſue Reſtitution, which is rei vindicatio, . It was anſwered, That 
albeit in Moveables, lawful poſſeſſion infer a preſumptive Title, and that 
one having had a prior Right, cannot put the preſent poſleſlors ro inſtruct 
their progreſs, yet that Rule hath this exception,, except the prior Pro- 
prictar doceat qyomwodo defeit poſſadere , or that it was in fuch way, as that. 
the Goods could not paſs by Sale or Commerce , as, if the Goods were 
ſtollen, or if they had ſtrayed , and there is no way more competent then 
by the death of the Proprietar : for if it be inſtruQed that the Proprietar 
had the Goods in his polleffion at his death, it doth fully take off the pre. 
ſumption , that they paſſed from him by Sale or Commerce to theſe. Des. 
fenders 3 and it this were notſultained, any inſolvent perſon poſleſſing the 
Goods of Defund9s, and ſelling the ſame, their Children ,, or neareſt of 
Kin ſhould be for ever excluded ; nor hath it any importance that an Heir- 
ſhip was not drawn, becauſe the Purſuer being, the only Child, hath righr. 
to the whole Movecables , except the Wifes part 3 and though the Relig 
Declaration ſhould not prove , the Purſuer offers to prove the Goods in 
queſtion were in her Fathers poſleſſion the time of his death, as his own 


Goods. 


The Lords repelled the Defence, in reſpe& of the Reply and Condeſcen« 
dence foreſaid, unle(s the Goods impignorat, and others intrometted with' 
by the Wife, did not exceed her ſhare. ; 


Street contra Maſon, February 27. 1672. 


Ames Maſon Merchant in Fdinburgh having begun a Correſpondance 
J and Traffique with William Street Merchant in Londow, did after the 
beginning of the ſaid Correſpondance infeft his eldeſt Son James Maſor, 
a Child of two years old, in certain Lands belonging to him 1n the Coun- 
trey, and did thereafter continue the Commerce with Street till the year 
1665, and then gave Bond for five Bundred pounds. Sterling, with a Clauſe 
of Infeftment in an Annualrent out of theſe Lands, whereupon Street was 
Infeft 3 but finding that the Son was Infeft before him, he raiſed Redu- 
ion on this Reaſon, that the Sons Infeftment was a moſt fraudulent Deed, 
done by Contrivance and Machination of the Father, to inſnare and de- 
ceive this Purſuer, who was under Correſpondance and Commerce with 
him by an uninterrupted Tract of Trade, begun before the Sons Infeft- 
ment, and continued till Maſo» broke. It was anſwered, That the rea- 
ſon of KeduQtion is no ways relevatit, becauſe the ground of ReduRion is 
more then two years after the Sons Infeftment 3 and though the Law of 
this Kingdom hath been moſt favourable to ſecure Creditors, againſt frau- 
dulent Alienations by the A& of Parliament 1621, yet it is -ofly limited 
to Creditors who were Creditors the time of ſuch Alienations, but no 
frand can be faid to be done to theſe who then were not Creditors ; and 
if poſterior Creditors might quarrel anterior Rights, though granted ta 
Chileren, it would utterly incapacitate Parents to provide their Children, 
either for Livelyhood, Imployments, . or Marriage, and there never hath 
been at example ſuſtained of this kind in this Kingdom, It was _y 
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for the Purſuer, 19. That there being an continued Tra@ of Traffique 
between the Purſuer and old Maſor, ode before the Diſpoſition to the 
Son, it may juſtly be taken joyntly, as the Lords have ordinarly inter- 
pret the Statute, of excluding Probation by Witnefles, of Merchane Ac- 
compts after three years,ifit continued in a current Accompt,it was to be 
eſteemed as one Accompt,and that the three year was to be reckoned from 
the laſt furniture, though the beginning of the Accompt might have been 
for many years before 3 ſo here the Credit given by the Purſuer to Maſon 
at the beginning of the Correſpondance, is the cauſe of all the poſterior 
furniſhing; in'the ſame way as if at the beginning Maſor had given a Bond, 
mentioning the Credit he had received from Street, and oblidging him 
as an honeſt Correſpondent, thankfully and honeſtly to pay all Furniture 
he. ſhould receive. 29. Albeit this Reduftion could have no ground 
from the A& of Parliament 1621, yet that AR is not derogatory to the 
Common Law of Nations, whereby all Deeds done by Fraud,Contrivance, 
and Machination, whereby Parties have been inſnared and deceived, are 
null and void;and by the Civil Rowan Law,ſuch fraudulent Deeds are an. 
nullable per aioneme Paulianam, as done in fraudem Creditorum,though they 
be poſterior Creditors, neither doth the Purſuer pretend that all Diſpoſt- 
tions in favours of Children are quarralable by poſterior Creditors, but 
only ſuch Diſpoſitions as can have no rational ground for which they are 
granted, and are evidently preſumed to be done of defign to inſnare per- 
ſons, and induce them to give Credit, and yet be excluded by theſe 
fraudful Deeds, and there was never a grofſer Fraud or Machination then 
this in queſtion, as appears in theſe Points. 19. It 1s by” a Father to his 
appearand Heir. 29. Upon no convenient occaſion for the Sons uſe, he 
being an Infant of two years old. 39. The Diſpoſition produced does nei- 
ther Reſerve the Fathers Liferent,nor a Power to affeR or burden, as is or- 
dinar in ſuch Diſpofitionsz and it is moſt probable,that there hath been ano- 
ther Diſpoſition, of the ſame Clauſes, of the ſame date, that the Sons In- 
feftment might equally relate to either,and to be made uſe of as the Father 
ſaw cauſe, 49. The Purſuer is a Stranger, and could not in the continu- 
ance of a Trade, be alwayes ſearching Regiſters. 5%. Major a few 
years after this Diſpoſition became a moſt notorious Bankrupt, his Debt 
doubling his Eſtate; ſo that there is no doubt but at the very time of the 
Sons Diſpoſition, the Father knew himſelf Inſolvent, and therefore the 
Diſpoſition could have no other interpretation or deſign, but to be a re- 
ſerve when his Credit ſhould be broken, and thereby Parties continuin 
to Trade with him were inſnared. - 6*, The Father continued in Policf: 
ſion,and granted Infeftment both to this Purſuer and others,as if the Sons 
Infeftment had never been granted,or it had been in his power, all which 
evidence the fraud to be exceeding groſs 3 and upon far leſs grounds the 
Lords reduced a Band granted by John Pollock to James his Son, payable 
at the Fathers death, though the Son was no Infant, but out of the Fa- 
mily, and preferred the Fathers poſterior Creditors , who continued to 
Trade with hich till then 3 and found the Bond, and an Adjudication there- 
ori null, as a fraudulent latent Deed, upon the 12, of February, 1669, 
The Defender Duplyed , 1%. Thatthere is nothing here to ſhow an ante- 
_ rior Debt; and thatthough a#io Pauliana did extend to poſterior Creditors, 
yet that was 0hly in caſe'of a.contrivance betwixt the Diſponer andAcquirer, 
which cannot be in thiscaſe, the Acquirer being an Infant. 29. This Kingdom 
having Publick Regiſters, by which Parties that Conitratts,may know their 
Debitors condition : even ſtrangers ought to have conſtitute a Procurator 
here, 
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here to enquire into the condition of their Correſpondent, eſpecially ſeing 
the ground of this ReduQion is a Bond bearing Infeftment in Land, and 
not in the ordinar way of Traffiquez and theſe Regiſters not being a- 
mongſt the Romans, or elſe where, though they did extend Fraud to po- 


. terior Creditors, we ought not, who have a ſpecial Statute fixing the li« 


mits of Fraud, neither can the Sons Diſpoſition here be called a latent 
Deed, as Pollocks Bond was, it being a publick Infeftment holden of the 
Superior, and the Seafin regiſtrat, 

The Lords laid hould upon two points in this Debate, vis, That the 
Father knew himſelf Inſolvent at the time of granting the Sons Diſpoſition, 
and yet continued his Traffique with the Purſuer as before, and that it 
was probable that the Father had another Diſpoſition of the ſame date, 
reſerving his Liferent, and with a power to burden 3 and therefore they 
ordained Maſons Compt-books to be produced, that it might appear whe- 
ther his Debt did eceed his Credit, and allowed Witneſles ex officio to be 
adduced for inſtructing the condition of his Eſtate at that time, and like- 
wiſe the Writer and Witneſles in this Diſpoſition,and any other Witneſles, 
whether there was another Diſpoſition then this produced, having Refer» 
vations therein contained, 


Scot contra Muirhead, eodems die. 


Mr John Muirhead having fold certain Lands to Walter Scot and 
his Son, they purſue Declarator, that thereby they have right to 
the Teinds of the ſaids Lands, in ſo far as the Diſponer had right, becauſe 
by the Diſpoſition, though there be no expreſs mention of the Teinds, 
yet the ſamine is emplayed, in ſo far as they are affigned to the Tennents 
Tacks without Reſervation, and they are burdened with thirty pounds of 
Teind to the Miniſter, and all ſubſequent Augmentations, and the Ten- 
nents pay a joynt-Duty, both for Stock and Teind, and they gave more 
than twenty years Purchaſe for the Rental, comprehending both Stock 
and Teind, It was anſwered, That Teinds being diſtint Rights from 
Lands, the famine cannot be conveyed with the Lands, unleſs they be 
expreſt, and not by Preſumptions or Inferences, 


The Lords having ordained the Commoners, Writers and Witneſſes in the 
Diſpolition to be examined ex officio, they found little clearneſs thereby; 
but by the tenor of the Diſpoſition, They found that the Purſuer had right 
to the Teinds; but in regard that the conception was fo unclear, They al- 
lowed the Defender to be reponed, refounding the price cum omni cauſe, 
except the Compoſition to the Superior, 


Earl of Argile contra Laird of Aytown, February 28. 1672. 


AS Paterſon having obtained a Gift of the Eſcheat of the Lands 
of Craig, did thereupon purſue the Earl of D»ndee for Intromiſſion 
with Craige Moveables, and obtained a Decreet againſt him, which he aſ- 
ſigned to the Laird of Ayztown, who thereupon appryſed the Eſtate of 
Dundee, and did aſbign the Appryſing and Grounds thereof to Sir Colir: 
Campbel , for the uſe of the Earl of Argile, with Warrandice from 
Aytouns own FaQ and Deed,and that the Sums were truely due,reſting and 
owing z but thereafter the Theſaurer-deput having obtained a ſecond Gift 
of Craigs Eſcheat, and thereupon a Decreet of Exc quer againſt Paterſon, 
founded upon two Ads of Exchequer anterior to Paterſons Gift, and 


* thereupon decerning Paterſo# to give a Back-bond,and declaring the Gift 
L . 


afteted 
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affeted therewith, as if it had been given ab initio, in reſpett Paterſon had 
ſurreptitiouſly and unwarrantably taken out the Gift, without giving of the 
Back-bond 5 likewiſe the Thefaurer-deput,. as having a Gift from the King 
of »liimns Heres to the Earl of Dundee, and upon the faid ſecond Git 
and Decreet,having reduced Aytowns Appryling,as being founded upon Pg. 
terſons Gift, which was extinR, as being before ſatisfied of aJl his Intereſt, 
conform to the Back-bond ; the Earl of Argile and Sir Colin Campbel charge 
Ajtoun upon the Warrandice, who gave in a Bill of Suſpenfion ; and the 
Lords having appointed the Cauſe to be diſcuſs'd upon the Bill, Aztown infifted 
on this Reafon, that his Warrandice being but limit to his own Fact and Deed, 
and that the Debt was juſt, it was not contraveened, for the Redudtion 
proceeded not upon his Deed , but upon Paterſors Deed ; neither was he 
called in the Decreet of Exchequer, not could it be queſtioned that the 
Debt was due by Dxndee to any repreſenting Craig, whoſe Moveablcs he 
intrometted with, 20. Though he ſhould be lyable, he Clauſe of War. 
randice ought not to be lucrative, but only to reſtore Argile to the Sumy 
he payed Aztour, cum omni cauſa, there being neither fraud nor fault on 
Aytouns part 3 and the Lords have oft-times found, that it any Party tran. 
at upon a clear ground of Diſtreſs, the Warrandice reaches no more then 
the Sums he tranſated for. It was Anſwered, That the Warrandice was 
contraveened, in fo far as it was now found that there was no Debt due 
by Dundee to Ajtoun or his Afſigney 3 for albeit Duzdee remained Debj 
tor to the Repreſentatives of Craig, that cannot be the meaning of the 
Clauſe, ſeing verba ſunt ſumenda cum effetFu, but that the Debt ſhould be due 
by Dundee's Repreſentatives to Aytoun or his Aſfigneys. 


The Lords found that to be the meaning of the Clauſe 3 but gave re- 
courſe only for the Sums payed to Aytour, with the Annualrents thereof and 
whole Expenſcs,asArgile ſhould give up the fameupon his word of Honour, 


Dame Margaret Fowlis contra Gilmours, ecodtm die. 


" I Mqubile Sir Azdrew Gilmour Advocat, not having any Children for 
a confiderable time after his Marriage, diſponed his whole Means 
and Eſtate to Dame Margaret Fowlis his Spoufe and her Heirs ; and hav- 
ing thereafter one Daughter, he diſponed of new his Eſtate to his Daugh- 
ter, reſerving her Mothers Liferent, and providing that if his Daugtuer 
died unmarried, and without lawful Children before her Mother, ſhe re- 
maining unmarried, that the Fee thereof ſhould belong to her Mother, and 
madea Te(tamentto the ſame effe&,and ſome years thereafter his Daughter 
died , Sir Andrew's Means being due by Bond, which having no clauſe of 
Infeftment, belonged to his neareſt of Kin, and to the neareſt of Kin of 
his Daughter, and at the time of the Daughters deceaſle the late Preſident, 
and the Reli& of William Baillie, being Father-Brother and Father-Siſter to 
the Daughter,were neareſt of Kin 3 there was no Teſtament confirmed of 
Sir Andrews Daughter in the Preſidents life ; and now the ſaid Dame 
Margaret Fowlis purſues a Declarator, that Sir Andrew his whole Means 
and Eſtate belongs to ber by the Diſpoſition and Teſtament, and called 
Alexander Gilmour of Craigmiller the Preſidents Son, and Margaret Gilmour « 
Relic of the ſaid William Baillie , who alledged Abfolvitor, becauſe the 
terms of the Diſpoſition and Legacy in favours of the Purſuer bears ex- 
preſly,ſhe remaining unmarried, whereby the ſame is a conditional Proviſion, 
and cannot be claimed by the Purſuer during her life, becauſe ſhe is ſtill ca- 
pable of Marriage 3 ſo that it muſt be underſtood to be a Mags” 4 
It10N; 
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dition, and though it ſhould but import a reſolutive Condition, that the 
Purſuer ſhould be Fiar after her Daughter, yet ſo,as if ſhe happened to 
marry, her Right ceaſcth, ſhe ought to find Caution. that in caſe ſhe mari 
to reſtore. The Purſuer anſwered, That the Clauſe in the Diſpoſition and 
Teſtament did not import a condition, that the Purſuer ſhould remain un- 
married all her lifetime, for it is not put as a Provifion or Clauſe by it ſelf, 
but is annexed to the Daughters dying without Iſſue before her Mother, and 
ſhe remaining unmarried,ſfothat remaining unmarried,can only be underſtood 
the time that her Daughter deceaſed without Iſſue or Marriage, which is 
evident to have been the DefunAs mind, becauſe he does not provide to 
whom the means ſhould belong, it ſhe happened to marry thereafter, 
which certainly he would have done, being io knowing a man. 29. By 
his former Diſpofition when he had no Child, there is no ſuch limitation, 
but it is abſolute. 39. In dubio matrimonia non junt reſiringends, though 
ſuch a Proviſion might have been valid, if it had been clearly the DefunQs 
mind, yet being at moſt doubtful, it ſhould be interpret with the greateſt 
freedom to Marriage. 


The Lords found the meaning of the Clauſe tobe, the Purſuers remain- 
ing unmarried the time of her Daughters deceaſe, and that it did not im- 
port a reſolutive or ſuſpenſive Claule,if ſhe happened to marry thereafter. 


Anderſon contra Johnſtoun, June 5, 1672, 


ww Illiam Anderſon having purſued an Improbation of a Bond alledged 

granted by him to Mr. George Johnſton, and failzying of him by 
deceaſe to Agnes Johnſtoun his Daughter, The Purſuer intſted in the in- 
dire&t manner 3 whereupon the Lords,having adviſed the probation, found 
that the Bond bearing Date in Ano 1649. and nothing done thereupon, 
till of late after Mr. George Johnſtown the pretended Creditors death , and 
that by Ocular Inſpe&tion the body of the Bond , the Purſuers pretended 
Subſcription,and one of the Witneſſes were the ſame hand-writz and that 
by ſeveral Teſtimonies and Teſtificats, it did appear, that there could be no 
ſuch perſons, as the Writer and Witneſſes in the Bond, found to havebeen 
exiſtent, or to have been Servants then to the perſons to whom they are 
deſigned to be Servants. 


The Lords thereupon declared the Bond to make no Faith, but if the 
Defender would aſtru&t the Bond, by proving the cauſe thereof, which 
was expreſt to be a Dcbt due after Compt and Reckoning , or would in- 
ſtru& that there were ſuch Witneſſes as are here defigned, who could write, 
the Lords would receive the farpe, albeit the ſame was not proponed, or 
admitted the time of Litis-conteſtation : But the Lords did not refer the 
matter to the J»ſ/ices, not: having found who was the  Forger, and the 
Bond being pretended tq be granted to the Purſuers Father, who had a pro- 
bable ground of ignorance tor making uſe of the ſame, 


| Wood contra Rollo of Powhouſe, eodem die. 
M<z Wood Merchand in Edinburgh purſues Rollo of Powhouſe,as Heir 
; to his Father, for 27 ry of a Merchand Accompt, current- for ſe- 
eral years, . whereof the laſt Articles were within three years of the Pur- 
it, , f L 4 ; 
The Lords found the whole probable by Witneſſesz and at the adviſing 
ofthe Cauſe, the whole Articles of the Accomptbeing fourteen, they were 
all proven by two Witnellcs, except ſome tew in the middle of the Ac- 
L 2 compr, 
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compt, notexceeding ten pounds Scots,which was proven but by one Wits 
neſs 3 and feing umquhile Powhoyſe died ſhortly after the taking on of the 
Accomprt, , ſo that his Oath could not be taken. 

The Lords topk the Purſuers Oath of Supplement, and decerned for the 
whole; . one of the Witneſkes was the receiver of the Goods, and the other 
had been the Merchands Servant, at the time whogave them off. 


The Town of Iznerneſs contra Forbes ofCollodin, June 13. 167 2, 


"THe Town of Innmerneſs having adduced Witneſſes, to provethe quan- 

| tity of the Moulters of their Miln , and ſeveral Objections being 

made againſt the Towns Witneſſes, 'debated before the Ordinar, on the 
Witneſles, and reported to the Lords. 


They: found that theſe who were preſent Baillies, or Town-Officers, 
coyld-inot be Witneſles in this Caufe,which concerned the Common Good 
bur that others, albeit Members of the Incorporation might be Witnelſles, 
though they had beeri formerly Magiſtrats or Officers, they not being ſuch 
now; and did alſo admit a Witnels who was a preſent Member of the 
Council; cam nota, 


Wallace contra Purves, June 14, 1672, 


WW i purſues a Declaratqr of Property and Right againſt Parvez, 
for declaring the Right of a Tenement of Land in Edinburgh and of 
a'Well belonging thereto. . 1he Defender alledged no Procels, becauſe he 
was oply Cited upon fix days, whereas Declarators requires 21, days. It 
was Replyed, that the Lords by their Deliverance had priviledged the 
Summonds to be upan fx days.Itwas anſwered, That the faid priviledge was 
nat paſt; by the Lords, ex certa ſcieztia, but of courſe, as a common Bill, 
withqut Reading, and ſo was periculo petentis, and not being conſonant to 
Law, i null; The Purſuer Replyed, Thatthough it might have been the 
fault of the Writers or Clerks to have inſert fuch a priviledge ; yet being 
granted, and uſed by the Purſuer, bon fide, it ought to ſtand, being palt 
upan this ſpecial conſideration, that both Parties dwelt in Edinbureh, and 
that many moredays had interveened before it was called, 


The Lords ſuſtained not the priviledge, but ordained the Writer of the 
Sumnionds to receive a'Reprimand,and appointed an Att of Sederunt to be 
intimated to them, and the Clerks,that no ſuch priviledge ſhould be inſert 
tn'Bills for any Summonds,exceptſuch particular Summonds as are mentions 
ed:ip theAR 5 forthey confidered that 21 days was little enough for Dee 
fenders to: fit themſelves for their Defences, 


7 Sutherland contra Groat and Flats; ' codon die, 


Utherland having by a Minute with Groat and Flatt, two Owners of a 
Ship, agreed for the Fraught of ſome Barrels of Beef, belonging to Sx- 
ad and his Partners, which they were obliged to carry to Leith, and 
- having failzied, be Rand them for Dammage and Intereſt, concluding 
againſtborh-to be lyable conjundly and ſeverally for the whok Dammag 
the Defenders being abſent,and the Clerk havibg adviſed the televancy'of 
the'Libil with the ELords$ this occurred to their conſideration, whether 
that Member of the Libel was relevant, concluding againſt them both i 
ſifidnni,:ov whether they were anly lyable pro rata, ſeing the Minute bears 
pot copjinRly and (everally ; whereupon ſome Were of opinion that they 
<6. od Yo 21s Fil Aga 44" | were 
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were only lyab'e pro'7ata, eſpecially ſeing the fat to which they were 0- 
bliged prazcipalter, wiz. to tranſport. Goods from one Port to another, was 
diviſible, and if it had been performed by the Defenders feverally, and 
by ſeveral Veſſcls, the Purſuer could not have refuſed the performance 
was ſufficientz much more now when. Dammage and Intereſt was only pur- 
ſued, for that terminating in a liquid Sum, was unqueſtionably divie 
ſible. 

The Lords found both the Defenders lyable i» ſoliduw, for they found 
that the Dammage and Intcreſt, albeit it texminat in a Sum, yet ſcing ſubiit 
vicew fa#i, it behoved to be ruled conform to the Principal Obligation, 
whichbeing in fa@o, they found that according to the meaning of Partics 
in Trade, who Contra& moſt ſummarly and plainly, it was not to be un- 
derſtood that every Owner ſhould only be obliged for his part of the Car- 
go,and thereby oblige the Merchand to attend and accept of payment by 
parts; and thoif all of them had brought their parts at the ſame Day to the 
Port, and offered them together, the Merchand could not challenge any 
of them for more than his own part, becauſe he had nothing wanting to 
him; yet that inferred not , that when they all failed, each ſhould only 
be an{werable for hispart. 


Sir John Urquhart contra Azdrew Johnſtoun, June 19, 1672. 


Ir John Urquhart baving (cized upon a Ship at Cromarty, did obtain the 
g ſameto be declared Prize by Sir George Mckenzie of Tarbet, as Admiral- 
Depur, whereupon the Strangerintents aReduQtion of thatDecreet before the 
High-Admiral at Leith; Cromarty gavein a Bill ofAdvocation upon this rea- 
ſon,thatTarbet having Commiſſion trom the Duke of LexnoxAdmiral, his De- 
creet could not be reduced by theAdmiral-Deput,quia par in parem non habet 
Imperium : and as the High- Admiral cannot reduce his own Decreet, fo 
netther can one Depute reduce the Decreet of another z for they being 
both Deputsto the Admiral, it is his Juriſdiction that is exerciſed in both. 
It was anſwered, 19. Thereaſonof Advocation being founded upon T arbets 
Commiſlion,is not inſtructed,as all reaſons of Advocation ought :tobe.29.Al- 
beit Tarbet might bave fome Commiſſion in matters of Wrack, and other 
ordinar caſes 3 yet he bath no power of declaring Prizes, unleſs he bad a 
ſpecial Commiſion therefore, which is neither known nor ſhown. 39. The 
Admiral-Court of Leith hath a general Commiſſon for all the Kingdom, and 
hath always been in uſe to reduce the Sentences of the Deputes, which have 
Iimit Commiſſions to certain bounds, 

The Lords having ordained the Parties to be heard upon the Bill, as if 
the Advocation were paſt, did Advocate the Cauſe to themſelves, :from;the 
Admiral, and found that he, nor no, Depute could reduce the: Decreet of 
any other Depute 3 and. ordained the Parties to inſiſt in this, Bill, as in_ 2 
ReduRtion, and the Stranger to-give jn his reaſons of Reduftion without 
furtherdelay,andgave warrand far produttion of Iarbets Decreet, and the 
Teſtimonies of the Strangers. | | | . 


Herderſon contra  Hender (on, June 20 1672. .. 
FN an Improbation betwixt Henderſon and Henderſon, the produQtion be- 
ing fatisfied,and the Writs produced, there was a Term aſſigned tothe 


Defender to compear and bide by the fame;and theDefender not compearing, 
and the Term Circumduced, It was propoſed-to the Lords what ſhould 
be done thereupon, / whetber the. Writs ſhould: be improven- ſmpliciter 

L 3 upon 


86 The Deciſcons of the Lords of Seffion, 1672. 


upon that evidence, that the Uſer thereof would not bide by the ſame, 
as to infer a Forgery, or if further evidence bchoved ro be made uſe of, 


| The Lords found that Decreet ought to follow thereupon, as upon the 
- Certification implyed in the AR for bideing by, that they ſhonld make no 
-Faith in the ſame manner, as in a Certificarion for not production. 


Bannerman contra Creditors of Mr. Alexander Seaton and Gray of Hayftonn, 
| eodem die. 


| Mi Alexander Seaton granted Aſſignation to his Daughter, who is 

| his only Daughter of that Marriage,for Implement of the Contraq 
-of Marriage, whereby he was obliged 1n caſe there were only Heirs Fe. 
male, or Daughters of the Marriage, to pay to them ſuch a Sum at their 
age of fourteen years, and therefore aſſigns her ro a Bond of five thou- 
ſand pounds due by Hayftoun, which Afſhignation came by progreſs in the 
perſon of Bannerman of Elſick,; the Creditors of Mr. Alexander Seaton ar- 
reſts in Hayſtouns hand 3 the Competition ariſes betwixt the Aſſignation 
to the Daughter, which was long anterior, and intimate before' the Ar. 
reſtment z and the Fathers Creditors who were Creditors to him 
before the Aſſignation to the Daughter, Alledged that the Daughters 
Aſſignation being berwixt moſt conjunct perſons, was fraudulent and null, 
and could not prejudge the FathersCreditors, and that the Implement of the 
Mothers Contra& of Marriage was never ſuſtained as a Cauſe onerous, to 
prefer Children to Creditors, who in that caſe could never be ſecure, if 
ſuch latent Clauſes might prejudge them, eſpecially where the time of the 
Aſfignation, the Father had no other means, and thereby became infol- 
verit. It was anſwered, That albeit Clauſes in favours of Heirs of a Mar- 
riage importing that they muſt firſt be Heirs, can have no efte& againſt 
Creditors, yet here they are only defigned Heirs, as being they who might 
be Heirs, if their Father were dead, but need not be actually Heirs, be- 
cauſe their Sum was payable to them at their age of 14 years, which age 
they were paſt before the A(hignation, and ſo they might have purſued 
their Father for payment of the Sums. 


The Lords preferred the Creditors Arreſters, the Mother of this Daughter 
being alive the rime of the Aſhgnation, albeit it was alledged ſhe was paſt 
Sixty. 


Sandilands contra Earl of Haddingtoun, June 21, 1672, . 


He deceaſt Earl of Haddingtoun, this Earls Grand-father, having 
difj the Lands of Conſtowe with abſolute Warrandice in anno 
Y610 3 Willem Sandilands having now Right, purſues this Earl as repre- 
ſenting his Goodfire for declaring of the diſtreſs of the Lands, by a Bond 
of Thirlage, granted by the Earls Author, aſtritting the Lands to the Miln 
of Torphichen, for payment of the nineteenth Curn, The Defender al- 
ledged, That the Claufe of Warrandice being general, without mention- 
ing Aſtrition, it was not contraveened by the Bond of Thirlage, becauſe 
it infers no eviction of the Lands, but ſuch an ordinary burden as lyes 
commonly upon Lands, eſpecially being Feu-Lands, aftricted to the Miln of 
a Barony, whereof they are parts, and which the Buyer is preſumed to 
know,and is obliged to inquire after 3 for eviction is not extended to a viſi- 
ble or known , as if the Thirlage had been contained 1n the rights 
of the Lands diſponed, 29; No general Warrandice can be extended to 
Servitudes,which do not eviGt but affe& the Property, otherways _— 
, wou 
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would take place as ro Ways, Aqueduets, or the like ; and even a Ser- 
vitude of Paſturage would not imfet eviction, and therefote Thirlage be. 
ing but an ordinary Servitude, ſhould fiot be cottipreherided in the Clauſe 
of abſolute Warrandice, It was anſwered, That the general Clauſe 'of 
abſolute Wartandice doth always expreſs of import, that the Right dif. 
poticd (hall be free, ſafe, and ſure, of all Dangers, Perils, and Inconve- 
niencies 3 and by that Clauſe, where aty thing is fold ati optimum maxi- 
mumthe Law beateth expretly that it ſhould be free of all burden]. go. f: 
De verborum ſignificatione, Yui, uti oftimes mdximeque, des tradit, not hoc 
dicit ſervitutem iliis deberi , jed illud ſolums ipſas #des liber4s eſſe , hoc eſt nulli 
ſervire, &-1. 169. eodem titulo, where the like is generally afferted, as the 
meaning of the ſaid Clauſe 3 and therefore as Annualrents and Tacks 
which are moſt ordinar, do infer eviction, by a general Clauſe of War- 
randice, though not <xprelt 5 ſo much more Thitlage , which is fo 
heavy a burden, and oft-times extends to the thirteenth Curn, and hereto 
the nineteenth, and is a confiderable part of the value of the Land ; and 
here in the Charter, Milns and Moulters are expreſly contained in the Te- 
nendas z which (hows that Thnlage was under conſideration of the Par- 
ties: Andalbeit general Warrandice would not extend to Ways or Aque- 
duQs, which may be ſeen by the eye, or to Servitudes relating to pleaſure, 
as ProſpeRs , &c, or to fuch a Thirlage as hath no confiderable detri- 
ment, as being very ſmall, yet to ſuch a heavy Servitude, as this, it muſt 
extend. It was'Replyed, that this Thirlage is but very light, and that it 
was obvious to the Buyer to know or inquire, whether thisLand being a patt 
ofthe Barony of Torphichen, was Thirled to the Miln of Torphichen ; and 
that he and his Authors having continued at that Miln for ſolong a time, 
without purſuing any AQtion of Eviction, it is aff evidence what was the 
meaning ofthe Parties fromthe beginning, 

The Lords fonnd no recourſe upon the Warrandice, as to this Thirlage. 
as it is here circumſtantiat, bur did riot determine, that no Thirlage coulc 
inferWarrandice at this time, nor yet that all Seryitudes would infer Warran- 
dice. 


Mitchel contra Cowie, eodem: die. 


| NV Argaret Liddel having been Married upon Mr. William Johnfloun, and 


being Heretrix of certain Tenements in Aberdene, in Jane 1628, 

1 here is a Seafin given by the Baillies of Aberdene,in favours of her two Sis 
ſters, upon her Relignationz andin Amo 1633. Another Seafin upon the 
Reſignation of theſe Siſters, in favours of the ſaid Mr. Wiſkiam Johnitoun 
and Margaret Liddel in Conjun&t-fee , and the Heirs between them, which 
failzying his Heirs; William Mitchel as Heir to the ſaid Margaret Liddel, 
having purſuedReduGtionandImprobation againſt Cowie and others, whonow 
have Right to the Tenements, and having obtained certification againſt all 
D__ Rights granted by the ſaid Margaret Liddel, except the ſaid Seafin, 
infiltsnow'upon this reaſon of ReduQion , that there being no Diſpoſition, 
Charter, nor Precept, for denuding <Margaret Liddel, the Seafin is but 
aſſertio Notarii, without warrand, and ſo is null, and all the Defenders 
Rights depending thereupon fall in conſequence. lt wasanſwered, xo. that 
the Original Seafin is a valid Right, becauſe though after ſo long a time, the 
Warrand thereof is not produced, Yet it is ſufficiently adminiculat by the 
Sealin infavours of Margaret Liddel, bearing her to be perſonally preſent, 
and accepting a Life-rent-right from her Siſters z which clearly imports, 
«hat they had Right, 2%, Though = aſſertion ofan ordinary Nottar be 
4 not 
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not ſufficient, yet the Seaſin of a Town-Clerk, which remains in Record 
in theT own Books,and much more two ſuch Seafins,ex intervallo, are ſuf. 
ficient, 39. There is produced by the Purſuer a Revocation of the Infef;. 
ment granted by her to her Siſters, and the Diſpoſition whereupon it pro. 
ceeded, upon that ground, that the famine was extorted by her Husbang 
by force, which clearly acknowledges that fuch a Diſpoſition was, 45. Jt 
1s offered to be proven, that it is the common cuſtom of this Burgh, that 
Infeftments paſs upon Reſignation , without any warrandz and this Pur. 
ſuer having lyen fo long filent, the Baillie, Town-Clerk and Witneſſes in 
the Seafins are all dead, whoſe Oaths would have adminiculat the fame, if 
they were alive. 


The Lords repelled all theſe Defences,and found that the original Right 
being only a Seafin by Margaret Liddel was null, and was not adminiculat 
by the Seaſin in her favours, which laborabat eodemr witio, having no war. 
rand for that adminicle , both being but the aſſertions of the Town- | 
Clerk, and found that the Revocation, albeit it mentioned a Diſpoſition, 
yet that the intent thereof being only to revock the particulars expreſt, 
was but Style, and the Seafin Nd not relate to a Diſpoſition , but ſecun- 
dum chartam confeFam 3 (0 that Certifications being obtained againſt both 
Diſpoſitions and Charters , the faid Revocation was found no adminicle, 
nor was the cuſtome of the Burgh found relevant, 


Carſtairs and Ramſey contra Carſtairs, eodem die. 


Ohbz Carfairs in his Contra& of Marriage having expreſt this Clauſe, that 
in caſe there were no Heirs Male of the Marriage, ſo that the Daugh- 
ters would be totally excluded, the Eſtate being all Tailzied to Heirs 
Male ; therefore, and for help and proviſion to the Daughters, and fail. 
zyivg Heirs Male of the Marriage, and no otherways, the faid Joh and 
his Heirs Male and of Tailzie are obliged,that if there be but one Daugh- 
ter to pay her 16000 pound at her Age of ſixteen years 3 Amnna Carſtairs 
the only Daughter of the Marriage purſues for payment upon the foreſaid 
Clauſe, The Defender alledged, That the Libel was not relevant, infer- 
ring payment on this Clauſe, becauſe it cannot be competent to the 
Daughter ſo long as there may be an Heir Male of the Marriage, which 
cannot be yet ſaid to failzie,both the Father and Mother being alive, It was 
Replyed, That the Father is and hath been for a long time furious, ſepa- 
rate from the Mother, and furious perſons uſe not to be capable of beget- 
ting Children, and the Mother is palt 5o years 3 fo that it is all alikezas if 
the Father or Mother were dead, 


The Lords found the Libel-not relevant, neither ſuſtain'd the Reply. 


Creditors af the Laird of Craig, contra the Heretors of the Lands, 
; eodem die. | 

N a Redudtion at the inſtanceof ſome Creditors of the Laird of Craig, for 
I Redudion of a Diſpoſition granted by the Laird of Craig and Earl of Dun- 
dee ; It was alledged no Proceſs, becauſe there was none called repreſenting 
Dundee,whoſe Heirs would be lyable in Warrandice, and eſpecially the Lord 
Haltoun was not called, who is wltimus heres to Dundee, neither the Heir 
of Line 3 for though his Eſtate being Tailzied to Heirs Male, there is 
none that could ſerve Heirto him, yet there are perſons near of Blood that 

are Heirs of Line, _ 
e 
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The Lords found that the Heir of Line behoved to be called, but found 
no neceffity to call any Heir of Tailzie, or Proviſion, or the Donator by 
the King as »Itimns heres; albeit theſe might compear for their interelts, 
or might reduce, if they were hurt upon the matter, yet they were not ſuch 
Particsas the Purſuer was obliged to know or call in this Proceſs. 


The Siſters and Executors of Sir Robert Seatoun, contra his Brother 
and Heir, June 25, 1673+ 


Mquhile Sir Robert Seatoun having due to him by Bond and Infeft- 
u ment fifty eight thouſand Merks = upon requiſition, obtairis 
a poſterior Bond of Corroboration for the ſame Sum, with ſome by 
Annualrents accumulat, bearing but prejudice or derogation to the Principal 
Bond and Infeftment following thereupon, and bearing a Term of payment of 
the Principal Sum not yet come , with this proviſion, that if two Terms of 
the Annualrent run together unpayed , it ſhall be leafume for the faid 
Sir Robert to uplift:the whole Sum, both Principal and Annual without re- 
quiſitionz and ſeveral Terms having run together, he obtained Declarator 
of the Failzie, and having Regiſtratthe Bond of Corroboration, Charged 
the Earl of Nithſdale the Debitor, and ſohaving dicd without Teſtament, the 
Competition ariſes berwixt his Siſters as Executors, and Gairlionn his Bro- 
ther as Heir. It was alledged for the Executors , thatatbeit this Sum was 
once Heretable by an Infeftment, yet it became Moveable by the Charge 
of Horning, which according to the unqueſtionable coftom, doth loofe afl 
Infeftments, and renders the Sum liquid and moveable, albeit the Uſer of 
the Charge may in any wayes he pleafes paſs from the Charge, whereby all 
the Iofettments revive and ſtand good to him 5. Yer fo long as the Charge 
or R<quilition ſtands,by the nature of the Right, it is incompetable with 
an Infefttment, and neither Poynding nor 'Appryſang can be uſed there- 
upon till a k equiſition or Charge, otherwayes the Appryfimg would be 
null; and the Appryſer cannot both make ute of the Principal Infeftment 
and Appryſing together; but if he make uſe of the'firſt Infeftwent,he muſt paſs 
from yo Requifition or Charge, and the Appryfing and[nfeftment follow- 
ing thereon pro tempore. It was anſwered, Thatalbcit commonly a Charge 
renders an Heretable Sum Moveable; yet the only ground is, becauſe the'Cre- 
ditor thereby indicat animum,that he would rather have his Money than niake 
uſe of his Security z and conſequently if he leave itin that cafe,that he would 
rather have the Sum belong to his Executor than to his Heir} ſo that if there 
be ſtronger evidences of his intentionin favours of the Heir,' the Sum remains 
{t1]l Heretable, which point is afgreat conſequence only as tothe Sum inque. 
{tion butasto allthegreat Families in tbe Kingdom,who areeverunderſtagd 
to intend the qrentiek of their Family, and that the Sums ſecured by Infeft- 
ments,ſhould belong to their Heirs 3 and therefore when they charge, .their 
intention is only to help their ſecurity, by getting up the Sum , and not 
to weaken it by paſh Fow their Infeftments; Much leſs can it bethought 
that any Creditorby ſuch a Fre - would render a Sum moveable, that it 
might fall-to the Fisk by fingle Eſcheat, or that the whole fhould belon 
to the Husband, Jure Meariti, or a third to the Wife, Jure Relife ; = 
12 this caſe there are many moe evidences of the Defun&s' mind in fayoury . 
of his Heir,. then of his Excecutors: For , 1®. The Bond of Corrobora- 
tion. bears. expreſly, but derogation of the former Security , which is as- . 
much as if he had Charged uponthe Bond of Corroboration, with expreſs 
Declaration that it ſhould not looſe - prejudge his Infeftment. 20, Af- 

ter 


or Writ of the Charger, that there was no Warrand ; and it is very ordi- 
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ter the Charge, he did proceed to Poynd-or Appryſe 3 but having gotten 
a part of his bygone Annualrents, he ſifted ; and it is offered to be pr. 
ven,that on bis Death-bed ; being deſired to do ſome Deed for applying of 
this Sum, or:a part thereof to others, heexpreſly declared, that the Sum 
was ſecured by [nfeftment, and that he would not prejudge his Heir there. 
in 3 and this Charge was given by order of his Writer, - who might haye 
done it without warrand. It was anſwered for the Exccutors , that the 
2round of Heretable Sums becoming Moveable by a Charge , is not the 
Creditors Indication of his-mind to prefer his Executor 3 tor often-timg 
ſuch Charges are given by perſons, ſuch as this was 1n health and ſtrength, , 
Without conſideration of their Succeſſors, but of themſelves, to getup their 
Money upon. the account of hazard, or on other intents 3 bur it is the jn. 
compatibility, that no Debt ſhould be both Moveable and Heretable at 
once, and all the inconveniencies alledged would ſtrike againſt all Requi- 
fitions or Charges, even upon the Principal Obligation, which was never 
contraverted:;- neither is there any moment in the inconveniency, for Cre- 
ditors may paſs from the Requilition'or Charge, when and what way they 
pleaſe, and ſothey know how to evite the hazard of the Sums falling in 
Eſcheat, and if their intention were not to prejudge their Heir, it had 
been eaſie,which is ordinary to inſert in the lilge Bonds, ſecluding Executors, 
neither 1s there any ſpecialty.in this caſe, for the proviſion, but derogation 
#0 the former Security, cannot be underſtood as to what is exprefly altered 
by the Corroboration, viz. That the Sum ſhould be payable upon the 
failzie of two Terms Annualrent, without Requiſition, but only that the Cre- 
ditor might make uſe of either, or both Securities, according to their 
nature, which cannot import the conliſtence of incompatibility , viz. the 
making uſe of the' C and: Infeftment at once, for that could not haye 
conliſted, though the e had born it expreſly ; and for the Defunds 
declaring his intention, it is of no moment, ſeing he did it not legittimo mo- 
do, by cancelling or paſſing from the Charge , and the Writers Warrand 
to give the Charge js preſumed, otherwayes all Charges would be void, 
pnleG the Warrand were inſtruced, or at leaſt were proven by their Oath, 


nary, that for one Debt there are ſeveral Securities by diverſe Parties, 
Principal and Cautioners, or by Appryſing againſt them, and yeta Charge 
againſt any of them,makes the Debt Moveable,quo ad omnes, even though 
the other Securities contain Clauſes of Requiſition, becauſe it imports a 

alting from all Infeftments and Securities pro tewpore , and the Creditors 
Lkne himſelf to the payraent of his Sum, 


-* The Lords found that this Charge made the Sum Moveable, and to be- 
fong to the Executors, ſeing nothing was done to take it away in the De- 
Sons Lifetirtie 3 and found the ſum did belong to the Executors, and not to 
the Heirs, 


"Earl of Oneentberry contra Duke of Bycclench, June 26. I672, 


ID Arl of Purenberry purſucs Scot of Chamberlain-Newtoun for the Avail 
of his Marriage, | 1n reſpe& he holds, the Lands of Lairbope Ward 
of. the Earl 3 Compearance is tnade for the Duke and 'Dutcheſs of Byc- 
cleuch, who craved preference, becauſe the Defender had right to the 
Lands of Chamberlain-Newtonun Ward, and that by a Progreſs from Tarnbul 
of Chamberlain-Newtoun his Author, whoſe Infettment Ward granted by 
bythe Earl of Bothwell in anno 1528 was produced,and the original Right 
| of 
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of Lairhope granted by Qxeensberries Predeceſſors was only. in aun 1571, 
It was anſwered for Oucensberry, That the ſaid Infeftment granted to Twrn- 
bull was not ſtanding, and continued to this Defender, whereby Bucclewch 
coming in the place of Bothwell, ceuld have right to the Marriage as the 
more ancient Superior, becauſe Bothwell being forfault, and Tarwbs/s Right 
unconfirmed by the King , it Became void and extinQ, as effeQually as 
if Twrnbul had reſigned ad perpetuam remanentiam, and the firſt n—_— 
Right by which this Defender poſſeſſes Chamberlain. Newtown is an origi 

Right granted by the Earl of Bucclexch, which is much later then the ori- 


 / ginal Infeftment granted by @weensberries Predeceſiors, which ſtands now 


in the perſon of the Defender. It was Replyed for- Bucclexch, That the 
Forfaulture of the Earl of Bothwell did not extinguiſh Tewrnbuls Infeftment 
in the ſame manner as a Reſignation «d rewanentiews, becauſe the Forfaul- 
ture gave only a Power to the King to annull the Sub-vaſials Right, not 
being confirmed by the Definquence and Forfaulture of his Superiory yet 
it did not neceſſarily require a new Infeftment by the King to the Sub- 
vaſſa}, bur his paſſing from the Forfaulture in any way, was ſufficient, 
yea if the Sub-vaſlal bad poſſeſt till Preſcription, his old Infeftment would 
be a ſufficient Title for preſcription , and would be-validat by poſe 
ſeffion. Ita eſs, The: King never excluded the Sub-valfal by the For- 
faulture , but on the contrary, gave him a Charter, now produced, of 
the fame Lands, bearing';- that they did belong to him before the 
Forfaulture , and were in'the Kings hands, by reafon of the Forfaulture 
of Bothwell, which Charter is in efte& a Reſtitution-or Confirmation. TIt 
was an{wered;” That the Defender hath nor reſted upon his old Righe and 
Preſcription, for'there is no Progrels ſhown to the old Right ; but there 
is not only produced the Charter by the King upon the Forfaulture, but 
a poſterior original Right ganted by Bucelexch, 29. The Charter granted bythe 


King is neither. a Reſtitution -nor Confirmation, but 'is 'a new 


Charter, bearin cxprelly, to' be granted: by reaſon of: the Forfaulture, 
and bearing r ſervitia debita &* conſueta noble ante foriefa@Furam ; 
ſo that by this Chafter, he King as Proprietar did affume the Sub-vaſfal 
in place of Bb1hwell,” not for the Services'due by the Sub-vaſſal to Baths 
well, but for the Services de to the King, which was only by 8Sorbweft 
and not by the Sub-vaſſal; who was not the Kings Tennent, neither 'was 
there any Seafin norProgreſs of Right from the Kings Charter, bus only 
upon Bucclenchs Charter, '' - AOLYT 

The Lords preferred Queexvberry to the Avail of the Marriage, as being 
the more ancient Superior. 


©, Mr. Janes Stirling contra the remanent Tutors of Jean Govern,” eh 


| Ju June 27. 1872, | 
Aſter James Stirling being Uncle on the Mother-fide to Fear Cover, 
M and three or four oth xy wal yorg wnlganirt orien 1 


were appointed Tutors Dativ | 
the Tutors on the Fathers-fide did at without him, and did not 'acquainr 
him with their Meetings, and did out-vote him 4ti the" Pupils: to 
her detrimenty” albeit by the Law all Tutors being lyable i# ſohduas, he 
would be lyable fortheir Mal- Adminiftration 3 and therefore that 
the remanent Tittors ſhould find him Catition to keep him harmlcs for 
their' ating, or otherways: they would ſuffer him'alone to aft, 'and-he 
ſhould find Caution to keep them harmleſs 3 as alſo that wa 

The 
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Caution,: ſeing their Cautioner was dead, and none to repreſent 
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or before the; Iatimation thereakz bur ſuſpended the Penalty of 5a pound 
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in the Bond of Carraboration, | 4 {4 b:22994 1h 


"— *'*.,, Meyzges contra Laird.gf Glepwehy, eodew: dieas! 1519 1 £ 
Mquhile Maſter Wiliaw Menzies of Shiaw being Infeft- ir! the Lands 
LU of Shian in apo 1631 by the Laird of Lawers, James Menxies yhis 
Son and Heir being retqured Heir, to, him therein, and having raiſed Precepts 
out of the Chancery againſt Lawers to Infeft him, upon his diſabedience 
he now. purſues Glenyrchy, Lawers Superior ſupplendo ejus vices, to- Infctt 
him; Glewwrchy alledged Abſolvitor, becauſe he denys-to be. Superior to 
Lawers, but that the Land — to him in Property, and there is no 
Right from him or his Predecefſors to Lawers ſhowen.., . The Purſuer 
anſwered; Thar Valfils ſeeking Hhfeftment upon Retours againſt a Supe- 
riors Superior, which/1s matter\of courſe, cannot be-put to -1n(tru. thei 
Superign Right, which, js.1n the, Superiors'own, hand, no mate. then fan 
Appryler.craving Inteftment from his Debitors. Superior, is: obliged to in- 
ſtru& hisDchitorsRight,but the [pfet;ment;in either caſe is pericale petentis, 
and ſakeo pyre, even of the Superigh, bimſelf.; and here the! Parſuer pros 
duced: Laſcbarges granted by Gilenurebies Grand+Father of the-Feu-Dutics 
of theſe, Lands. .It,was Replyed,, That Receipts of Feu-Qvties cannot in« 
ſiru@ he Feu, much, Jels conſtinye the ſame, even againk the- Receiver 
himſelf, further then;as to the yearg.contgined in the. Receipts, much leſs 
againſt his ingular Suceeflor.  1ta e/A+Glenurchy hath Right by Diſpoſi- 
tiop from his GrandeF arher, ;his. Eather;being, wing, - 2%, Glarorchy hath 
Reduftion, depending hath agaiplt.Lawers and. this Purfuer,of any, pretence: 
of Right they; have, whuch is;prejudicial,. and oghtca be fielt.dilcuſſed. 
The: Lords:repelled the -Deferices,' and decerried-Glewnreby 10: Infeft, re- 
ſerving tis50wn' Right and Redudion as accords, :ſting'thwIPurlier has' 
been biileg in'Poſlefion;. anll:the. erent ofthe Reduttiore is dubfous, * - | 
i; * ; [4b bt ; | IIs 2 * 
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#1d the error 1s the more pxeſumable that the Defender the time of the 
M 3 Confirmation 
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Configmation was a Minor, The Purſuers Duplyed, thatthe Defender can. 
not pretend his Minority , becauſc he hath continued without declaring hig 
mind orerror,and withoutraiſing a ReduQion till now his anzi tiles are paſt, 
The Defender” Triplyed,. that he did-not found any Defence upon his 
Minority, but;adduced. it only as an evidence of his error, 


The Lords found the Confirmation not to infer a Homologation of the 
' Executors Right, though it had been done by the Defender when Major ; 
and found it notto import a Communication, unlebsit had been expreſt, or 
that the Heir had uplifted his Proportion of the Executry,and detained the 
fame as his proper Right, Ar | 


Earl of Eglintoun contra Laird of Greenock,, Futy, 1, 167 26 


] He Earl of Eglintows being Superior of the Lands of Braidovn, holden 
Ward* of him by: the Viſcount of Airds, now karl of Monrt- Alex- 

ander, there is a Sub-feu thereof granted to Shaw of Greenock , for ſecurity 
of a Sum under Reverfion, and for a Ry of fourty pounds yearly ; 
Eglintoun doth now purſue for the avail of the Marriage of Mouzt- 
Alexander, 'his immediat Vaſſal, and for the Ward-duties; and calls Green« 
ock that the Ground may be Poynded for the avail of the Marriage , and 
as intrometter with the bygone Fruits, whereunto he hath Right for the 
Ward-dutiesz Greenock alledged Abſolvitor; 19. Becauſe the Earl of 
eMonnt- Alexander is Vaſlal to the King in his Eſtate in Ireland, and can- 
not belyable for the avail of two Marriages z but his Principal Intereſt be- 
ing-in helend, the Marriage-due there, muſt free him here, ſo that his E- 
ſtate in Scotland will only come in'as a conſideration” of the Extent of his 
Fortune, and increaſe of the value of bis Marriage there, 29. This Pur- 
fait, either for the Marriage-or Ward-duties , can have no effe& ayainſt 
Greenock, the Sub»vaſia], ar the Lands, jn fo far as he hath right:thereto, 
becauſe all Feus of Ward-lands were valid , -and did exclude the Ward 
of the Granter of the: Fen,» by expreſs A& of Parliament , untill the 
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mations, which, are ordinarly granze by che King of Sub-feus,, do never 
exclude the Ward, and Martiage of the Vaſlal granter thereof 3 Albeit by 
the Ac of Parliament 41633.. Feus are, provide 

Kings Vaſſals in the ſame manner,as by.cheV 

Replyed, That albeit Con ions paſhagin 

exclude the Ward of np ener: becayle, the, 

lament is fecyred-from the negligence gr ipady et 


PR 
_ 


” SYS 0 WU * I» ag" & 5 6 2 TXT 


The Deciſions of the Lords of Seſſion, 1672. . 95 


it was never ſo found in a Confirmation granted by a Subje& , in reſpe& 
ofthe laid AR of Parliament 1606, 

The Lords repelled the firſt Defence, and found that Mount-Alexanders 
Marriage ought only to be eſtimat in conſideration of his Eſtate in Scot- 
1ind ; but found the ſecond Defence founded upon the Superiors conſent, 
and A& of Parliament 1606. relevant in fo far as concerned the Sub. Val 
{il 3 but that the Superior had Right by the Ward-Daties to the Sub- 
Vaſſals Feu-duty,and to the Back-Tack-Duties,if = were,or to theSuperplus: 
Duties, if the Superior ſhould reſtrit the Wod-ſet, conform to the late 
AR of Parliament, and the Lords had no confideration that this was a Feui 
under Reverfion, nor that the old AQ intended Feus perpetual to be for 
Melioration. 


Lord Haltown contra Earl Northesk, July 9. 16732. 


Y Lord Haltouz as Donator to the Marriage of the late Earl of 
Dundee, purſues for the avail of the — » the Earl of North- 

ek, and others having now right to the Lands alledge that the Lands can- 
not be burdened with the avail of this Marriage , they -being ſingular Suc- 
ceſſors to the Earl of Daxzdee,and Infeft many years ago, 19, Becauſe they 
offer. them to prove that the Earl of Dundee was Martied before his Fa- 
thers Deaths To this it was Replyed, that if he was Married before his 
Fathers death, it was by precipitation', to exclude the King his Superior, 
and was after his Father was wounded in the Battel of Tork in anno 1644. 
after which ſhortly he died, having never come abroad; as was found late- 
ly in the caſe of the Lord Coloill, © The Defender Duplyed, 19, That this 


' wasno Precipitation, becauſe he offers to prove that there was an ante- 


cedent Treaty of Marriage, and Proclamations before the Earls Father 
received his Wounds, which differences the caſe from that of Colvils, 29. It 
is offered to be proven, that his Father Convaleſced of his Wounds, and 
came abroad and played at Bouls thereafter 3 but by an accidental Fever 
ſhortly after, died. 

The Lords finding theſe Allegiances contrary,would prefer neither Party 
in the Probation; but before Anſwer ordained either Party to produce 
Witneſſes upon the whole matter of Fat alledged. k 


The Defender further alledged Abſolvitor,becauſeby the AR of Parliament 
1640, Ratified ano 1641, by the King then preſent in Parliament, the 
Marriage of all that ſhould happen to be due in the Expedition was Diſc. 
charged. It was anſwered, That the AR of Parliament could not extend 
to this caſe which fell out ano 1644. There being an interveening Pacifi- 
cation, and AQ of Oblivion, which terminat the troubles that then were, 
after which there was no new AR diſcharging the Marriages of theſe that 
died in the War; and the Clauſe in that A& ought to be ſtridtly interpret z; 
as was found lately in the caſe of the Marriage of the Laird of Streicher, 
Likeas, that AQ is Reſcinded by the Parliament 166x. Which though it 
contain a ſalvo of privat Parties Rights, flowing from theſe Reſcinded 
Adts of Parliament, yet ought not to extend to this Marriage: 

The Lords repelled the Defence upon the AR of Parliament, in ref 
ofthe Reply, thatthe troubles were terminat by a Pacification or Oblivion, 
before this Marriage fell. | 


The Defender further alledged Abſolvitor, becauſe he being Infeft upon 
Dundee's Refignation, his Charter contains a novo dawws , for all Right 
the King had particularly by hows © 16 &c, It was anſwered _ 
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albeit Clauſes de novo damus granted to Subjets, be ſufficient to exclude 
all Caſualitics of their Superiority , whereunto the Clauſe can be extend. 
ed: Yet ſuch Clauſes obtained from the King, or Exchequer, can only 
have this effe, to ſupply the defegs of the ancient Infeftments, by the 
want of Charters, er 1 Pro-curatories,or Precepts, and ſo to make an Oyj, 


- 
. 


| ging! Right, or to take away all pretence the King could have to the Pro. 
vy 


priety, : by Recognition, Diſclamation, &c, But cannot be extended tg 
the Caſualities which uſe topaſs by fpecial Gifts, and which are not known 
to the King or Exchequerg and therefore as the Style of other Gifts hath 
no effect further then the meaning of Exchequer, as Gifts of Non-entry, 
and Gifts of Ward, which bear expreſly, ay and while the Entry of the neax. 
eſt Heir 3 and as the Non-entry doth not extend to the Ward , nor the 
Ward to the Non-entry, or to ſubſequent Wards before the Entry of the 
Heirz and Gifts of Eſcheat bearing, al/ Goods to be acquired, 1s but extended 
to Goods acquired a year after the Giftz ſo that the King being ſecured by a 
particular A& of Parliament againſt the negligence of his Officers, ſuch 
Clauſes paſſing of courſe, without ſpecial knowledge of what is fal- 
len, or any Compoſition therefore, the ſamine ought to be no further 
extended then to the Property, and fo it, was not found to extend to a 
Liferent-Eſcheat, but only to Forfaulture and Recognition, in the caſe 
obſerved by the Earl of Hadingtoun, anno 1611. Skeen contra” 
29, This Marriage hath never fallen in confideration, when this Clauſe was 
granted, becauſe Marrjage is not therein expreſt 5 which would have 
been without doubt,. if it had been then known, and under conſideration; 
for the word may comprehend Marriage, and ordinarly doth in the ſame 
Gift : Yet Marriage may be gifted alone and it was found in the caſe of 
Barclay of Pear#onn, that ſuch a Clauſe of novo damus as this, did nat ex- 
clude his Marriage, as appears by the Decreet of Exchequer ## foro pro- 
duced., © It was anſwered, That the. Decreet of Exchequer was upon A- 
greement, and that it appears by the Decreet, that by Pearſtouns Charter, 
the Kings Caſualties were reſerved, but are not reſerved in this Charter, 
and that theſe Clauſes do not paſs of courſe, bur upon ſpecial tryal and 
conſideration, and tryal - of what Caſualties are fallen out, and upon a 
far higher Compoſition, then when this Clauſe is not included, and that it 
hath always been underſtood that a novo damus purged theſe Caſualities; 
otherways there were no poſſibilty to ſecure Purchaters, who could not 
know whether any ſuch Caſualty had for 4o years before occurred 53 and 
albeit-the King be ſecured againſt the negligence of his Officers, yet that is 
only..as 'to their- ommiſſions in making Detences or Interruptions, but 
not in Gifts given by them. 36 

The Lords found that this Clauſe'de novo damys not expreſling the Mar« 
riage, was not to be extended thereto. This Point concerning the novo 
dam was ſtopped, till it was further heard in preſentia, 


' Shaw contra Laird of Clackmannar, July 10. 1672, 
He decealt Laird of Saxchy, being in great Burden, did diſpone his 
| ry ws to Clackwannan wha —_— IA Daughter, and to 13{ihidy, 
and bad om them 2 Peekhog or Reverſion,z but thereafter he did ſub- 


ſcribe an Inventar of his Debts, for ſatisfying whereof this Diſpoſition. was. 


granted, which being above the worth of his Eſtate, he did grant aDiſcharge 
Hhetrafier George Shaw his Apparent Heir aring 5 

a 

great 


of the Reverſion 3 th 
ried the Dapghtet of. Mr. g47544, a Miniſter in England, who 
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JAule Up Un £ WHICH We 
after providany you give a ſuitable Meetivg on your part + The (aid George Shaw, 
purſues Clatkwarnan Who Tiow has the whole Right to Compr and Reckon 
for the Rents of the Larid and Coal, arthe Rental contained in.the Letter, 
and to deftiude biſetfugen tonic of the Debrs due after Compt and, 
Reckoning: The Deferider alledped Abſolvitor; Becauſe this Letter did 
only contif a friendly offer to have procured a, Fortune for the Purſuer 
from his Good-Fathef, whereupon nothing followed,z and the laſt Clauſe 
in the bearing aw expreſs condition relative to the whole offer, not. 
only is the offer inctfepal, becauſe*jr was not accepted ; but it being ex-, 
preſly condirional, it'is'vord, the Conditionineither having been fulfille 5 
nor offered 6 be fulfiſ|ed. The Purſuer anſwered, ' 19. That the ] 
Claule in the Letter is fio Condition, bitr only a,Motive to induce Maſter, 
Myrray to-give a Portion with bis Daughter, wherein the Defenders have 
no Intereſt, fbr they were'tq have their Money, whatſoever the Portion. 
was, and ſhaft yet have it. | 2%. Though that Clauſe could, import a Con», 
dition, yet it*can only relare to the promiſary part: of the Letter to de- 
nude, but-tiot to' the de&ratory part,” beating what the Rent of the 
Land and Coal was; and it cannot be thought that when Patties expreſs the 
Truth upon Conditions, ' but that whet they aflerted'is ſimply true; other- 
ways it had been a- Cheat to deceive Mr, Mnrray;and the Purſuer,though” 
but Appearand Heir. hath good intereft to cauſe the- Defender Compt and 
Reckon, and to inſtruft that the Apprylings whereto he hath Right, are 
fatisfied by Intromiſfion-5 ahd as to'-the: Difcharpe of the Reverſion, it 
was unwarrantably elicit, and was: ia trulſt,/. /The Defender Replyed,” 
That the . Condition. is clearly annexed: to the: whole Offer, \ſeinggit 
bears, AlN which we offer, which muſt, relate to the'whole:3 ahd; there . is; 
no doubt but Conditions may be annexed both-to Promiſts and Declara-1 
tions 3 for non agebatur, that the Defender ſhould:bear witneſs to' the 
Truth, but that he ſhould be willing to Compt at:ſuch a Rental, -whether: 
it was more or lefs then the true Rental, which he: would have been” ob- | 
liged to do if-Mr. Marray had accepted the Offer, ,and performed the Cons | 
dition; and the. Defenders kindly offer then, for the; recovery of the Eſtate 
of Sauchy to his Good-Brother not being accepted,, cannot now : be made i 
uſe of to his prejudice, nor doth it import thatxhe diſcharge 'of -,the Re-- 
vera Sora 1n Truſt , d o that the Hark having 0 loverph, but the 
Lands being irredeemable, . not only, by expired, A gs, but by his. 
Fathers Diſpoſition and. Diſcharge of Coen hs Packs —_— 
upon that Letter,or any other ground him to Compt, whatever the ! 
Rent of the Land or Coal may be... ++ 

The Lords having interpoſed with Clackmannan to give reaſonable fatifc 
fattion to the Purſuer his Good-Brother, if the- Lands: were worth more 
then the  Sums that were ypon it 3 but finding that they could, gain no 
ground that way, and that the Sums were like to be greater then the- 
value of the Land, they returned to give Anſwer iz jure, and found that 

the ſaid laſt Clauſe was a Condition affeQing both the Declaratory and 

N Promiſory 


———— 


The Decifioys, of tr Lords of Seſſion, pk: 
0 Pars the Letter, and nat being performed, that the Of 


therpfore get 


hex 

Accompt of 50g 
b oi, It was. Alled 
W: the Furniture was ta 
Wc) ae, but contrary theretq, for h, 

NE. hve cophrn ol fag Cura 


; ug be fie. was Fn 
ito); Gn he bog, 3 NG RY Mk. TY ale ; 
& bein "Iyable for ' Debt of his Wiſe. which was ln car Jv. 
oclatn: Fro The Purſyer anſyered, That he offered to prove that 
be aid 8 arbara was Maj, IT that be did nat, tound upos the Fathery 
proeniſe,” but that ing conſented to,the Marriage, and fubs 


leg | gd Fete , bo ed jo Femnoe the Marriage, and 


Daugt beer apiear to he r Quality, being a part of 
; Ob ds in rem wer- 


li keas, the Husband was 
to Fi beborek 15 ave had cuher Clow ». if ſhe had not 


: Lo ps e\-g Mp ley it the as Major 3 but fonnd the 
ſe, ſang he itz bac ſound the Hinsband tyable 
bro Bir Bogepho 3 


Lord Baboys cottts Ear of Nartberk, Juh 12. 1672. 
THe Lord Hahouw _—_— | againſt Northezk and others for the Avail 
of Ditdeer 'Mirriape, who ea Abfolvitor, becauſe the Pur- 
fuer Giſt of Heres of the Earl of Dyrder, and havin 
made” wiſe of the Of, 'and thereby, te doth now re oreſert 
Dtadar a5 being his aft Heir, and Dundee being obſiged in Afolure War- 
randice'e wdrraid the Defenders Right, chat Obligation thoth burden 
the Porficer us'his luſt Heir, & well as Hi ; other Heiis,' un@hecannot pur- 
fue for what whith he isoEliged 'to Sreds warrand. The Purſuer 
a - That the 6: on ht Meare not 
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Earl of C allender contra Town of Stirling, eodeme die; 


He Earl of Calender being Infft in the Heretable Office of Sheriff- 
ſhip of Stirling, purſues a Declarator againſt the Town, that he bath 
right to ride their Fairs, and to exaQ ſo much for the Sheriff-Gloves, and 
for the price of the belt Staig in the Fair. The Defenders alledged Abs' 
ſolvitor, Becauſe the Earl was not Infekt in any ſuch Duties 3 and albeit 
he or his Authors had been in Poſſeſſion theresf, it could only be under- 
ſtood in way of Gratification, to be continued no longer then the Burgh 
pleaſed, and if it were otherways exacted, it was unwarrantable neither 
can the Purſuer pretend Preſeription by 4o years Poſleflion before this 
Purſuit, becauſe he bath been long out of Poſſeſſion. The Purſuer Re- 
plyed, That he being Infeft in the Office of Sherifi-ſhip, with all Emolu- 
ments and Caſualities thereto belopgingz long Poſl can only declare 
what they are, and neither in this pox any ſuch Infeftment is there = 
thing ſpecially expreſt;and though the Burſuer cannot ſay 40 years Poſle(- 
fion before the Purſuit, it 1s known that he was incapacitate to poſſeſs 
during the Uſurpation, while all Heretable Offices was ſuppreft. 
The Lords found that 4o years Poſſeſſion before the Ufurpation, or 
immemorial Poſſeſſion before the Fair, of thefe particulars, was ſufficient 
to extend the general Claufe of the Purſuers Infeftment thereunto, 


Fleming contra Nimmo, eodew die, 


He Commiſlar of Glaſgow purſues the Clerk of the Compiſlariat for 
declaring that he ought to refide ang exerce the Office in his '@ 


Perſon, and that for Non-refidence pr Malverfſation, he ought to be des 
poſed, The Defender alledged Ablotyito, 'Becaule hjs Office depends 
not upon the Commilſſar,but he hath it immediatly by Gift fram the Arch- 


Biſhop. 29, In his Gift he hath a power of Deputation, and hath a ſuffj- 
cient Deput who exerceth the Place z and albeit the Biſhop might pur- 
ſue him to be depoſed, the Commiſlar bath no Intereſt, The Purſuer / 
Anſwered, That he hath good Injereft by his Office to remove an j | 
cient or malverſant Clerk, not only upan rhe account of Juſtice, which 
he ought faithfully and ſpeedily to difpatch, but alſo ypon his own In, 
tereſt to whom the Profits of the Place belongs 3 neither doth the power 
of Deputation exeem him from Attendance, but only in Caſes when be 
hath need to be abſent, but nat to be abſent at his pleaſure, or to epjoy 
the Benefits without any care of the Office, | 


The Lords ſuſtained the Declarator and found | the C k | . 
attend z unleſs he were abſent ypon zu and neceſſary | 2 00 ro 


Chiſbolw contra Chiſbolms, July 13, 1672, 

4 | Mqubile Thowas Chiftolme of Heirbope having given a Bond of Prot 

4. vition to bis younger Childzen , beſide by Heir , whereby he 0- 
bliges himſelf and his Heir to pay themz but declares that his Executors | 
ſhall no wayes be burdened therewith: and declazes alſo that theſe provi« 
fions (hall be jn full GatigfaRiqn to the Bairns of all Portion natural, and 
Bgirns-part of Gear that they can claim from his Heirs and and 
haying died withour making Teſtament,this Bond of Proviſion bei found 
by the Mother in the Fathers Pocket, - the Children purſues Eatubition 
thereof, in which the Mother having Degoned that ſhe found the _ 

| nd 
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her Husbands Pocket after his death, the ſamine was decerned to be ex. 
hibite and delivered, albeit that it was never delivered to the Children, 
ſeing their Fathers cuſtody was their cuſtody 3 albeit it was offered to be 
proven that the Father did declare that he intended not to burden his 
Eſtate with his Bairns, The Baitns now purſue their Brother the Heir for / 
payment , who alledged that he could not be lyable for payment , unleſs 
the Purſuers would aſfign him to their portion natural, and Bairns-part, and 
all that they could claim from his Fathers Heirs or Succeſlors, ſeing this 
Sum was granted to them exprefly in ſatisfaction thereof, and therefore 
behoved to come in place of the famine ; and it was againſt reaſon, and 
the intention of the Defun&'to give thir Children any more then thele 
Portions, which were- very great; and if they ſhould obtain both the 
Portions and Executry, the Heir offered. to confer and communicat the 
Lands with them,that all might come in proportionably, both in Lands and 
Moveables, The Purſuers anſwered, That there was nothing in the Bond' 
of Proviſion, direRly nor indireQly obliging them to Aſſign their Bairns- 
art to the Heir, neither was it the Fathers intention that the Heir ſhould 
Executor, as if the Children were all excluded from the Executry ; 
becauſe he expreſly binds his Heir, and declares his Executors ſhall not be 
bound 3 which clearly imports that he intended to have an Executor be- 
ſide his Heir 3 and if he had nominat his Executor, the Hetr could not 
have claimed from that Executor any part of the Executry; ſo that now the 
Children ſucceeding to their Father as Executors , they have the whole 
Executry, and their Bairns-part which they renounced, doth neither ac. 
creſce'to the Heir, nor ought to be Aſſigned tohim, but it accreſces to the 
Executor3 and if there were an Executor nominat,albeit the Purſuers ſhould 
Aſſign their Bairns-part to the Heir, he could not recover the ſame from 
the Executors, . who would have this relevant Defence, that the Bairns ac- 
cepting” this Sum in fatisfaRtion of their Bairns-part, is no more then if 
they had renounced or diſcharged their Bairns part. In which caſe there 
being no Wife, the Bairns-part falls in to the Deads parts and the Defun& 
by his Nominations and Legacies might aftfe& the, whole, as if there were 
no Bairns, which is moſt ordinar when Bairns are Married, and get Por- 
rions, ' and fatisfaftion of their Bairns-partz then if there be any Bairns re- 
maining unmarried, the Bairns-part of theſe that are unmarried accreſces to 
them, and if none, the Bairns-part accreſces to the Executors 3 which is ei- 
ther diviſible in twoyit there be a Wifez or wholly diſpoſable by the Huſ- 
band; as Deads part, -as it is in this caſe ; ſo that theſe Children haviog 
two Intereſts, their Portion Natural, or Bairns-part, which terms do al- 
wiſe ſignifie the ſame thing, and their Right of Succeſſion in Deads part, 
whereby if there was-an 'Executor nominat, they have right as neareſt of 
to be confirmed Executors, and thereby have the whole Executry : Yea, . 
if a Stranger were nominat Exectitor, and not univerſal Legator, be 
was Comptable to them for all except a third of the'Deads-/part, which the 
Law gives him for the execution of his Office. The Defender anſwered, 
That-whatever any other perſon that the Defun& might have named Exe- 
cutor, and univerſal Legator,, might pretend; there is no reaſon that thir 
Children ſhould get their Bairns-part twice 3 firſt by this Bond , and then 
as .Executors, by the accreſcing: of the 'Bairns-part to the Deads part 3 
nor can it be thought to hate bien the Fathers intention, but only that 
he might have diſpoſed of his Executry, but not that his Children ſhould 
have had the ſame, . and ſo-great portions. alſo z neitheris it gravt- 
ed , that thir Bairns-part is only diſcharged by accepting this Sum Rim 
Ea 
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likewayes their Portion-natural that they could claim - from their Fathers 
Heirs or Succeſſors 3 which neceflarly 1mports all right they could have to 
the Executry; for if a Stranger had been named Executor,and not Legator, 
the Bairns if they bad purſued him,or an E xecutor Dative, to pay to them 
the Executry, above his own allowance, this Clauſe would have exchud- 
ed them, for they could have claimed no more from him as their Fathers 
Succeſſorz and it cannot be thought that it would accreſce to the Execu- 
tor Dative, or a Strangerz and therefore of neceſlity it behoved to belong 
to the Heir, who as to that point was the only neareſt of Kin to the Fa- 
ther : And albeit through the ignorance of the Nottar, the Bond bears 
not in fatisfaftion of the Portion-natural ; and Bairns-part , and all t 
might ſucceed to by their Father; yet both the Father and Nottar ha 
thought that the Portion-natural did ſignihe more then the Bairns-part, 
and likewayes did exclude them from any thing they might claim from the 
Fathers Heirs or Succeſlors. It was Replyed, That here they claim no- 
thing from their Fathers Executors, buy they are Exccutors themſelves, 
and there is nothing to hinder them to be Executors, and fo to enjoy the 
whole Executry, without being comptable toany, | 


The Lords found that the Portion-natural did extend to further then 
the Bairns-part, and that the conception of the Bond did not ſeclude the 
Bairns trom being Executors, and that the Bairns-part did accreſce to the 
Executry, and did belong ro themſelves; but found that the Heir might 
confer and communicat the Heretage, and all to be equal ſharers t r2 
For they found that rhe Claule did not bear , in ſatisfaction of all they 
might claim from the Fathers Heirs and Succeſfors, but only of all Bairns- 
part and Portion-natural that they could claim from their Fathers Heirs and | 
Succefſors, which would not exclude them from recovering the Executry 
againſt a Stranger, Executor nominat, or an Executor Dative. 


Margaret Gray and her Spouſe, contra John Gray and others, July 16.1672; 


Mquhile Michael Gibſon having but one Daughter Married to Fobrs 
u Gn, did Diſpone certain Tenements, which was all his Heretage, 
to his Daughter, and the ſaid John her Husband, the longeſt liver of them 
two in Conjuntt-fee,ant to the Heirs betwixt them, which failzicing, to the 
Husbands Heirs, and after his Daughters Deceaſe, Janes Gray the only 
Daughter of that Varriage enters Heir to Michael Gibſon, and with cor- 
courſe of David Scot her Husband, purſues ReduQion of the Diſpofition 

ranted in favours of her Father, as being done by her Good-fire on death= 
d, to the prejudice of her Mother , who was tmmediat Heir ; and her 
felf who was ſubſequent Heir. The Defender alledged Abſolvitor, 1% Be- 
cauſe ghis Purfuer was not immediat appearand Heir the time of the Dif- 
poſition 5 and it is only competent to the immediat appearand Heirs to 
quarrel their Predeceſfors Deeds on Death-bed, 29. The Mother who'was 
immediat appearand Heir, homologat' and acquieſced in this right, info 
far as her Husband and ſhe bruiked the Tenements diſponed t for ſe- 
veral years, and ſhe did- never reclaim or raiſe any purſuit in the contra- 
ry3 and it is certain her naked conſent, though ſhe was but appearand 
Heir,to the Diſpoſition i leFo,would not only exclude her (elf, but all other 
appearand Heirs to quarrel the ſame. 


The Lords repelled both theſe Defences, and found that the Purſaer, as - 
fabſcquent appeazand Heir, had intereſt to reduce, and that the Mothers 
| N 3 polſcttion 
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poſſeſſion with her Husband,. did not import Homologation , or con- 
ſent, | | 
The Defender further alledged, That this Diſpoſition can only be reduce. 
able, in ſo far as it was prejudicial to the appearand Heir his Wite, or this 
' Purſuer. 14 eft, That the Husband would have had his Life-rent-right of 
the Tenements, by the courteſie of Scotland, 1t he had not been Inteft iq 
the Fee. by this Diſpoſition 3 for he would have Infeft his Wife as Heir to 
her Father z and therefore his Iafeftment muſt (tand,at leaſt quoad his Life, 
rent, by which the Heirs were-nat prejudged. It was anſwered, that ſe. 
ing the Husband reſted upon this Right, and did not aRually Infeft his 
Wite as Heir, he cannot claim his/Lite-rent, neither by this Inteftment, 
which is an Infeftment-of Fee, and not of Life-rent, nor by the courtckie, 
which is only competent to the Flusband, when bis Wite is: Infekt as Heir; 


The Lords Ordained the Panties ro be heard upon this Point #» prefraiia, 


Earl of Eglintoun, contra Laird of Greenock, eodene die, 


He Earl of Eglintown infifted in the Cauſe debated the ſecond of Ju- 
| ly inſtant againſt Greerock, for declaring the avail of the Earl of 
Mount-alexanders Marriage, who held the Land, Ward of Eglintoun, and 
gave a 'Wodſet-feu thereof to Greenock, with the Earls conſent, which 
the Lords found to exclude the Earl from burdening Greenocks intereſt of 
theſe Lands with the Marriage. The Earl now further alledged,that Greenocks 
Right being but a Wodſet,cannot have the benefit of the Feus allowed by 
the old Statute,and which by the Statute 1606. are only approven, when the 
Superior confirms or conſents, becauſe the ſaid old Statute mentions only 
proper Feus,which are perpetual Locations;*and where there is a competent 
Feu-dury reſerved, which is alwayes interpret to be at leaſt.the new Re- 
toured Duty z but Greenocks Right is not perpetual, but under Reverſion; 
and albeit it hath a Feu-duty of 4o pound, yet it is diſcharged, It was 
anſwered, That the old Statute hath no diſtinQion of Feus, whether re« 
deemable or not 3 and that there 1s no queſtion but redeemable Feys 
would have been valid before the AQ of Parliament 1606, and there is 
here a competent ' Feu-duty , which albeit diſcharged , yet it is with the 
Superiors own conſent. | 
| ... The Lords found this Fen, though under Reverſion, valid to exclude 
the Ward and Marriage, in ſo far as concerned the Wodletters Right con- 
ſented to, except to the Feu-duty diſcharged z which they found a neceſ- 
ſary conſequent of the Feu it ſelf, and that the conſent to the Diſcharge 
thereof, could only extend to the Sub-vaſlal, but not as to the Superior, 
. during the Ward, in reſpe& that the old Statute did only allow Feus, with 
a competetent Fey-duty 3 and found that the vo might declare the 
. avail of the Marriage as a Debt againſt Aownt-alexander, and thar there« 
,vith he might burden the Feu, as to WHount-olexanders Right, and might 
ym the. Wadſetter to reſtrict, and might xedeem or apprize the Revex- 


PIGS . Duff contra Fowler, eodem die. 
. ys mtr in his Sons Contraft of Marriage , provides 
him and his furure Spouſe to certain-Lands for their intertainment, 
.d the Fathers lifez but takes a Tack from the Son of the ſame Lands, 
for a-Tack-duty far within the worth, which he Aſſigns to his Brother, 
and he transfers the ſame to Wiliaw Dyff, who purſues the Son for Maills 


and 


T he Deciſions of the Lordrof Seſſion, 1693; 163 
and Duties. The Sonalledged, 19, That this Tack not being granted to 
Aſligneys, the Purſuer as Alligney gould not make uſe chereot , becauſe 
Tacks are t#i,i jaris, .\ It was anſwered , that Life-rent-Tacks by many 
Decjſiong are excepted from that Rule, and that.they do extend t6 Aﬀg- 
neys, if they be notexcluded, though they be not expreſt. 
The, Lords repelled this Defetce, .in reſpe@'of the Reply, — _ 
The $on'futcher alledged , that 'this Tack is rivull , as being fraudulent 
contra fidem tabnlarwmn metialines 3 for the Father having by his ſolemn Con- 
tract of Martiage, provided the Land to his Son and hisWife,during the Fa- 
thersliferime. [t wis a moſt fraudulent deetf to take aTack of the ſame Lands; 
far within the avail; which was riot known , or conſented to by the Wite, 
or the Contrafters on her part, and i to the dettimenit both of Husband 
and Wife, as to their preſent ſubſiſtence, "pi | 
The Lords found this Defence relevant, if the Tack was granted at th& 
time of the Contra of Marriage, or any time thereafter before the Mar- 
riagez and that not only ir favours of the Wife ,, as zo her Life-rent ; but 
as co both Husband and Wife as to thicir preſent fyblikence. | 
And it being alledged,that this fraud canld not extend to Duff as Aﬀig- 
ney for an + Ana cauſe, who was. nat panaker of the Fan yo 
The Lords Ordained the Defenders «0 condeſtend f they conld inftrut 
that either Dus Right was withour an ancronus Cauſe, or that wheti he 
took it, that he kyew that « was! comtravy to rhie-Contatt of Marriaye. 
Lord Haliovs contra Earl Madbeck, Jalha9. 2635] = 
"nn Debate at Fafrours miffiince agaioſt North. 
R xk, being ſtopped byBill, and this diry ain, Northerk reſume! 
his Defence upon the #10vo damine, Wearing expri ard amd no. p 
clamation, Purprefture, Recognition,” Forfithre; or and ft lerr, | 
all other Rights his Majeſty bad, # owl thiiti-10 the fad} Eads, Fride, or 
Profits thereof any manner of ways, and thontttpon afleSped), that this be! 
a Clauſeneceſlary for the ſecurrry of the Eitdges, efpecidlly. theſe who hb 
and acquire Eſtates, and who-cannct knbw;, with what attties to: the 
Superiour, the ſame may be afſeaedfpecially as Hive to the Ki againſt 
whom Preſcription hath no-cfſet; by <heBatutefecuring the Ke inte. 
reſt againſt the negſfgenee of bisOffcets; Which is moſt propetly extended to 
their omiſſion of Interruptions y/f4har ir the of atty Heretor for 
the time,or his being Married after Ptedeceffors death; a caſualty ſhould 
ifted or acclaimed, though two hundred-yeary apo; .it fhowld infer a di- 
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tion, and the defets of 'the'Fee-upon which the Stiperior miglit Reduce 
gr-Improve; and thatiall the teſt wds-exwberantia tj, paffing of courſe, 
without the noticeing of the Kings Officers,pericnlo petentis, as the Exuberant 
_ Style of Gifts of Eſcheat,: Ward, and Noviemry, dndwhar-evet effec ſuch 
Clauſes may have, as» to:privat Superiors z it/is-beyond queltioh , tha 
the' general Qlaufe, cums omni: alio;; Jureg- is.not' to be» taken'ftrialy: and 
erally but {is exuberant., and ito. be limited. For ;. 1%:Fhe gene. 
""ra] Claufe” eourd "never; Extend to Life-rent-Eſcheats,,  wbich, were. me. 
"Fer in a Clanſe” de novo. damns.,, | and which,;þy;-.a--cleari Deciſion, 
- Arino 1611. « obſerved by. Hadingtoun,, . was found -nat. tor:.extend: to 
eLxte-rent:FJchett, 2b, Sch Clauſes can. never £xtend to: the 'King's 
yo ne Fety-Daties , or 


© 4A 


| G7 any particular Right; by Inteftment that the . 
7 'rnighthave out of ſuch Lands, . either gf Anmuglrent,or Warrandice, 

or the Moulters of the Ji s Milns 3, peither-can the, pretence of the ample 
-exttmtioh &f:Chaviſes of Warrandice to particulars-not expreſt, or Clauſe 
- of Remiffionsbe drawn'tb this Caſe, 'or the amplitude of Royal Conceſ: 
: ſions; :beodufe'Clauſes of Warrandice being ordinarily upon an «<quivalent 
ptice, are involved in the nature of the Right, though nothing were ex- 
.Þttſt ; and{Remiſſions, and other Royal 'Beneficences, are As of Princes 
| »0tnj.and not upon any Compoſition, or to'give away the Caſua- 
Jities belonging to'the King 3: ſo that ſeing the genera} Clauſe can neither 
extend to all Rights, nor yet to all Caſualities, © there is no pretence to 
extend it to this Marriage, -which is neither expreſt; and ſcems to have 
been left out of purpoſe, ſeing in the ſame Charter the Marriage is Taxed 
and the Ward. alſo, and ifi the Clauife de.:ovo dartry, the Ward is expreſt, 
and.not. the Marriage. It was Replyed z That though the general Clauſe 
Gt them ge all Rights, ..yet where there-are Specialities expreſt, and 


: 


With them a general Clauſe, ' that.Generality muſt -have an cffe&; and 
though it cannot be extended to.matters af greater importance then theſe 
xpreſt,, or matters of another nature,. yet it ought to be -extended to 
arriage, Forfaulture, and Recognitidn,, which are far greater , being ex- 
preft, then ard which is of the ſame nature 3 yea Ward doth naturally 
comprehend Marriege as a Caſuality. flowing -.therefiom 3 and there are 
Rw Clauſes de novo damws that do expreſs Marriage upon the ſame account ; 
alf which will be rendred ineffeQual, if this Clauſe be not found valid, as 
to 'Marriagez and as to the ſtances of other Rights, to which this Clauſe 
wilt not extend, albeit theſe were yielded, they: are wholly of another 
nature,and they are not Caſualities that ever are given by Gift, for the Kings 
Feu-Datiesand Tax-Duties, which are equiyalent,. or, Infeftments-of An- . 
maftent or Warrandice are not diſpoſable by Gift, - but only are diſcharge- 
able'upon. payment. It was Duplyed for the Donator, 'That the In- 
ftantes adduced, do not at all conyel the allegiance ;upon the: general 
Elanſe, that jt cannot extend to all Rights according-to the Letter of it, 
fo that of neceſtity it muſt be a redundant; and exuberant Clauſe, to be 
reftried according to the. meaning and intereſt of Parties, yea it cannot 
Be-extended to Lifren-Ej beat, albeit ithe a leſs Cafuality, and of the like 
tattre with Noz-ertry , ſo that ſtill it zemains,: that the Clauſe muſt be li- 
e's and there can-be no juſter limitation, then that it: ſhould not ex- 

na to the Marriage, as not being the meaning of the Parties, becauſe 
both Ward and [Marriage are Taxed inthe Charter, 'and: that Ward is ex- 
telly put in the ove dam, and not Marriage 3 and albeit Ward com- 
pretends. Marriage, when be queſtion is a erd-holding, :for ſo allo it com- 
preventls Retief ; yet when the queſtion is of the Caſuality of Fard,it com- 
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prehends not the Marriage, yea a formal Gitt of Ward,with all Right the 
King could have thereby, would neither extend to Marriage nor Releif, 
-unles they were exprelt, and in this zovo dams, alteit Ward be expreſt, 
-Releif is alſo exprelt. 

The Lords confidering that this Debate as to Clauſes de novo damas, 
was of great importance to the Liedges, and :not cleared by Decifions, 
they gave diſtin [aterlocutors to both the Members of the Donators 
Alledgeance againſt the novo damws z/ and found, that Clauſes of novo 
damws granted by the King, did not only extend to Forfaulture, and Re- 
cognition, and Supplemerit of the DeteQs of the Right, but to Ward, 
Keleif, Baſtardy, and laſt Heir, as being expreſt in the Clauſe : But found 
20, Thar this Clauſe did not extend-to the Marriage, which was not ex. 

-preſt, and which they found not to be .comprehended under Ward, pe 
cially ſcing the Marriage was Taxed in this Charter, and ſo under ſpe- 
cial Conſideration of Parties, and Omitted. 


Earl of Weems contra Sir William Thomſon, eodent dies 


Avid Weems as having fold ViQual to the Scots Army in Ireland, for 
D the price thereof, got a Precept from General Zefy upon the Com- 
.miſfioners of both Nations then at. Londor, to pay ro the ſaid David five 
hundred pound Sterling, out of the firſt and readieſt of the Sums due to 
that, Army 3 Sir Wiliaps Thom(or being then a,Commillary in the Army, 
David gave him a Precept, ' with a Commiſhon: to 'receive the Money, 
"whereof 'Sir William gave a Receipt, bearing the Receipt of a Commiſſion 
for receiving the ſaid Money, the ſaid! David having made the Earl of 
'Weews"his'Afﬀigney, he phrſues: Sir Wiltiazs for payment of the Shm;as he 
-who by- accepting of the . Commiſſion and: Pxecepe; was Mandater;- and 
thereby of Law lyable in Diligence, It was alledged for the Defender, 
That albeit Mandators are lyable in Diligence, yet that is only ſfach as 
accept of a:Mandat requiring Diligence} as a Fatozy\ or:thelike'4 but a 
"Power 'to receive, Money :to ajFrmzng, not toa Fattar,..doth not mwport 
thay he ſhould. doiany Diligence, but-only preſent, hig Commiſſion, and 
receive the:Money 3 and the Defender:;did preſent the Commiſſion, but 
.did not receive the: Money, and therciors. fprithe: hy gra did 
leave it.at Gbndon, with Ms. Johnſtoun, a Scots Factor, of great Credit 
there 3. nenhet.can the nder: be. lyable for not reſtoring the Precepe, 
# being miſcarried 1n the'Troubles amgngt Mr, Jobpſtouns Papers, becauſe 
locus faiti invpreſftabilis ſubitlocurme:; damn” &- intereſſe, ; and the Purſuer can 
£ontleſtend-upobn no Damaage,far the Zvgliſb having become jealous of the 
Scots; Arthy38-Jrelayd,-.did never; advance; apy ;Maney- to the .D | 
or to any;;ather for.ahe;pa ment gf. chat, Army. altgr.the Precept,nor was 
there afty-Hope- that: any; ſe could þg magdegf ea. 1c 't 
The Lords found 'the'Commiſſion toxeceive the-Money to import no 
Diligence, but ht regs men receive thei Money, uf it had 
tbeen given 5 and:touggitlic:'Deferics not lyable: fbr.:any. Damnage for 
not' delivery of the Pretept, unleſs it was proveniithat the Defender had 


Teccived the Mancy,. ova leaſt otlicrs' had received. Sums upon: that ac- 
count, aftey-this! Precept 30 that 'the;Rutuery: if /his:Precept i had -been 
delivered, could have recovered it, which they, found: relevint: ſcripto vel 
. Jaramento,and/ordainedthe Defender.to:depone what Compt-books he had 

of his Intromiſfions 'ar thay time,” and: tÞ produce the ame, * © 
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Janet Watſon contra Mr, Walter Bruce, July 18, 1672. 

Mquhile Mr. Robert Bruce granted an AM ionation to Mr, Waltey 

Bruce, bearing, to be for Relief of his Brothers Cautionry, and for 

Relicf of his Wife Janet Watſon 5 whereupon ſhe purſues Mr, Walter to 

relieve her of certain-Sums, wherein ſhe was engaged for her Husband, 

The Defender alledged, That this Aſſignation being, for his own Relic, 

and for her Relief, it behoved to import his Relief in the fir(k place, and 

hers inthe next place, and that her engagement could import no GCiltreſk, 
becauſe ſhe being a Wife, asto her,” they were null: 

The Lords repelled both theſe Alledgeances, and found - that the Pur- 
fier might forbear to make uſe of her Priviledge as a Wife, and-infiſt for 
her Relief; and found the Clauſe tmported proportionable Relict to <j- 
ther Party, according to their Engagements, 

The Defender further alledged, That he conld be no further lyabke 
then to transfer the Right a oned to him proportionably, and that he 
was obliged for no Diligence thereby. 

The Lords found that the accepting of the Affignation did not oblige 
the Defexuder to Diligence, unleſs the” Purfuer-h required him, either to 
ao. il igence, or to Frander it to her,that ſhe might db Diligence for her 


"Ihe Purluct then alledged, That the Defender had transferred the 
F and ſq; was lyable to her proportionably,, It was anſwe- 

' The Defender. would wake retroce ton to. the, Pyrſuer,,,, 
for the Purſuer relevant, and thit 


{ The Lords found the All 
ſhe was not. wp. ge -pnnarraped ſing the Defender had 


x 26d Vi; 
| Entiof@Gyilendire the Lied of UHlerd, July 195. 16722 
A Robd7 Cempbel as Donatar by the Earliof Argile, parſues the Laird 
"bf $Mflend for the Avail of *his Marriagel 7as-it-is-Taxed by his 
Indclitnhts 'pranted hb, the Earls of Arg6; >The Defurider: alledge 
AdſGIiter; Becauſe: ds Latids Ward of we King, whoby. his Prero- 
pw B&th the Betiefite of his Vaflils Marriage, althopyh he be not the 
»kflctent Superjor, The Piirſact-Ri That” albeit! the Kings 
e-doth always. eſe hirm'3n Wards; thu canmay be <x- 
tedded-to& Taxe:Wards, for the Wttteing Taxed,  beeotzeyin the nature 
of a TU and therefore both — 9s op _—_—_ I abd rhe Map. 
Aagehikeways) for 's Tmall Duty; both- ſhould have. \ Tawed/ Dity 5; or 
WOE Pubſucrs Right were Hiple Ward, the: ace of the-King could 
only import an Abatemerit 


cog "Avgil TE 6 nr _ 
60t e&3; for the:grov fAvailof a Vaſlals 
= —_— rang tao not SontrafiAfiy — ard agar 
t 6mm arriags rar > xd, | 

therebyaliowed cho Vaſhd comarry as he pleaſgs z fothat biz pther; tho inoſt an- 
Perry 5 of whok-he holdyWank; ought not eheveby; ko oy his -privi» 

our bis Cuphrtos ofer wad. of. Next fk Vatragep he mar, 
by rks —_— — of. thb-donble: Avail, if be giarry con- 
traty-ta:his. offers" ie will be: daſte, t6:oVaruan the. In- 
tereſt of all Superiors:w x0 theix Vaſlals Martage by Joieffinens of Taxt- 


Wayd holding of the King, and © the King, Fir he had given ſeveral 
Charters, 
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rs Taxt-Ward, might claim the Taxt-Marriage by all the Chartersz 
———— due to The Kiny and this Supezior being both Taxed, 
both claim the Taxed Avail. 58D +: 05317 
The Lords ſuſtained the Defence, and repelled the [Reply 3 and found 
that one Marriage was only due by a Vaſlal;and thatalbeit the King might 
claim the greateſt Taxcd Duty 1n any Infeftment,: yet he, nor no- other 


Superior, could claim but one Taxed Value for the -Matriage of the ſame 
Vaſialz and fo forind the King had only Right to this:Marriage, 


Ruthven contra Gray, eodens dit," 


Nna Ruthven diy an Aſfignation of a Bond of 4000 
A Merks, granted by her Father to Alexander Seatoun, he thereupon, 
and upon ſeveral other Debts, Appryſes the Eſtate of her Father Sir Frax- 
tis Ruthven, which Right came by progreſs in the perſon of William Gray 
of Hayitoun 5, in fatisfaQion of which Apy ryling Sir Francis . Diſpones a 
part of his Lands irredeemable, and Hayftoun renounces the reſt : Thefaid 
Anna Ruthven purſies a ReduQtion of the Afignation gtanted by her to 
Seatoun, now belonging to Hayſtoxn, _ Minority: and Leſion 5 which 
ReduCtion contains a Declarator, that Hayſtoun ought to Diſpone to her 
a part of the Lands whereto he had Right, effcirand to her Sum 3 and 
| having inſtructed her Minority, ſhe inf ts in the Reduction, The De- 
fender alledged, that the ACt of this Proceſs was Extracted without his 
knowledge , otherwayes he would have alledged , a9 he now: alledges; 
That the Afſignation having been made to Seatouw his Author, who is ly- 
able in Warrandice, there ought to have been nq Proceſs ſuſtained till Sea- 
toun was called, who only knew, and. might have alledged ; that there 
was no Leſion; becaufe the foreſaid Aſhgnation was for an equivalent 
cauſe onerous. 29. There is neither Law nor Obligation upon the Defen- 
der to Aſſign his Right to this Purſer, but only te repone her; for he 
might have torn, or burnt his own Appryſing, or diſc the Debtor 
for nothing, which could not hurt the Purſner, for the ReduQtion would 
take off his Diſcharge, as falling in conſequence 3 The Purſuer anſwered to 
the firſt, That it was incompetent now after Litis-conteſtation, and that it 
was.not relevant z for though in Reductionsof Heretable Rights, Authors 
Iyable in Warrandice muſt be called, that holds not in perſonal Rightsz but 
the Defender ought to have intimat the Pley to his Author, 2%. The AC 
ſigncys Right being a Procuratory in rem ſuam, the ReduQion doth 
only take away that Member of it,that it is not in rew ſwam, but it remains 
ſtill a Procuratory 3 fo'that what was done by the Aſſigney as Procurator, 
accreſces to the Conſtituent, as if he had uſed Inhibition, or Interruption ; 
and Generally the Lords have ever ordained Particesto Affgn their Rights, 
ns the Affignation is not hurtful to them , and profitable to the other 

arty. 


The Lords repelled the Defences ; and ordained the Defender to Dil 
pone a proportionable part of the Lands, but the Defender having offered 
to prove, that there was no Leſion, becauſe there was an equivalent Sum 
payer for the Afignation - The Lords would not ſuſtain the ſame, unleſs 
it were offered to be proven, that the Sum was profitably imployed for 
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' Chieſly contra Hay, eodem die. 

V R. Wiliam Chieſly and Mr. Andrew Hay, having Appryſed the ſame 

Y 4: Lands within year and day, Mr. Wiliam infifting for Maills and 
Duties, Mri Andrew'craved to come in pari paſs Mr. William craved fa-: 
tisfaction of the Compoſition payed to the Superior, conform to the At of 
Parliament 5 Mr. Azdrew alledged that he bad Inhibition upon Sums 1n hig 
Appryſing,and Redu@ion thereupon, of Mr. W:ltiams Right, cas being upon 
Sums after the Inhibition : Mr. William offered to purge and fatisfie theſe 
Sums now within the Legal , which would evacuat the ReduQtionz and 
craved that Mr. A»grew might Aſſign him to the Inhibition , as. is ordi- 
nar in ſuch caſes, It was anſwered, That he ought not to be decerned to 
Aſſign his Inhibition to his own Lefion, for thereby Mr. William would re- 
Ccuce his. Appryſing, as to the other Sumsthat were after the Inhibition. 


The Lords found:Mr. A»drew only obliged to Aſſign the Inhibition, ſo 
that it ſhould have no effett againſt his own Sums, 


Fiſher contra Lithgow, July 20. 1672. 


Hs Fiſher having purſued Iſobel Lithgow her Mother, for Exhibition 
and delivery of ſeveral Bonds provided in favours of the ſaid Helen, 
by her Grand-mother 3 in ſome of which her Grand-mother was Liferen- 
trix, and the ſaid job: having Deponed, and acknowledged ſome of the 
Bonds, and 'as'to others having Deponed that they were payed by the 


Debitors, but that ſhe'did not remember, whether the Purſuers name was 
in them ornot, Therenpon it was alledged, that the Oath proved not 
for the Purſuer, and therefore the Defender ought to be aſloilzied. The 
Purſuer anſwered, That ſeing the Defender had not poſitively Deponed, ei- 
ther her name was in the Bonds,or not in the Bonds but that ſhe remembred 
not , the Purſuer might'yet lawfully prove her Libel, by the Debitors 
in the Bonds, and other Witnefles, by which the Libel was probable at 
the firſt, either as to the making up of the Tenor thereof, or the Defen- 
ders having thereof, It was Replyed, That the referring to Oath makes 
an end to all- controverſie, after which no other Probation can be uſed, 


The Lotds found, that ſeing the Defender is not poſitive, but only that 
ſhe remembred not, that the Purſuer might prove the Detenders having 
of the Bonds conceived in favours of the Purſuer, 


: Elingtonn contra Home, July 24, 1672. 

R. George Edingtoun having purſued Improbation and ReduQtion of 
M the Rights of certain Lands againſt Home of Kimmergane, who hath 
been 1n poſleſiion more 'then 40 years in which purſuit Terms being ta- 
ken to produce, with Reſervation of all Defences in the Cauſe, and agiin(t 
the intereſt of Parties, and all the Terms being now zun,the Purſuer craves 
certification contra mon produtfa 3' The Defender alledged no Certifi- 
cation, becaule the Purſuer his Title being as Heir to his Predeceſlor, the 
ſamine was poſterior ta bis Summonds,and ſo the Summonds is ntll fxe 7itulo, 
It was anſwered.that the Lords do frequently ſuſtain Proceſs at the inſtance 
of Keirs, though they be not afually entered the time of the Citation; 
for having in them the foundation of a Right, though not perfected by the 
Solemnities, the famine , when done, is alwayes drawy back to the Date 


of the Summonds, Albeit the Titles of fingular Succeſlors by Atlignation 
| or 
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or Diſpoſition will not ve ſuſtained , if after the Summonds , _— no 
anterior ground of Right, It was Replyed, That though the Lords ſome- 
times allows the Title of Heirs, though poſterior to the Summondsz yet 
that is when no Party hath intereſt; -But here the ſuſtaining, or not ſu- 
ſtaining of this Summonds,carries the whole Right of the Landsin queſtions 
fortheDefenderbeing in poſſeſſion more then 40 years, he is ##t#s proſeriptione 
unleſs it be interrupted by this Summonds, It was Duplyed,that Preſcription is 
moſt odious, and therefore Interruption is ſuſtained upon Summonds,albeit 
no Decreet can follow upon theſe Summonds, through any defe&t of the 
Titles or Formalities , becauſe the very Citation is izdicatio animi, that the 
Party intends to interrupt the Preſcription 3 and here the Citation is 
not only within the Preſcription, but the Purſuers Service as Heir. 


The Lords ſuſtained the Summonds both for Preſcription , and ſuſtained 
Proceſs in the Reduction and Improbation. 


Porterfield contra Cant, eodets die. 


Lizabeth Cant having taken. certain Bonds to her (elf, and failzicing 

of her by deceaſe, ro the Children of John Porterfield her Son; and 
Mr, Walter Cant having been Tutor to Margaret Porterfield, only Bairn of 
the ſaid John: Porterfield, the ſaid Margaret purſues Catharine Cant as Exe- 
cutrix to the ſaid Mr, Walter, to deliver the Bonds, or the Sums therein 
contained, The Defender alledged Abſolvitor , hecauſe the Purſuer be- 
ing only ſubſtitute in the Bond to Elizabeth Cant her Good-dame, the faid 
El1zabeth who was Fiar, and might Diſpone, did Aſſign the ſaids Bondsto 
Sir Patrick Drummond, for the behoye of John Porterfield ker Son, Father - 
to this Purſuer, whoſe Debts.the Tutor payed, which ought to be allows 
ed in the Sums contained in thir Bonds. It was anſwered, That that Aſ- 
ſignation was in lefFo egritudinis, whereupon the Purſuer bath intent= 
ed Reduction, and repeats the ſamine by way of Reply. It was Reply- 
ed, That poſito the Afſignation had been on death-bed, it is not reduce- 
able on that head; becauſe there is a Provilion in the Bonds,that it ſhould 
be leaſume to the Grand-mother to Afſiign and Diſpone the Sums at her 
pleaſure, without conſent of the Subſtitutes; and ſo baving Diſponed in 
favours of her own Son the Putſuers Father , who was ber Heir of Line, 
and this Purſuer as fubſtitute,being but Heir of Proviſion,ſhe might lawful- 
ly do the ſame. It was Duplyed, That the priviledge of Heirs is not to 
be prejudged by their Predeceſlors deeds on death-bed, which dath extend 
generally to all Heirs, ſo that a deed done in rms of an Heir-male, 
or of Tailzie, in favours of an Heir of Line , though nearer of Blood, is 
reduceable 3 becauſe the ground of the Law being, that Parties after con» 
traſting of the ſickneſs, whereof they died, become weak, and therefore are 
not allowed to alter the Succeffion of their Heretage, as it was eftabliſh- 
cd before they became ſick; and the proviſion of the Bonds reſerving a 
power to Diſpone, can only be underſtood to be legitimo modo, in the way 
allowed by Law, and cannot warrand a deed done on death. bed. 


Which the Lords found relevant, and ſuſtained the Reduftion by way 
of Reply. 


Gray contra Gray, July 25. 1672. 
Ichael Gibſon having but one Daughter, Married to John Gray, he 
| did Diſpone certain Tenements in Edinburgh to her and the faid 
Jobn her tlusband, the longeſt liver of them two in ConjunR-ke, and = 
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the Heirs betwixt them z which failzicing,, to Johx Gray's Heirsz where. 
upon Fob Gray and his Spouſe were Infeft, and bruiked five years after 
the ſaid Michaels death. Margeret Gray, the only Bairn of the Marriage, 
ſerves her (elf. Heir to Michael Gibſon her Good-fire, and purſues Redui- 
onof the Diſpoſition granted by Michael to her Father and Mother, as be. 
ing on death-bed. The Defender alledged, that this Action could only 
_ «ffe&, in ſo far as the Heir was prejudged by the Diſpoſition, - 7ta eſt, 
The Heir had no prejudices 1%. uſe the Diſpoſition being to the 
Wife in the firſt place,and:not being as a Tocher,or for any onerous Cauſe, 
the Wife muſt thereby be Fiar, and the Husband only Eife-renters and al- 
beit the termination of the Heirs be on the Husband,- that doth not always 
infer the Husband to be Fiar, but the Husbands Heirs of Line may be the 
Wifes Heirsof Proviſion z for though i» dubio potior eft conditio maſculi,that 
is but a preſumption; and here it is excluded by a ſtronger preſumption 
for the Wife on the contrary. 2% Though the Diſpoſition made the Huſ. 
band Fiar, and that there. was a Lefion, as to the Fee, yet the Fee doth 
eminenter contain a Life-rent 3 and as to the Life-rent granted to the Huf- 
band, the Heir was not prejudged, becauſe if the Right to the Husband 


| had not been granted, he would have Infeft his Wife, as Heir to her Fa- 


ther, and ſo would have had his Life-rent by the Courteſee of Scotland ; 
fo that the Heir is in no worſe caſe by this Infeftment, in fo far as it con. 
tains a Life-rent, It was anſwered , That this Infeftment can never be 
ſuſtained'as a Life-rent-Infeftment , in place of the Courtefie, becauſe the 
Conrteſre is only competent to the Husband , when, the Wife dies actuall 
Infeft, and when fhe is Heir to her Predeceſlor 3 but in this caſe the Wi 
was only Infeft as Life-renter, by ConjunQ-fee 3 , and. though ſhe had 
been Infeft as Fiar, her Husband would not bave had the Conrteſie , be- 
cauſe the was not Infeft as Heir to her Father, which only could be 
after his death, but by his voluntar Diſpoſition in her life. It was 
anſwered, That albeit the Conrteſie is only competent where the Wife is 
Infeft as Heir to her Father ; yet it doth not, neceſſarily import that ſhe 
maſt be Infeft as Heir ſerved and retoured 3 for an Infeftment upon a Pre- 
cept of Clare conſtat will be ſufficient, and yet ſhe is thereby but Heir Pſ- 
fe, and ſhe is the ſame way Heir to her Father by his Diſpoſition and In- 
ent thereon, which is Percept Heareditatis, and makes her. Heir Paſ- 
ve, '29, The Allegiance is not. as if this Infeftment were equivalent to 
the Conrteſfie, but that by this Infefement the Heir hath, no Lefion , for if 
it had not been, it cannot be doubted but the Husband would have In- 
feft his obs as Heir to her Father, ſhe baving ſurvived her Father five 
years, as if an Heir were reducigg; a Diſpoſition on death-bed., it would 
be ſuſtained, becauſe it' was granted for Sums equivalent due by. the De<« 
fun&, albeit he.was not obliged to. Iofeft the Creditor for theſe Sums ; yet 
ſeing the Creditor might for the ſame Sums have Appryſed the Lands if he 
had not been Infeft, therefore the Heir had no Lehon by the Diſpoſition, 
and ſo it could not be reduced. oy 
The Lords found albeit this Infeftment was reduced, . as to the Fee, yet 
chat it did fabſiſt as to the Husbands Life-rent, inreſpett that there was 
thereby no Leſion to the Heir, becauſe it is preſumed, that the Husband 


would have Infeft his Wife, and: ſo enjoyed. the Cenrteſie, if this Infeft- 
ment had not been. OD yo” 
: Gordon 
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Gordon contra Meinzies, July 26, 1672. 


N a Compt and Reckoning betwixt Mrs, ' Arthur Gordow and Meinzies, 

this point was reported by the Auditor, viz. That a Bond deduced in 
the Accompt, bearing in the Body,Meinzies to be Cautioner for. his Mother, 
was Subſcribed by him as Witneſs, albeit he was not mentioned as Witneſs 
inſert, but two other, Witneſſes were inſert, and Subſcribing 3 whereupon 
he alledged, that his Subſcribing as Witneſs could not oblige him, ſeing 
perſons frequently Subſcribe Writs as Witneffes, without conſidering the 
Contents, or whether they be infere Witnefs , conceiving that their Sub- 
ſcribing Witneſs imports no more, but that they law the Parties Subſcribe z 
eſpecially ſcing'the Creditoraccepted the Bond wherein this perſon ſublcribed 
only as Witneſs, Whereunto 1t was anſwered, That the Subſcribing as 
Witneſs did import conſent to the matter, and did infer preſumptive that 
the Party.knew and conſented thereto,and that it hath been but by inadver- 
tance of the Creditor, in taking the Bond Subſcribed with the adjeRion 
of Witneſlcs, | 


The Lords did not find that the Subſcribing as. Witneſs did oblige, un- 
keſs it were inſtruRed that the Bond was read to this Party; and there- 
fore ordained the Writer and Witneffes ts be Examined thereanent. 


Brodie contra Keith, July 29, 1672. by 
HeLaird of Innes and Alexander Keith being Co-cautionersin a Bond, 
[ Innes being diſtreſſed, did paythe whole Sum, and took an Aﬀg- 
nation to the Bond, blank in the Aſhgneys name, which he filled u with 
the name of Joſeph Brodie, who having charged the faid Alexander Keith, 
he Suſpended upon this reafon,. that the Charge, was to the behove of the 
Lag of Innes; who being Co-cautioner, was obliged to relieve the Suſpen- 
er of the one half; . It-was anſwered. for the C rger, That he was con- 
tent to reſtri& the Charge to the one Þalf of the Sum contained in the 
Bond, It was Replyed for the Suſpendg,that the vne Co cantioner.albeir | 
Aſſigney, could not diſtreſs the ather Co-cautioner further then for a pro« 
portional part of his own true diltre(s,of what he realy pay'dsfor ag inwarran- 


dice, how arpple ſoever,recqurſe is only cffeQual for the truediltreſs;(o likwiſe 
It qught Flog opt Co.cautioners by the Clauſe of Relief, which isa mutual 
Warr nee, [he Charger Duplyed,thatthe Creditor might bavegiked thi 
the who ey which ought not tobe profitable to any other. e Suſpen- 
Ihe Triplyeg,, that here 15 no Donation, but the Debt being very old, 
and doubftul whether it was payed Þ Footy incipal , there was a tran(- 
Pos by fp ns Canin fr WPI, 

. Which the Lotds found relevant,1 2nd reſtrjQed the; Charge ta the one 
half of the, Sum agreed for, and. paped by leave; viel 


4M cr $$ FP | 
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, Lord Heliogy Theſsurer-Deput contra Warl of Nartechs July 293 1672. 

"He Lord Hakiown being Donator; $©.the: Recognition of the Lands of 
ff] op rptiten: Doral thereon;.(upon this Ground, that Craig 
hav diſporied the Lands in favybursiof Piduro younger, his Brothers Son, in 
Murch' x 660, 'hapon' which: Diſpolition-Stafin was taken in'cIfay 1660-2 
-This Diſpolitien: having'/been feduced in;Parliamen;: axxo 1652, as havi 
been obtained from Cray by Circumvremyon.; Craig diddiſpone the 
to'the Fail of: 'Duzdee;,' whbibeing Debitor 'to' the Earl of Northerk, 'he is 


now lafetft in the Lands ypowan Appryting agtinſ Dandee, .andd there- 
ws; | 4 upor 
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- upon alledgeth Abſolvitor, 19% Becauſe the Diſpoſition granted by Graig 


to Pittaro, whiclr is the cauſe of the Recognition, being reduced in Par- 
liamentiupon-a Circumvention,it cannotinfer Recognition, which neceſlar. 
ly requires a Deed .done in contempt of the Superior alienatyng the Fee, 
and obtruding a Stranger Vaſſal without his conſent, which tan only be 
a deliberat. AR, and not to be ſuch an- At whereu, the Vaſlal - was cir. 
cumveened; but in this caſe the Vaſlal was not only c 


ent or Recogyitian, #3 wou be effe- 
CUec t ar Succeſlors,nat 
partakidp! 6f the Fraud, much leſs; pal the's, 


Writ containing Claiiſes contrary;co communitþ, without reading'the fame, it 

was bis'ojwt! fault, /and e6uld nor, excole hifi fon Rebuprſzon's| neithe 

can the Pretence of Drunkennefs exclude Recogtitiop, it berog the Val 
h 
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not the*nle*of his Reaſon," i 
Rviſible EVtees; antf' Bat 
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ment, albeit it had been read to him, or if a Diſpoſition of his Lands had 
been offered, and he had ſubſcribed the ſame by Error in the ſubſtance of 
the AR, none of theſe could have inferred Recognition, and all of them 
would have been ſufficient againſt ſingular Succeſſors, albeit Circumvens 
tion upon fraudulent Motives, inducing a true cofſent, be in ſome Caſes 
ineffectual againſt ſingular Succeſſors, not pattaking of the Fraud. 


The Lords having ordained the Warrands of the Decreet of Parliament 
to be produced, they found that there was nothing proven in the Decreet 
or Warrands in relation to Drunkenneſs, and nothing proven as to any 
anterior Ratification of a Tailzie, and in place thereof offering the Dif- 

ſition without reading the ſame, as to which Craige own Depofition 
did only bear the ſame, but ſpoke nothing of Drunkenneſs 3 therefore 
the Lords found, that neither the Decreet of Parliament, nor Grounds 
thereof did ſtop the Recognition; EE 

At the pronouncing of which Interloctitor, the Defender offered to 

prove, that Craig when he ſubſcribed the Diſpofition was ſo Drunk, that 
he had not the uſe of his Reaſon. It was anſwered, That by the Decreet 
of Parliament, and grounds thereof alledged upon by the Defender, it was 
evident that Craig was not Drunk to that degree. , 19. Becauſe, Albeit 
Craig was Purſuer of the Reduftion, and did lybel that he was Drunk, 
yet neither he, nor any of the Witneſſes, fo much as mention Drunken- 
neſs 29, His Depofition bears, That at deſire of Pittaro he filled up the 
Date and Witneiles with his own hands 49. He depones that he ſubſcribed 
without reading, upon ſpecial truſt of his Nephew, to whom he would 
have committed his Life, which being aft a&t of truſt; upon a rational 
conlideration, doth eyidence that he was not Drunk to the incapacity of 
Reaſon, And ELaftty; He depones that the Witneſſes were not preſent 
when he ſubſcribed, which clears that he remembred what he done 
ſeveral Years after, and ſo' was not ſtapidly Drunk to imped his Reaſon. 


The Lords found that theſe Evidences did fufficiently inſtru that Craig 
when he ſubſcribed was not ſo Drunk;,as not to have the uſe of his R 
and in reſpe& thereof repelled the Alledgeance upon his Drunkenneſs, 


The Defender further Alledged, That this Diſpofition could not im- 
port contempt, in reſpe& of an A& and Proclamation of the Uſurrg 
1653, taking away Ward-holdings, whereupon all the People ———_ 
diſponed Ward-Lands, without conſent of Superiors, which at leaſt oughe 
to excuſe the Recognition by ſo, common an Error. It was Anſwered, 
That this Alledgeance had been frequently repelled; as in the Caſe of the 
Recognition at the inſtance of Sir George Kinaird of the Eſtate of Gray, 
and at the inftance of Pittrichy contra Gordon of Geight, eſpecially becauſe 
the Vaſſa}, afrer the Kings return, continued in the fault, and did noe” 
require Confirmation from the King, or any Gift or Diſcharge, and there 
was no Caſe ſo little favotirable as this,” the Infeftment having been taken 
aſter all Authority of the Uſurpers ceaſed, and after the King was acknow- 
ledged by the Parliament, and Commiſſioners ſent to him for his Returns 
It was Replyed, That the Diſpoſition being reduced in Parliament, che 
Vaſſal could not crave Confirmation Derers and it was not uſual to,ſcek 
a Diſcharge of Recognitions? | | | 

The Lords repelled alſo the Defence npon the Uſurpers AR, in reſpeR 
of the Reply, Bs | 
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The:Defender further alledged Abſolvitor, Becauſe Pittaro was aliogui 
ſucceſſur#s, and ſo was no Stranger, It was Anſwered, That Pittarg way 
not immediat Appearand Heir, his Father being alive, neither was he 
alioqui ſucceſurws, ſeing Craig might have had Children of his own ; upon 
which ground Preſident Spotſwood obſerves, that in the Recognition pur. 
ſued againſt the Earl of Caſſils and Culzean, the ſame was found incurred, 
though the Earl had no Children, and Cu/zear was his Brother and Ap. 
pearand Heir for the tive - Whereupon | 


The Lords did alſo repel this Defence, in reſpe& of the Anſiwer, 


Fowlis. contra Forbeſes, July 30. 1672. 

—_— Fowlis Baillie of Edinburgh having obtained Decreet againſt the 

three Daughters, and Heirs-Portioners of Mr. William Forbes AJ. 
vocat z one of them being married to Mr. Jehr Sirauchen, ſuſpends, and 
alledges that ſhe'does not repreſent her Father 3 and albeit there be pro- 
duced a Right, granted by her to Tolquhon of her proportion of her Fathers 
Lands, and of all Right ſhe can ſucceed to, and that he is obliged to re- 
leive her of all Debts ſhe can be lyable to, and hath given her. Bond for 
3000 Merks,yet there hath nothing followed thereupon 3 for neither is ſhe 
Infeft as Heir-Portioner, nor Tolqubon Infett, nor hath he payed. her any 
Money, but ſuſpended, 29., Albeit ſhe were aQuually Heir-Portioner, 
ſhe can only be lyable for the third part of the Debt. It was Anſwered, 
T hat ſhe having diſponed her Fathers Heretage, and gotten Bond for a Sumof 
Money therefore, ſhe has unqueſtionably behaved her felf as Heir, and 
hath appryſed Tolquhons Land upon the Bond of Three Thouſand Merks; 
and therefore ſhould be lyable, not only for her Proportion, but in (6 
far as the benefit of her Succeſſion reacheth to, and ſhe may purſue the 
reſt for her Relicf,. rather than put the Purſuer, who is a Stranger and a 
Creditor, to divide his Action or Execution againſt many Heirs-Portion- 
CIS. 

The Lords found the Suſpender lyable upon the Rights betwixt her and 
Tolguhon for her third part of this Debt, as one of the three Heirs-Portion- 
ers, and declared, that if the Purſuer uſing Diligence, ſhould,not recover 
payment through their Infolvency,that the Lords would take it into con- 
fideration, how far the Suſpender ſhould be lyable more then forgher third 


part, © 


| . Jeremy Spence, November 8. 1672. 
His day the Lords having received information that Feremy Spence 
"&  Servitor to the Lord Newhaith, had Forged his Maſters Hand to a 
11l of Suſpenſion, at the inſtance of Captain of a Privateer, a- 
Foe a Stranger,and he having been examined thereupon,and confeſt the 


: The Lords with open Doors,baving called in the whole Advocats, 
found-the ſame to-be a Forgery, and declared the faid Jeremy infamous, 
and incapable.of .any Office depending upon the Lords, and remitted 
him to the Juſtices, and continued him in Priſon, and ordained the*Suf- 
penfing to be Recalled, ang the ſame with the Bill to be cancelled, which 
Was done accordingly. E 


- Scop 
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Scot contra Riddel, November 9. 1672, 
r Ames Riddel having beaten David Scot in Ruglane, the ſaid James went 
J the next day to the Magiſtrats of K»glane , and enaQted himſelf to an- 
ſwer as Law willz but.thereaſter David Scot purtyued, him before the She- 
riff of Lanerk, and obtained. Decreet for 50 pounds for a Blaod to the Fil 
cal, atid 50 pound to' the Partyz Rizdet Suſpends on this reaſot, that the 
quantities were exorbitant, and that' the Sheriff and Magiſtrats of the 
Burgh havingat moſt brit a cumulative Juriſdiior, eft locus preventiont, 
and the matter being firſt brought before the Magiſtrats, they uſed the firſt 
Citation, and Ad of Canttion, and thereupon did appear before the She- 
riff, and decline hit, | It was anſwered, That nothing done by the Town, 
or their Procurator-Fiſcal,could hinder him to purfue'as to brown particu- 
hr intereft,- and dammage, either before the Count1), Sheriff, or Baillies; 
and in this caſe Riddel himſelf went voluntarly and dilated himſelf to the 
Baillics,' and found Caution, of purpoſe to draw the matter there, where 
the Provoſt was his Gbod-brother,” and ſome of the Baillies _ bis near Re- 
lations; ſo that as to the' 5p pounds decerned for his dammage ; thete can 
be no queſtion; and as to the 50 poutids due to the Filcal for the Blood, 
albeit the Town had firſt Cited and taken Caution'; yet that does not in- 
fer prevention if they did not infift, and uſe diligence for Sentence; for 
ic is the Publick lntereft that Crimes be puniſhed; and where there is a cu- 
mulative Juriſdi5ion, when one Judge will not'ptoceed, another may; 
and theretore a ſimpie'Citation is not ſufficients © but the BaHllies were th 
mora & ſupina negligertia, neither did the Sheriff uſe any precipitation, fot 
the Bailhes taking Caution was in the beginning of Ofober,' and the She. 
riffs Decret, was not till the end of Decewber, | Tt was Replyed] That pres 
yention was alwayes undetſtood by the firſt Citation, after which, that 
Judge having right tothe Fine, might diſcharge'the ſame, tt 
The Lords found the: Letters orderly ptoceeded';/ and that Prevention 
by Citation was not fufficient, if the Folge did not uſe Diligence to bring 
it to a Sentence; and here there was yet no Sentence by the Baillies, not 
precipitation by the '$heriff, but'tound the Patry' as to his-own: int 
might choile his own Judge, : 
Pearſon contra Sir Robert Crightown, alias. Murray, eodem die. 
Pi having charged Sis, Robert-Murray for payment of a Bond 3 - he 
Suſpends, and alledr,..s Compenſation , and that-Pearſon having beerl 
Chamberlain to the late Edrkof Aniandale in Irelantd;and after his Deceaſe' 
being continued by Sir Robert; to whom the Earl,” according to the Lawof 
Ireland, had Diſponed his Eſtate by Feſtatnent for payment of his Deb, 
that the Charger bad intrometted with certain Rents of theſe Lands; which 
he referred to his Oath, and craved Compenfation, who Deponed and ac+ 
knowledged his Intromiſfion, but alledged he onght to retain theſe Retits: 
and have - 2 rg in his own hand, by certain Bonds due by the ff 
Earl to Jobn Greg, whereunto he is Aſſigney, and the ſaid Sir Robert being 
by the Diſpoſition lyable to the Earts Debt, onght to allow the ſame, It 
was anſwered, that theſe: Debts were not Liquid by any Sentence , and 
that a Chamberlain, nor no other Servant; not Depoſitar,- could take Af 
{ignation to his Conſtitnents Debts, and crave Compenſation thereupon'! 
becauſe the Chamberlain being a Servant , the Property of his Intromiſſi: 


on remained in his Maſter,and he coutd | verthe ſam 
vey ? could not refuſe todeliver lawewhen- 
P 2 The 
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The Lords found that the Chamberlain could not retain or compenſe 
his Intromiſſjon, by any of the Conſtituents Dcbts Aſſigned to him after 
bis Intromillton. | | 


Guthrie contra Guthrie, codex die, 


TIDY Contrat of Marriage betwixt John Meinzies and Agnes Guthrie, 

Thomas Guthrie her Brother is obliged to pay to the ſaid John 500 
merks of Tacher , and that in fatisfa&tion of her Portion-patural, ang 
all Proviſigns made to her, whereof ſhe Diſcharges her Brother, the Mar- 
riage having giſſalved within year and day, by the death of the Husband 
without C Jdrenz: the Gid Agves purſues her Brother for payment to her 
of the Tacher, who alledged Ah lvitor h becauſe his obligcment being 
10 contemplation of the Marriage, the ſame being diſſolved , the oblig. 
ment ceaſeth:, even though be been obliged to pay , and imploy ſor 
his Siſter the {aid Sum z, whereas be is only oblidged to pay it to the Huſ. 
band, who was1o ware and beſtow a Sum for his Wite 3 and if 2 valun. 
pr Conceſſion of a Tacher, upqn the account of a Marriage; ſhould be 

blig 


atory; . though that Marriage diſſolved without effe&, it would be of 


Mery evil conſequence to Parents and others. It was anſwered, Thar if the 


ters cblhgnent tad been, ,or.bofn to be, fo love and favor, th; 
Þ by been with ſome probability alledged ; Tn hee oy 
Portion-natura), and all proviſion ; for which if the 

is Contraft would exclude her from any further then 
gr tever the value af her intereſt were, notwithſtanding 


hag might have 


7 OQ-s > 


fa@i le 
Puts both Brother and Fiſker in the cafe they were in before the Contra, 
-- The Lords-would ngtfeſtain this Aion, but found the ContraQ difſoly- 
ed; even-3t9 the Brother and Siſter, unleſs there had . been a Portion or 
Proviſion-due to the Siſter, and that the Clauſe (' in jatisfa@ion ) had not 
heep adjeted in courſe ab farm, without Communing or Conſideration, 


Alexander Lockbert contra Lady Bute, Novemb. x4. 1672, 
He Sheriff of Bute: having granted! a 'Wodfet of certain Lands to 4- 
| lexander Lockhert, there is in the Wodft a Back-Tack in favour 
| the. Sberiff aud bis Lady, the longeſt livep of them two, and both of 
hoygd to pay-the Back-Tack-Duty,' whereupon he purſues the 


Q&2 ITE | 
Lady for the Back-Tack-Nuties, who alledged Abſotvitor , ' becauſe her 


Qblgatian þeing grapted. faxts Matriwonio,. was null in it lf, It was 
anſwered, That the priviiedgeof Wives not to be lyable to their Obligati- 
ops, while: clad. with a Hadhand, hath meny exceptions 3 for if ſhe hath 
Bight to any Lands in Fee, ſhe may take Wodiers thereupon, and may be 

idged both; for the Annuglrest, or Back-Tack- Duty, and for the Prin- 


. Elpal Sum, which will be: effeQuual 3 and if fhe be a Life-renter, ſhe may 


aftcc her Like-yent 3 0£if ſhe capfant with ber Huzband to Wodlet her 
Like-rent-lands, and aceaph a Back-Tack, tbe tyres i oblige her 
fN for the Back-Tack-Quty, yeatboughthe bad:no Right accepting 
of the Back-Tack, which gwes bes a rcal- Bight,” and makes her obligation 
effetual tei-pay the Back-Tack-Dury, It was Replyed , Phat albeit a 
Wake by awepiing of 3 Back: Tock, on being, obſiged!therein, -may be ly. 
able, if after her tHusbandsdeath ſhe homologat her obligation by poſſeſ(- 


v0t ſion 5 


- 
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ſon ;*but if ſhe do not that, her obligation is void, otherwayes all Wives 
may be ruined, by being induced by their Husbands to become obliged 
for a Back-Tack-Duty, far above the value of the Eſtate 3 but this Lady 
never poſleſt, and is content to renounce all Right of Life-rent ſhe hath. 


* The Lords found,that if the Lady had a right of Life-rent when ſhe ſub? 
ſcribed the Wodlet, her obligation in the Back-Tack wasnot void,as being a 
Wife, whether (he pofleſt or not , albeit ſhe might have abſtained, and 
reduced upon any other ground of Leſion, 


It was further alledged, That the Purſuer had declared the Back-Tack 
void upon the Clauſe irritant 3 and therefore ſeing the Lady poſleſt not, 
nor could poſſeſs, the Wodſetter having annulled Title to pollefſion, 
ſhe could not be lyable. It was anſwered, That the Clauſe irritant bore 
cxpreſly, that it was in the Wodletters option, even after committing of 
the Clauſe, either to call for his Annualrents by the Back-Tack, or enter 
in poſſeſſion 3 and albeit he had declared the irritancy of the Back-Tack, 
he might renounce that which was in his own favours, and return to the 
ſaid Back-Tack. 

The Lords found that the Lady not having poſſeſſed, the Wodſetter 
could not return to the Back-Tack as to her, for the Rent after the Decla- 


rators ff 


Major Bigger contra Laird Niddrie, Novemb, 15. 1672, 

Ajor Bigger having charged t Niddrie for payment of a , 

M Jherein Niddris ws Contioner for Xeith of Eeviſtous to the Laird 
of Wolmet for 7000 Merks, given upon Arbitriment,for the Mutilation of 
Wolwets hand, and bearing a Proviſion, that before payment, Folwet ſhould 
grant a Letter of Shaines, and procure a Remifhon to him, which _ 
now procured, and Major Bigger having right tothe Bond, Charges Nid- 
drie, who Suſpends, and alledges he ought to have retention of a part of 
the Annualrent, conform to the Ads of Parliament, 1646, 1647, and 1648, 
It was anſwered, That ſome of theſe Acts did bear no retention, unlefsthe 
Annualrent had been payed within the year; 2% That all theſe Parlia« 
ments were Reſcinded. It was Replyed, That the not-payment ofthe Anz 
nualrent within the year, could only be underſtood when the Annualrene 
was Que, to be payed in theſe yearsz but this being a conditional 
tion, that payment ſhould be made upon delivery of a Letter of Slaines 
and a Remiſſion, which not being obtained, nor offered within theſe | 
the Debitors were not i ora : And though theſe Adts be ain 
there is a Salvo of the Rights of private Parties ariſing thereby, It was 
Duplyed, That there was no diftinQion of —_—_— in the Ats,whether 
pure or conditional, and that the condition did only atfe& the Principal 
Sum, and notthe Annualrents, | 


The Lords found that the Condition affefted both , and that retentiory 
was due, feing the Debitor was not i wore, in payment of the Annals 
rEnts == 


Maſter of Forreſter cotitra the Earl of Callender; eodems die. 


Co Rathvin, late Earl of Brawford, being Forefault im the time of 
J the late troubles, was by a ſpecial A& of Parliament 'in Anne 1662; 
reſtored; which A& was ſuperceded to be Extrated, while by order of 
Parliament 1667, it was ordered to be Extracted 3 whereupon the Lad 


P3: Porrefier, 
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#rrefter, who had right by Diſpoſition from her Father , and the Loyd 
Forreſter her Husband, obtained Decreet againſt the Earl of Callander and 
gihers,  for:re:payment of certain Sums upon Wodlet, belonging: to the 
ſaid'Earl of Bramford, and upon a Petition by the Lord and Lady For. 
reſter to the Parliament, in July 1672. complaining, tbat by a Contraq 
wut the Lady Dowager of Brawford, the Parliaments intention for pre. 
Erving the, Bar] of Brawfords memory would be frultrat, after Citation 
and hearing of the Counteſs3 the Parliament did declare, that.their mean. 
ipg by the reſtitution of the Earl of Bramford was, that his Eſtate ſhould 
be eftabliſhed:in the perſon of Edward Maſter of Forreſter, procreat betwixt 
Bra)yfrds eldeſt Daughter and the Lord Forreſter , he carrying the name 
of Ruthven, reſerving to his Father and Mother the half of the Annual- 
rent thereof during their life 3 and ordained all Decreets obtained, or to 
be obtained for that Eſtate,to be in hisname 3 who thereupon Petitioned 
the Lords,thit the Decreet againſt CaVander,not yetExtracted might be in his 
name ;* Compearance was made for the Creditors of the Earl of Bramford 
and Lord Forrefer, who alledged that the faid. AR of Parliament could 
have go effe& againſt them, whoſe Right was preſerved by the AQ, Salvo 
Ferez for ſome of the Creditors having Arreſted, and ſome having gotten 
Affignatiohs intimate from the Lord Forrefter ,” and all of them having 
right to affe& Bramfords Eſtate, as being eſtabliſhed in the perſon of his 
Daughter and, Husband, by the A& of Reſtitution , Extracted in Anno 
1667. It canneither conſiſt with the Jaſtice nor tmtention of the Parlia- 
| by their late AQ,"to takeaway the Rights of the Creditors, but on- 
to altertheFiar, which muſt be as the matter ſtood the time of the laſt 
Af: for if before, if-the Lord Forreſter and the Lady had Diſponed, 
Or uplifted che Sums, and. Diſcharged the ſame, this ſupervenient .A& of 
Parliament could never infringe the famine, and yet by an extenſive In- 
tefpretation-it would.” Tt'is anſwered, T hat whatever might bave been 
Kid before thermaking of the AQ of Parliament, yet it now being made, it 
hath the farceiof a Law, '/and cannot be reſtrifed by any other Authori- 
ty then the' Parliament 3 neither doth-it fall within the At, Salvo Fare, 
which rdates only to-Ratifications, and ſuch Rights as paſs of courſe; 
but where the:Parliament-'of certain knowledge doth EnaQ any thing, 
the ſame can>be nowhere Judged but by the Parliamentz and there is no 
difference: 'whether-the: Parties concerned be called or not z as was de- 
cided By-the'Lords in ſeveral caſes, obſerved by Dry; as in the caſe of 
the: Earl of Rothes, Fob Stuart of Coldinghame , and ſeveral others z and 
efpecially.inthis-caſe, where the AQ of Parliament is not a Sentence or De- 
termination principally concerning the Rights of private Parties, but is an 
AR: of Reſtitution of a' perſon unwarrantably Forefaulted, which though 
{& -proceeds tipon the/grounds of Juſtice, and not meerly of Favour ; yet 
it cannot be controverted, but that in the AR of Reſtitution, if at firſt the 
Fee;had been'eſtabliſhed ji the Perſon of Bramfords Grand-child, carrying 
bis;nawe,-but- that it would have been valid , and ForreFers Creditors 
could not have called it in queſtion ; And this A being an AC Expla- 
natory of the former, bearing expreſly , that ſuch was the Parliaments 
meaning, nd. that it ſhould be in the ſame caſe, as if it had becn fo con- 
ived at firſt, the Creditors Collateral Intereſt ceaſcth 3 and if the Friends 
Wy rs ocean x-ſo to be'declared, they needed only call the 
h 


ra 
Lady: Wager, the Lady Forrefter and her Husband, and not the Credi- 
FA. orig t would;fall in conſequence: And though the matter had 
zpreſeneed to the Parliament, they neither ought nor would allowed 
in Bramfora's 
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Bramford's Eſtate nor Memory to be obſorbed by Forreſters Debt z and for 
Bramfords own Debt, a reſtitution to his Eſtate in general, will never ex+ 
clude it. It was Anſwered, That not only the Act ſalvo jure, which was 
the greateſt Security of the People, did preſerve the Intereſt of all the 
Creditors, but likeways the Lords by a general AR of Parliament, are 
ordained to decide according to the general Laws, and not by Ads im- 
petrate by private Parties, to the prejudice of others who were not cal- 
led nor heard 3 but above all queſtion, the Lords are Interpreters of A&ts 
of Parliament, and may and ought to interpret this, ſo as to convey the 
Fee to the Grand-child, as it was the time of this AQ, and fo with the 
burden of the Debt. It was Replyed, That there was no real Burden 
affeting the Eſtate, but at moſt Arreſtments, upon which nothing had 
followed, and an Affignation in place of a Cautioner in a Suſpenſion 3 
and here the Parliament having expreſly decerned, that this Decreet a- 
gainſt Callander ſhould be in the perſon of the Grand-child, there neither 
being Title nor Proceſs at the Creditors inſtance produced to crave pre- 
ference upon , All *that now is in queſtion, is, whether the Decreet 
ſhould be extratted in the name of the Grand-child conform to the faid 
A& of Parliament, 


The Lords found that now there was no more before them but the ex? 
tratting of the Decreet, which they ordained to be extracted in the name 
of Edward the Grand-child, conform to the foreſaid AR of Parliament, 


Kennaway contra Davie, November 16. 167%; 


Ames Davie having enatted himſelf to cauſe William Caſſils compt atd 

pay to Devid Kennaway ſome Exciſe uplifted by him, or to return him 
to Priſon by ſuch a day, or otherways to pay the Debt, whereupon! Kem- 
away purſues for payment, The Defender alledged Abſolvitor, Becauſe 
he had fulfilled, in fo far as Caſſils bad offered himſelf to the Baillie upon 
the preciſe day agreed upon, being Saturday, and upon Munday there- 
after had aCtually entred to Priſon, and there continued feveral\Moneths, 
which .being modica mora, was ſufficient, It was Anſwered, | That Imple- 
ment could only be in the terms of the Bond; and if need- be, it was of- 
fered to be proven that Caſſsls was ſet out by the Baillie, with Davies 
conſent, without the conſent of Kexnaway, -or by order of Law: © © 


The Lords found that Ceſſils entry being the next lawful day, it was 
modica mora, and was ſufficient Implement, unleſs the Purſuer could in- 
ſtru& a detriment to him betwixt the days, and found alſo that Reply rele« 
vant, that Davie conſented to the Priſoners Liberation, to make him ly+ 
able. 


Paterſon contra Ferwonr, November 50; 1672 
Oby Paterſon purſues a Declarator of the Eſcheat of Jobs Ferwour, whd 

having alledged that the Horning was null, he being denounced at 
Cowper 1n Fife, whereas his Dwelling and Domicile was at Ezinburgh 5 
Whereupon the Lords that they might not give either Party the ſole Pro- 
bation of the Domicile, did before Anſwer, allow either Party toadduce 
Witneſſes. The Purſuer adduced five, all conform, proving that Ferwour” 
with his Wife and Bairns came to A»ſftruther in the middle of March, and 
ſtayed at his Good-Brothers Houſe, being an Ale-houfe, till the date of 
the Denunciation, which was upon the 16 of May, and thereafter, till 
about Whitſunday, The Defender proved by as many Witnefles, m_ 
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he had a Houſe taken in Edinburgh from Whitſunday to Whitſunday, ang 
that he dwelt thereio during that time z and ſome of them deponed, that 
he,his Wite,and one Bairn, went over and ſtayed about their Buſineſs gf 
Balcomy in Fife, twenty daysz and moſt of them depones,that they were 
his neareſt Neighbours, and ſaw him frequently come and go to his Houſe 
but could not depone how long he was there, or how long he was ah. 
{ent about his Bulineſs, 


The Lords found, that albeit 4 Domicile by fourty days ſtaying at any 
place, though in an Inn or hired Chamber, might be ſufficient to ſuſtain 
a Citation made thete, yet not to conſtitute a Domicile, whereupon De. 
nunciation and Eſcheat might follow; or whereupon the Confirmation of 
a Defunds Teſtament might fall to the Commiſſar of that place, bur as to 
theſe the principal Domicile behoved to be confidered 3 and found that 
by the Probation foreſaid; Fermwrrs principal Domicile was at Edinburgh, 
where he had his Houſe and Pleniſhing, and was the moſt part of his time, 
and therefore found the Denunenation at Cowper null, aud Afoylzicd, 


Mr. Patrick, Hume contra Brown, eodeme die. 

MX* Patrick, Hume as Donatar conſtitute by Rentoun his Father to the 

,Y& Non-entry of the Lands of Brownsbank; purſues a Declatator of 
Non-entry. It was alledged for Alexander Brown Abſolvitor, Becauſe the 
Lands of Brownsbank were holden of Remtoxn, or his Authors Fex by Wil. 
liam Brown who Wodlſet the ſame to Thomas Brown ; and being rcligned 
in his favours, Remtows would not give him Infeftment, but only of a 
Ward-Tenor 3 but Alexander Brown having appryzed both from Wikien 


who had the right of Reverſion, and from Thowas Brown the 


Wodſetter, did eba oun the Superior to receive him Few, and 
offered a Years Feu-duty 5 but Rentonn did unjuſtly faſpend upon ſeveral 
Grounds, 272, That he had right himſelf to the Property, and that he 
ought” to have a full Years Rent of the Land, being Werd 3 fo that the 
Appryzer having done Diligence, and the Snperior being in the fault, he 
muſt be in the ſame condition, as if the Superior had entred him, which 
would ſtop the Nox-entry, It was Anſwered, That the Superior was 
not jo the fault, for the Wodfetter being the only Proprietar, and hold- 
ing immediatly of the Superior, and the Appryzer having appryzed both 
from him and: from the other who had the Reverfion, he could only 
charge the Superior to receive in place of the Wodſetter, who only. was 
his:Vatſal, the former Vaſſal having no more but only the right of Rever- 


fion, and unleſs the Wodſet had been redeemed, and, the Appryſer in 


place of the old Vaſlal had been re-inveſted, he could not have made. uſe 
of the Feu-right granted to the old Vaſſal, but only of the Ward-right 
granted to the Wodſetter, ſo that _ _—_— was not. in the fault, in 
IX receiving the Appryzer, by a Feu-Right upon payment of a Years 
Pei thtry ; A) albeit the charge was in the time of : 4 Uſurpation, when 
Wards.had no effe( as to their Caſualities, yet no Superior was obliged 
to change the Teris of their Infeftments. 8 
--The, Lords found that the, Superior was not in the fault, and therefore 
repelled the Detenee, | JH. | | 
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Workman contra C rawfurd, eodem die. | 


Forge Workntan purſies Redudtion- of a Diſpofition and Infefement 
(; 'ranted by James Stirling to John! Crawfhrd, on this Reaſon, That 
he having diſponed the Tenementrs m queſtion-to Jemes Stirling, he prve 
him a-ÞBack:bond of the fame date,' obliging himſelt ro'denude;being payed 
of the Sums dae to him, and yet S1rrling contrary to his Truſt, had dil- 
poned: the Lands to . Crawfurd 3, likeas the Purſuer had declared the 
Truſt againſt Stirling, and had reduced his Right, and therefore Cramfurds 
Right from Stirling behoved to fall in conſequence, It was anſwered 
for Crawſur4, Thar Jong before any Declarator againſt Stirlimg, he had 
acquired Stirlings Right boa fide for onerous Caules, and was not called 
to the Declarator agaivſt Siir/mg 3 and albeit Stirlings Back-bond was 
ſufficient agaiaſt bimſclf, yer being but 3 perſonal Obligement,nort contained 
in the Infcttment, ut could have no ci againſt a ſingular Succeſlor be-- 
iog Latete, Cs 

The Lords found the Defence relevant, unle(s it were Replyed that 
Crawfurds Right was without arr ancrous Caule , or. that be knew! of 
Stirlings Back.bond, when he received the Right, and; ſo was partaker 
of the Fraud: \ 


. Graham contra Swith, November 21. 1672, 

Obn Strechay having obrained Necreet agamſt umquhile —& Smithy 
J upon this Ground, That the Pprſuers Father having in.. the time! of 
the late, Troubles, n conſderable: Sam of Money by him, did ( for fear of 
ts being taken away-by Soulgiers or of his Houle 3, bid, it, there, and 
ſhortly thereatter died. 3 and the fan Smith having entered to the Poſs 
ſefſion, thereof as Tennent, intrometted with the Money, which he had 
found. hidden therein,z whereupot: $a#th was holden as Conteſt and'De+ 
cern'd; but,did not Compear z neither was there a fly taken to produce 
him; , and fo fqon as be knew, he ſuſpenced, but. betgre the. Suſpenſion 
was diſcyſt, he died: -Strachaz gow purſues a Transferrance of the ſaid 
Decreet agaivſt the Defundts Children, _ who! alledged, that this Decreet 
being 1n Abſence, 'the Defund uſing all Diligence to be repon'd, and ha- 
ving.upon his Death-bed before Miniſters and Gentlemen, folemoly cleared 
himſelt by-Oath of any ſuch Intromiflion, ,and hereppes fedotiieg, of 
the Decreex: being now raiſed, .zhe: {ame ought to be reduced. It was an- 
ſwered,; That albeit the Lords ppon ſuch a Ground might repone a Party 
to his Qath, yet this Party ; aodin and;the.mean of Probation periſh- 


- 
#* 


in fortificatian of the Decreet, it, was 
offered to, be proven by one Wautnels that ſlaw the Defun& find the ,Mo- 
ney, and; intromettherewnb, though he knew not the quantity, 

The Lotds confidermg the Decreet was an Abſence, and-fulpendedi-te 
recenti, ahd- that the Defunct had ſworn he/intrometted with no ſich: Mos 
ney, they turned the Decreet into a Lybel | | 301th 


Carin contra Wilfen, eodem die. 1 aha 
Here being a: Decreet of the; Baillies af Edi-butyh, betwixt Jutves 

A. _ Carin and Jemes Wilfon, wherein the \Defeuder wag dederned upon 
his Oatb, which Decreet being. now ſuſpentiey, and crayed to hom 
upon this Reaſon, that the Oath was not ſubſcribed by the Suſpender, 


Q nor 


ed; he cangot be reponed 3 ar i 
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nor did not bear that he did declare that he could not Write, and the 
truth is, that he having deponed,: the Clerk writ his Oath diiconform tg 
his-meaning, whereupon he refuſed to, ſubſcribe ut, Ir was Anſwered, 
Thaf the Oath was ſubſcribed by the Baillie, and the Sum was ſmall. | 
The Lords found that the Oath ſhould have born, that the. Party de. 
Elared that he could not Write; or elſe ſhould have been ſubſcribed b 
him, 'or otherways he ſhould have been holden as couteſt, if he rctuſed 
to depone or ſubſcribe his Depoſition, as truly it was, and therefore or- 
dained the Suſpender yet to depone. | 


Strachan contra Burnet of Leys, November 22, 1672. 


Trachan purſues a Declarator, that ſhe-had Right to a Wodlet, and by 
o conſequence to the Sums configned by 8xrnet of Leys for redemprion 
thereof, It was alledged, That this Proceſs being a Declarator of Pro- 
perty of ſo greit conſequence, 'it behoved to be continued, It was An. 
ſwered, That all was inſtantly verified. It was Replyed, That even 
though all were inſtantly verified,yet the Matter being of great Importance, 
and by the nature of the Proceſs it being a Declarator of Property, it 
behoved to be continued. | 


The Lords found that the ſame ought to be continued. 


Earl of Argile contra'Laird of Mend, Noventber 26, 1672, 

Mn Earl of Argile purſues a Decharator of Nvs-entry of certain Lands 

>Þ 'holden'by the Laird of M*lexd of the late Marqueſs of Argile. The 
Defender alledped Abfolvitor, Becauſe the Lands are full, in fo far as the 
Defenders Brother being retoured Heir to his Father ih theſe Latids, the 
Retour expreſly bears, that the Lands were holden of the-King, by reaſon 
of the Forfaulture of the late 'Marqueſs of 'Argile, and: thereupon' he was 
Infeft' by 'the King 3 likeas the Defender was in the fame way retoured 
ay” Heir to his Brother, and ſtands Infeft holden of the King; | It wis 
Replyed, That the Purſuer repeats his Reduction of the Defenders Re- 
tour,and that the fame is null; in ſo far as before the Defender was retoured, 
the King had grafted a Gift to this-Earl of Argile of his Fathers forfaulted 
Eſtate ; ſo' that the Earl returned to be'Superior to M#exd, and Vailal to 
the King in theſe Lands ; and albeit the Inqueſt are excuſable, that they 
ſetved the Defender conform to his Brothers Service, yet the Defender is 
nbt, * who by the publick Regiſters might have known thar the ' Earl of 
Argile was returned to be his' Superior, The Defender Anſwered;' That 
t'-4 fundamental Law of this Kingdom, that the King nor no'Su 
rior can interpoſe another” Superior betwixt him and his immediat' Vaſſal, 
' andthe King having after the Forfaulture received M*lend as his iramediat 
Vaſſa), could not thereafter interpoſe- the Earl of <Argile by his Gift, 
whith if it hid been done by any other Superior, would have been with- 
out/queſtion: , .and in this-the/King «titur.jure communi, It was Replyed, 
That if the King by any Gift had admitted cM *lexd as his. immediat Vaſ-. 
ſal, he could not thereafter have interpoſed another, but there is nothing 
done here but a Retour and Infeftment thereupon of courlc. 
\:\Þhe Lordi repelled the Defence, and found the King might interpoſe 
2'S$uperior-in place of the forfault perſon, having by no Gift nor expreſs 
Deed accepted the Vaſlal of the forfaulred perſon in his places 

Sano as | The 
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The Deſender further Alledged, That he having ſo probable a cauſe of 
miltake, the reduction of his Retour can only take effect trom the citation 
on the ReduRion, or on the New-emry,for Reduttions are nofurther drawn 
back ordinarly 3 and this Cale is molt favourable, for the late Marqueſs of 
eArgile having taken a Gitt of Hinds Elcheat lingle and Liferent, he 
was neceſſitate to reſign theſe Lands which he held immediatly of the King 
before, and take them holden of the late Marquels of Argile, 


The Lords reduced the Retour, but found the Nor-entry only to take 
place from the Citation. 


Duke of Bncclewch contra Laird of Thirlflouw, November 29, 1672. 


4 Ye deceaſt Mary Counteſs of Bucclench having right to a Reverſion 


of Lands Wodfet to Thirl#oun, did thereupon uſe an order in anno 
1655 3 and now this Dutcheſs as Heir to her and the Duke, purſues a 
Declarator of Redemption. ' The Defender alledged, 19. No Declarator, 
becauſe the Inſtrument of Premonition, does not bear that the Reverfion 
was ſhowen, 29. The Confignation was only fimulate, and the Sum was 
xamediatly taken up, and therefore there ought ro be no Declarator, or 
at leaſt it can only rake effe&t from the Sentence, and the Wodſetter muſt 
enjoy the Profites of the Land wvedio 1exypore. It was Replyed, Fhat 
the Reverfion was ſhowen at the Conlignation, and that it was in T#irl- 
ſtouns own hand, being then Tutar to the Countels To the ſecond, 
That it does not infer | Nara that the Surns were lifted by the Con- 


ſigner, in reſpe@ the Sums were at her peril, if the Confignator had pro- 
ven inſolvent. 


The Lords repelled the Defence, and Declared the Purſuer always be- 


fore Extra; producing the principal Sum and whole Annualrents fince 
the Conſignation, and tound the Wodſerter comptible for the Dutics 
lince that rime. 


Maxious contra Cunmpghame, codems die. | 
Ertain Tenements tm Edinburgh being appryzed from John Ker, firft 
by William Crringbame, and thereafter by Sarah Maxtonn, int the 
competition betwiet them, it was aſledged by M#4xtonw, That (he on 
to be preferred, becauſe her Appryfing was aHowed conform to the 
of Parliament, and Cuninghames Appryſing ( ahhough prior } was not 
allowed, and fo nulf, It was anfwered, Thar the not allowance doesnot 
mfer a nullity, bur only hinders the preference of the firft Appryfing to a 
poſterior Appryſing firft allowed ; fo that al} that can be thence conehided 
1s, that neicher Appryſing ſhould be preferred, but that both ſhould 
come in pars paſfir, 
The Lords found both the Appryfings to come in pars paſſ#. 


Mr. Henry Hay contra his Tennents and the Eaird of Earljlout? 
| - December 5, 16732. 

M*; Henry Hay being Infeft in the Lands of Glen, which'is a part of 
/ | the Lands and Barony of Zartftoun, purfaes his Tennents ſor Mails 
and Duties. Compearance is made for Eariſtour, who alled That 
the Purfyer hath no Right, _ only 1 upon Mr, John Hay his 
Brothers (tion, whereas by his own produQtion it ap that Mr. 
Jobn was never Infeft, bur only m—_ Heir to his Father Mr. Tg 
2 wo 
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who appryzed the Lands, and was never Infefr, It was anſwered, That 
the Parſuer, though he had only the right of Appryſing, and neither he 
nor his Authors preſently Infeft, might purſue for Mails and Duties, ac. 
cording to the ordinary cuſtom. It was Replyed, That if the Purſyer 
produced a ſufficient progreſs of Rights denuding the Barons of Earlſtoun 
of the Lands of Gler, and did inſtrut Poſleffion, either by him or his 
Authors, he might continue that Poſſeſſion, albeit the perſon who was 
laſt Infeft was Dead, and the Infeftment not renewed in his perſon ; yet 
here he does not produce an original Right from the Barons of Earlſtour, 
nor can he pretend a poſleſfory Judgment, becauſe Earlſtonn is in Polle(- 
ſions The Purſuer Duplyed, That he produced a progreſs of Infeftments 
by the ſpace of 4o years, and offered to prove that his Authors by ver. 
tue of theſe Infeftments, had poſleſt 4o years without interruption, which 
gave them as good right by the AC of Preſcription, as if he could pro- 
duce the original Infeftments from the Barons of Earlſtouz. 


The Lords found that it was ſufficient for the Purſuer, either to inſtru& 
that they had the benefite of a poſſeſſory Judgment by ſeven years Poſlef- 
fion, or that he (hould produce the original Right, and a Progreſs there. 
from, or that he inflruCt fourty years Poſleſhon by vertue of a Progreſs, 
or 40 years Infeftments ſtanding together. 


The Superior Barlfour further alledged, That albeit in a competition 
with others, the Purſuers Authors Rights might prefer him, albeit not 
eſtabliſhed in his perſon by Infeftment 3 yet where the queſtion is with 
the Superior, who now offers to Infeft him and his Authors, upon pay- 
ment of the Non-entry-Duties, fince the death of the Vaſlal laſt Infeft, 


and upon payment of a years Duty to the Superior for entering him up- 


on the Appryſing, he cannot crave acceſs to the Mails and Duties until 
theſe be performed. It was Anſwered, That the Purſuer ought to con- 
tinue in the Poſſeffion of his Authors, which cannot be. hindred upon 
Pa of Non-entry,, which was never ſuſtained by way of exception, 

ut neceſſarily requires a Declarator 3 neither can the Purſuer be hindred 
to poſſeſs and uplift Mails and Duties till he ſhould pay the Superior a 
years Rent for the Entry, becauſe it is in the Appryzers optron, either to 
make uſe of the naked Appryſing, Which hath the effeR of an Aſſignation 
to the Mails and Duties,without either Infeftment,or a Charge, or to crave 
Infeftment of the Superior, who can only crave a years Duty if he. be 
charged ; for if the Appryzer ſhall now poſleſs by the Appryhing, all the 
Caſualities are competent to the Superior by the death of the former 
Vaſſal. It was Replyed , If this Alledgeance ſhould be ſuſtained, Supe- 
riors might be fruitrate of their Entries during all the time of the Legal, 
whereas they get a years Rent, albeit the Lands ſhould be redeemed, and 
the old Vaſlal Infeft the next year or moneth, | 


The Lords repelled the Defence upon Non-entry, and reſerved the fa- 
mine by way of Declaratorz and did alfo repel] the Allegiance, upon the 
Compoſition for the Entry of the Appryſer , unleſs the Appryſer were in- 
ſiting for Infeftment 3 and found that he might poſleſs by the Appryling, 
as equivalent to an Aſſignation to the Mails and Duties, ſo long as the 
perſon againſt whom the Appryſing was led was not denuded by Infeft- 
ment, albeit they were remembred that in the caſe of one Michel again(t 
the Earl of Dumfreis, who having Appryſed the Lands of Anchincroſs, and 
purſuing for Maills and Duties, the Earl compearing as Superior, did ex- 
clude him, till he payed a years Duty 3 which Decifion the Lords reſolv- 
ed not to follow. | Elizabeth 
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Flizabeth Galloway contra William Duff, Decemb. 5. 1672, 


Lizabeth Galloway having purſued ReduQiion of two Diſpolitions grants . 

| &d by her to William Duff, one of her part of a Tenement in Aber. 
dene, and another of ſome Bonds, and of all Moveables ſhe had, or ſhould 
have the time of her Deceaſe, upon two reaſons, 19%. That theſe Diſpoſi- 
tions were elicit from her by fraud and Circumvention, 1n. ſo far as ſhe 
having taken a Bleeding at the Noſe, which continued for many days,and 
being out of all hope of life, the ſaid William Duff who Married her Siſter, 
preſented to her the (aids Diſpoſitions, whereby the is denuded of all ſhe 
had in the World, without reſervation of her own Life-rent, or ſo much 
as an Aliment 3 which Diſpoſition was never read to her, neither did ſhe 
give order for drawing thereof. 29, Albeit the Diſpoſition had been 
Subſcribed of certain Knowledge, yet being done by a dying perſon, when 
hope of lite was paſt; not only in the common opinion, but of Phyſicians, 
it can only be underſtood as donatio mortis cauſa, which hath no effec, if 
the Party convaleſce, and revock the ſame. It was anſwered to the firſt 
reaſon, That it comprehends no qualifications of Circumvention , unleſs 
it had been alledged that there was no purpoſe nor direQtion for any - 
Writ in fayours of the Defender, or that 1n ſtead of one Right, another 
of a different nature had been offered, which cannat, be proven ; and all 
the Purſuers pretence is, that her Life-rent was not reſerved ; which the 
Defender is willing it be inſert and reſerved. To the ſecond Reafon,it was 
anſwered, that donatio mortis cauſa was never ſuſtained,except where there 
is mention of Death therein, of which there is no mention in this Diſpo- 
ſition; and if it ſhould be ſuſtained, that being dangerouſly fick, ſhould 
make all gratuitous Diſpoſitions Ambulatory,it might canveli many Rights; 
for albeit by the ſpecial Law of this Kingdotn,. Heirs cannot bz prejudged 
by Deeds on Death-bed, yet that ſickneſs ſhould be a ground to recalf 
Diſpoſitions, when the Party convaleſces, or ſhould put them to the un- 
certainty of Witneſſes conjeures, concerning the condition and hazard of 
the Party , it were of very dangerous conſequence; and hath neither rule 
nor example in Scotland, and renders the rights of the people uncertain; 
contrary tothat fundamental Principle of Law and equity, quiſque eff rei 
fue moderator & arbiter : And though the Party hath not ated prudently, 
yet if they have truly aRed, their Diſpoſition cannot be quarrelled: A- 
gain(t both which reaſons it was alledged , that the Purſuer did ſeveral 
days after this Diſpoſition ; when ſhe was out of that hazard renew the 
ſame. The Purſuer Replyed, That the reaſon of Circumvention was moſt 
relevant, for upon extream prejudice of a weak perſon, fraud is eafily in- 
ferr'd by ſuch an AR, as can oS no rational conſtrution to be done by a 
perſon in their wits, eſpecially where the- Writ was neither read nor known 
to the Purſuer, and cannot be thought to have been comprehended by 
her, to be any thingelſe but a Teſtament , (ke being a dying perſon, at 
which time no Diſpoſition, iter 2ivos, could have any effec againſt her 
Heiry nor can it be thought , that without any rational confideration ſhe 
would render herſelf a miſerable Beggere As to the ſecond, though there 
be no mention of Death,. yet the preſent and extream perill of Death is 
equivalent z and as to the Renovation of the Diſpoſition, it was but three 
days after the firſt, while the Purſner remained in the ſame condition z 
and it was taken up by her Father at the very Subſcription thereof, who 
declared he would diſpoſe thereof as he thought fit, and did canceltit; nor 
did it appear in what terms it was conceived. 


Q3 The 
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The Lords having ordained before Anſwer Witneſſes to be examined 
upon the matter of Fat, they were not inclined to meddle with the ſecong 
reaſon of doratio mortis cauſa, or to ſultain it 5 but found the firſt reaſon of 
Circumvention relevant and proven, viz. That the Woman was in a dying 
condition, that Duffgave warrand to draw the Writs, and by the Writer 
and Witneſſes infert, that they were not read to her when ſhe Subſcribed; 
only the Writer Deponed he told her the ſubſtance of them 3 but the two 
Witneſſes inſert, Deponedthat they were not read to her,and that they heard 
not the tenor of them repeated, but only faw the Writer ſpeak ſomething 
ſoftly in her Ear to the Purſuer, which they heard not. It was alſo pro- 
ven, the Father took up the ſecond Diſpotition, at the very Subſcripti> 
on of it, and faid he would diſpoſe of it as he thought fir, and had cancel- 
cdit; and therefore both Diſpofitions were reduced 3 totum, 


Durie of Duntarvie contra Dryſdale, eodem die, 


EF Ry/ale baving obtained a Decreet of the Lords many years ago, a- 
[Þ gainſt Durtarvie, upon accompts of Furniture z Dumtarvie purſues 
Reduatron and Improbation thereof, and craves Certification againſt the 
Subſcribed Accompts, which was the ground of the Decreet, It was al. 
ledged, that Parties were not obliged to keep ſuch Accomprs after ſo long 
time, having obtained Decreet upon Cempearance, and produRion there- 
of, whereunto the Lords were inclinable , but it being repreſented againſt 
the Decreet it ſelf, that it was moſt fuſpet, and not to be found in the Re- 
gilter, | 
The Lords granted Certification contra non produtta, 


Mr; Edward Wright contra Lawrie, eodem die. 

\ AF Ri Edward Wright having imployed Lewrie a Meſfenger to rake 

Carfrie with Caption, LR the Melkenger for —— of his 
Debt; becauſe he had fuffered the Rebel whom he had taken 10 eſcapes 
It was alledged Abfolvitor, becauſe the Purſuers Son having imployed the 
Meſſenger, promiſed to go along with him, and aflit bim 1 the executi- 
on. ' And true it is, he deſerted bim, being on the way with the Rebel, 
and having none with: him but one perſon, he was not able to carry him 
tea Priſon, but he went to: Hawby with him, where the Mefſenger follows 
e& him, andthere he produced a Protection under the Kings Hand. 

The Lords found the firſt Member of the Allegiance not relevant, uns 
lefs. the Rebel had uſed violence, in which cafe the Meſfenger ought to have 
broken his Rod, whereby, the Purfaer might have had the benefite of rhe 
Deforcement , unleſs the A t had been expreſly ,, that if the 
Imployer had deſertedthe Meſlenger, he ſhould have proceeded nofurther; 
but found that Member of the Protedtion under the Kings hand relevant, 
reſerving tothe Lords the confideration of the qualifications of payment of 
the Annualrent therein contained after produGtion. | | 


Chetand contra Clieland of F akin, eodem die. 
NLielard of Glenhowe havi ng no Children, Diſponed his Eſtate to Clie- 
4; land, of, Faskine,; of whole Family be was deſcended ; his Siſters. Sog 
3s neareſt. Heir to bim, did raiſe. a, RequQion; of the Diſpglitian, as being 
done upon. Deathrbed3 and.the, Defender having alledged, that the. os 
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fin& having had a. pain inhis Legs and Feer, did thereby keep the Houſe 
tor many years before hedied , but that he contracted no inward Diſeaſe - 
when this Diſpoſition was made, being two years or more betore his death, 
but at that time he was in perfe&t foundneſs of Judgement, and of the ſame 
condition of health, as he had been for ſeven years betore. 29. Though it 
could be proven that he contracted any fickneſs, he perfetly convaleſced, 
and cam2abroad unſupported, when-/he gave Seafin upon his Diſpoſition, 
propriis manibus, and did oft-times walk out about his Houſe, and did 
play ſeveral Games at Penniſtone, which was art exerciſe requiring far more 
ſtrength then going unſupported to Kirk and Mercat , and returning, 
being !o ſhort a ſpace, for no man was. obliged to walk further then men 
did ordinarly come apon- Horle- back to the Kirk 3 nor can it be cone + 
troverted , | that albeit going to Kirk and Mercat be the ordinary e-** 
vidence of - convaleſceace, yet there may be other evidences ſuthici- 
ent 3 and that going to Kirk and Mercat cannot be the ſole evidence 
of convaleſcence, as in the caſe if a perſon were Lame, or had received a 
hurt in his Foot, or Leg by a Fall, or: otherwayes, that it did not ariſe 
from any inward Diſeaſe; |. 3%. The Defender offcred to prove, that the 
Defun& went to the Kirk unſupported. * "Fhe | Purſuer anſwered, That 
his reaſon of Death-bed ttood moſt relevant, and was Libelled in the ors i 
dinary form, - vis. that the Diſpoſition an. queſtion was made atter the Des 
fun& contracted the fiokneſs, and went never abroad th:reafter, until his 
death 3 fo that the contracting of his-ficknels being proven, and his dying - 
before he went abroad ; probatis extremis preſummntiir media 3 and: as for 
the allegiance of his health, it is contrary to-the-Libell , and -ſicknels is ' 
more poſitive and pregnantz} neither can, the Ats equivalent be ſuſtained 2 
nyleſs they were ſuch as were clearly :more . pregnant to prove convaleſ- 
cence, then going abroad: to the Kirk: ini the time of the gathering of the - 
Congregation, or to the Mercat in Mercat-time'3 but all the Adts'conde-" 
ſcended upon, are but performed before a few perſons picked gur: for'that 
purpoſe 3 and are far leſs then the Ads performed by the Lord Comper, 
which yer were not found relevant : And as to the alledged going to the 
Kirk, all that can be pretended is, that, the Defun& was born in a Chair 
within a pair. of Butts or two to the Kjrk, and did thence attempt to go 
to the Kirk freely of himſelf, of deſign to validat. this Diſpofition 3 for 
though he lived two years thereafter, he never came.out again z and ſuch 
attempts of deſign are moſt ſuſpicious and. if they be not perfectly per- 
fortned, as the Law requires, they are,of no forces as in this caſe, where 
the going/to-the Kirk was: not to. any: publick Meeting of the Congregati-'| 
on, nor was there either Mercat, or Mercat-place:: And :lbeitthe Detan&. 
might have ridden to the ordinary place where men light, he beiog carri- 
ed to that place in a Chain, ris no wayes equivalents 'for ſick folks, as they 
are not able $0 go without help , ſo they are not able to ſit upon Horſe- 
back withqut ſupport, nor doth it import whether the Defun@ kept the 
Houſe long before, or. after. this Diſpoſition ; for.in- a moſt, favourable. 
caſe, wherein Sir, Robert Richardſon makes a Diſpoſition for the uſe of his 
Children 5 after which, / though he remained eighteen Moneths in | his. 
Houſe, yet did all his Affairs, and bad only a Palfie in one of his Sides; 
which was not impedimentum rebus agendis 3 neverthelefs the Lords redu- 
ced the Diſpoſition. ; 


The Lords that they might not give either Party the ſole Probation, did 
before Atiſwer ordain Witneſfesto be adduced tor either Party, . anent the 
condition of the Pazty deceaſed, when he made the 'Diſpoſition, whether he 

Q4 | wa 
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was {ick or in health.z and anent the manner of his geing abroad there. 

afcer 3 and eſpecially anent his going to the Kirk,' and whether he was ſup- 

ported, or whether he walked freely of himſelt without help; - and there 

being many Witneſſes adduced upon'either hand, the import whereof was, / 
that the Defun& was not only ſore by an extrinſick pain or trouble in his 

Leggs or Feet, but that the ſamine proceeded from inward (icknels; whete- 

by: he had: kept the Houſe for ſeveral years, betore-and after the Diſpoſi. 

tion, but thatall along he was very infirm, and ſpoke of himſelt-as a gone 

and-a dying. man; and ordinarly fate in a Chair, and lifted himſelf by a Pole 

that was fixed by him, but that he was ſtill ſound of Judgement and Me- 

mory, and did his Afﬀairs: It was-alſo proven by the Nottar and Wit- 

nefles of the;Diſpoſition, that he went out unſupported , and gave Sealin 

Propriis mambus, upori the Diſpolition,upon the Crott near the. Hauſe z and 

that ſometime he went'to the Barn, .and to ſome Roan-ttees about a Pair, 
from the Houſe; and oneof the Witntſſes Depon'd,be played three or four 

Playes at Pentuftone with ſhim, but! he; conld  not-be politive whether be« 

fofti or aftet the Diſpofition. It was allo proven, that he was:carried in 

a Chair fromhis Houſe to a Houle: within two ,pair-of the Kirk; and that 

he walked from the Chair' to the Kirk',- and. ſtayet}i fbme time there in a 

Houle, and returned from the Kirk to the Chair again, and was carried 

home therein; and as to his walking 4ree unſupported, from his Chair to 

the Kirk, and back again, ſeveral of the Witnettes Deponed:, - that they 

did not knoiv, ' in regard there was;a 'burmber of perſons about him as he 

walked ; and feverals d, that he. walked freely without help ; and 

two Deponet that thendclves helped him as he went to the Kirk; trom a 

Sttand: which 'was in the way.: Upon which. Probation the; Lords found 

that. the contracting of the. ſickneſs whereof he died, was. ſufficiently pro- 

ven, notwithſhandinig of the Allegiances and Teſtimonies, as to his healthy 

And they found alſo, that: his going abroad about bis Houſe, was not e-} 
quiyalent to Kirk and Mercat 5 but | e of the one Witneſs; who proy- 

ed-the playing of ſeveril Gamesat Penniſtone, Depon'd that-the Purſuer 

was: ene that played with' him, The Lords did: prefemly Examine, Mt, 

Robert 'Bogd,: who followed the Purſuit, and whom the Lords conceived 
to be underftood to be the Purſger,-in regard the Purſuers named 1n the, 
Procefs were Wotnen 3/ who being Exatuined, he'Deponed he never play-: 
c& with the DefunR at Penniſtone; but that he beard that the DefunR had 
played att: with others; the tine he : keeped his Houſe, but that: was long 

before the Diſpoſition.” The Lords alfo- found that the manner. ot the De-. 
ſuacts going to the Kirk, wes not ſufficient to infer-convaleſcenice,and theres: 
fate rediicedthe Diſpofkion, | Mot: #7 27 'n ric 


13 2 #4. | Thter eofdens, December 6. 1672, - -nhq 31113 04 (an 
Here was a Bifl 'M by Farkime ; containing marry dllegiances 
- ded wport the” Depofitions of the Withelley 3 andthe: Lords 
procedairr in the Advifihg, . and criving, that ſatgthe Away only be- 
fore Anfwer,and thir there wis yer tio Litis-conteſtatrotr in the Canſe, that 
the' Lords world Heat Gent further 7 arrd-that they" offered to prove b 
Witneſſes aBove cxceprivh thit the Detuntt dfter'the' Diſpofition' we 
with then 2 Mile fro his Houle fredly ufifuppotted; which with the other 
Ads of going abroad already proven, was ſufficient to: mtrt@'convalet- 
cenee, The Lords repelted tine Bi}, -whhouc any: Deliverance,. as being 
upon the mazrer of Feſtimorhes, antadviſing of theCauſe » which/ wasim 
Proper to'Pagtivs toad pe upumand It bemg queſtioned amongtrhemſelves 


whether 


4 . . x 
- ” : 


The! "_ the Lordi if Sofitt> 167% 129k 

het pat afper; Prohazian is Cloſed and Aayiſed and ſych AQ before 
RIES Fapone pew, Defences 1and.crave; Terms to. prove, 
the lame... Fbe Logs, that, when, Acts before an{o'cs were uponthe. 
whole moment of theCaulegboth apent the kabrll, the exceprion.of going ts, 


Kirk exxat, 38d; the Reply: off RPRRiNga ada the lords hed or4 
daingd the rain be be has there-gguld be na pew alle 
gangs Or; PSQgRr ian mare Shen if Mb WAp ardunary Litj-conteltas 


tioh-3+ yp intep& nf making in bef oeeanbycy was, thay there might 
ww elle, eonjurnet EESIaton, which form dps not aftgy Lago1con; 
teſtatioh, and yer W reat im nce , as carrying mens [nhexitance 3 
whercin' ET i X NPB _ 3 ad, © Parar tnight have 
by any two hg bile Wiinefles praven,,, confraſting ofthe fic and 
Tri, by) the ef6hAet By an 7's ith lp a bas þ Fs 

p to: Irk'dod Mettats' dh this probatiorr ot was 'r6ne 

knew'anf thing of the AMiy;; Vat vers Exemined; and: rtoend fe 
Liedges 45 much Mare Reoutiry y" adv after has ew Litls oon@ſition 
wete" ls," or tiew/ Probation admitted jt wonl$ never be watititg' ift 
any cafe; and would cyceedingly ves! Pardts \ by the length and/expenee of 
Proceſs9*bur "that ehe'lbrgs 'ew moth ; i" any-thing 60cut to therti 
in 4 dubious Probation; 'ftir f ral, we they Yo mm _alt-ebtichuded 
Catfcs,'{6/in this maner of Fro lon, they __ 0x offieis ofLdin the 
{tn& th Se-mdduckd; oQ v-,-1 


ers Haha ere of Local 


It was ay Gon thai Mipift 
the ſp: wy 24 ey 
becauſe ordinarly they 


| rits, buy ylc C F! 
nds,. and L ao jt of Loci been had; arepri i 
fot and this Decfect of hath beet: Joſt LS 
ing Contains the whole tenot © hy ' was *T, 
conſtitute in Teinds, which are ordinar, much might be yeilded to to 
RS, but when! it affed the Stbolk, as to'thit they have no privi-. 


The Lark ; found fob FR diboſti Nefion - A rt hot wo be 1 ove ide 
0g the Amen ora by a king 

taped, which they reſerved, re int the CE ber 

ten the Minifter Wb ivedmnalet &trienulis pegeres mba 

far that would opetarg ' 


"Mr, Joby Iantt contts Jobs Dow, eodent the. 


Ohe Dow having ob D f 
Þ in ts 4-4 Weng ere : defeo four M lar hey 


Creet; Was anon 
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bik Goods ordained 0 þ ew NT NG ord. 


penn Yo 2 ue 


—_ 


— T7 > 


—- —_— 


—— 


= 


— 


my 


SE APRIL. og 4 - -: 
* - —-> =_ | Wn —_ 4 
=; — GSSASSSE + > 4 ——— — 
= —_— —— — _ -— - — - i _ 
_ It — CE . . FEY _ - . = 
- 


1B Th6 Decifides of 1he Lords of Safi 1672; 


Baillie of the Regality.” /Itiwas That the faid Decreet could be 
no' warrant” for a ſitmmiarImfomn Mod for whe h Pltry is dedartd Fu. - 
gitive before the-Juſtices, there Gnivt he 'a ſanvriuir? neromiſſhon, 'Heither 
doth 'the Parties Eſtheii ) fall enll he be Denounetd;/and a Dectarator of 
Elcheat be phfſacd thereiifon, which ought'to have been dorie in this caſe, 

It was Repiyed,” Thar”the Lords and Baillies'of Regdlities having right to 
the Eſcheat#dt [Tranſgtelfors for thihr divii betiove;” Withour being compr- | 
able tothe” King z- their” conſtane' caſtoltic 4s, white'a Thiet' is declared 


{1 


Fagiety to ltctomes'With hiv' Goods as was donnie ini this caſe,! ''? 
' Thie Lords found th e reglgr relevant, and reduced the Decreet. . 


4 Ng 

Hoa Grlombenpabd le the Lajrg of T4 hn a Ace, 19. 1673, 
"I He: —Fr of het Likerew 
+; vight in yn _ Sn, ay Heirs; avd At g0FVS. upeQa certain 
conditions, for relieving of her. Nebrs beewixt and. duch' a dayi3/and by a 
poſterior. Bond its, deelpred,, that jf, the, fame. wers. wot performed. at the 
day, the/Renunciation-ſhould be,pyll,, j2/o fatFo, 98. if, ix had never. been 
wade.,; TheLady purſues a Declargos af. the,nuljitze, ber-Sen./to whom | 
it was granted being dead withous. Mluez- Compearance is . made; for. the . 
Donatar,of her:Sons Ward, who Aleilged that the, Renunciatign being | 
made to her Sori, his Heirs'and Af greys he as Donayar to, the-Ward of 
the Lands Renounced, was a legal Affigney3 and as the Son in-his owh time, 
Fd he = been thus purſued, ak bale Do to Purge the irritancy 

reſent pexformance, lomey at. ” tar offer to. purge 

Pee? Pry Clauſes. i irritant; Ce be bears. not fo Wh bs ph r þ 
” Declarator, It was anſwered.that ol yy nat i Hine Gre Wheter 

arg penal;arid gives the Party thore thah wot) jolt pk be Keely 
kk wry a DB vo gratuitouſly ratly R ight, Wot uſe onerous, 
Soak , and a Clauſe irfitanit; and. wh of 'of hot perfortance, 


ſh nhnot be ry d, a uſe fr 1 Reyerfions, or 
5 bs Fanpor, w 5 ; at Ne the Weds gets! miore thari 
bis jul arefel , tay be a utged, | 
..The Lords repelled. the; Defence, and = irance of this nature 
not bring: Tons, 00 not be purged.. | 


bf the contra Nine, -Drcawd; ty FL 16d :a4hs 

Homas Conia having put a Pack of Lint in a Ship at Leith, to be 
Gapricd to. (Moriroſs, the Zr put the; Pack. ia; the,Bottorn of 

the Ship,” 'under a Loadning of Conlsjj and there having a,Legk fallen in 
aheShip,.iby-hs gaking of ground afjerihe came to, her Port,.the Salt-was | 

cer;coming/ayy: mjxe with-the Coal-Cumb,. ſpoiled: the | Lint3.. whereupon 
he purſuesthe Skipper and Owners for the dammage ſuſtained io the Lint, 
and inſiſts againſt all the Owners in folid»m3 and for proving the value 
of the dammage. cravgs his awn Qath. ix. item... \The Defender alledged 
Hoot {ors cauſe any dammage the Lint had ſuſtaned was als for taito, 
P 


ptr ing a Leckin,the Ship 3 Bathe having done his duty as3 provi 
Hy f was fiee;” eſpecially ſting there was a,predt Storm and 'Rajh 
"1 5 erated eG: the Coal:, 1o rhat'it was niore provident tot "him eo 
pi int hder the Goat be live it'from the Rain, then above, 'and 
the i con ar have're ts by the Coals, if a Letk' had” tbe: er 
bo ef. 3 Re ew habe, et the Owners'are only | 
fol cbord ing” to'their incerelt "in 


Ships :; 


T he Deciſzons of the Lords of Seſſion, 1699, nt 
Ship z and albeit the Roadian Law, approven by the Roman Law, did 
make all the Exercitors lyable in ſolidums, both for the fault of the Maſter 
and Skippers, and: for the Maſters ContraQts'3 yet the cuſtom of Nations 
hath on good _ changed the ſame, and made the Fxercitors or 
Owners lyable for no more than their Intereſt in the Ship could reach 
to, upon this conſideration, that it would be. a great diſcouragement to 
Navigation, if Owners ſhould be lyable for the engagement or fault of 
the Maſter of the Ship, whatſoever the ſame might be, though far exceed- 
ing the Stock or Profite that could ariſe by the Ship 3 as if a Fraught of 
the greateſt value were dilapidate and imbazled without their know- 
ledge, which cuſtom hath beeri ſtill obſerved in Holand, who beſt know 
the advantage of Navigation : And as to the Oath is litew, albeit it be 
allowed in the caſe of Spuilzie, or other Caſes where there is Force or 
Fraud 3 yet it is never allowed where any: other- Probation could be ad- 
hibite, as might have been in this Caſe, by taking a Bill of Loading from 
the Skipper, and likeways the weight and worth of a Pack of Lint is 
probable by theſe' who catried or delivered the ſame, and the Purſuer 
having gotten back his Lint, might have ſhowen his Dammage to the 
Skipper,and taken Witneſſes thereupon, It was Anſwered for the Purſuer, 
To the firſt, That it is obvious to common Apprehenfion, that it was 
moſt improvidently done to put Lint under a Loading of Coals, neither 
can a Leck be accounted ca{ws fortwitzs, ſeing it frequently occurs, but 
the Skipper ought to have put the Lint above, and to have covered it, 
or to have put 1t in an end of the Ship free of the Coals, that in caſe of a 
Leck it might have been pulled up. As to the ſecond, There is no ſach 
common cuſtom of Nations, but a particular cuſtom of the Hol/anders, 
which is only with this limitation, that the Engagements may not exceed 
the value of the Ship, in fo far as concerns the Contra with the Skipper; 
but there is no ſuch cuftom there, that the Delinquences of the Skip 
oblige not the Owners i» ſolidum, being within the value of the Ship, and 
in this caſe the Lint is of very ſmall value, and the reaſon of the! Law is 
very effteual, that he who contraQts with one, ſhould not be obliged ta 
purſue many, which would be a great impediment to Trade. 


The Lords found that the Skipper had not done his Duty, and that he 
and all the Owners was lyable for the Damnage in ſolidum, but found that 
he ought not to have juramentum in litew, but admitted the Damnage to 
his Probation. 


| <p>. alderwood contra C uninghame, eodem die. ” 

A "ore Calderwood as Donator to the Baſtardy of Robert Menzies, 

purſues Margaret Cuninghame his Reli& for delivery of his Goods, 
who alledged that ſhe was Executrix-Creditrix confirmed for Implement of 
her Contra of Marriage, It was Replyed, That ſhe could not retain 
for 3000 Merks, which was her Tocher, becauſe her ſelf was obliged to 
pay the Tocher, and the Husband was only obliged to' employ it wheri 
he received it. It was Anſwered, That the Chuſe being; that ſhe and a 
Friend who contraQted with and for her being obliged to pay conjuntly 
and ſeverally, and he not being Cautioner, or having any Clauſe 'of Re- 
Tief, the Husband ought to have put bim to it, and the Wife during- the 
Marriage, was not. in capacity to do-any thing. 3 and it-is ordinarily ſu- 


worm tor Relics to bave their Joynture, - though their Tocher 'be not 
payed 9 
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The Lords found: that the Wife and her Friend being bound as Cg. 
partners, if the Husband failzied in Diligence as to her Friend, it ſhould 
not prejudge the Wife, and therefore gave her allowance as to the one 
half of the Tocher and not to the other part, 1n regard that her Friend 
might have had recourſe againſt her for that half, in cale he had bet 
21ſrelt, 


Creichtoun contra Earl of Zueensberry, eodem die. 


\ A T 1lliam Creichtoun purſues the Earl of Zweensberry for Spuilzie of x 
Flock of Sheep, who alledged Abiolvitor, becauſe the Sheep 
having been paſtured upon Lands which the Purſuer had m Tack of the 
Earl, and he having removed his Goods off the Ground before Whitſun 
day, without paying the Whitſundays Rent, and having driven the lame 
to another Room that he hath: Wodſet of the Earl, he did de recents 
within 24 Hours, upon the firſt notice of the Remova), caufe drive the 
Goods back to the Ground again, which he might Jawfully do, by the 
priviledge of all Maſters of the Ground, who have a Hypotheck on . the 
Crop and Stock of the Ground for the Rent. It was Anſwered, That 
this Hypotheck, albeit it might allow the Maſter of the Ground to de 
tain the Goods upon the Ground, yet not to drive them back off another 
Ground, which ought to bave been-done, not via faZi, but by ſome 
Setence or Authority. | 


The Lords found the Defence relevant, for they confidered that the 
ower of Retention without recent Recovery, would be of no uſe, unle 
the Maſter kept a Watch upon his Tennents, which were impoſlible, 


Brodie of Lethem contra Dowglas of Muldarg, December I2, 1672, 


Rodie of Lethem purſues Improbation of a Tenor of a Bond granted 
to him by Dowglas of Muldarg, for the price of ſome Victual, which 
Bond was granted by the Defenders Father whom he repreſents, the Sum- 
Monds contains allo a concluſion of payment, The Defender denyed 
the Paſſive Titles, and deſired that the Purſuer might condeſcend thereon; 
The Purſuer declared that he inſiſted primo loco tor making up the tenor 
of the Bond, which being Detlaratory, the calling of an Appearand Heir 
was ſufficient, and alledged, that ſting the caſas omiſſronis, being the burns 
zng of the Purſaers Houſe, was moſt notour,and the Adminicles produced 
were ſo pregnant, that they were not only ſufficient to ſuſtain, but to 
inſtru the tenor, for he produces Letters of Horning upon the Bond re- 
lating the whole tenor of it z New, An Inftrument of Requiſition of the 
Victual conform thereto; Hem, A Suſpenſion founded thereon;and ſein 
the. Defender refuted to repreſent, he had tio inteteft to propotit any At: 
m the comrary. The Deferider alledged, That being called 
but as Appeatand Heir, he might propone any Defence apainſt the rule- 
vanty-of Probatitn, albeit height not propone a Defence upon any 
poſitive.Right; as: Payment, or Compenſarion 3 ant] therefore altedged, that 
albeit the Admiggeles produced be pregnatit tivagh to fuſtzin the Proba- 
tivn.of: the Tenor, they cannot be Inſtraftions thereof, becauſe Horn- 
ing. paſſing in 'without-the ſpecial retice of the Lords, cannot its 
Gent what a Bokidawas in , of elis Tenor, much ds can it ſhow what 
quahfieations-maght have been therein, which 'ufeth' not ro Be repeated in 
the Herojag, \Indtherefore xbe Tetior of the Writ milk efctice be proven 
by the Writ and Witneſſes inſert therein, or by other Witneſſes* abvye 
= : EXCCption, 
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exception, who faw, read, and remembred the Tenor of the Bond 3 and 


the caſs omtiſſionis,is only of the loſs of the extradt out of the Regiſter,and 
nothing is ſhowen to clear that the Principal that was in the Regiſter is 
miſcarried, except that the Regiſters were carried away, which is too ge- 
neral a ground, and would lerve to prove the Tenor of all Writs regi- 
ſtrate, 


The Lords ſuſtained the Tenor,but found it not inſttuQed by the Writs 
produced, but that it might be inſtructed by Witneſlee. 


Streit contra the Earl of Northeck 2nd Tanes, December 13. 1672. 


4 ba Eſtate of Reidcaſile being appryſed by Towng,and he Infeft, Streat 
appryſes within Year and Day of Toxng, and the Earl of Northek 
and others appriſe within Year and Day of Streit, bue not within Year 
and Day of Toung 3 Toungs Appryſing being ſatisfied, Sireit inſiſts for 
the whole Duties 3 Northe:k and the other Appryſers alledge that Youngs 
Appryling being cxtin@, it is in the ſame condition as if it bad never been; 
ond ſo Streit being now the firſt Appryler, all the reſt that are with- 
3n Year and Day of him, muſt come in pari poſs with him, It was An- 
ſwered, That this was both contrary the words and intent of the A&d of 
Parliament between Debitor and Creditor, bearing expreſly, That all Ap- 
proſings led within a year of the firit effettnal Appryfing, ſhall come in pari 
patlu, as if one Appryſing had been led for all the reſt ;, to that albeit the firſt 
Appryſing ſhould become extinct, that alters not the caſe as to other Ap- 
prylings 3 nor can it be ſubſumed that a ſecond Appryſer was the firſt ef. 
fettual Appryſing 3 and if this ground ſhould hold, all Apprylers behoved 
to Infeft, or Charge, otherways if the firſt ſhould be ſatished, all the reſt 
though at 20 Years diſtance, muſt come in together, none of them being 
more <ffeual than another. 


The Lords fotind the poſterior A pryſers could not cone in with Streit 
who was within the Year of the fir Appryling, 


Murray contra French of French-land, eodem dit. 


Orray purſues French wf French-land for payment of a Sum as he 
M who deforced the Meſlenger in the execution of a Caption. The 
Defender alledged, That the Libel is not relevant, becauſe the Ats of 
Parliament anent Deforcement deelare the penalty thereof to be the Eſcheat 
of Moveables, and that the Party deforced ſhall have ready acceſs for pay- 
ment out of the firſt and readieſt of the Moveables, .bat does not bear that 
the Deforcer ſhall pay otherways. 2%. The A& of Parliament puts it in 
the Party deforced his option to purſue-Civilly or Criminally, which 
muſt import, that if he have made his cledion to purfue Criminally, as 
he hath done before the Juſtices,be cannot purſue Civilly before the Lords. 
It was anſwered to the firſt, , That the A of Parliament bears expreſly 
payment of the Debt by the Deforcer, butidoth not lay in the ſame Sen- 
tence, out of the Eſcheat-Gogds, but by ,a diſtin& Sentence, that. the de- 
forced ſhall be preferred to the King or Donatar; and have ready Execu- 
tion againlt the Moveableywhich is a ſeveral Priviledge,and neither ought 
to be reſtrained in a Caſe fo favourable; for maintaining Authority, and 
the Execution of publick Sentences 3 for.it may readily fall out, that the 
Deforcer have little or no Moveables, and ſo ſhould run no hazard ; and 
it was ſo decided 25 of July. 1633, Ajtchel contra Barclay, obſerved by 
Dury, and was lately ſo decided in the Caſe of © Scot Son to 
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Leneſhaw who deforced a Meſlenger, executing a Caption. To the ſecond 


it was anſwered, It the Purſuer had inſiſted Criminally for his civil Intereſ} 


of the Eſcheat or Payment, he could not have inſiſted civilly, but hay. 
ing only infiſted ad vindiFam publicam for puniſhment, as any of the 
People might do in a&ione publica &- populari, it cannot hinder him now 
to proceed civilly, 


The Lords repelled both the Defences, and found the Defenders Iyable 
for Payment-of the Sum. 


Lord Lyon contra the Feuars of Balveny, 8c, eodem die. 


\Ir Charles Areskine having obtained a Gift of the Eſcheat of the 
late Lord Saltour, and general Declarator thereon, purſues a ſpecial 
Declarator againſt ſome Feuars of the Barony of Balveny, who had grant 
ed ſeveral Bonds, of which ſome were ab iitio in the name of the Lord 
Saltour, which were conditional, bearing, that the Sum ſhould be payed 
ſo ſoon as they ſhould obtain Confirmations of their Feus from the Laird 
of Black-hall, who then ſtood in the Title of the Barony of Balveny, and 
others were blank in the Creditors name, and being produced by Alexander 
Ahernetky, he deponed that he had received the Bonds for the uſe of the 
Tate Lord Seltour, and-that they were granted for Confirmations to haye 
been obtained to the Feuars of Batvery,which alſo was deponed by the De. 
bitors in the Bonds, and by Black-hal/s Commiſſioners who had power to 
compone with the Feuars for new Confirmations of their Rights, which 
were under Reduftion 3 whereupon the Donatar now ioliſts againſt the 
Feuars for payment of theſe Sums, who made no oppoſition, but com- 
pearance was made for Arthur Forbes, whoſe Intereſt was founded in this 
manner. ' The Barony of Balveny did belong to the Houſe of Saltown, and 
for ſhunning to. be” Heir,the late Lord Saltoun granted a Bond to Black-hal, 
whereupon he appryſed the' Barony to the behove of the Lord Saltouy, 
and did grant Commiſſion to the Laird of Philorth, Cromarty, Achmedaey, 
and the faid Alexander Abernethy, to compone with the Feuars for giving 
them new Confirmations, and thereupon they did agree with him, and. 
got the Bonds in queſtion fromthem, which were delivered to the faid 
Alexander Abernetby for the uſe of the Lord Saltown : likeas the faids Com- 
millioners granted Bonds of that fame date, obliging them to cauſe Black, 
ball grant Confirmations, and thereafter 'the Lord Saltoun did borrow 
from Philorth younger, now Maſter of Salton, 33000 pound, and gave 
him 'a Diſpoſition of the Barony of Balvery ; likeas the Maſter gave a 


Back-bond of that fame Date, beariog, that the Lord Saltour had procured 
'to him a Diſpoſition of the Barony of Balveny from Black hall, and ano» 


ther 'Diſpofition' thereof from Kinmirnnitie ; and therefore at my Lords de- 


 fire-he became obliged to denude*himſelf in favours, of 'Black-hall, upon 
the-payment of 38000 pound, -and likeways obliged himſclf to uſe all Di- 


ligence for' componing with the Feuars at ſuch Rates, and 'to impure the 


--Compoſitions in his Sum, and'for the faids Feuars who had componed be- 
* fore, ' that what he ſhould receive of their Compoſitions might alſo be im- 


pated : This Back-bond was' afligned by Blth-hall ro the Lord Saltoun, 
andby the Lord-Saltoun tranferred to Arthur Forbes, who -compeared and 
rodirced the'fame, and alledged that the Sams contained in the Feuars 
ids, could not:fall under the ©Lord Saltornsy Eſchear, but behoved to 
belong'to the” Miſter of Seltown; and being imputed by him in part of 
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Bonds, were void, the.condition upon which they were* grarited, and 

- Cauſe-for, which they were granted; being; the” Confirmarions'of the” 

Feus, never having been performedy. ui which Calvi,would be fre6ro him; 
23 deriving Right from tho; Lord Sedan; yer to:compone,' or: vtherways! 
[Sums: would ber impiited in the -Wodſer , - and-alledgedbithat-thit' 

Sus. .could »0ot. fall andere” Eſcheat, 'Firlb',; ÞBroauſe albeit they were- 
Moyeable. ar the time of:the granting) there; 2nd beſore irhe Term! of . 
payment of Annualrent, :aod-ſo the Lord Salnesibcing then'arthe Horn, 
y would bave fallea under bis Eſcheat 3 yer by:the Maſter of Saltonns' 
k-hood; it. isclear thatebeſe Sums were defiirate/by'the Lord Sarowntor 


fatisfying an Heretable. Right of: Wodlet, and; fo: they: became Heretable' 


by, deſtination, and [not -bavs fallen; to Seltans Executor; butito! 
his Heir who had tha of Reveiſion, - and conſequently to i Arthur” as 
his Aſfigney, 20. T Bands cannot fall. under the Eſchtat,: becauſe a 
art of them, are canditional, and we, part 1s, for a Cauſe 'which hath 
Pifed, 6H, e Confirmax my. 5 the, Lord: Saltown himſelf, bis 
Executor, or Alſigaey were purſuing for thetn, the Debitrs bad; a gocd 
Deferice, 2%.; that the 9] Kion ks Ea purihed,, which as it wauld be. 
felevant, againſt an Alligney, ficr,,- much. more againſt-the Fivk, 
who is. fax ee Do BL” 9s | WH wer Nerd, That theſe Suns, 
gl ol. ndex. the, fa, oor 2; "2 of . the Defences z, for: 
eſtinatic gry ice Eff pe EG. 4t might; have, 
dught if the De Soma non had be Bonds, or: of the, ſame Date 
" them, tat leaſt befo Eo mT an, have. no <tk;& ;here; 
where the Bonds were TOY 2 8 00 fell, under. the 
Eſcheat at. the very; Pas, [th D watign is; { ;ſoxsral cars. yg 
41d 1s tio ways equivalent to an epic Th us: oos s 
cient after the Rebellion _—_ the ik,” mu —_ Piet 
and as t9 the mytual Cauſe 6 he Bonds, vis. the mation..,. .It was 
Anſwered, one op: Confiemption may be FOO. in an) cape xpreſ>. 
ſighs uperiors Content ad Obtrgenent to epnfirc Whichis in e 
firmation, as well as itt Obligernce to uh AM Aﬀg gnation 3 Þ, 
thait Black-hall: baving: _ 4 *Commith WS compone with ' the 
Vaſfals , their Obljgat to probeuire Afiignations . from him, 
beim ' by his wattand, wh eq quivalent, br if, he had obliged bimlelt 
immediatly to confirm, which is in "fe a Confirmation, . In 
Obligations for murual cauſes, the Sis may 'befat to. the Fik, or el the 
Executor, 'withonr perfortjing the civſrual cauſe; as id ofdinar in this caſe, 
when Partles Diſpone Lands , ind for the prict get. Fowl +.if theſe be 
moveable,” or the Crective die before the Term, they belong to his Exe- 
eator, who ifhe ſhou] ; Pins it would not des g ed deferice that tit 


ciaſe ofthe Bond was i tiort and obligmetit to Infeft, which was 
for petformed; neither performed by ike Executor 3 but the De« 
biror would be prog lg the Heir for Implement z any it cannot 
be ſaid cauſe now” ſetut t the tnamal cauſe p id abſolutely fail ,. and 
were viewer ALA; in I fame way: the Fisk purſuing for the Sums, 
is not obliged to perforti the catiſe, Bat the Debitor muſt infiſt for per- 
forrhance t , againſt rhe Party bliged ; vi. againſt the Maſter of 
Salton, who” by bis. ack-bond is obliged to confitth, 0, Extrinfick Back- 
bonds,notbeing by way of condition, but only 4 hvtual obligment,can nei- 
ther exclude an" Aflligney ;nor the Fisk. : 49.The mutual Cauſe is, the Bonds 
grafized' by 'the- Commullioners , Tp ther 't6 - QT Confirma- 
—_- _ 330) Bi! - i Jt tions, 
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tions, and tbe Fewars/may; purſueithem upon ther. Bonds ww 4. was an 
eds; Thatalban an Edeaphigc or gbe Fisk, , -might- obtain "Pay 
Band grantadbr. :where there is atvHeir what is clearly Shed, 
24x be purſued top yer ifuheficin werenmor evliged;/on 
rydeds.and-eobld; not: perform, the:oauſe of the Bond would #bWoky 
ceaſe; and fhe cabent rats, as in-this caſe-p1orthe Mattct-bf Sat 
 Hack-bond xn novet bblige! hiny/to grant; Confirmaions; unleſs vj 
mu Were: aycd (to [titm: tor tho Confirmations, 'conform to his'Bagy 
ind. /ah ey Pu oarpyon eaperepn— 
rw wry: nbekircan, the GCommiſtioners Counter-bond be called thi & 
of'graptibig thir Bonds,{ but the Conlirmations//which is the thing oblige 
to:theteby,.: nolcbthe Calnſioners Bonde hui born, that they ſhould 
ther progure,Confirimations, 'orpay's Som equivalent av thwiroption; L 
that unle6 the Confiraiatiouscan be obtained, thi Cauſe ceafeth; 


" The Torts did not eftinition, "ex"t»terodlto\/ Uurjng 
Rebell ; gid"exchade” | ey find that ' the" Ir & 
| frorets © hes kn ehrpl) th rg 
ons, were vatent 

in queſhon;which 
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ao: pal f ut 
[rrogt uf 
or: nt Debt of the Dy 
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ny . 
or other Collat 
#994 er Corr A Ge 
able for all the Diſponers 
Je , vis. 'The Defu; 
ground of this Paſſive I tle, 
Prejudics of YOON ; rp 


- The Lirds Refuſed «0 ſuſtain; the Suodonds neon ke pcatiedt pub 
Tiele, bur fund the Purſaeroa i this Acioo-in60 upon the Ate 
Parliament 1621, againſt the and in fofar as be had benefite by 
Diſpoſition make him lyable. 
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ing was extind, a 


by Oo velen amor! Creditors, 


 Sontberk who > dead, Bdwatd 
ing, and 


'Hand-writ, 'butthat bet 
Sir Lewis deſired him to Subſcribe It, 


-eikz and it having been reprele 
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King adder a4 Sir PR Phieas contra Lowes, 
Ty Decembet 9. 2572. 


r William. Rat ani taken a Gift af the: 'Waird and Marriage of 
Giri purſues for zhe ring al.thereof. The-Detender alledged Abſol- 
Yitor, becauſe the ground of this Marriage is the Defenders Fathers Infeft. 
ment upon an A $,and i it is, offered-to be; proven, that the Appryl- 
ed by /Intromifſion before. bis/Eatbers death, fo that 
he 4nd, not Vaſtal ro,the King. - It was anſweredg non relevant, unleſs in the 
on time the Apprylipg had beeg, declared. extinct, or an order of Re- 
Ng; foc albeit acisfaQtion gf: an Appryling is receivable, by way 

et Wl not, _—_— againſt the King, or 
wins had declared extind. in the D&« 


on! * 


his Donatar, unleſs the Apprylin 


tunds life, | 


The Lords found the Defencerelevant, that the Snnitng © was extinct 


by ſatisfaction with Iatromiffion in the Defunds life, feing thereby the former 
Vaſlals Right revived, and neededno new lnfeftments 


Sir (7 Jeorge Mckenzie contra Sis Williant Sear; eodems die, 


Ir Gearge Mckenzie" 25 Aﬀigney BY Mre Jobs Stwert of Kerrleftown, to a 
O Bond'granted by Nie Lewis to My, Fobn of 1 000 inerks,and 3000 merks 


$irly orig MrJJobnt Hite, pores Sir Wilkaw' Stiart,as" Heir to' Sir Lewis 
-Siuart,. for payment and: he intles. 1H 
[the ſame; was {iſtained, wh 


poned ſinprobation by Exception, 
Petnder infiſted ; firſt upon the 
ei ak Diener the Bond, the Earl of 
| who was infert ; but tior'Subſcrib- 
thit he knew nothin of the marref 3 James Sintie who 
; Deponed that'he was Certain that the S of tim'as Witneſs, was his 
to ſee At Lewis Subltribe it,” or that 
that Me. John defired him to Sub- 
ſcribe - The fourth Witneſs was ow Carnegie, Servitor to the Eatl of South- 
to-che Lords; that there were Fabien 
perſons of that ation, arid that-therefore the Parfyer ſhould 
ſpecially defignhim,' ut conftet de evan - 
The Lords found that this not a Defgnation aiog Sher REATY 
as'if it'had been Indwelfer in wg or the Ike,” 7 that it being 
a cirevmſtantiat negative, that at the time of this Bond there was Dons 
Servane to the Eark of Southeck who w enable or Witheſs therein, 


dire& manner”, 


ſhould more 


Thereuponi the Defer der addi <d x jel io pro that 
*hefe were five or fix. called Joh that 
"Hine, as Servitor to the Earl of in Go pn Pg year = ££til1 his 
dearth, whereof ſome. were Examined and. "denygdy and {; ome; were dead 


before the Bond, and.one who was a. | Meſſeoges w: hving the;timeof 


'Bond, but died ſi ince; everal; Papers .under big. hand wag, produced, 
thar by compariſon theres E 8 Se: ry ef lon Wea 
c oy 


The Defe did nikewile Ve 

thir groug 6, Yor Pond, not Boe. 5 wo Wunelles 

Inſert ; bur the ihe only teſt aig fr ic bong it nk = Mop though he 

athrm his Rl iption, yet as tO A I i bg nor wvexini,. the (aid 
— 15 for the. -point 
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Carnegie the Butler, to be"the ſame with John Carnegy in Forfar, who is 
Examined, and hath Denyed, yet another mentions them as two diffe- 
rent perſons, ſo that the Butler may yer be the man z and if the Deſigna- 
tion of Witneſſes, for finding out of their perſots were neceſſar to be ſo 
ſpecial, all Securities might be canvelled; for no man takes notice how the 
Witneſſes deſign theraſchves , and whether the Deſignation be true or ſpe- 
cial; And as tothe indireCt Articles, they are of no moment ; for the true 
reaſon of keeping up this Bond, was, left Sir Zewis's Heir might have chang- 
edthe Tailzie, whereby the Land was provided to Heirs-male ;' and albeit 
he did aQtually change the Tailzie, there was ftill hope of alteration, and 
the Bond was kept up after his death, that jt might not be a mar to 
the Marriage of Sir Williees, and was not broughr in to the Reference, be- 
ing a clear Bond without ion, It was Replyed for the Defender,that 
though theſe grounds — would not be fufficient to improve, 'ad vin- 
diam publicanr;yet it is ſufficient here,if the Writ in queſtion be not an au- 
thentick Docament,and probative Writ,which may be in many caſes where 
Forgery isnot provenzeſpecially where for 20 years time there was nothing 
heard of,nor any uſe made of the Writ,by a Party having great need of it, 
and noevident impediment by Minority , or abſence, or the hke, but a 
groundleſs pretence of the Tailzie, whigh could bave had no weight, ifthe 
Bond had been ſhown in the Fathers life, and as little when the T ailzie was 
broken, and the Lands provided to Sir James's Daughter, and the Par- 
ties out of ſpeaking terms upon that account;zwhich was fo far from an ex- 
cuſe that it wasa juſt provocation,ſo that:a Witneſs Sabſcribing,owning his 
Subſcription, but Deponing ov meminigdoth neither improve nor approve 
the Bond , for all ke Depones. may be true, whether Six Lewis Subſcribed 
'or not 3 eſpecially where he was a Servant to Mr: Jebr: ; and where the 
Bond is aſtit2«d by nothing poſtive; nor can it be alledged,; that ever 
any famous perfon law it, or that Mr. Jobw made notice of it to his great- 
eſt Confident in his Straits 3 fo that alt the conſequenee will be only, that 
Writs latent for 20 years, without any ptobable caufe, jf there be no 
fitive Witneſs that ſo much as Depones that he certainly knows that he 
never Subſcribed a Writas Witnels, but upon the fight of the Principal 
Party, or his deſire, and that ſo he Subſcribed this, though he remembred 
not time and place, as to which he is neither Examined, nor Depones 3 for 
though he ſayes Mr. Johr delired himagt to Subſcribe, yet he might have 
been deſired and moved by ſome of Mr. Johns Relations. 
The Lords found the Exception of Improbation not proven; and ſuſtain- 
G the Bond. 


Town of Innerneſs contra Forbes, January 7, 1673; 

He Town of Inntrneſs having obtained an ancient Infeftment from | 

the King of the Kings-Miln of Inzerneſ;, that was then fituate near 

the Caſtle of Iznerneſs, and tranſported by the Town to another place of 
the River z they did Feu the ſame out to certain Feuars, and by an AR 
of Thirlage, thirled all the, Inhabitants of the Town, and their Vaffals to 
the Miln ; the Right of which Miln being now in the perſon of Callodis 
and others, they have been in Poſleffion of a Peck for each two Bolls for 
Moulture, and a Buſbel, called there a Maty, being, the third part of a 
Peck for Knaveſbip : But in awno 1664, the Dean of Gild of Innerneſs did 
viſite the Meaſures of the Miln, and. alledging that they were not juſt, 
did burn the ſame, and Fined and Impri the Millers. Cullodin ob- 
| $-2- tained 
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'- . The Lords decerned only for a Peck of Moulture for two Bolls, and 


tained Suſpenſion of the. Dean of Gilds Decreet, and mfiſted upon the 
Reaſons, 19. That the Dean of Gild had no power to vilite or alter the 
Meaſures of the Kings-Miln,but only Meaſures within the Burgh. 20, Thy 
the deſtroying of their Myty was moſt unwarrantable, upon pretence tha 
it was more nor a Lippy, or a fourth part of a Peck, becauſe they had 
been in immemorial Polleflion of the Knaveſhip by that Meaſure, Ad 
the Town alledging Interruption, there was aſtigned to either Party 1g 
prove, and Witneſles were.adduced for both; by which Callodin proved 
that he, his Predeceſſors, and Authors had been in Poſlefſion of tha 
quantity for Knaveſhip, much more then fourty years, and both Witneſſy 
proved that there was never another Meaſure in uſe. The Towns Wit. 

neſſes did alſo prove, ,that in ammo 1664, the U&uty, was burnt, as the 

Dean of Gilds Decreet bears. | Cu/odin produced the old AR of Thir 
of the Town,. and Letters of Horning upon a Decrect following there, 
upon, in which A& of Thirlage, and in the Infeftment of the Miln, there 
was no ſpecial quantity of Moulture nor Knaveſhip. expreſt, but only the 
Monlters and Sequels uſed and wont. The Town produced an Att of. the 
Town Court in ao 1613, renewing the Thirlage, and - expreſſing the 
quantity of the Moulture, and of the Knaveſhip to be a Lippy, or the 
fourth part of a Peck,and bearing that the Millars ſhould carry the Corng 
to and from the Miln ; they did alſo produce a Decreet of the Lords in 
anno 1637, atthe inſtance of one of the Feuars of the Miln againſt one of 
the Vaſſals, wherein there being lybelled a greater quantity of Moulture 
and Knaveſhip, _ ' 


for Knaveſhip a Lippy;- that is, the fourth part of a Peck ; they did alſo pro« 
duce the Dean of Gilds Decreet in ammo 1664, and thereafter in that 

year a Decreet Arbitral between the Town and the Feuars of the Miln, 
Decerning the Moultures according to the Thirlage, and As and Decreat 
thereupox, and the Knaveſhip according to nſe and wont, ; ibs 


©- Whereupon it was Alledged for the Town, That they had inſtru& 
ſufficient Interruption, not only by the Decreet of the Dean of Gild in 
anno 1664, but by the Decreet of the Lords in anno 1637, finding the 
Knaveſhip to be the fourth part of a Peck : And though the Millars had in- 
ſenſibly increaſed the Zippy, till it was come from a fourth part to a third 
part of-a Peck, that could infer no Preſcription, but a latent inſenfible 
Incroachment, which the Poſſeſſors of all Milns, it it be approven, may 
follow ; and-the third part of a. Peck being no Meaſure, not known in 
Law or Cuſtom, nor the name or quantity of a Mty, the Thirlage mi 
be reſtricted to a Lippy, which is a known and accuſtomed quantity ;z and 
alledged that the Witneſſes were obſcure inconfiderable Perſons, and that 
hey proved not fourty years preceeding 1664,. which was an unque- 

tonable interruption, that the Decreet Arbitral did relate to Þe- 
creets and Acts, which could be no other then the AQ 1613, and the 
Decreet 1637, and that the Feuars being the Towns Vaſlals, nor by any 
recent. purchaſe, but by ancient Gift of the King,and ſubjet ro the Towns 
Jariſdidion as a part of their common Patrimony, the Dean of Gild did 


. warrantably by his Office, vifite, and corre& the Meaſures thereof, It 


was anſwered for the Feuats, That they had _ ſufhciently their Poſ- 
ſeſhon of this quantity of Knaveſhbip, paſt Preſcription, by habile Wit« 
neſſes, and none others in ſuch a Cale could be expefted to know the 
Meaſures for ſo long a time, but theſe who had ſerved in and about the Miln, 

went vo 


? 
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neither was there any ſufficient Interruption proven 3 for where an Infeft- 
ment and Thirlage is general, according to uſe and wont, without expre(- 
ſiog a quantity, it is not every Interruption that will abate that quantity, 
unleſstheVaſſals had attained tothe Poſleſſton ofpaying a leſs quantity, which 
is contrary to the-Probation of both Parties 3 for if Interruption by hin- 
derance or refuſal of payment were ſufficient, then the ſame might not on- 
ly reduce the Meaſure to a fourth part,but toany part they pleaſed; fo that 
where there is an antecedent determined Right of a ſpecial quantity,either 
by Infeftment, A&, or Poſſeſſion, any Interruption by hiaderance only 
will be ſufficient to hinder Preſcription of any greater quantity, and to 
reduce it to the former determinate quantity 4 but where there 1s nothing 
ſpecial, to recur to Interruptions by hindetatce without Poſſeſſion of a 
' leG6 quantity, muſt either operate nothing, br rotally evacuate the Right 

it ſelf, having no quantity to ſtand at 3 and therefore _— the Inter- 
ruption in 4##0 1664 had been lawful, it could not alter uſe and wont, 
but by another uſe and wontz and as to the Decre# in 4n#o t637, it is 
but at the inſtance of a Sharer of the Miln againſt an Heretor, and there 
is no debate in it anent the quantity of the Knaveſhip, and the mention 
or explication of a Lippy hath been but of courſe by the Clerks who 
knew no other Meaſure, Likeas, the Decreet Arbitral makes for the 
Feuars, which as to the Kwnaveſhip, decerns ſimply, according to uſe and 
wort, without any relation to A@ or Decreet, which is only related as to 
the Moulture, and the firſt At of Thirlage and Decreet thereupon are 
meaned thereby. It was Replyed for the Town, That albeit the Thirlage 
was general at firſt, yet by the AX 1613 it was made ſpecial, whereunto 
the Interruptions ought to return, and likeways by the Decreet 1637;and 
though none of theſe were, the Ititerruptions muſt reduce the Knaveſhip 
to the common accuſtomed quantity of Kneveſbip, which is either pro= 
portionable to' the Moulture , or at moſt the fourth part of a Peck, 
It was Duplyed, That there coult be no recourſe to the At g6133 be- 
cauſe As of Court without a Warrand ſubſcribed by Parties have no ef 
fe&t ; and this A& albeit it bear the Fenars of the Miln to be preſent, yet it 
cannot inſtruQ the fame, much leſs their conſent, without their own Sub- 
ſcription or Poſleſhon conform, neither is there a common Standard of 
Knaveſbip, but every Miln hath it according to ancient Cuſtom 3 and in 
the AR of Parliament anent Meaſures, there is a particular exception of 
the Meaſure of ſeveral Baronies of Lands, and it is a groundlefs pretence 
that Parties concerned wilt not perceive the difference of a Meafure, when 
it ariſeth from a third part to a fourth part. 


_ The Lords found that there bemg no determinate quantity of this Kwane: 
ſhip, and that it having been only, and conſtantly payed by this <Atwy; 
or third part of a Peck ; they found that it was the due Meaſure, and 
that the AQ in aro 1613, without Subſcription or Poſſeſſion, did not 
prove the Feuars conſetit, and they had no regard to the Decreet 1637, 


Kennedy conitra Hamilton, January 7. 1673. | 

Ohn Weir having granted 4 Wodſet of the Lands of Cumberbead, John 
Weir his Son did redeem the farne, and took on an new Wodſer, and 
the Wodſetter poſſeſſed, and by P came to Kennedy of Auchtifardel, 
who took a new Right from John cir the Oye, as Heir ſerved to John 
Weir his Goodfire, and Hamilton younger of þ purchaſed a Right 
to the Reverſion by Progreſs from = Wet youngers Anchtifardel up- 
3 on 


f 
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on his Right purſues Reduftion and Improbation againſt :Raploch, upon 
this Reaſon, that any Right he had was a mor habente poteſtaters, Joh 
Weir the Son never being Infeft, and inſiſting for Certification comtra wia 
produtda, Raploch produceth the firſt Fobw Weirs Infeftment, arid the Tran. 
ſumpt of the Seaſin of Job» Weir the Son his Author out. of. the Nottan 
Prothecal, and thereupon alledged that there could be no Certification, 
becauſe he had produced ſufficiently to exclude the Purſuers Right, ang 
to elid his Reaſon, inſtructing that John Weir the Son bis Author wa 
Infeft, in fo far as albeit he did not produce the Warrand of the Seafij, 
being a Precept of Clare conſtat, yet he offered him to, prove that Jah 
Weir the Son by himſelf, or the Wodſetter deriving Right from him, had 
poſſeſſed the Lands in queſtion peaecably by the ipace ot fourty years bg. 
fore intenting of the Cauſe, and fo was ſecured by the general AQ & 
Preſcription, bearing, T hat whoſoever poſſeſeeth by Seaſins, one or moe ſtand. 
ing together by the ſpace of f foury years without Interruption, hath ſufficient Righ, 
p3thout produGion of whe Warrands of the Seaſin, The Purlyer Anſwered, 
21®. That albeit in Reductions, a clear and full production excluſive 
the Purſuer may exclude Certification, yet where there muſt be a Probas 
tion of fourty years Poſſeflion, the ſame ought not to be received againf 
The Production, but reſerved to be made ne of againſt the reaſon of Re 
duction, 2% This Proceſs being both/ a RednQion and Improbation, x 
Tranſumpt is not ſufficient, but the principal Seafin muſt be ptoduced, 
32. The Oyes Retour hap, T9 Weir the Goodſire to have died ſeven years 
after the date of this Seaſin, in fortification thereof, the truth is offered 


ito be proyen, { that the Safin is falſe. | It was Replyed, That ſeing the 


| adyced a ſufficient Right excluſive, of the Purſuer, he cannot 
admyt Certification, but may uſe his Right either againſt the Certification, 
. or the reaſqn as he pleaſes, neither is there any moment in. producing a 
prinaipal Seafia in an Improbation, more then an Extra, ſeing all de- 
pends upon the Subſcription of the Nottar only,and his Prothecal is mort 
authentick then his Extra, which is offered to be produced in fortifica 
tion of the Tranſumpt ; and as to the alledged- falſhood in fortification of 
the Seaſin, it is offered to.be proven, that Job» Weir the Goodfire died 
before che date of the Seafin. FP 


The Lords found that the Defender might ſtop the Certification upon 
is Produion, providing he declare that his Defence ſhall be peremptor, 
fo that if he ſuccumb, he can alledge no further, and in relation to the 
truth or falfhood of the Seaſin, the Lords would prefer neither Party to 
the ſole Probation, and to make choice of their own Witneſſes, but ad- 
mitted to either Party to adduce Witneſles for probation of the death of 
the Ggpadlire, . RI OY 


Sympſon contra Ladke, eodem dig. 
ere being a Ship called the Fortawe of Trailſound, brought up Prize 
by Captain $ mplon, ſhe was abſolved by the Admiral 3 The Cap- 
tain gave in a Bl of Suſpenſion. The Lords to diſpatch the Stranger,or- 
datned the Cane to be heard in their preſence ypon the Bill, The Cap- 
tajn alledged, That the Adthirals Decrect Abſolvitor was unjuſt, and 
he Seca fiffigien grounds alledged ro have declared the Ship Prize, 
viz. Firlt, That the Skipper being a Swede, produced a Pals, bearing, 
that he had made Faith, that the Ship belopi to Swedes, and that the 
Loading betonged to the Tat-Copyany of Stockbolm, and yer ſhe = 
Py a” ow 
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kound far the Port of London, loaded: with Piuch, Tar and. Iron, where, 
as the Skrpper by his Oath acknowlegd th, that the Loading belonged to 
Sutton, Faftor in Stockbolm for the Frghſb-Eaſt-Inaia-Compeny, and to 
ſhun the Dwtch Privateers, the name af tha Tar-Company was tnade uſe 
of, who (old the ſame; and albeit it be pretended, that by the Swedifb 
Treaty with the King, there is. a Ferwulg of a Pals preſcribed, which be- 
ing ſhowen, there is no farther Inquiry to be made as to the Ship-meni 
and Goods, yet the ſame Treaty bears, That if (here be any great ground of 
Suſpition, foe may le brought up, and there can be none greater then the 
Skippers canvelling the Faith of the Paſs, which ſhows, that either he 
made no Faith, or that he ſwore falfly, which is a clear and ordinary 
pround of Confiſcation, as evidently grefuming a Contrivance, and that 
the Goods belongs to the Enemy. 2% A Szedifh Baron who was a Paſ- 
ſenger, hath deponed, that the Skipper threw his Papers Qver-board, 
which clearly infers, that there was double Documents, and which doth 
alſo neceſſarily infer a Contrivance, that the, Ship, and Goods was not 
free 3 and though that Baron be but one Witneſs, yet he is aboye excep- 
tion, and His concurring with the firſt Prefiimprion, is ſufficient Probationz 
and in fortification of all, it is offered to be proveti, that the Skipper hath 
acknowledged, that he threw over Papers. 3®. There js produced an 
Evidence of Infurance of the Ship and Goods in HeVard, albeit there be 
an Inſurarice-Office in” Srachbotar, which is a great Preſumprion ſhe belong- 
ed to Hollarders, and however, the lol witffalt upon the Kings Enemies, 
albeit ſhe were declafed Prize. It was Anfwered fot the Stranger, That 
none of theſe was ſufficient for declaring the Shih Prize, for as ta t 
firſt, K the Skippers Oath be made uſe of for pre g it, 1t mult be taken 
as it ſtands,that albeit rhe Goods were fold by t o& es 1 to Sutton, 
et Sutfo# being the Kings SuljeR; the Goods' are free. at 2s to 'the 
econd Reaſbn;, 'No fingle Witneſs is fafficient, "tier can an ' Exrrajudicial 
Confeſſion operate any thing z -and albeit either/of theſe Reaſons were ve- 
rified, it it but a preſumptive: Probation'that the Ship or Gpods belonged 
to Unfree-men, which Preſimptton edit veritets 5 andiit js np of- 
ferred to be proven, that'the Goods was truly bought from the Far-Coms 
pany by Saitor, and were to be conlighed for his uſe at London. And as 
to the Enſurance, there*is no relevant greund''of Cenfiſcation, nor an 
Preſumption that the Goods belonged 40 Hellgrders, becauſe. Mercbank 
Enſure where they can cheapeliz and bythe Enſurance,! it 'appears that 
this 8 very cheap Enſurance at Aayſterdem z and. Enſurance being a lawful 
Contract of Commeree, undertaking Hard for a 'cortain'Sum, it may well 
conſiſt between the Kings Allies, and His Enemies, as well as other Coat. 
meree, and it doth not traoſmit the Propeny.of the Goods 10 the Kings 
Enemies,: butan the contrary, js mo tor ſecuring thereof; and the 
King, nor on Emp, Warrand fram cannot uppn the: account of 
Advantage to himſelf;: 6& Diſadvanuage tq- His Encmirs, crave Confiſea. 
tion, unleſs; it were a juſt Advantages) | eo x 
The Lords faperceded to give Anſwer arent the Enſyranceaill the con- 
dufion of the Cauſe, that both Parties might produce Teſtiicates of other 
Admirals as to that poilrit; "and found that the' Rippers Oath comptrol- 


ling the Paſs; did derogat from the Flirh ſtorn the henefite 
of the dere ling Seo t a preſumiprive Probation, ether or, the falſe 
Paſs, 6r dou | 


Documetits, they:bundrhar the Stra hk Teh 
Property'of the Good, t0 bony Fees et hotaed te ne 
Party 10 adduce any Probation, that'they belonged 16 Enemies, and 2s an 
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evidetice' thereof, ordained th Wittieſſes ro be exdthioed epneteying b 
$kippets throwing Papers prer- bard. 4.51 dey | | 
Stirling contra Hanblttah, Jamiry'8,” 15 73. b- wt 
Tirling of Ban kel having Feued the third part -of the Land, : 
& to. the Laird of Kejr, who had ſet T4 $wO part of the-ſaids Lands 
Tack tothe Laird of Bardowie's Predece or, for, ſeveral Liferents, and nog 
teen years'z and the Lands being pbſleſſed by. ſmall_Diviſions,: ſome being 
Rudes, and the parmy. vl Paſturage being poſl:ted promiſcuouſty, Banks 
with conlerit of Keir the Heretor, obtained a Decreet of the Baron Coun, 
for altering the former. Diviſion, and dividing the whole Land in twoins 
tire Tenements wholly ſeparate, one. third to Bankel, and;two thirds. 
Keir and Bardowie z, Bardowie Suſpends upon this reaſon, that he. having z 
long Tack little inferior to Heretage, and that. the Our-figld and; In-6id. 
land being divided, the Diviſion coyld'not be altered without, his conſent; 
and ſpecially ſeing his Tick hore the Lands , as they were then polielleg 
which is according to.the preſear Diviſjon. It wasanſ{w&&ed, Thata Tack 
of what-ever endurance, . was never found ſufficicat.to hinder Heretors tg 
divide their Lands as they pl $4 z eſpecially if the Tacks-man had ng 
detriment, and the Clauſe in the Tack, as they were poſeſed, js a commoy 
Clauſe ofcourle, expreſſing the Quanti and Extent of the Lands Set, 
not the adjacency thereof 3, and is ordinar in all Tacks, fo tha if that could 
hinder Diviſion, ſcarce; any Diviſion would proceed 3 and. this being a 
comtnon Intereſt for the, improvement of Land.and: vid > ae hbour 
hood, and being 9 'F yantage to both: Parties; the = a Tet 
hient without ay alqn, ought not to hinder the ſame. | 


The Lords repelled the. Reaſon ,. and decerned the Diyiſion to proceed, 
providing that either, Party had as much Land in value Joyntly, as what 
they n0F leyerally,, without limiting..the ſame presilely to a two 

art, and thirc part, 1n reſpeR ;that there m_ -a Diviſion in ſmall Parcels 
Cole, the advamage that «either. Party by; that Diviſion , or the 
jmproverene tl 5 ought not by-this bs Divi to be lolt, 


\ 1 Reid contra Reid; Fannary 9. 16736 | 
Eid of Balloch- milne purſhes a :ReduQion-againſt Reid of Daldilling, 
of an, lnfeftmentgranted: by'His Father to-him'(when he! was an 1n- 
Eine ) of bis Eſtate, bis Fathers Eiferent,- upon' this reaſon, that the 
Father..contjnued/in as'Prophietar ,- 23nd chat the- Infeftment- to 
the Son-was alatenr franduleocRighty fo thattheFather thereafter having 
borrowed Money from: che Purſuxe] and {his Cedenrs,” who neither knew, 
nor 'was ohliged'to-know! any foch”privat latent Right; asto7them the ſaid 
Right. 13:0wll;! being; baſe; 'never'cediwith-polleſfion , and: did never be 
come: valiquutb after:the: Fathers death; «tharirhie Son enevtd/1 imp poſleſſi- 
on3 ſo that the Creditors having CompaRted bird! fide, before the'Right rd 
the SI APOR lida thilome canoet; prejudgethet And alhein it were 
bi ies Po roi r{YE$:U 19! fraudiilent, cin;40: far as wy 1s latent; for the 
hath nevehheen accOumed ficient, £0,validat s 
16466 erage Creflitans. \'The NDefender;an+ 
ſefupert 3912 yelld Right 30. Gy Kage, þ at: 4 

MOre, Pl ic 1g3t,,;tnoug!t 
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caſe of Bell of Bulſird 2gainlt the Lady Rutherford, January 27- 1669. And 
as tothe reaſon of Fraud, becaule it 1s latent, the Law hath never taken 
notice - of Creditors ContraQting after Infeftment > but only of Ante« 
tior Creditors, as is clear by the A& of Parliament, 1621. 2% There 
can be no reaſon of ReduQion upon Fraud, as being latent, becauſe the 
Sons Seafin produced is marked as Regiſtrat in the Regiſter of Sealins ofthe 
Shire'of Air 3 ſo that the ſaid Regiſter being appointed for publication of 
Rights, and beihg a more competent way to publiſh it, then a Proclamati- 
on at the Croſs, it cannot be ſaid to be latent; and it ſuch Infeftments were 
found ſimply null againſt poſterior Creditors, the great mean of preſerving 
the Families of the Kingdom, and providing of ſecond Children ſhould be 
overthrown; and all the ſert)etnents wade thereupon annulled 3 for where 
there isat) improvidenit Heretor, the ordinar rerhedy for preſerving his Fa- 
mily, and providing his Children, is, that Friehds prevail with him to It1- 
feft his eldeſt Son, reſerving his own Life-rent, which hath been alwayes 
thought ſufficiept by a baſe Infefimert, and is more eaſily procured then a 
publick Infefiment, which caſts that Heretor out of the remembrance of his 
Family 3 whereas a baſe Infefiment binders not his Heir to enter Heir to 
him, as to the Superiority : Neither will Parties be eafily induced to In- 
terdyte themſelves, nor is that ſo ſecure for the Family , and is very diſ= 
graceful for the Patty z and it is much more frequent forFathers to Infeft 
their younger Children in Parcels of Land, reſerving their own Life-rent, 
and if poſterior Cteditors can annul the ſame , they fignifie nothing, It 
was Replyed, 1% That the boſe 1»fſtfiment is alwayes called and repute in 
Law a privat Infeftment, albeit it be Kegiſtrat,and that Creditors are neither 
obliged nor accuſtowed to ſearch Regiſters when they lend their Money 
and that this reaſon is not founded upon the AR of Parliament 1621, but 
upon the common Law , that all fraudulent Rights are null z afd if ſuch 
Infeftments to Children were ſuſtained, it would open a Door to all fraud 
of Creditors 3 neither is this method necefſary', for if- Parents would ſe- 
cure their Children, they way do it by a your Infefttment. 29, The 
Regiſtration of this Seafm can be no ground to take off the latency there- 
of 5 becauſe by the Seafin produced , it is clear that thereis no Leaf of the 
Regiſter whereunto it relates, as It ought to do, and that therefore it 
hath not been Regiſtratz and it is well known that Mr, William Caldwell, 
who hath marked it as Regiſtrat, did for many years make no Regiſter 
of Scaſins, and that he' was turned- out by the Engliſh, and Mr. James 
Jyeir put in bis place, who wasnot authorized by the Clerk-Regiſter, after the 
Kings return ; ſo that this pretended Regiſtration did neither oblige vor 
capacitat the Creditors to know 'the ſame, and fo it remained Rtill latene 
and fraudulent, | 
The Lords found, that ſeing the Seafin produced related to no Leaf in 
the Regiſter, that the marking thereof did not take away the fraud and l;- 
tency , unleſs the Defender would inſtru that there was a Regiſter-Book, 
wherein this Seafin was Regiſtrat before contraQting of the Debts in que- 
ftion, or that the Creditors before they lent theit Money, aura, 
Son was Infeft : And as to the general reaſon of being a baſe Infefiment 
to a- Son not clad with Poſlefſion, . if. it had been duely Regiſtrat; 
the Lords found no neceflity to decide the farmnes bur if it beboved tobe 
decided, many were of opinion, that, as wasdone in the caſe of the Far] of 
Nithſdale , who poſlefled bis Eſtate upon an Adjudication for a Bond 
granted by bimfclf, ſuch Infefiments - preceeded that Interloquutor were 
, ; foun; } 
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found valid's But the Lords declared, that all ſuch Infefiments thereafter, ſboul4 
not defend the Heirs, if they poſſeſſed thereby : So in this Caſe,that anterior In, 
fefrments to- Children ſhould not be void, leſt the ſettlements already made 
were overturned, but that all ſuch Infeftments in time coming, if they were 
not publick, ſhould exclude no Creditor contraQting before” Poleſſion 
and others thought, that that required a Law, that the Leidges were obli. 
gedtoknow3 but none were for Annulling of bygone Infeftments upon 
that Ground. 


af 


Nicol contra Johnſtoun, eodem die. 


Mquhile Henry Peers having granted a Bond dated the 5 day of Sep, 
zember, 1645, of 2000 Merks of borrowed Money , the Right 
thereof coming now to John Jahnſtown, in Anno 1656. There was a De. 
creet recovered thereupon againſt Thomas Nicol and Lawrie, two Heirs. 
portioners to the DefunR , and thereupon an Apptyſing, which is now 
expired. Nicol raiſes ReduQiion of the Bond, and all that followed in 
conſequence; as being granted by the Defunct in leo egritudinis, after he 
and his Wife and Family, upon ſuſpicion.of the great Plague in Anno 1645, 
were put out to Lodges in the Mqor, and died there within. fome few 
days after the Date of the Bond 3 And albeit the condition of the Defund 
dia not admit of the acceſs of Witneſſes, to prove that he was aQually in- 
feed before, yet his poem, Dar ree ys and dying ſhortly thereafter, and 
never cleanſed, but remaining in his Lodge,. did: infer a ſufficient preſump- 
tive probation thereof: And the Defender having alledged, that the time 
ofthe Bond the Defun& was in health uninfeQed, and that he had frequent. 
ly walked abroadin the Moor after the Date of the Bond, and drank with 
ſeveral p38 20 which behoved to be ſufficient to inſtru convaleſcence; 
fring his being ſulpe& of. the Plague: hindered his acceſs to Kirk and 
Mercat 3 eſpecially eoghhermng that the Purſuer is ſcarce within the eight 
Degree to him, -and hath of defign forhorn this Reduction till the Witnef 
ſes were dead, who might bave proven the Parties health, convaleſcence, 
'or the onerous cauſe of the Bond , 4 ary 1s compearing in the Decreet, 
1656» without any mention of. Death-bed, or any Reduction thereupon, 
'The Lords having before anſwer ordained Witneſſes to be Examined con- 
-cerning the condition of the Defun& the time of the Bond, who proved 

| that the Defindt died about the middle of September, 1645. and that they 
faw him ſeveral times walk abroad inthe Moor after the Date of the Bond, 
"Eifore his Death, and drank with him at that time, bu# i» ſeveral Cups, he 
"being under, —_ of the Plague , 'and never cleanſed , but that they 
[knew riot When he was aQually infeRed. 
_ The Lords. found that the Bond was granted iz: le&o, and Reduced the 
'Aalnine,, and all that had followed thereupon; | bug declared the effet of 
the ReduQianto be only from the Sentence, , that the Defender might make 
uſe of the Borid as a Legacy againſt or Moveables ,, and fo reſerved the 
famine, and the Purſyers allegiance f Iptromiſlion by this Appryling in fa- 
enfaftion.as atcords, - ; ,.,, Fa 


4.4 Ramſay contra Reteraſang! January 10,11573- 

3" Here being; a: Sum:of goo merks''due by | My. Simon Ramſay to Sir 
þ - JobnP he obtained Devrect againſt Joh: Ramſay'as Heir to 
' bis, Father, fo payment, and d&d obraws payment; and granted a Diſcharge; 
"but Jobr: Ramſay having died our of the Countrey, Sir James Rep neg 
a u c 
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ſucceeded to him, did not for a long time fall upap the Diſcharge, but 
after Sir Jobn Preſtouns death Robertſon was confirmed. Executor=-Creditor 


. to him,and did confirm this. Sumdue by the Decreet againſt Jobn Ramſay, 


and thereupon a Purſuit was raiſed againſt Sir Jawes Ramſay, but betore 
Sentence Sir Jewes payed the whole Sum, and now having the Diſcharge, 
purſues Robertſon the Executor-Creditor for Repetition, and likewiſe the 
Heir of Preſtoun of Airdrie for Repetition of the Sum , as indebite ſolutunr, 

and inſiſted, Priwo loco,, againſt Robertſon 3 who. alledyed Ablolvitor, 
becauſe idelitt ſoluturs takes gnly place where. neither. the Payer was 
Debitor, nor the Receiyer was Credigor 3, but if. the Receiver got nv 
more then his own, albeit jt was not from the true Debitor, there is no 
competent ceuditzio indebiti, as is clear 1. 44, i; de. condidtiont indebiti Re- 
petitio nulla oft ab co qui ; funes recipit.licet ah alia quams vero debitore ſalutum eſt, 
and 1. 5, cad. de repetitione bereditatis : Ang jt is beyond queſtion,hat 1.2, 
cod. de condifFione indebiti, that ipdebituw per-errorem jolutum ex delegatione 
repetitur adverſus deleganiew, fed non agverſys eum, twi fit ſolutio, Which is 
moſt canſonant unta aur Cuttom, whereby if a Credizor get payment of 
his true Debt againſt the Nebitor of his Nebitory the. is for ever cured 3 
and albeit the Payer may have Repetition againſt his own Creditor, yet 
never againſt a thigd Party who receives no more nor. his own, which is 
a common and publick jntereſt in favours of Creditors3. and ſo if a Debi- 
tor draw a Proves upon any diy in favours. of his Creditor, if that 
Perſon pay te fa never mcoes from Lk then whom. he payed, al- 
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viter vVeniens- ad wotitiam, it being in arbitrio judi cis' to admit or' re je ſuch 
Writs,” which though the) ordinarily. admit 'agamſt the principal Party; 
yet it might be more donbtful, whe her they would admit. it to reduce 
Deereet to make a Creditor tepeat 3 or if there had been 'a-Tranſattion 
diminiſhing a patt of the Right for ſhunning the uncertainty of a Plea,buy 
there is'neither Decreet nor TranſaQion ; for a voluntar'payment withour 
abatement, can be no Tranſa&tion; although perdente proceſs : And albe 
itin the caſe of a Precept or Delegation , there could) be: no Repetitiog 
from the' Creditor, yet that cannot be drawn into 'the caſe of an Excoys 
tor. Creditor, or to the caſe of an A ſſipney, who both -do take Right toy 
and found upor their! Authors Right; and therefore muſt run the hazard 
thereof, if it be reduced, and fo muſt 'repear 3 \but he who 
without"taking Aſbgnation or any Right, #or"Hitur jure ed mh Joo! 
and ſo cdn-never repeat, which'is-all-that 'the'Law faith, vis. If any man 
pay another'mans Debt in name'of that other, whereby he Jiberates' him, 
albeit:the Payer was nit -Debirvr, he cannot recover it; and fo in the caſe 
of Delegation 5, but by that (ime Title it is clear, ' that he! who ſuppoſing 
himſelf feir, payed as Heir, if he were not found to be Hair, he might 
repeat hkeways. © 


The Lotds found that member of the Dulce relevant, that payment 
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purſac upon his other Right, as accords, 29. By the AQ of Parliament 
ancnt the Preſcription of Retours, ſubjoyned rothe-general AR of Pre- 
ſeription, It is expreſly provided, That if \Retonts be-mot reduced witkine 
twenty zeats from their date,th ey ſhall not, be-yeduecable hereafter, 1ta eſt, This 
Purſver, .albeit ſecond. Brother, being ſerved Heir:in the abſence; of his 
eldeſt Brother,ſuppoſed dead,and who is ,ow dead;and did never- quarrel 
his: Brothers: Retour, the ſame is now -unquarreJable 3 and It were moſt 
ridiculous and unjuſt, 'that the Defender ſhould not only inter-vert the 
Purſuers Poſſeſſion, but by an expired; Appryſing exclude him for ever, 
when now. he.1s: the certain} and uncontraverted Heir, his Brother being 
dead,;The' Defender! Replyed, That, he did no wrong in Appryſing 
fromthe e)deſt Brother, who returned ſhortly after his Right from the 
ſecond Brother, becaule the ſecond Brothers Right could not have main» - 
tained birm-43-any Judgment petifor nor peſſefſor, but his Service became: 
null and yoid ex evidentia fa&i, wittiout neceliity of, a Reduction 3 and 
albeit Parties deriving. Pofſefon from others,. cannot cloathe themſelves! 
with other Rightsy bur muſt; reſtore, that Poſſeſign when: the Poſſeſſion; 
could defend them in a-poſlefſory. Judgment, ,or: were of any. advantage, 
yet when. it-could haye-no «fied, ;trher to defend the Author or. his Af! 
Geney, it holds not, \for\if the eldeſt Brother had purſued the ſecond Bro- 
ther, or;bisAlligney;! toy the. Mails, and. Duties, if they had defended: 
themſelyes-:ypun, the ſecond Brotbers-.Retgur. and. Joteftment, it would: 
have been null by Reply, without any ReduRtion, as hath been oft-times., 
found, by the Landhe,. And. 26 tp zoe AG. Of Yarhapent, 18, (yes. poly 
place'3jn Retours that requires Redudipn, as when the Controyerlie ariſes 
between. everal kinds of Heirs, as. of Line, Male, Tailzie, and Proviſions. 
but in the Caſes' between two Brothers x/e, og Heirs of the ſame kind 
both of Line, the very appearance of the eldeſt. r makes: the Re- 
tour of the ſecond to evaniſh without KeduRion. The Purſuer Duplyed, 
That fyppoſing that. the:Rcond' Brothers Retour tmight be void" by Excepy 
rion' or Keply, yer it itpporterh'gi68 Mt this Cal where the cHdeſt Brother 
was never reroured, 'and' is now” d&ad; neither was the matter ever” in 
queſtion; 'or the Retour declargd void, either by Exception or ReduGtion, 
fo that now-it muft Aabd-unquarrdaþle; -It was Thiplyed, That albeit 
the e}deſt Brother never rerouret{ Hicſelf; 'yet the/equivaſent ws done, in 
5 ftt'44 the Defender tharged him to'enter Heit,” and as tharged'to enter 
Heir , appryſed Fottihim ,/* apd"rhe A@ of Partiatherit itient Charges ro 
enter Heir, 'and the Oye it af bears,” That a4 #6 Whe Creditor tharged,” the 
Party' charged fhall be* In the ſatve vohdHion as "if hey c wete'Zudlly'emtered + 
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fion, -and whenfoeyet the ſecon# Brothers Rervur is mide tie of, 
teption'or Reply' againſt him,” thi it'is nuly- 9 febeiveable” opo/txceptionts, 
and" doth *nnul it a+ +50, fof though in RedURIGH the effe& Voimerinices 
k only from' the Rntcice,'afid nr ub 5nitio,yer that which Bmull by Excep- - 
tion, 1s always 1P/ab initio, *f 17 423201 T. | 0 LM | 
Tn this Caſe th&Lords firſt moved Ander/an"td declare i is Appryfin 
redeemable by es within's year, 'at\d he'baving Jeeladed. o, the 
Lords found that"tht ton Brothers Retontaves oll by Exception, and 
that he' had not rhe bedtfite of the A@ of Parliatfent anerit-Retburs,ſcin 
withitt the twenty nd ng eldeſt Brother renirned,' arid 'Appryfing 'w 
led agatnſt him a JaWfully charged to enter Heir, and Pollcfhoh theres 
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Earl of Nithdale contra Fenn of Hohywood, January 14. 1673, 
£ Earl of Nitbſdale purſues Improbation and ReduQtion againſt the 
Feuars of Holywood, ard craved Certification contre non produits, 
The Defender har ne no Proceſs, Becauſe the Purſuer hath no ſufficient 
Titte to reduce or improve the Defenders Rights, he'being 'only a Lord 
of Eretion; and by the' AQ of Parliament 1633, the Superiority of all 
the Erefted Benefices is annexed to the Crown, and there 1s only reſerved 
to the Lords of EreQion the Feu-duties, till they be redeemed, which 
cannot give them Intereſt to reduce or improve. The Purſuer Anſwered, 
That by his Infefiment he hath Right 'to all the Lands of 'the' Benefice 
which are not Feued bur in Property, and conſequently hath Intereſt"t9/ 
to call for production of the/Evidents, that it may appear what'hath been 
y,and likewiſe what are'the'Feu-duties of the Lands feued;''2*.The 
Purfuit is a}ſo at the inflance of His Majei/ies Advocat, who hath -unque. 
 Ntionable Intereſt to 'Improve'and Reduce, It was 'Replyed, That the 
| Concourſe of the | Advecat cary give n0/Tntereſt for Produdtion; 
only a ſpecial Proceſs" at His Majef#es inſtance, by expreſs Wareand 
from His Majeſty or His Officers} 'and4f-upon this fond Improbationg 
be ſuſtained, all the Vaſſals of Kirk-langds of Scotland may be ſo called in 
jon. And it is kriown; that King'Charler the firſt wrir ſeverd} Let- 
ters; worms Fn That he would not Infilt againit the "Phmisy' or" ancient 9 Pof 
ſiſter of Kirk , 
*The"Lotds' found tio Procels ih the Redndion ard Impro » but 
dedared they would ſuffer the P to turn the fame into an Exhibis 
Wo that the Purfuer might have nfpeQion what the Feu- -duties Were, 
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Raecontra Glaſs, January 17. 1673. 
Ames Rae having Aſſigned to Alexander Glaſs "ſeveral Surns of Money, 
about 10000 pounds Principal, and many Annualrents, he purſues the 
laid Alexander Glajs, alledging the Aftignation was in truſt, to his own be- 
hove, and that Alexander promiſed to compt for what he ſhould recover 3 
and the ſaid Alexander having alledged that he was obliged for no account, 
and having been appointed to give his Oath what was the true cauſe of 
the Aſſignation, and having begun to Depone , -being preſt with ſeveral 
| Interrogators, he took up the ſame, and offered a qualified Oath in Writ 
Whereupon the Lords before they determined anent the Oath, Ordained 
an Accortpt to proceed what the Sums were that were Aſſigned and re- 
covered, and what Sums were due to Glaſs : In which Accompt Glaſs 
ave in an Article of 7000 merks, upon this ground that the Purſuergave 
2 Bond for that Sum to his Neice , whereunto the Defender hath now 
Tight jure mariti, It wasanſwered, To. T hat this Bond was granted when 
the Purſuer was a Souldier at Nercaſtle, under his Brother Collonel Rae 3 
at which time he granted another Bond to another Daughter of the Col- 
Jonels of the like Sum, which did nearly equal the Principal Sum of his 
' Stock, and muſt be underſtood to be done meortis caxſe, ſeing he reſerved 
not the Annualrent, or any Aliment to hitmfelf, and fo is revockable ; 
which is the more evident, that in the Defenders Contra&t of Marriage with 
the Purſuers Neice , there is no mention of this Bdnd, not ſo much as to 
obligethe Husband to imploy it for the Wifes Life-rent, and' the Bairns of 
the Marriage. 2e, The Bond it felf is conditional, Providing (he Marry 
with the Purſuers conſent : Ita eſt , ſhe neither required nor got his con- 
ſent, The Defender Replyed to the. firſt, That Donations mortis cauſe, 
are never underſtood, but when there is expreſs mention of eminent Death, 
an4 the negleCting of this Bond in the Contra of Marriage, can be no 
ground tg annul it, being done, becaufe at that time there was little hope 
of recovery of the Debts, and the Defender hath only recovered a part 
from the Earl of Lowdon with great difficulty, advance, and expence. And 
as to:the.ſecond Defence,the condition was purified, 'in ſo far as the Purſu- 
er isa Witneſs in the Contra& of Marriage, which muſt neceſfarily import 
that his Niece Married with his conſent; and albeit he had given no conſent, 
ſuch Clauſes can importno morethen a power to'give a rational diflaſſent : 
For ſeing Matrimonia debent eſſe libera, it muſt not be every diſfaffent that 
will hinder, but that which is founded on a good reafon, and there was no 
pretence to have diſſaſſented from this Marriage. It was Duplyed for the 
Purſuer,that the Subſcribing as a Witneſs doth import no more,but that the 
Witneſs ſaw the Party Subſcribe, and not that he Read, much leſs Conſi- 
dered the Contents of the Writ 3 and though the Purſuer had known the 
Contents , yet finding no mention of his Bond in 'the Cantra&, he could 
never think that it was a conſent to purge the quality of his Bond, which 
could not be a preſumptive or conſequential conſent, but an expreſs con- 
ſent for purging the condition-in his Bond 3 for after ſo long a' time he 
might have forgot there was ſuch a Bond 3 and albeit thefe who have a 
natural obligation to provide, giving Bonds for Tochers, condition 
of Marrying with their conſent, if they do irrationally diffaſſent, their na- 
tural obligation, and the fayour of Marriage will take off their difſaſſent ; 
But where a perſon that is not naturally ob 
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upon the condition of canſent,, bis conſent is mer arbitr# and he needs 
4 render 


152 Tbe Deciſoons of the Lords of Seſſion, 1673, 
render no reaſon for it, but his particular affetion, or diſaffettion to the 
Husband ; and in this cafe his conſent was not fo much as required: Ang 
that preſumptive conſents are not ſufficient, where expreſs conſent is. 
quired, is evident in many caſcs 3 as if a Superior ſhould Subſcribe Wig 
neſs to a Writ, diſponing Ward-Lands,his Subſcribing Witneſs could not im- 
port ſuch a conſent, as did ratifie the Deed, and take away Recognition, 


The Lords found that the Purſuer Stberibing as Witneſs to the Con. 
tra& of Marriage, or being preſent at the Communing, or Marriage, gig 
not import that conſent that is required in the condition of his Bond, unleſ 
it had been ſpecially treated concerning his Bond; he being preſent, and 
knowing the ſame ; and that his preſence at the Marriage, or living with 
#he Married perſons thereafter, did not import that confem 3 but they iq 
riot find that the Bond was a Donation wortis cauſa, and fo reyockable, 


Nicol contra Lawtie, Fanhary 51. 1573, 
IF es being a Sum due to Umquhile Herry Peers by Bord , contains 
ing @ proviſion for Infeſtment in certain Lands , and a Reverſion wpou 
premonition by the Debitors, Conform to which the Debitor did premoniſh, 
and did conſign the Sum according to the Reverſtorz and there being two 
Heirs-portioners to Peers the Creditor, Lawrie and Nicol, Lawrie in the ab. 
ſence of Nicol ; was Served ſole Heir, and did Confirm as Executor tg 
Pers, and gave up in {nventar the conſigned Sum, and obtained Decreet 
| againſt the Confignator, and recovered payment twenty years ago, Now 
Nicol purſues Lawrie to refound his half of the Sums, which Sums did belong 
to them two, as Heirs-portioners, and were not Moveable, and did not bes 
long to Lawrie as Executor, The Defender Laiprie alledged Abſolvitor, 
becauſe the Debitor having premoniſhed, his premoniſhing ſhould work 
the ſame effeft, as therequiſition of the Creditor , which unqueſtionably 
makes the Sum Moveable: But much more, whete there is not only a Pre- 
monition, but the Sums wete conſigned 3 which Conſignation makes the 
Property of the Sums Conligned, to be tranſmitted from the Debitor Con- 
ſigner to the Creditor, in whoſe favours the Confignation is made; fo 
that the Sum of Money being the Creditors. is unqueſtionably Moveable, 
and belongs to the Executor, It was anſwered for the Purſuer, that Conlfig- 
nation of Sums for Redemption of Wodſets,or Heretable Rights,according to 
Law, and the conſtant cuſtom ofthe Kingdom, it hath alwayes been in the 
ak —viea the Debitor Conſigner , that he might at his pleaſure upliſt the 
Conſigned Sums,and paſs from the Order betore Declarator of Redemprionz 
ſo that the naked Conlignation being ſo Ambulatory,doth not put the Sums 
In theProperty of the Creditor,but they-do remain in the property of theDebi- 
tor, till Declarator ;z and therefore the right of Property of the Wodlet, or 
Annualrent remains in .the Creditor, and belongs to his Heir, and not to 
his Executor. And it is a general ground in Law, that no mans Right can 
be altered without his own conſent or authority of Law 3 fo that till De. 
clarator , the Right remains Heretable3 and albeit the Requiſition of the 
Creditor,” without any further, ſo long as it ſtands, and is nor paſt from 
makes Heretable Sums Moveable, ex fa&o Creditoris, who may and doth 
ſhow his mind. to make uſe of the perſonal Obligation, and paſs from the 
real Right, yet there is.no reaſon thatit ſhould be in the power of the De 
bitor _ by any Fa of his , without conſent of the Ctediror , to alter his 
Sums from Heretable to Moveable 3 and ſo not only to mike them fall 
ned TE | i 
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to Fxecutors, but the'thixd to'the' Relit , and the whole to the Fisk ; 
which kth been cetifitrhied both by the Judgements ;of our famous 
Lawyers, as Craig de Fever ſionibus mortuo vadio, where he ſhews that beforc 
Declarator Suys Corifigfied do not become Moveible : And there is a De- 
cifion'obſerved by 'Darit upon Jure 21, 1626. ir the caſe of Murray of 
Philiphaugh, where'a Cotiſignation having beer! made for Redemption of a 
Wodſet, and therevypori the Redeemer having emered in poſſeſiion of the 
Wodfſet-lands 4 Creditor of the Wodſetrers having Arreſted the Conſign- 
ed Sum, "as belonging to the Creditor the Wodfſetter,ahd putfuing tomake 
forth:comig. 
» Theres fourid that the Confignation mide tiot the Sum Moveable 
before Dedararor, but*that the Configner might paſs froty his Order, and lift 
his Sur before Declarttor; albeit the Debitot and Creditor was Father and 
Good-ſon, and ſeemed toad by collifion, in prejudice of a Creditor Atreſt- 
er, which is a caſe fat tronger then this im queſtion, 

It was Replyed, that the Conſignatton makes the Sums Conligned to be 
in the property of the Creditor, and ſo Moveable, even before Declaratar, 
becauſe a Declarator #ibil #004 _jtris tribuit, ſed jus conſtitutum declarat ; 
and ſo ir/Declarators of Rederption, the Order is declared to have been 
ſufficient ab initio ; ated that thereby the Wodſet-right was evactar, and the 
Conligntd'Sums belonged to the Creditor, from the Dite of the Cotifigna- 
tion, and that the Debxor had tight to the Mails avid Dities from that 
time : And without queſtion after Conſigriatioff the Creditor tray (afely 
litt his Sum, and purſue the Confignator-to dUliwer the fattiift 6 fitn Jitre 
dominii, and not be any obligation upon the Confignator z 4ad m that caſe ' 
the Debitor Conſigner could not lift the Sums,- and paſs from the Orger ; 
and albeitin Conventional Reverpons where the. peril of the Sams Confign- 
ed is ordinarily the Configners, ' tht: Conftgner doth frequently uplift the 
Sums, and may pals from the Order 3 yet mi Reverfgons, a8 of Ap-- 
pry fings, or the like, where the pert] is dhe Creditors, and. ſt he muft be 
winks ram ununiquodgque. perit ſuo Dowwiwe » And there the Cenſigner can- 
not lift the Sums contigned, not being hisown 3 fo that if the Creditor op- 
poſe, orany deriving right fron lum as an Aftigney, Arrcſter, or Execu- 
tor, the Surns conligned remain moveable, and :cannat be lifted by -rhe 
Configner : And as to the Decihion,, it w but one (lingle Decifion,. and is 
inconlifjent with the natureof the Right, and thereiz buth the Debitor, Con- 
ſigner, 'and Creditor Wodſetter did concur. But here the Debitor craves 
not to take up the Sums, but the Executor: hath atually uglifted the ſame 
from the Conſignatorz and as to the inconveniency , incommodurn #01 ſelvit 
argumtnium'; but whatſoever inconvenience follows upan- the nature of a 
Fight, is unavoidable, and 1n the moſt part they. may be-evited ;; for if the 

reditr-pleaſe, as he ought to take his Sums when they are offered , of at 
the very time of Confignation, he may immediacy re-imploy. thers as he 
pleaſes, and fo they will neither fall to the Fizk,. por tothe Rebel; nei- 
ther can it be faid, that the condition of the Creditors Sum- is altered with- 
out hisown fat or conſent, becauſe he hath conſented-.to the Clauſe of Re- 

verſion and Premonition; . _ p5; | 
| The Lords found-. that Confignationi of Sums',. although. ordidarly done,. 
yet was Ambulatory, and in 'the-power of the-Configner, that. he might 
paſs:from his Confignation,. and-uplift: the: Suns! before Declarator,. or be- 
fore; rhe Creditor had acknowledged the Coniſignation ; till which they 
found: the 'Sumsnot.to' be in theproperty ob the Creditor,or to belong rochis 
Executor, or to be Arreſtable, and ſo would neither belong to _ Fitk, 
: u elict, 
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Reli, nor Arreſter 3 but that the: Creditor, or his;Aſſigney owning the 
Conlignaticn, -or purſuing for the Sumsdid by his. @ya conſent and fa al. 
ter the condition of the Security, and hinder the. Conſigner to uplift, bug 
they found that after his death, his Executor Confirming the Sums-Con, 
ſigned, as in this caſe, could not alter the (condition. of the Security , bue 
that the Right belonged tothe Heir 3, and albeit there was no Infeftment. 
followed upon this Right, and ſo it. was alledged they needed no Dec 
rator, but that it was in the ſame cafa as an Heretable Bond, which becomes 
extin& by offer and lawful Confignation 3 for albeit ſuch Bonds where no 
Order is required, may become fo extinQ, &- ex natura rei the inconvenis. : 
ency cannot be ſhunned 3. yet that js not to be drawn in conſequence to | 
| Rights, requiring an Order ; forif the Debitor in theſe caſes could alter the 
condition of the Debt, withour the authority of a, Judge by Declarator z | 
then by colluſion all redeemable Rights by a Conſignation of the-Debitor. - 
might become Moveable, and diſpolable upon Death-bed,or befall to the 
Relit or Fih, 
Forbes contra Forbes, eddem die, 

E fr Laird of Leſiie having Legat to his Grand-Children 1000. merks 
| out of the Reſts dne by his Tennents; they purſue his .Executor for 
payment, who alledged, that this being a ſpecial Legacy out of Reſts, if 
there was not ſo much Reſts, they cannot crave that Legacy out of any 


other of the Defun&ts Eſtate: 29. It being a ſpecial Legacy, the Legators 
might have purſued the Tennents themſelves, and the Executor is only 0- 


bliged to Aſlign. | 


The Lords found that this Legacy was only to be payable out of the 
Refts, and nootherwayes performable 3 but found that the Executor was 
lyable to have done diligence __ the Tennents within the year, when 


the Hypotheck remained upon their » and that this was not in the condi- 
tion of ſpecial Legacies, or Sums due by Bond, in which it is- ſufficient to 
Aſſign whenever the Legators inſiſts, ; 


Anderſon contra Dowglas, eodem die. 

\Aptain Dowglas a Privateer having brought upa Ship, called The 
(* Sun of Damzick,and obtained her-to be adjudged Prize by the Admi- 
ra], the Stranger raiſed a ReduQtion of 'the Admirals Decreet before the 
Lords, and the Captain in Portification of the Adjudication, inſtfted upon 
theſe grounds,' 19, That by the Documents taken a-board of the Ship, there 
is no ſufficient evidence that the Ship and Loading belongs to DantFickers, 
or any free perſons, and therefore muſt be preſumed to belong 10 the 
Kings Enemies, and be Prize, in fo far as there was-only found a-board a 
Paſs by the Town of DantFickh, which did not expreſs the Port to which 
the Ship was'dire& 5 neither was there any Bill of Loading, Charter-party, 
nor Cocquet, neither is the Paſs conform to the formula of Paſſes preſcribed 
by any of his -Majeſtics Treaties with his 4Zzes. It was anſwered for the 
Strangers, that theſe allegiances cannot import = A na for neither 
the Law of Nations, nar any Treaty requires Bills of Loading, or Cocquety, 
but only Paſſer 3 and for Charter-perties,. they are only in the caſe where 
the. Loading belongs not:to:the Owners of the Ship, but to others who 
Fraughted the Ship : | Neither doth any Treaty declare, that Ships wanting 
Paſfes m ſuch 'a formula are \PriJe, but anly when by have ſuch a formula, 
they are ſecured, and cannot be brought up: and the only Treaty thir —_—_ 
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found on, is the. Treaty at Breda , 'in Anno 1667. between the King , the 
French andthe Dutch, at the Pacification of the laſt War, Whereby it is pro- 
vided, that ſuch Allyes as will take the benefite of the Treaty, ſhould be compre- 
bended therein; and it bears exprefly, that the Paſes ſhould be given by other 
Allzes according to their cuſtome, NE 
The Lords found that this ground founded. upon the Documents, was 
no ſufficient reaſon of Adjudication. | LI | 
The Captain did then' inſiſt upon the ſecond ground, viz. That this Ship 
was Navigat by a number of the Kings enemies; the Skipper and Company 
by their Oaths having acknowledged that their Wives and Families did re- 
main in Omland, which is under the Juriſdiftion of the States-General, and 
contributes to the War. And by the Kings Declaration of the former War, 
it was expreſly declared, That the having Aboard anyof the Kings themies. ſhould 
be a ground of Seizure and Prize: And the King in the Declaration of this 
War having expre(ſed no grounds of Prize, but being only general, it mult 
be underſtood that the ſame grounds of Prite detlared in the former War, 
continues iff this3 according to which the Lords did declare feveral Ships 
Prize,. upon having Aboard two or thtee Hollanders : and albeit this De- 
claration was publiſhed to the World, and that by the Treaty of Pacificati- 
'on at Breda, there be many alterations as to former praftices, yet there is 
no alteration as to this. It was anfiyered for the Strangers, thar this matter 
ought to be judged by the Law of Nations; and by the Treaties, and not 
by the Kings Declarations nor Inſtrufions3 and ie cannor be inſtructed by 
the Law or Cuſtom of Natioris, that Ships ate made Prize for having A- 
board ſome few of the Patties of the War fot Newters and Ales ought 
not to be hindred in their free Trade by either Party in the | War, unleſs 
they partake with either Patty; dti8 Aift "thent by cartying to them 
Arms, Ammmnition, or other Conterband-Goods 5 but Newters are not 
otherways kindred to make any lawful Contraft, and fo may conducethe 
Subjedts. of - either Party to be their Setvants 29. By, the. Treaty: at 
Breda, iv is declared, That even Enemies Goods, of Counterband-Goods hall 
wot make the Ship and Loading Prizt,but only 4beſe Goods much leſscan a few 
of the Enemy,being taken in Service as Seamen dothe ſame. 39. Whatever 
the Lords decided in the former Was upon this account, in refþe& of the 
Kings expreſs Declaration, yet the. King having not ſo. declared now, 
the Lords ought to proceed accerditlg to, the Law of Nations, and the 
Treaties, eſpecially ſeeing it is the Kings Intereſt and, Intention. xo, invite 
all Hollazders to rehide, im his Kingdoms, as appears by bis Declatation of 
War, and by anothet Declaration, He hath warranted all' his . Subje&s to 
make uſe of Stranger fot”; Seamen, , and. declared that he would not preſs the 
Strangers to ſerve in his. onm Ships, and that without exception of Hollanders 
.. or any other .,and it'is much the Kings Intereſt, to withdraw and divert 
_.the Hollanders from ferving of their,own State, whereas if they can ſerve 
. Do other, they muit all of; neceſlity ſerve at home, neither is there any 
. ſpeciality of byring a Skzpper or. Stears-man more then any other Sea-men. 
|It was Replyed for the Captain, That the. King muſt ever be underſtood 
to continue in the ſame.mind in a War, fo late and recent with the fame 
. Enemy, nor doth his, Declarations import any alteration, becauſe albeit 
it be His Majcſties Intention and Intereſt to. withdraw the Hollanders, by 
changing their Domicile and Habugtion, neither is, or was Rte ever ag 
. ground of Prize, becauſe the Sea-man is or was by Nation a Hollander, 
unleſs he were an aftual Relidenter there, and contributed to the War, 
| U 2 which 
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which only makes him an Enemy ; but the imploying of ſuch as are in acug 
 Ermity, and have not changed their Refidence, is a partaking with the 
Kings Enemies z or wherever ſuch Perſons are, they will always be & 
Spyes, and give Intelligence to the Kings Diſadvantage of the conditicy 
of His Ships, or thoſe of his SubjeQs in any part where they Trade, and 
while they contribute with Holand, a Placade there will ſoon recall they 
Home to that Service, fo long as their Families are there ; and the Ki 
Permiſhon to His Subjets to make uſe of Sea.men-Strangers, is only iy 
reſpe@ of the AR of Navigation, declaring, -That two third parts of the Sec. 
- men mnt be Engliſh 3 but the general freedom to Strangers can never he 
. extended to Enemies, unleſs they quite their Reſidence, and Enmity, 
29, The Skipper being. one of the Hollanders, it is a great ſpeciality, be 
cauſe the Skipper being Maſter of the Ship, the Ship and Goods are in 
his Poſleffion, and at his Diſpoſal,and he may make uſe thereof upon any 
opportunity-againſt the King 3 and as Poſſeſhon preſumes Property in all 
Moveables; fo doth the-Skippers Poſſeſſion preſume that the Ship was his 
own, and that; any Documents to the contrary are but Contrivance, 
.Likeas it-is the. .common Cuſtom of Nations, that when the Skipper is an 
Enemy, to'declare the Ship. Prize, and therefore the  Skippers do always 
. pretend by their Oaths or Certificats, that they are Citizens in a neutral 
Country. And by the Treaty betwixt the King and the Swedes, Where. 
by the King allows the Swedes to make uſe of Hollander Skippers,yet it is with 
. Expreſs Provifion; That he change his | Nomicile and become an Inhabitan of 
Sweden, . | As to. this point; the Parties having been _—_— in thcir Al- 
- Jedgeances of Fat; the Stranger alledging that in Omland where the 
Skipper and the other three Perſons bad reſided; was a neuter place, and 
; within the Empire : And:the Privateer alledging that it was within the 
; Juriſdidtion of the States-Gereral, and did contibute to the War. 


- > . Therefore the Lords that they may: give neither Party the ſole benefite 
of Probation;” did allow 'themi Probation on either parts , whether 
Omland was free; or andet the JuriſdiRion of Holland ; they did alfoallow 

either Party, to adduce ſuch Teſtificates and Evidences as they could of 

-the cuſtorii'of Nations, in their feveral Admiralties, whether a Skipper re- 

” fiding ih, "and being of the' Enemies-Countrey, was'a ſufficient ground of 
Prize, or whether any-aumber of 'Sea-men ſo refiding, were ground of 

Prize, and the Lords reſolved to inform themſelves by the Lord Secretary 

"of the cuſtom of the ' Admiralty of Evglend in theſe points, 

3®. The Captain Infiſted' upon 'this' ground,” That the Ship.was load- 
ed with;Cords,, bound 'for C&mſterdem, which being Connterband, made 
the Ship Prize : and for evidence of her being-direft to Amſterdam, made 

* uſe of ſeveral Letters found Aboard,' 'and becanſe:the Paſs' mentioned not 

the Port to which ſhe 'was dire&. © It was Anſwered for the' Stranger, 
19. That they produced''a Certificate, bearing, The Ship-was bound fir 
Oſtend, and that any ſuch Letters, , hot'being by the Skipper or: Ownerz, 
but other Parties that might be miſtaken, could not prove 'againſt them, 

' 29, Though the Ship had been diret'for Amſterdam with (Zrain, yet by 

"the Law of Nations, Grain is not Connterband, except when it is carried 
to a City befieged, 3% By the Treaty at Bred' extended ro Danizith, 

' by the Kings ſpecial Conceffion, ir is exprelly provided, That Vial ſhal 

only be accounted Coumterband when carried to a place beſieged, It was Re. 

plyed for the Captain, That the Strangers could not crave the benefite 

* of the Treaty at Breda, / 1%, Becauſe that Treaty was become "—_ 
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and void by a War, and being void as to the principal Parties Treaters, 
the acceſſory Parties taking the benefite thereof, could not further found 
tipon that which was not, 2®, The King by expteſs Initructions, by Ad. 
vice of his Council, given to the Judges of the Admiralty of Hg ap- 
ints the carrying of Corns 10 Holland, or any place in their Jariſe iFion, to 
grountl of Confiſcation 3 which (hows evidently, that the King did not 
look upon the TI reaty at Breda as in force, which - Treaty hath not only 
the forefaid Article, but doth bear exprefly, T hat Connterband Goods, or 
Enemies Goods, ſhall only confiſcate the Goods themſelves, and not the Ship or 
Loading, contrary to the common cuſtom of Nations, that theſe who ſo 
rtake with rhe Enemy ſhould not be Prize, which is neither obſerved 
in Erglend nor Holland. - It was Duplyed for the Strangers, That the 
Lords ougtit not to proceed by the Kings privat Inſtrutions, but by His 
publick Treaties confirmed by Oath, and that the breach of one Party 
could not infringe the Treaty as to other Ales, eſpecially ſeing the Treaty 
relates to any furure War that ſhould happen, and after this War the 
King upoti that Treaty diſmiſt all the Holland Ships, It being provided, that 
all Ships in the Harbots of either Party for ſix Moneths after the Treaty broke 
#p, ſhould be diſmiſt 4 | | | 
' The Lords did allow Ptobatigti to either Party, forinſtruftiog the true 
Port to which the Ship was direQ, and reſolved to communicaze this 
point to the King by the Lord Setrgtary, to know His Majeſties ptalure, 
atid the cuſtom ot the Adinitalty of. Exgland thereins 


Watſot contra Bikce, January 23. 1673. 

Anet Watſon purſues;a Reduttion ot.an Aſhgnation made by her to Mt} 
J Walter Bruce, on this Reaſon, That it .Was:to, the behove -of umquhile 
Mr, Robert Bruce het eceaſt Husband, and taken in thename of Mr, Walty 
his Brothet; becauſe her Husband could not conſent with her in favours 
of himſelf, and that being to her Husbands-behove, it was a Donation be- 
twixt Man and Wife revockable, aiid now reyacked by her. 

In this Cauſe the Lords befoxe Anſwer, Ordained Mr. Waker to give 
his Oath haw he got this Aſſignation, and for what Cauſe 3 he Deponed 
that he payed no Money for it, bot that he got it in Security of 1000 

and owing to him by his Brother,and that he received it from Mr, Wil 
iam Hog, who (aid he had bg from his Brother and Wite to deliver 
it, and'that a Tong time before his rothers death, The Purſuer now Al- 
ledged; That the Aflignation wis hed to the behove of the Husband 
Mr. Walters Brother, and qualified thi ruſt by theſe Evidences. 1%, That 
the Afhignatioh was granted. by het, when ſhe was near the time of her 


Delivery in expettation of Death, avd did Diſpone all that ſhe had in . 


the World; even the Abuilzietnenits of her Body ;, and did contain ſeveral 


'Sums of Money and Goods peorging to her, and an Annualrent provided 


to her in Liferent by her firſt Husband, without Reſeryation of either 
Liferent or Aliment to her ſelf; and it cannor be thought that any Perſon 
n their Wit could have given fact ati Aﬀignation to a Stran; er, if it had 
not been to het Husbands behave.” ''4®, Her Husband notwithſtanding of 
this Afignation, did vptift many, ahd great Sums belonging to his Wit, 
extending to 20000 therks, and did uplift the Annualrent provided to 


- the Purſuer by ber firſt Husband, *Juring alt the days of his Life, which 


- 


was twenty Year after the Aſſignation, without the leaſt quarrel by Mr, 


Walter bis Brother, who,” if the Aﬀfignation had been to his own behove, 
u3 would 


- 
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would have had right to all theſe Sums. 39% Mre Walter hath ſubſcribed 
Witneſs to ſeveral Diſcharges of bis - Brothers of the Liferent, 49. My, 
alter by his Oath. pretends not that he payed any thing for the Aſſigns, 
tion 3 and though he Depons that his Brother was owing him 1000 pound, 
that ought not to be received without inſtruction by way of quality in hi 
Oath, neither is his Oath clear that his Brother was his Debitor at the 
date of the Afſignation, but when a3. as the Aſſignation, which though 
he ſayes he got long before his Brothers death, which may be, ye 
not within a Dozen of Years of the Datethereof,neither -was it delivered by 
the Purſuer, but was delivered by .Mr. William Hog, who was never ins 
truſted by her, but was her Husbands Advocat 3 fo that Truſt. being & 
fily preſumed amongſt perſons who was ſo conjunR, and where there wa 
no anterior onerous Cauſe, and i» dubio; Truft is far eafier preſumed theg 
Donation, It was Anſwered, That this Aſigoatiov being Mr, Walter 
own Evident, and in his own Hand, it cannot be taken away, but by 
Writ, or his own Oath, and Preſamprions are not relevant. 29. Though 
Prefumptions were receiveable, they. could but infer a preſumptive Pro- 
bation, which is always taken off by ſtronger Preſumptions, much more 
by the poſitive Oath of a Miniſter, who depones that it. was for his 
own behove, and for onetous Cauſes. 3%, Though there were no Oath, 
the Preſumptions alledged are not relevant, Becauſe Mr. Walters forbearance 
to make uſe of his Aſſignation, was in reſpe& that his Brother had no 
Children,and he had hope to ſucceed him,and therefore would not offend 
him. It was Replyed, That the Oath not being referred by the Party,but 
taken ex officio 6. informandatn religionens judicis, it could exclude no other 
Probation by Writ, or other Evidences inferting Truſt, | 

' The Lords found the;Evidetices of Truſt. rejevanj and proven, and Dv 
Qared that the Aſfignation was to the behove gf Mr. Robert the Purſues 
Husband, and that as to the 'Liferent conſtitute by her former Husband, 
which was only now remaining , it was revockable as a Donation be- 
tween Man ah Wife, except in ſo fat 48 Mr. Walter ſhould inſtruc that 
his Brether was his Debitor at the date of the Affignation, 


Compearance was then made for a Creditor of Mr. Robert the Husband! 
who alledged that this Aﬀignation,: albeit it- were to the behove of the 
Husband, ot granted to the Husband himſelf, 1s not revockable, Becauſe 
there being no Contra of Marriage betwixt Mr. Robert and the Purſer, 
ati Aſfigriatioti by her t6 her Husband muſt be underſtood as in place of 


the Cotra& of atriage, Mr. Robert | ving, egeived no other, Tocher; 


and being 4 perſon of gogd Quality, deſerving all that the Purſuer had 
and b By Lotds frequbti Deciſions, Proviſions te. Wives during the _ 
riage that had vio Proviſion or Contra lifore, are never found revechable. It 


| was Anſwered, That ſach Rights are valid when granted Expreſly for 
'Sitpply,either of Joyrture or ocbeh,, when. the ſame is Remuneratory, 
arid the Husbahd gives a yore ſts 
from her Husbatid; was withit 
"tithe of this Aﬀignation,atid he had. 


ble, and any thing the Purſuer pot 
bin two Chalder of Victual, not .given at - 
| by his Wife above 20000 merks, which 
is more not ſlifficietit 3 "Aind it carigot. be.thought that her Afſination to, a 


TR. T 

Liferenit, conſtittte by her former Husband, which uſes not to be affigned - 
'in ſo tit 3d cbticettis the Wiſes Rip! j ihe ſurvive ber Husband, Mgner 
be a Rethuberatbry Dotiation in place _ 

\.. The Lords found that the Aſſignatian to the Purſuers Lifetent, conſti- 
{ gute by her firſt Husband, was a Dogation revockable, unleſs her Husband 


a Tocher. 


had 
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'oiven her a ſutable Liferenit, equivalent to the Sums he got by her, or 
- f had been expreſly given her in place of Tocher; 


Mader contra Savith, January 23. 1673. 
Rebibald Don in Kelſo being Debitor by Botid to Kicherd Govenlocks 
in 656 pound, the'fame wat arreſted in his hands by John Smith 


' and Jobs Header Creditors to Govenlock, who hath obtained Decreets for 


making forthcoming, and Doz havin raiſed a Suſpenſion upon double 
Poynding- It was alledged for Smith, That he had the firſt Arreſtmentz 
and the firſt Decreet,and {o was preferable ih Diligerice, It was Anſwered for 
Mader, Thatalbeit his Arreſtment and Decteet was alittle poſterior, yet he 
ought to be preferred, becauſe be hal done the mote orderly Diligence, info 
far as Sith had arreſted;before the term of payment of Doxs Debt, and had 
taken Decreet for making furth-coming alſo before the Term,whichthoughit 
bore tobe payed after the Term, yet it was premature diligentia]; and if ſuch 
were ſuſtained again(t otherCreditors, Arreſtments andDecreets night be uſed 
many years before the terms of paytnent 5 which though it might be ſuf- 
ficiett againſt the Debitox, or againſt any voluntar Right by Aſſignation, 
yet could not be ſufficient againſt another Creditor doing a niore orderly 
Diligence, as was found Jarery 12 1628, Douglas contra Acheſon, ob- 
ſerved by Dury, It was Replyed, That as Inhibition may be uſed before 
the Term, fo Ann but an Inbibition as to Moveables ;, and asto 
the PraRtique, it was}, only, in the, caſe of -a Minjlters Stipend arreſted; 
which was no Debt till the, Miniſter. ſurvived the Term, new dies nec we- 
wit, nec ceſſit 3 but in a Bond, albeit the Term was not come, dies ceſſit, ſed 
#01 venit ;, (©.that it was a'true Debt when the Arreſtment was laid on, 

The Lords preferred the poſterior, Arreſtment laid on after the Term} 
and the Decreet following therenupons +. - 


Bannaiyne coritta Rowe atd others, January 1673. ——_- 
Bincw having purſued ReduQtion and Improbation againſt Roae, 


and craving certifications The Defender alledged no fc: 
uſe he had produced ſufficiently toexclude the Putfhers Title Hy Rights 
anterior to hiss It was anſwered, that albeit the allegiance be relevant in a 
ReduQion, yet in anfmprobation, where a reaſon of Falſhood is alledged 
againſt all the Writs, it is not ſufficient, 


The Lords ſuſtained the Defence; the Defender propottingthe' ſame pe- 
remptorie, fo that if the'-Purſuer ſhould improve fir Writs, there could 
be no further tertns forthe Defender toprodute any other Writs. | 


Bairjer contra Coaltier, eodems die. L 

Airner being Infeft in Cultmriln,with the aftriffed Mullure of Cults; being 

4 Peckof five Firlgts, purſues dere, being a Feuer of the. Barony, 

for the Multure of his Bear abſfratted; * he Defender alledged Abſolvitor, 

becauſe he was Infett in his Lands long anterior t&the Purſuers Infettmene 

of the Mila for a Feu-dury, pro onini dliv onere," | The Purſuer anſwered, 

That the Defender was'Thirled' by an' A&R of Thirlage, in the Regality- 

IR ny etl hoy iS 
effipn paſt memory of In-towns: res'$ abd fi of Thi 

are ſufficient Titles for Preſcription, to conſtitute-a Thirl "The Bo 

fender Replyed, That a Thirlage'introduced, not by Comratt or -Infeft« 

ment, birt by AQ of Thirlage, — polſeſhon,” could not _—_—_ 
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beyond thar-poſſeſton which did conftirute the. fame 3 and the Defs 
makes no oppoſitian againſt the Thwlage of Oats,.or of Bear, which tha 
Fire and Water within the-Thirle,but asfor Bear fold ro Merchants, thay 
vertholed Fire and fer within the Thirle,the Purſuer was never in A 
onofany Multure.therefore. The Purſyer Duplyed,Thatit was ſi 
him that, che.Defender was in poſſeſſion. of the {r-Tpwns Mwltare: for 
continually: And albeit-the Defender.did clandefſtinely abſtract nets 
of | the Begr,,. that .could-not import a. liberation , for lo there s ng 
 Thirle, buc there is ſome clandeſtine abſtraQtions, | .. 

. The Lords found that this Thirlage being conſtitute by polleſlion;uk 
an A& of Court, that: the Defenders alledgiances that he. was'conſt 
free of Thirls of all the Bear that tholed* not Fire and Water within yhg 
| Thirle, which was nvt a a latent abſtraQtion, barkhown and avowed, wy 
relevant: yi } Qill; 4 


bs The Owen of thy Ship, called the Crows of Daxtzieh, 0 contra 
ft Captain Lyon,eodem die. 111 


(Oates th Ajovked gh Ing taken a Ship;' called ee Crown of Blame [. 
affon of her pk "Prize. - *Phe Stra rangers taiſerh 
duction, m—_— ith Lox ds havigg heard bis 'Cauſe, they found t 
the evidences adduced for he S; , «did ſufffc cient! provetHar ne 
d +74 thy Eves in ſo far' 
did'tiot meiti edu direQ3- and a Tale, 
Cold th her expreff the Pot wh yrs 3, and the Skippers Oath 
whkedged that the 'Port was Fmſfterdam, Which was coricealed in a 
tho Documents; and the Skippers Oath did redargue the trutfr of the Pi, 
Which bore the Skipper to be a Burgeſsof Dariuckyand expreſt the nine 
of the Owners; But the Skipper by hisOath did'acknowledþ& that he way 
Hollander, reſiding in Holand, except when he was oft his Voyages, and 
that the Owners wereother perſorsthen theſe which-were inthe Paſszand 
thar bekaew. Fi > other Owner beſide them, and. ſo knew not butthe 
Bis: be part Owners, and that the St&ers:man was by Nai 
ret one of the Seamen, cand that'thdie, Port was, Awſterdem 
Fart neg Skipper was'to receive/hisFraught from the Merchants to whon 
he-was'to. deliver his Gaodsz and that ſhe Hlehep” .bad Charter-party' a 
Cocquet, 

; Whine Lor founi fo. pregarit evidences, that they would Pol 
acti of-conitrary robation _ butthey did forkicar to determine, whether 
the Skippem, bring a He a He ered there,/ was @i ſufficient caul 
alone, or whether the ve icual as Counterband to Holland, was 1 
ſufficient cauſe of Adjydicadien, .havirig by their former Interloquutor | in 


PE cakoithe wn, led 1 lie: further as. tq: theſe points: 


; 
"1 
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Charle« 4 him the Donaero he cher lh late Loni 
), Sahwrns tid park in, ooocng Bechrator.agiaſt the Ce le Bb 


0 da granted! by Yhem to the Lord S altoid, 
tek 3. wharg compearance: wias meds for Arthur Forbes,"td 


Land Solhey and) difpadod/te, on [on weree, apbe dl 
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avuſa the bard, Sabove,.or Blackbaiaiho heed inked in Exif for biny, 
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$4icun, for 38000 pound 3 and by the Contraft of Wod/et it is provided, 
That the Compoſitions of the Fenars of Balveny ſhould be uplified by the Wod. 
ſener, and ſhould be imputed in his LE and now the Lyon by a* Gift of 
the Eſcheat, intends to obſorb the Sums,and let the Wodlet Iye on, where- 
as either the Feuars ſhould be freed of the Sums,and ſo the Barony freed of 
their Fexs, or otherways if they muſt pay the Sums, it ought to be for 
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the Confirmations of their Fexs to be granted by the Wodfſetter, and fo 
he muſt receive and impute the Money in the Wodſet. And upon this [n- 
tereſt it was alledged, that all Bonds and Obligments which -are either 
conditional, or granted for a mutual Cauſe, if that Condition be not pu- 
rifted , and the Cauſe performed , the Bonds become void, and can have 
no Execution 3. but in this. Caſe a great part of the Bonds bear expreſly, 
That the. Sums ſhall not be payed, till Confirmations of the Feus be obtained ; 
and the reſt have a Back-bond, obligipg the Lord Sa/tours Commiliioners 
who received the Bonds, to obtain Confirmatipns, whereby it is evident, 
that the cauſe of theſe Bonds is the Confirmations, and the Donatar canner 
ſeek payment of theſe Bonds till the Confixmations be obtained, 


This Cauſe being diſpute at length -upon' the thirteen day of December 
laſt, The Lords found that the Donatar could not have acceſs to theſe 
Sums, till che Canditians were purifjed, and the Cauſe performed by ob- 
taining Confirmations, and therefore Aﬀoylzied the Feuars, ay and while 
Confirmations were obtained. Tr 


After which the Kings Advocat defired for the Kings Intereſt a further 
Hearing, atid alledged that this Interlocutor would be very prejudicial, 
not only to the Kings Intereſt,byt tothe Intereſt of all fingulax Succeſſors, 
As to that part thereof which copcerns the Alledgeance fogn ſed upan the- 
not performance of the murual caufe of the Obligations z for «hog means 
if upon that pretence, that the mutual Cauſe is not perfgrmed, Boxids 
bearing borrowed Money, and clogged with no condition, ſhould be in- 
effeual, it would mar all Commerce, for no man could ſafely take Af- 
Hgnarion to any Bond againſt which it could ever be pretended, that the 
cauſe of granting the Bond was not performed, which the Aſſigney or 
Donatar could not pofſibly perform. But for clearing of the point, it 
was alledged, that ſometimes Obligations for Sums are contained in Con- 
trafs, which expreſs the cauſe of theſe Obligations 3 and even in that caſe 
Aſhigneys getting Right to Sums for onerous Cauſes, if they infiſt for pay- 
ment ; and if it be objeQted that the murual Caufe is not performed, the 
ordinary Reply always fuſtained is, that the Obligation not being condi- 
tional ought not to be ſtopped, but the Aſſ ought to uſe Diligence 
againſt the Cedent for ay <ancftre of the my al Cauſe, which the Aſlg- 
ney is neither obliged, not able to pn as 1n the caſe of Contradts 
Alienation, where Sums are payable for the price of Lands, the Seller is 
obliged to Infeft, to-purge Incumbrances, apd to Warrand, in which ca 
If the Seller himſelf were inſiſting for payment of the price, it were a ju 
perſonal objeQion againſt him,that he could notcrave the price, till he per- 
formed ſo far of his Obligments as could be preſently performable,and Fin 
he obtained Infeftment and purged Incumbrancegbut theWarrandicewguld 
make no delay, unlefs a Diſtreſs were found ; but if the Seljers Aﬀfgney 
were inliſting for paymetit of the price, he could not be delayed upon the 
Sellers not wer; do the y ba would be remitted to fo Sign | 
againſt the- » or if he had nat done diligence, his 


| gence , would 
Þc imputed to himſelf; nar could it be pretended that t 


Performance was caxſe data, non ſecuta, becauſe the Law never imerprets 
K f canſam 


Sellers not - - 
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cauſam non ſecutam, but where the Cauſe becomes impreltable, and fq th, 
Obligation ineffeRua}, but where it 1s preſtable by the Cedent, albeit it hy 
not preſently performed, it never ſtops the Aſligneys execution andie 
this were otherways, it would be a flop to all Commerce, and the raifis 
of Sums of Money upon ſuch pretences 3 and it cannot be denyed but xg 
Obligment conceived conditionally upon performance of the Caufe,is more 
then when the mutual Cauſe is expreſt,but not when by way of condition, 
and the difference can be no other then this, that when. the Obligment 
conditional, it can have no effe@ even as to an Afltgney,till the condition 
be purified by Performance 3 but when there is only the Caufe expreq, 
the effect is, that if the Cauſe be preſtable by the Party obliged, it is (uf. 
ticient as to the Afſigney, though it be not aAually pertormed, Thy 
next caſe of Obligations is, when the Obligation bears Borrowed Mong, 
and is in a Bond apart, but by the Date and Witneſles it appears to hay; 
been granted for a Diſpoſition of Lands, or any other onerous Canfe ng 
yet performed, or whereby another Writ apart it is declared what th; 
cauſe of the Bond is, much leſs when the mutual Obligments are in one 
Contra, and cannot be thought to have been ſo ordered by accident, 
but that the true intent — Parties was, that the Bond ſhould not he 
Kopped, either upon pretence of not preſtabilgy of the mutual Cauſe, 
not preſtation thereof, but that the Granter of the Bond by that form be. 
took himſelf to the Faith and Truſt of the Obligment he had :for perfor. 
mance, & #on incumbebas rei ſed perſone, which is the caſe here, tor the 
Bonds in queſtion are fimple Bonds bearing Borrowed cMoney, and there 
is a Back-bond of the ſame Date, bearing, [he Bonds were granted for Cox. 
firmations of the Feus and Obligments to confirm thew, but no ways beari 
that the Bonds ſhall not be payable till the Confirmations be obtainel 
39. There is a third form when Bonds granted for a Diſpoſition, or any 
ſuch onerous Cauſe, are made Blank in the Creditors name 3 for thereby 
all pretence of top is taken off as to perſons whoſe names are filled uy, 
againſt whom Compenſation hath been found not competent by the Lords 
as being for that very purpoſe conceived Blank, and yet Compenſation is 
equivalent to a Diſcharge, and takes away the Debt ip/o jure, and is un- 
ueftionably ſufficient againſt an Aſſigney upon the Cedents Debt, and 
Ca of the Bonds in queſtion are blank in the Creditors names. - And as 
this is the Caſe of A and all fingular Succeſſors by Appry ſing, Ar 
reſtment, &c. ſo the Fisk is in the ſame Caſe, for tartum poſſunwms delin- 
do quantum cedendo, it cannot be imagined how the Fisk ſhould be 
incapacitate to perform the cauſe of any Obligation,or to force the Rebel to 
perform,but the Debitor ſhould inſiſt againſt him,his Heirs,and Eſtate 3 and 
| therefore the Defenders ought to be decerned to make payment 5 and the 
Truth is, they make no oppoſition, and «Arthur Forbes hath no Intereſt 
to oppoſe g ard the moſt that could be pretended is, that the Donatan 
Right ſhould be declared, ſuperceding Extract or Execution, till the 
Feuars might -inGſt for obtaining Confirmations. It was Anſwered for 
Arthur Forbes, That he oppones the Lords Interlocutor done upon molt 
juſt grounds, for all mutual or co-reſpe@ive Obligations ſ6b# arntuo inſunt 
& f mutuo pounut C tollunt 5 and there 1s no more clear ground in Law 
or Equity, then. deficiente- cauſa deficit effeFus , fo that where-ever there y 
a Synalagma, the deficiency of the one part ſtops the effe& of the other, 
either imply or for a time, unleſs the contrary be expreſly agreed 3 and 
there is no difference,whether the co-reſpetive Obligations be in the ſame 
Writ, or'in different Writs relating one to another, albeit it be __ ſuf 
Clent 
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kcient Probation, but a Preſumption; that bonds of borrowed Money 
are for a Diſpoſition or the like cauſe, becauſe they are of the ſame Date, 
and before the ſame Witnelles, which is not, alike 3 as if by a mutual 
Writ the Cauſe were expreſt, and obliged to be performed, as in this 
Caſe 3 neither doth it import any material difference that the Creditors 
name is blank in ſome of the Bonds, eſpecially ſeing they were never de- 
livered to any other, orany other name filled up. 


The Lords found that there was no material difference, whether their 
Sentence were to declare conditionally not to be Extrafted, till the con- 
dition were purified, ard the cauſe performed, or at leaſt ſhown to be 
performable, or that the Defenders were Afſoilzied from this inſtance, till 
the condition were purified, and the cauſe performed 3 upon performance 
whereof the Purſuer might inſiſt in this ſame Proceſs for Sentence; eſpe- 
cially ſeing it did not appear to the Lords, whether the Cauſe was preſtable 
or not, which behoved to be debated amongſt other Parties, 247. the Feu- 
ars and Maſter of Salton, and therefore the Lords adhered to their former 
Interloquutor in theſe laſt terms, 


Ogilvie contra Kinloch, January 29. 1673, 


dvid Kinloch having by a Minut betwixt him and Andrew Wadder, 
D Diſponed certain Lands to Wadder, to be holden of Kirloch Few 5 
Wadgder Affigns the Ainut to Maſter James Ogilvie, who purſues for Exten- 
fion ard Implement of the Mirut to him as A « The Defender al- 
ledged,that by the Minut he having Diſponed to Waader, ſo as to remain his 
own Vaſlal, whom he had choſenz Wadder could not without his conſent 
force him to accept of another Vaſlal 3 much leſs of 0gilvie,who was not in 
the Terms of Friendſhip with him, It was anſwered, That the Purſuer 
oppones the Minut, whereby the Lands are diſponed to Wadder, and albeit 
neither the Heirs nor Aſſigneys are expreſt, yet ina ſubſequent Clauſe ic 
is expreſt, That the Lands are to be holden of the Diſponer by Wadder, bis 
Heirs and Aſſigneys; and it is comnonly known, that albeit Superiours be 
not obliged to receive the ſingular Succeffors of their Vaſſals, by Reſigna- 
tion or Confirmation, even though the Vaſſals Right be expreſly granted to 
Heirs and Aſſigneys; yet the inſerting of Heirs and Aſſigneys, operats this, 
that before Infefrment be taken by the firſt Acquirer, he may effeQually 
Aflign his Diſpoſition or Precept to any other whom the Diſponer muſt 


recetve. | 


The Lords found the Defenders obliged to receive the Aſigney, in res 
ſpet the Minut did mention Aſ/rgneys, - 


| ., Sleith contra Swintoun, January 31. 1673. 
Ohn Sleich having purſued William Swintoun before the Baillies of Had. 
dingtoun, for payment of too Merks, dueby Bond ; the Cauſe is Ad. 
vocat tothe Lords, The Defender now alledges Abſolvitor, becauſe the 
Purſuer invaded and wounded him, to the effulion of his Blood, whereby 
he 1s freed of the Purſuit, by the 919 A#, Parl. 14, K. Ja. 6, It was an« 
fwered, 1%. That that A& of Parliament requires the invaſion to be cog? 
noſced by the Criminal-Judge., 29, It was found by the Baillies, that the 


Defender bad wounded the Purſuer, for which he was Fyned in a Blood- 
that be was wounded to theeffu- 
is no Crime, nor fall not withia 


wite, 3% The Defender cannot al 


fion ofhis Blood ; and any other 
the AR of Parliament, 
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The Lords found, that Invaſion by any Stroak,though without Blood, fel 
within the AQ of Parliament, and that it was to be underltood of the 
firſt agreſſor, and that the other Party being invaded, although he did gg. 
fend himſelf, and in his defence Wounded and Bled the other, yet that did 
not take off the firſt invaſion, and therefore ordained Witnelles to be Exz. 
mined hinc inde, toknow who was the firſt invader, and found the Defence 
competent without a Cognition of the Crime before any other Judge. 


Riddoch contra Stuart, Februgry 3. 1673. 

Va Riddeth as appearand Heir to his Good-fir,purſues an Extibitica a 

deliberandum, againſt Robert Stuart, who having proponed a Defence, 
that the Good-fir was denuded by a Diſpoſition 1n favours of the Defen. 
ders Author, and that he was obliged to produce no further then that Dif. 
poſition. That Defence was repelled, in reſpect of this Reply, That the 
Defenders Author being the Good-ſirs ſecond Son, all Rights made tg 
him without exception, ought to be exhibit, albeit real kights made tg 
Strangers were not to be exhibit ad deliberandum, under that pretence, tg 
open all mens Charter.Cheſts, The Defender now further alledged, that 
the Purſuer could not. now Deliberat, becauſe he had -1mmixt himſelf by 
Diſponing the Heretage. | 

The Lords refuſed to ſuſtain this allegiance againſt the Exhibition, unlek 
it were inſtantly verified, and would not ſuffer a courle of Probation to run 
to ſtop an Exhibition only ad deliberandurr. 


Mcleod contra Dingwall, eodem die. 


HEX Mcleod having obtained Decreet againſt Rorie Divgwal, for the 
profits of a Ferry-Boat and: Fiſhing, in Anno 1557. The Decreet 
now craved to be reduced on this reaſon,as being null tor want of Probaty 
on, in o far as the quantities were not proven, It was anſwered, that the 
Daties being ſpecially Libelled, and Defences proponed ; without deny- 
ing the quantities, the Purſuer was. thereby liberat of Probation 3 and yet 
he is willing in fortification of his Decreet to inſtruct the ſame. It was 
Replyed, That the Decreet being null, all Detences 2 ca»/a mtght now be 
propounded. - The Decreet at beſt being but to be ſuſtained as a Libel, and 
it was offered to be proven, that the Defender. was then ſeven years in pol 
ſeſton, by vertue of an Infeftment, and ſo would exclude the Purſuer is 
Judicio pojjeſorio, which cannot be repelled as competent and omitted, ſcing 
the Decreet isnull. It was Duplyed, That this Defence being Doloſe omit. 
ted, cannot now be received after ſixteen years time, that the means of pro- 
bation of interruption hath failed. | ; 

The Lords found that the Decreet might be aſtrufted, as to the quanti- 
ties, withoutadmitting this Defence upon the Poſleſſory Judgement, after 
ſo longtime, ſcing the Defence related more to the point of Polleflion, then 
tothe point of Right, 


Lard Haltoxe contra the Earl of Weems, February 6. 1673. 


TE Lord Haltowr having a Gift of the Recognition of the Eſtate of 
-£ Craig , purſues 'Declarator of Recognition on this ground, that the 
whole Ward Lands were Diſpoted by Craig to Pittarro, after the Kings re: 
ten Ava 1660. Compearance is made for the Earl of Weems, who pro- 
duced an Infeftment of Anoualrent granted by , Craig out of his whole E- 
ſtate united in one Barronyz Which Annualrent was confirmed way 
er. | ng 
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King long before the Giit of Recognition granted to the Purſuer, It was 
anſwered for the Purſuer, that the Defence is not relevant, for it is the 
unqueſtionable Principle of Feudal Law, and our cuſtome, that in proper 
Fees, or Ward holdings, if the Vaſſal alienat the major part of the Fee, without 
conſent of the Superior, the Fee falls in Recognition, and retmrns 10 the Superi- 
or : And albeitthe Superiors conſent may be either antecedent , concomi- 
tant, or conſequent tothe Right made by the Ward F1ſſul, and fo may ex- 
clude Recognition, in ſo far as it is incurred by that Right conſented to - 
Yet the conſent to that Right can never import that the Supertor hath CON- 
ſented to prior Alienations made by the VaſſNal, without his conſent, as if 
the Superior had received Reſignation from the new Vaſt} in favours of 
another, that Confirmation might import a ſubſequent conſent of the Sy- 
perior to that new: Vaſſals Right , but could never imporr a conſent to 
paſs from any prior Recognition , or Feudal Delinquence, by which the 
property was returned to the Superior by a ſeveral and anterior deed be- 
tore the Right confirmed, or conſented to; for theſe conſents of the Supe- 
riour being gratuitous, are not to be extended beyond what is exprefly 
granted, eſpecially in Confirmations granted by the King, which paſs in 
Exchequer of courſe, and are denyed to none, which ought not to be ex. 
tended to take away Recognitions fallen before by other Alienations the 
theſe confirmed, which the King or his Officers did not know ; and if that 
{nould once be ſuſtained,” the Exchequer would either infert a Clauſe, Ex- 
cepting former Recognitions, or would not Confirm till they ſearched the Res 
2ilters for former Kecozmitions, and therefore that Defence is not relevant, 
that this Annualrent was Confirmed before the Donatars Gift, unleſs it had 
been Confirmed before Crargs total} Alienation , whereupon the Recogni- 
tion is craved tobe declared, It was Replyed for the Defender , that his 
Defence,as propounded,is moſt relevant, becauſe whatever might be alledg- 
ed in the caſe ofan indire& conſent of the Superior, . by accepting of Re- 
ſrenation, or Homolegationz Yet where the Superior direGtly repeats and 
Confirms the Annualrent now _ that Confirmation doth neceſla- 
rily import that the Superior acknowledges and allows , that the Annual- 
renter hath right to his Annualrent, which the Superior makes firm by his 
Confirmationand ſo communicats all ſtrength to it that it can, ot at leaſt his 
conlent if it communicat not, his Right mult infer noz repuguantiam, that 
he will not quarrel the Right Confirmed, upon an account of any Feudal 
Delinquence,by which he might claim the Right of Property 3 and though 
the Confirmation would not communicate or exclude Rights of Property 
competent to the Superior, yet jt cannot but exclude feudal Delinquences 
competent to the Superior, as Superior ; otherways the Superiors Confire 
mation ſhould neither ſecure from former Recognitions, Diſclamations, Purs 
priſions, Nul/tties, and the like, contrary to the common and received o« 
pinion of the Lawyers,and people of this Kingdom, as appears by Craig, 1.3. 
d.z. And there is an expreſs Decifion obſerved both by my Lord Hadding- 
toun, then the Kings Advocat, and Sir Thomas Hope, Anno 1611, in the 
caſe of Adams Rae, who being Donatar tothe Becognition of the Barony of 
Auchterlonie, or Keliie, inſiſted for Declarator upon three Seaſins granted 
by Anchterlonie, with conſent of his Sonto his Oye : Thelaſt of which was 
Anno 1605. And upon aSeafin granted in favours of the Earl of Crawford, 
1610. Wherein compearance was made for eight or'nine Annyalrenters, who 

roponed their Defences- in the fame terms this Defender Propones, tus. 

hat theſe Annualrents were Confirmed before the Donatars Gift,without 
neceſlity to alledge Confirmed before the deeds of Recognition ; and in the 


Sa, 7 Recognition 
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Recognition of the Eſtate of Gray at theinflance of Sir George Kinnair 
decided fince the Kings return: Confirmations being produced long after 
the deeds of Recognition were allowed, and not infiſted againſt. And if 
this were not ſuſtained, the ſecurities of all the Liedges may be in hazarg 
by Gifts of Recognition, ſeing during the Uſurpation ſuch Infeftments wer, 
thought to be valid, and Recognitions were diſcharged. The Purſuer Dy. 
plyed, That there 1s no ſuch received opinion or praftice, that a Confe. 
mation excludesall anterior Recognitions, and Feudal Delinquencies ; but 
on the contrary, the common. reſolution of all Lawyers hath ever been, 
that to ſecure againſt that a 22820 damus was necellary 3 and it was never 
the opinion of any, that a fimple Confirmation is equivalent to a noo de. 
mus; and if this were once ſuſtained, it wereeaſie to evacuat all the Ki 
Cafualities, by Reſsgnations or Confirmations, which paſs of courſe, and ar 
never refuſed to any, but when a zovo damns is included, the compoſition 
to the King is increaſed, and it is done of knowledge to exclude all thek 
hazards : Anditis without queſtion, that Confirmation and Keſignation ar 
en—_ termsin Law, ſo that the Confirmation imports only a receiyi 
of the Vaſlal in fuch Right as his Author had. And as to the Pradtiqug 
alledged upon,Sir George Kinnairds Decreet was produced, in which there 
is nothing of this point either proponed or ſuſtained 3 and albeit St 
George did not quarrel ſeveral Infeftments Confirmed, yet it is clear that 
theſe Infeftments were Confirmed even after his Gift, which the Defender 
will not pretend to be relevant. And as to Raes Practique, 19% One Deci- 
fion either contrary to the nature of the Right, or to the convenience of 
the people, doth never determine the Lords,ualeſs a Confuetude were in. 
cedure by feveral Deciſions : And it is clear, that this Deciſion isagainſt 
the current of Law, which the Lords would not allow, iz. that an Alie 
nation by a Grand-father to his Oye ſhould mmfer Recognition , becauſe he 
Not immediate ſucceſurus, but taking the materials of that Deciſion as they 
could be juſtly ſuſtained, they make nothing againſt this caſe for excluding 
the Recognition, as falling upon the Diſpoſitions to' the Oye , there re- 
mained no more but the Diſpoſition made to Crawford, which was An 
1610, And all the Annualrents Confirmed that mention a Date, were not 
only before the Donatars Gift, which was Ano 161. but were before the 
Deed of Recognition by the Diſpoſition to Crawford, which was Am 
' 1610. So that the Lords and Parties were not anxious as to the terms of 
the defence, the Confirmations being,both before the Deed and Gift of Re- 
cognition, | 
The Lords found that a Confirmation, albeit it excluded Recognition, 
by the Right Confirmed, or by any ſeveral poſterior Deed, yet that it did 
not exclude a total Recognition incurred before the Infeftments and Conkir- 
mation. | 
Brown of Colſtoun contra Nicolas, February 6. 1673 
He Lands of Therntown, Loch, and others, being Appryſed , firſt by 
Toung, and thereafter by Nicolas,and ſeveral other Appryſers, with: 
in year and day, from the Laird of Dwnglaſs, who did alſo grant an In ' 
feftment of Anqualrent to Brown of Colftonn, and he was Infeft after the 
firſt Appryſing, and before all the reſt, and his Annualrent cled with Pol: 
ſeſſion within the year. The Lord Goſford having bought the Lands from 
Durglaſs, raiſeth a double Poynding againſt the Appryſers and Annual- 
renter, all being redeemable, that they might diſpute their Right and Pre- 
ference tothe Price of the Lands, There was no Debate amongſt the af 
PFyiers, 
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«who had Appryſed within year and day of Tow»gs Appryſing, which 
addr firlt Qual Roneniing But it was TL tor Colſtouw the 
Annualrenter, that he ought to be preferred to all the Appryſers, except 
Young, becauſe his Annualrent was conſtitute by Infeftment, and clad with 
Poſteſſion before the date of their Appryſings. It was anſwered. for the 
Appryſers, That by the Act of Parliament 1661, arent Debitor and Cre. 
ditor, it is expreſly Statute, That all Appryfings ſince January 1652 that 
are led within year and day of the firſt effetual Compryſing, ſhall come 
in therewith pri paſſ,as if one Appryfing had been led for all 3: by which 
Statute theſe poſterior Appryſcrs being within a year,are fiTione juris drawn 
back to the date of the firſt Appryling, as if they had been comprehended 
in it, or led the ſame days with it, in which all of them would have 
been anterior and preferable to this Annualrent, It was anſwered for the 
Annualrenter, That the —_— the Statute can only be in the caſe 
where there is no competition, but of Appryſings amongſt themſelves, 
which will come in part paſſu niſs ſit medinm impedimentam ; but here there 
is a mid Impediment, vs. this Infeftment of Annualrent z and it cannot 
be ſuppoſed that the firſt Appryfing ſhould diſable the Debitor to ſecure 
bis Creditors, or diſpoſe of any part of the Lands appryſed for year and 
day, which would be the neceſlary conſequence, if all Appryſings withs 
in the year were drawn back to the firſt, and would be of great inconve- 
nience, It was Replyed for the Appryſers, That this Statute being ſoclear 
and expreſs, that all Appryſers within the year, ſhall be as if the firſt Ap» 
pryſing were led for all, there is no warrand for any limitation, but on 
the contrary the ſpecial intent expreſtin the At, being, that Creditors be 
not fruſtrate, but may have a time toappryle for their Security, it would 
be altogether evacuate, if the Debitor tnight diſpoſe of the Lands appryſed, 
or burden the fame; for then upon pretence of that mid.impediment, all 
th= poſterior Appryſings would be hindered to come in with the firſt, or 
which were more inconſiſtent, the poſterior Appryſings would come in 
with the firſt, and take off the far greateſt part of the effeQ of it, and yet 
an interveening Annualrenter being preferred to the poſterior Appryſers; 
might carry all from them which they carried from the firſt Appryſing, 
and ſothe Annualrent, though long poſterior to the firſt Appryſing,would 
even be preferred in a great part to the firſt Appryfing it ſelf; as if the 
price of the Lands appryzed were 4000 merks, and the firſt Appryſing 
were for 4000 merks, and two poſterior Appryfings, each for 6000 merks, 
theſe three coming in pari paſſv, making in all 16000 merks, the firſt Ap- 
pryſing being but for four, would have only a fourth of the price, 
which 1s one thouſand merks, and the other two erior Appry 
would carry three thouſand merks 3 now ſuppoſe there were an I 
ment of Annualrent for ſecurity of three thouſand merks after the firſt 
Appryſing, and before the two poſterior Appryfings, if it were j 
to thetn, 1t would carry the whole three t merks from them, ſo 
they ſhould have nothing, but the Annualrenter ſhould be preferred ta 
the firſt Appryſer long anterior to it as to three. quarters of the Sum, 
which were moſt abſurd 5 but it is clear by the Statute, that the firſt A 
prying, and the Charge, or Infeftment thereon, is communicate to th 
poſterior Appryſers; ſo that the firſt Appryſer cannot cancel or renounce 
the ſame 3 ——_ it were ſatisfied, it will ſtand good for an Infeft» 
went or Charge tothe poſteriar A within the year, who need no 
t 


other Infefttment or Charge to exclude any other Right 5 neither is there 
any inconfiſtence that the ebitor ſhould fc ſtopped X granting yolun- 
X 4 tat 
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tar Deeds for a year,nor any thing of ſuch inconvenience 3 as if he mj 
fruſtrate the Statute, and clude all poſterior Appryſers. It was Duplyeq 
for the Annualrenter, That this Statute being new and doubtful, neyy 
Cleared by any determination as to that point, he having, ſecured hinſuf 
by an Inteftment of Annualrent, ought not to be totally excluded, by 
as he had a Bond containing a Precept of Seaſin before the firſt Appryling, 
and ſhortly thereafter having taken Seafin clade with Poſleſton, as he 
might have appryſcd at that time, ſo at leaſt his Infeftment muſt ſtand y;. 
lide as if it were an Appryling to bring him in pari paſſu with the Appyy. 
ſings, which hath no inconvenience, but is much cheaper then the Appry. 
fing, eſpecially ſeing the Statute hath an exception not only of the Appry, 
ſings led upon Annualrents, but of the Annualrents themfelves. 


. The Lords found that this interveening Annualrent could not hinder the 
poſterior Appryſings to. come in with the firſt, but that the Annualrey 
ſhould bring m the Sum whereupon. it was granted, as it an Appryſing 
had been kd thereupon; the Statute being vew and dubious, 


Dame Elizabeth Burnet contra Frazer, February 7. 1673. 


QOrnet of Leys having granted a Tack of certain Lands to Jemes Buy. 
»et his Son, . bearing a Reverſion wpen payment of 10000 Merks ; Tilie 
whillie obtains Aſſignation to the Tack, and thereby poſlefles, and his Lz 
dy having renounced her Life-rent-Lands at bisdefire,he-gave her a Trank 
ktjor to the Tack, during her life 3 and now ſhe and Kinnever her ſecond 
Husband. purſues far Maills and Dutiesz Compearance is made for Sir 4 
texander Frazer, who craves preferetice, becauſe the Lands contained in 
the Tack being Wodſet to Burnet of Leys by the Earl of Mariſchal;Sir Alex 
abdey bath acquired the Right of Reverſion from the Earl of Mariſchal, 
and the property of Land, and for clearing the incumbrance of this Tack, 
he made payment to Tiliwhillie as Aﬀfigney of the whole Sum of 1000p 
Merks, Lox took a Tranſlation from him; fo that this being in cffeR « 
Redemption, he was not obliged to know the Tranſlation made by the 
Husband to the Wife,being a latent deed betwixt them for it he bad uſed 
an Order, and payed the Wodſettey, his payment being bona fide, he could 

never be diſtreft by any - latent Right which he neither did, nor could 
know. 29. Although he had taken Tranſlation without avyRight of Re 
verſion, yet being for- an onerous Cauſe, he ought to be preferred to an 

anterior 7 ranflations by the Hugband 'to his Wife , which is latent and 

fandulent , netther intimat nor cled with Pofleflion, nor ſo much s 

Repiſtrat: - And albeit the Narrative thereof bear it io be 3» Remn- 

mation ; © yet ſuch Writs betwixt Husband and Wife prove' not , un- 

ke& they be otherwayes jaftructed, 3%. It cannot be denyed that Ti 
hrhilfie ' wines: made double Tranflations , was in pefjumo dolo 5 and if 

feed. beis-ir is offered to be provefi, that the Lady was particeps frar- . 

dis,, becanfe 'ſhe knew that her Hnband was receiving a great Sum 

Gr- a Tranflation, whereas the had a privat Tranflation 3 and thenot ot 
Iy concealed her Right, buther ſelfrecerveda part of the Sums, and wrot a 

Letter to caafe:her. Husbatd ger payment of fore bygones of the Tack be- 

Stetde Tranflation. . It was dered to the firſt, That albeit Sir Alex- 

wiley had riphe to the Reverfion from the Barl of Mariſchal, yet thereby he 

would net redeem this Tack,but only Barnet of Zeys to whom:the Reverſcon 

Was prarmed; . And 10 the ſecond, the Ladies Right by Tranflation' being 

vald and waming/to folemniry in Lay, 't cannot be evacuat by = po- 

, crior 
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fictior Deed of the Husband $5 for albeit Seafier muſt be Regiftrat; no 
Law requires T aoks to be Regiſtrat :- And 2s ro Poſſeſſion , the Husbands 
Poſleifion ini all caſes. is counted -the. Wifes Paſfeffion ; and if this Tranſ- 
lation had- been in the Ladies 'Comra@t of Marriage,” it would bave been 
beyond all queſtion 3 and it/isin a like; caſe, being fot.a Remwreration of 


. the Lands contained in the Contract of digrriagez-peither Tan it be; pre- 


tended thax tatency alone will infer Fraud; for {o K 26d. Reava- 
nevtiam, before the haze 'AR of Parliauent,” were harere berwizr the $u- 
. perior and the Vaſſal ji and: could! beckiwwn by no-Record 3 and albeit 


latency amonp(t conjunt perſors may infer Gaue,; that catt only bein gra- 


tuitous deeds , without @aBFs oheraus3; But where the cauſe is operous, 


«K all preſumption.ardſwſpician of fraud, ain this caſes nnd as to 
het Lodies acceſſion to her Husbands fraud, her fence or Ervice to her 
Husband in receiving his Money, cannot import it, it being ex reverentia 
maritali ; for the Hugband erfw-griotne Other WWne zomaining but this Tack; 


It he Gould have. = dikowe zghtiu would tio her Hut 
"SY payment, and wpel d hi Pk the Warrand - => my ber po 
neceſſity to quite ber . ve his mpnſbonent, ans, doe I | Fl of 


them dg ; and ithad been much mare. t for Sic 
inquired forthe [ode Rr ok Tag a had ao morebax thi 
Tack. It was Replyed, if ak for an onerous wow cont © be oblig- 
ed ro obtain the Wiſes cqnſentyit wilhake them/fo necelfary inal} their 
Husbands aGions, that they,can do'n Reval them 3 for who can 
know when a man ſells Land, whether be bath given \a Tack of the Gag 
Land to his Wife. And alb=it cuſtom hath ao Fo the Husbands Palſef- 
Jon | to be the Wikes Palciſion, as. to Infeltments, jet never as to 
The Londs found that if. Sir Alzneniter bai the t of and 
might redeem the Tack, that he having payed ce nag of Leonfonant 
laton, X'wasa m_ Redemption, and theveby he was ſeoure, as pay- 
ing dove fide, not being obliged w know-the Ladkes Trandatin 3 bur if 
he could nor redeem, yan pr oer latency of the Tack was  nocſuf 
ficient to annul it as Gontelent berwat periom, unleſs it were 
without a caufe onerous, and that the cauſe onerous dehoved to be proven 
otherwayes then by the Narrative of the Writ 3 and as to the Ladies acceſ- 
fion to her vm frand, the was ordained tobe examined thereupon, 


ex offecis. 


Dick contra. Mardoch, eadene dhe. | 
N a Contra& of Mattiage betwixt Sir Ardrew Dick and Beſſie Moriſon 
I his Spouſe, the faid Bejſis nomine tiotis her {lf to certain 
enements in Edinburgh in favours of Sir An and her in Conjune-fee, 


' andthe Hejrsof the Mating which failzicing, ro his Heitsz But weſig 


ration was never made : r Antlrew Infeft : Sit Andrew hath now To- 

kites i» Heir to his Mother in the Tenements, and hath 

dr, wh hisR —_y the Contra@& of: 'Martiage to fares Mur- 
wh! now y3rEwopns id Wiffaw Dick, as Mir to I __ 

hialelf cotforry to the Conttaft, who lodged that the ob] 

per pedew n being a rhewusl Comratt of - his Mother Ss 

were alive, oft he as Heir 2re not obliged to. until! the t 

af cauſe of theComratt on the Husbarids part be performed, viz. the 


Ploying of the Sums therein por Es Heirs of the Matriage, or” 


%. 


. 
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15 neither done, nor. is preſtable by the inſolvency. of Sir Ararew and hy 
Father {Sir '/i/iam the ContraQters, It was anſwered for the Purſyg 
that the being' an Aſligney, and” ſingular Succefior for an' onerous can, 
was not:-obliged to-fulfill his Cedents obligments; nor; 1n a capacity ſp 
-doy . but the Defender ought ta-purſue the Contrafters therefore. 29, g 
Andrew was. not obliged to imploy the Sums, but Sir>Wiliaxe: his Father, 
- whomke repreſefits nor. ; It -was: Replyed, That whoever was oblige, 
-the Cpntra@-proceeding upon /;mutual Cauſcs,/the:;one ought 'not to be 
-performed, if the other fail ,-ceſpecially.; where. it is ' neither performed 
-nor doth appear to; be: preſtable-by diligence againſt, the Contraters, 


of theſe Tenementy 'unleſs the imployment of the'Money for the Heirs g 
the Marrizge were preſtable. | "£13 2D15 12! FH 131 1 77% 25! 


i'1 Mir of Zrwalland contra Lawſon, February 11. 1673, 


| | of” Kairnmoor-and others. This = 
Tands Grand-father did im the year 1630. Infeft himſelf as Heir to thatPrs 
deceflor, and raiſed ReduQion againft the Earl of 1ortous upon the pris 
rity af his Right : Now this Rowalapdinlifſts in the ReduRtion , again| 
whom the' Defenders alledged preſcription - And the Purſuer having Re. 
-plyed upon interruption by his Summonds of Reduction Anys 1630, + 
'gainſt the Earl of Mortoww. It was alledged againſt the'Executions of the 
Summonds, that they were in Sheduls-apart from the Summonds z and tha 
they did not expreſs'the Purſuer,* but only bore that the Meſſenger paſt « 
command of the within-written Letters, raiſed at the inſtance ot the Pur. 
fuer - within-defigned”; ſo thatthe Earl of Mortoun being then a man of 
_ -great Eſtate and Intereſt, being Theſaurerz and the year 1630, being the 
laſt of the 13, years granted by A of Parliament for interruption of old 
-Rights, There is no doubt but many interruptions hath been-uſed againſt 
-him, ſo that the Executions of any: Summonds / of ReduRion againſt the 
Earl of Mortovw in An#o 1630 might be made uſe of , and unwarrant- 
ably applyed to'this Summonds, 'which were neither juſt nor favourable, 
-the Lands having paſſed for competent prices through many hands, and the 
Purſuer having never infiſted  fince the year. 1630. till' of late, | It ws 
anſwered for the Purſuer, that he oppones the Executions in the common 
and ordinary Style, and the poſſibility of applying of theſe Executions is 
of no moment; but that thefe were the Executions of this Summonds is 
_ evident - Firſt, Becauſe the Purſuers Grand-fir being then a man of 
age, and long before [nfeft in his Eſtate, did ſerve himſelf Heir, and It- 
feft himſelfin theſe Lands in Awno 1630. The Jaſt year allowed for- intet- 
ruptions, and did raiſe this Summonds of ReduRion, Bearing himſelf to be 
Purſuer, and the Earl of Mortoun. Defender in this very cauſe ; and imme- 
diatly after the Date of. the Summonds, there are three Executions againſt 
the Earl, one at Dalkexh,one at the Crols of Edinburgh, another at the 
Peer and: Shore of Lenth, he being then out of the Countrey ; and in Anw 
1632. .thePurſuers Grand-father did Aflign the Summonds of Interrup- 
tion and Exepuriots 1 the Parſucn ber : And o_ he did not __ 
Anpors gong, | ing be inſiſted within 40 years: and there is nothing 
more: odious the PPaetiption, Or, more Gornmable then Teen Pay 
. , 0. , "* t | 
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-only by Horning 'and Denunciation, wherein the Debitor hath no 
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theteof, which is frequently ſiſteined, though the Procels be null; and 

can have'noother eff<& bur lntetruption.* - | 
The'Lords ſiiſtained the Exeturions to Infer Interruption, the Purſuer 


deponing that he received the Executions from his Father, or found them 


among his Writs, with the Simmonds, and that he knows then not to 
belong to any other Summonds. ul 
Smith cotta Waich, ' eodemt die, | 

N a Purfute at the inftance of Robert Savith againſt Mr. Jobs Waxch re- 

ferred to an Auditor : This Query was Reported, whether Annualrent 
was due after Denunciation, albeit the Horning was not Regiltrat, and 
ſo was alledged to be null by. the AR of Parliament, | 

The Lords found, that albeit the want of Regiſtration did annul the 

Horning as to Eſcheat by the old AR of Parliament, yet that 1t was not 
null as tq inferring Annualrent by the AQ. of Parliament 162 I; bearing 
exprefly Arinualrent to be due from the date of the Denunciation, with- 
out any mention of Regiſtration, and Annualrent being very favourable 
after all Diligence, which is due in moſt Nations by Delay or Liti-con» 
teſtation,and with us is not due, but by PaQion,even not by To 

on 
to obje& againſt the Creditors favour, in not regiſtrating him at the Horn, 
to make his Eſcheat fall. | 


Earl of Ki#cardix tontta the Maſter of the Ship called the St. Andrew, 
FI *0 {ewe die. { 


He $t. Andrew being brought up as Prize by a Frigat of the Kings 
the was gifted by the King to the Eag] of Kincardize, and being 


' tryed by the Admiral, was abſolved 5 Kiztardine raiſed. ReduQtion of the 


Abſfolvitor, which being this day diſpute, ad the whole , Documents ta- 
ken aboard the Ship, and the whole Teſtimonies of the- Company being 
conſidered by the Lords,and the Parties heard thereupon, the Sum where- 
of amounted to this, That the Ship belonging to Labick , had a Paſs to 


Liibon in anno 1670, that ffom thence ſhe made a Voyage to America,and 


returned to Lizbor, and ſhe Tooſed from Lisbex the 12. day of April new 
Stile 1672, and both by Letters aboard, and the Oaths of the Lge ny, 
It did appear, That the rumor of the War did come to Lisbon before they oa: 
which was broke up by Captain Holars Engagement of the Smirna Fleet 
in the beginning of March, afid the Dedaration ſhowing the Cauſes ſome 
few days after; The Letters alſo bore, That the Rollanders behoved to ma- 
nage their Trade,and to go dbout by the North Paſſage; and that this Ship went 
that Paſſage to ſhun Privateers,appears by the Teſtimonies 3 The Ship was 
loaded with Salt,Sugat,and Tobacco, for which there were 36 ſeveral Bills 
of Loading, Ten of them relating to Goods belonging to Hieronimus Acaſts, 
and his Brethren, whom the Company by their Depoſitions declared to 
be a new Merchant, of Awfterdew, and that he did the King of Portugals 
BuſineG.ar Amfterdaw : And for the reft of the Bills, ſome of them were 
blank 3 and the Skipper d "that he knew- none of the Owners : 


There was alſo produced ſome Certificates from Hamburgh, which Sir Wil- 
ho Sweze His Majefties Reſident _ Fes rocky Capture, = 

Decreet, bearing, ome perſons 30 heve deponed that ſome: part of 1 
Loading did belong tothem:The Scrivaner andthe or four more were ch 
wez,and this Scrivancs had the Charge pet the Cargo before the Skipper way 
Y 2 input 5 
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ioput:3 and it-was proven by three of the Company, that they heard yh 
Scrivaner ſay to the reſt of the Dutch aboard, being alone with him in the 
Ship after ſhe was taken, that ghe Ship would be free as belonging 1 
Lubick,but that the Loading would be Prize; yet the Scrivaner by his Ty, 
ſtimony deponed, that he ſaid only that, in relation to ſome Jews Googy 
Upon all which the Lords found, that a great part'of the Loading hg. 
ing poſitively proven to belong to Acofia,who was a Citizen and Merchant 
in Amfterdam,and who did'nat reſide:theregbut only as a publick Minife 
of the King of. Portygals,and that there was nothing to inſtruct that the Pro, 
perty belonged to free Perſons;and that the Skipper(whoſe Oath can be the 
only mean of clearing thereof) deponed that he knew none of them, ng 
where they dwelt, therefore the whole Loading was found Prize; but the 
Ship belonging to Labickers, having looſed before that it did appear,. thu 
the War was known to be aQtually broken up, and-fo was not in the fauk 
to take in Holand: Goods, therefore the Ship was declared Free, without 
determining that general point, whether in other Caſes Enemies Goods wy 
only outius themſelves, and did not'confiſcate a free Bottom or not, 


eMaxwel contra Mexwel, February 13. 1673, 

r George Maxwel of Pollock, having purſued Maxwel of Tirwal as repre. 
\) (nting his Father, upon all the paſſive Titles 3 be proponed a De- 
fence of Payment, and a term being aſligned for proving, he produced 4 
Diſcharge 3 and the Purſuer at that ſame time held him as confeſt upon 
the pane Titles, except as bebaving as Heir by Intromifion with the 
Rents of the Lands of Tizwal;; as to which Litif-conteſtation was made on 
this point, that he intrometted as having right to an Appryſing led againſt 
his Father by his Grand-mother, whereunto he was affigned by her : And 
it being alledged chat by the' At of Parliament 1661, betwixt Debit 
and Creditor, Appryfings returning to the appearand Heir were redeem- 
able within ten years for what they truly payed. The Defender deponel 
that he had got the Affignation from his Grand-mother out of her Afﬀe. 
Gon gretis, whereupon it aroſe to the Lords Conſideration, whether ſuch 
an Appryfing returning to the appearand Heir was void without any Satif- 
faczon, or if i were redeemable from the Heir for ten year after his Right 
for the true Sums therein contained, 

The Lords inclined to find it redeemable for the full Sums for ten years 
after the appearand Heirs Right, but not that it ſhould be void without 
Sarisfaftion, the Affignation beihg without colluſion upon ſo evident acauſe 
as the Aﬀebtion of a Grand-mother,which would never have been done if 
i could not have profited the Grand-child, but accrefied to his Crediton 
for nothing. X | 
\.. "The Nefender upon ſome Objeftions againſt the Diſcharges, offered to 
take-It up, and to remit to the Puriuer to prove the paſiiye Titles, and 

ed 40 campear agen and depore thereupon, which the Lords re- 
fuſed, apd found that any Party purſued 50 repreſent proponing payment, 
did Jiberate the Purſaer proving the paſhve Titles, and after Litil- 
canteſtazian, coyld not pak from the Defence, | | 


The Laid of Craigiuar contra «be Valals of Linderes, February 15. 1673, 

ff Ye Laing of Craigiyar being Heretable Baillie 'of the Regality of 

\ 4 indoves, beyond the Kairn of Monnt, purfacs the Vaſſaſs for the 

Fyaes of the Head-Courts from- which they were abſent, they having _ 
| . ledg 
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ledged that Craigivar having difponed their Lands to them, to be holden 
of the King for all Right that he had, and they being now the Kings Vaſ- 
als, they were thereby exempted from the Regality as cffeQually as if he 
had renunced the Right of Regality asto their Lands,or given them Right 
to be Baillies of Regality as to their own Lands, | 

The Lords repelled the Alledgeance as not relevant, and found the 
Diſpofition of the Land with all Rrght thereto, could not extend to the Re- 
gality, except it had been expreſt. 


” Mowat contra Lockhart, eodemtn die. 

Ares Mowat having charged James Þ ockhart upon a Decreet Arbrital 
| containing many diſtin Articles, he did ſuſpend, and conlign 
200 pound for the value of certain Gilders, which by the Decret Arbitral 
was modified to 40 ſbilfing the Gilder, and he conſigned two and twenty 
ſhilling for the Grlder in the hands of Henry Hope Theſaurer of the Court in 
anno 1658, and Hewry having broken, rhe conſigned Money is loſt, and 
in the diſcufling of the Suſpenſion, the Quettion aroſe, whether the Cog- 
fGgnation hould be upon the peril of the Conligner, or of the Charger. 

Whereanent the Lords found that it was not upon the peril of the Con- 
Fener, if he configned warrantably five cxlps, and found that he being 
charged for the whole Articles of the Decreet Arbitral, and that by the 
Decree diſcuſſing the Suſpenſion leſs was found due, then he was charged 
for, that he was n « to confign, albeit he. had no reaſon of Su- 
ſpenſion agaimt th®Arricle for which Confignation was made, without 
neceflity to him ro have offered what was due as to that Article before 
Conſignation, becauſe having received one Charge for the whole Articles, 
upon fix days, he neither ſhould nor could ſeek, the Charger to offer the 
Sus due by that Article before Confignation 3 ahd found, that albeit 
the Gilder was now modified by the Lords to,30 nlling, and that the 
Charge was for 40 ſhilling, that the Conlignation of 22 Ihilling was not 
the Conſigners farilt, ſeing was the order of the Judges for the time who 
ordained 22 ſhilling to be conſigned for the Gilder, and Caution for the 
relt, | 


The Owners of the Ships called the Palme. Tree and Patience contra Captain 
Acheſon, Febriary 19, 1673. 

Aptain Acheſon baving brought up two Daziſh Ships, obtained them 
® obs Adjudged as Prize bythe Adrfralithe Strangers having raiſed 
ReduQion of the Admirals Decreet, the Captain inſiſted to maintain the 
Decreet of Adjudication on thele Grounds, 1®, That theſe Ships were 
not inftracted with ſufficient Paſſes according to the Formula, contained 
in the Treaty betwixt the he the King of Denmark in anno 1670, 
by which it is d, That 2 LN Paſſes are found aboard, the Ship ball 
$0 free oz their Voyage without Starch or Inquiry,and are nit at all to be wolefted, 
wrleſs either the Paſs be wanting, or that there be dother great ground of Su- 
$:1i0nz, which being ſo great a favour, that the ſole Oath of the Ski 
and Owners mentioned in a Paſs, ſhould clear the Property of the $Sbi 
and Loading, it cannot be thought but where that R is ne 
it muſt be a Cover tounfree Goods, and ſo muſt infer thip- to be 
Prize : Burtheſe Ships have only a general Pas before the War for com 
ing and going, without relation to any partieufar Load Vo 
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after. the ;War began and was known, the want of the Paſs alone is ſay 
cient ground.jof Adjudication.. It was Anſwered, That the - Treaty gig 
bear no ſuch. Certification, that the want of ſuch a-Paſs.ſhou}d-make Pyi 
but only, ;that through the want thereof the Ship/' might be ſearched anj 
brought to Tryal ; but if jn the Tryah there were no other ground'of Ag. 
judication, that could be. no ground, ſcing the, Treaty, bears, exprefly, 
That in caſeof want of the Paſs,. Search and Tryal ſhould be made, x. whereag\f 
the want of the Paſs did Confiſcate, there needed.no further Search, , 


The Lords found, that this Ship having looſed from Norway after the 
knowledge of the War, without. a Paſi, : conform to the Treaty, that the 
want thereof did not ſimply Confiſcate, but that. it, did put the. burden of 
Ptobatian upd the Strangers; to prove by ſufficient. Documents, ,or Wi. 
nefles above exception, .that the Ship,and Loakng did belang to. the Kigy 
of Denmarky Subjeds, the Kings Ales, and that the Oath of the Skippe 
or Owners, could not now inſtru@'the ſame, as they. would haye done, if 
they had taken a Paſs in due time, _ 


, 


*,. The Captain inſiſted farther on theſe Grounds; That albeit the want of 
i ſufficient, Paſs did not;exchude a contrary Probation, yet! it- is/:a 
ground of Sufpition 3 and bejog joyned with the Grounds, following, did 
make up a ſufficient Probation of a Contrivance. of Enemies.Ggods, undg 
the pretence of Daniſh Goods, in, {0 far as the, Skipper had, Aboard 4 
Fraught-brtif,” bearing, The Ship to be dire# for London, and.in caſe ſhe wen 
reyried up to Holland Keeripy. greater Fraught to. be ts, there, upon ſafe de 
tivery of the Goods, which. evidently, ſhows that tWrue deſign was for 
Holland ; for. if the caſe of Seiſure had; been underſtood, there, could nw 
ther a Fraught been expeRted in Holland, nor could the Skipper be in a 
pacity to deliver the Goods, which Docunient was denyed, and conceal 
ed by the Skipper, and found by the Company hid in the, Ship, a 
from the reſt of the Dochments, which COAT nee be, to conceal it 

the Dutch, becauſe the other Documents bearing London to be the Port, 
and the Loading being Dails, which in the Dutch account are Counter, 
band, the Ship and Loading would bave been Prize. It was Anſwered, 
That the Skipper did only deny that there was a Charter-party aboard, and 
this Fraught-breif is not a Charter-party 5 and there was found aboard a 
Receipt for the Remainder of the- laſt Fraught of this Ship, due by the 
Merchants at Zondon ; and likeways there was a Letter found aboard of 
the White-Lilly, which looſed from the fame Port, bound for Londen, 
making metition, that "this Ship had made fail for London before. | 
was Replyed, "That this Eetter might well be a Contrivance, in caſe either 
of the Ships had-been' taken at Sea. 

-7The' Lords found that there was a ſufficient preſumptive; probation to 
infer'a contHivance, yet. ſuch, as admitted a contrary politive probation, 
that the Ship and whole Loading belonged to free perſons 3 and ordaig- 
ed Commiſion to be granted 9, be. enmark and. England tor that pur: 
poſe, and alfo to examine Witneſles' for the Privateer to prove that. ally 


part of the Shyp or Goods belonged to Holanders, | 
*** The Captain did further inſiſt on this ground, thar ſcing by the Fraught- 
ft. 8 : 

rief it. did appear that the Ship was truly bound for Holland, that her Load- 
bk being gouſle Dails or. Planks, fit for the building of Ships , the ſame i 
Counterbapd, and makes the Ship and: Goods Prize 3 and that: ſuch Daib 
ars Counterband in the Hollanders accompt and eſteem, is cleared by ther 
Plagcat ,, Decharing all. materials for Shipping, none excepted, 10 be Conde 


ry} 
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band, It wis anſwered, That no Fitr-Dails of whatſoeyer kind were ma- 
terials for Shipping, bur have a common uſe for any other work ; and that 
by the cuſtom of | gland they were never found Coctndand. wo $ 
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to pays ſhortly thereafter Nizmo gave our. thathe had found a, Diſcharge of 
Nos Meck of the Sum, and infirat that the Commiſſr bad wronged Hm 
ſelf by. his Oath 3 whereupon the Commiſſar purſued r before he Coun- 
cil tor Defawation; and Nimvmo purſued the Compnſlar before the Juſtices for 
Perjury,and the Commiſſar Nimmotot japrobatjon of the Diſcharge befare the 
Lords, and infiſted firſt in the dire manner by the Wirneſles inſert. in the 

Diſcharge, being only two, John Alexander Servang to Mr. William, and 

John SmithServant to the Cammiſſar, who were not Witneſſes inſert 3 but 
Nimmo affirmed,that when the Diſcharge came to him with Smith the Com- 

millars mari, that he cauſed him and his own, Servant, Subſcribe Witneſs 

thereto, albeit the Body was Holograph, Written bythe Commilſars own 

hand : Fokm Alexender approved the Bond, and Jobs Smith denyedthat the 

Subſcription was his, or that he was Witneſs to the delivery of the;Money, 

ot Signing of the Diſcharge, The indire& Articles of Improbation were, 

19.” That by Ocular InſpeQion, neither the Body nor Subſcription were 

like the Commiſſars hand-writ or Subſcription, 2®, That Nimmo had a 

ſtanding Suſpenlion undiſcuſt, and yet he payed in the vacant time, albeit 

he was not opulent, but had great enmity againſt the Commiſſar; and that 

by his Mifhve Letter produced, he affirmed that this Sum was to the Com- 

tniſſars Father for a Conſultation not worth a Sixpence, which clearly im- 

ports that this Diſcharge muſt have been forged, and there is no. perſon 

pretended to have ſeen the, Money delivered, or the Parties to have been 

together at that time. 3®, Nimmo by his Miſſive to the Commiſſar rp 


the Diſcharge, he expoſtulats that the ſaid Bond was not juſtly due, 
that if he were put to it,he would find out a Compenſation againlt it ; 

that there was no other Bond: he reſted tothe Commiſſar; and yet, if he 
would deliver up all Bonds, and free him of Mr. Williaw Weir, he would 
inake payment of the Sum, which neceſſarily imports he had no Diſchars 
then, and Fer. the Letter is after the Date of this  Diſch , at. w 


hi 


DSS » William did only abide, as having received it from th 
Commiſſai Hon, a6d ſo could not run the hazard of the fal of it 
All which,, with the Commiſſars Oath, who is a man of intire Fame, 


great Fortune, denying any payment fo ſoon after the Diſcharge, 6d fu 
ciettly catvell the truth of it, Nias gave in his Artictes of Approba 
tion, cotfſting in this, the Diſcharge was Holograph, and chat” he being 
of intire Fame, it Gould not be i that be-would-torpe « Wii OS 
300 Merks, which could have no effe8 after the Oath was given; and mia 
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be. ſhould haye orga Hologtaph, which is & diflicult, and anſert Wiz 
neldehs 138 he Commildars own man; and in an{ver to the di. 
re& manner > albeit one of the Witneſſes inſert: denyed, be, 
gwa,man, yet the Dilcharge (tood valid , being na 
ving one Wuneſs affirming ; and ay a Bard ou 
6 albek one. djd deny, yer if two approve, 4be: Bag 
z much. more when one Witnels inſertapproves, OO mag 
z 2 


though the ONT 


Ei Bah ib DT hecauſe ir as 
Ot VMmer C mink he on import, Cay [tf Mg 00 
Ih p: 9 $ R & of Th er Sums; But the Comtbifſar h 
ns aly actfibute it by this Dire to. the ſa 
was difpleafed when the Difcharge came to him, 

Ha Wing tie elf and therefore he cauſed the two Witneſſes $yb. 
— Commillar Subleribe : And as'for. the by 
Fang Fs ta be juſtly due without mention of a Diſcharge, 

and en Arp wys: the teaſon thereof was, t that there 
fit due befvts the Diſcharge, it with' the Princi 
Cate ks 200 Merks payed, and therefore the, expoſtulz 
d& promiſe | zywent \ was to be  nderliood of what ns remained dug 

= , and tti t not or ning in. Nizmo's hand,'b ug ih ang 
riends Hand ar thit xlwe, "he $I 'not remember that it was particularly 
relaive'rd this Bond, Tt was anſwered by the Commillar, that the 
tence that there could be io motive for Nimmo to forge. this Diſcharge; 
wk could have g8'effeR, it was very ſubtilly invented to fix Perju 
r= Commiſſar;and to diveſt him of his place which Nimmo hath all + 
ne ed, as evidently a by his moving Biſhop Burnet tOpur- 
:Mar to be depi for in ufficiency *: Neither: is there a 

tha cable fe to forge! ſome ata © like a Parties 

writ, that it might appear Hol z and though Holograph beii 
vet rai be ſelf gh pper Holograph and &t where Wie mL 
bits, * nd" Subſcribing, and fo accepted by the uſer of the Writ, that he 
tend no objection againſt it, if ove of two Witneſſes day, It Caſt 
vel le Faith of Writ, and improves it ; after which,approbationgf 
Holi is neither receivable, nar of any effe& - For, it. were abſurd 
_& thatthongh borh the Witneſſes inſert did deny, that the Writ be, 
ing prove = h, would be ſuſtained, There being many Witnel 

pon the Articles of Approbation. and 1! 


© produced to compare , i did appear that ihe 
fury rb on Ya not alwayes alike, ar did ag form ef 
the Letters: And mary of Ninn s Witacfſes proved that the, ET” 


Ir1 4 was the iffars Hand-writ ani Subſcription, and 
| s would haye —_—_— it without queſtion : : and. many of 


Witnelfes baving deponed that the Writ and, Subſcription d 
ni De ge was tipt the Commiſla upou ſeveral wp as t thy 


—_— and two havin z degoned that Nimmo ſhew them age 
TED the fame Snm, which was a fmaller tighter 'Hand-writ, 
penn agen: alpable differences betwiyt the twoy , 

AN * ke whole found that the Di was 2 yl 

oF Pro! bative Wrir > flo ke: no Ba Faith, fo cou redargue 
Ou þ » bat found. thar'the [gr obatian was not ſufficient. 0 
thefe was a forgery committed by Nimmo. wall 


T be Deciſrons of the Lords of Seſſion, 1673, 177 


The Owners of the Ship called the White-horſe and the Margaret contra 
Captain Sweitoun, February 21. 1673» 
Wo Daniſh Ships being brought up by Captain Smeitown, and de- 
| clared Prize by the Admiral, they raiſed ReduQtion, and the De- 
bate was upon the Paſs, not being conform to the Daniſh Treaty, and up- 
on other Evidences, that it was a Contrivance to palliate Enemies Goods, 


The Lords found,that the Paſſes not being conform to the Daniſh Treaty, 
did put the burden of Probation upon the Strangers,that the Ship and Load- 
ing belonged to the Dariſh Suvjedts, expre(t inthe Documents produced, 
and that the Approbation be by Writ or Witnefles above exception to be 
taken by the Lords Commiſſion, but found not the Evidences ſufficient to 
exclude the ſaid Probation. 


The Owners of the Ship, called the Prince of - -_ contra Captain 
Binning, eodem die. 

Aptain Bimning having obtained Adjudication of the Ship called the 
Prince of Eaſt- Freeſiand, the Strangers raiſe Reduction 3 the Grounds 
of Adjudication infifted on were, that this Ship was bought in Amſterdam 
fince the War, and was taken Light, coming from Amſterdam to Eait- 
Freeland z and albeit ſhe had aboard a Paſs from the Princes of Eaſt- 
Freeſlard, bearing, That Albert Janſon was Maſter and Owner of the Ship, 
yet the ſaid Albert by his Oath acknowledgeth, that he was only Owner 
of a fourth part, and did not ſo much as mention the reſt of the Owners, 
ſo that his Oath canvels the Faith of the Paſs, and makes it a falſe Docu- 
ment 3 and as'to three Quarters of the SIPs ſhe is without any Document, 
and by the common Law of Nations, falſe Documents, or no Documents, 
to make Prize. 29. The Paſs (albeit in the time of War) doth not proceed 
upon Oath, 3% The Maſter by bis Oath acknowledgeth that he had 
married a Wife at Amſterdam, where he bought the Ship, and ſtayed with 
her twenty days before this Voyage, and doth make no mention of any 
other Reſidence he had, and acknowledgeth that he hath been Skipper, 
or Steerſ-man to Ships, making their Returns toAmſterdam for ſeveral years 
paſt, 4% The Ship being bought in Holand during the War, and taken 
before ſhe touched Ground in Freeſland, ſhe is repute as to the Property, 
to belong to the Hodanders, till ſhe touch Ground in another Dominion. 
It was Anſwered for the Stranger, That the Princes of Freeſland being a 
Neuter, without a Treaty,was not obliged to any form of a Paſs, but what- 
ever Paſs was ſufficient before the War, the ſame was ſufficient after,and ſo 
required no Oath, nor Formality. 29. Albeit there be no Document for 
three Quarters of the Ship, and that the Skippers Oath mentions not his 
Owners, nor his Reſidence, yet that is, becauſe he was not Interrogat as 
to theſe points, but offereth now'preſently to depone for clearing who 


were the Owners, and that they were free men, and that his Reſidence 
was in Freeſland. 


The Lords found, that albeit there was no ſpecial Formula of a Paſs 
required, there being no Treaty, yet that in the time of War it is a juſt 
round of Seifure, it there were not a Paſs upon Oath, and that the De- 
& thereof put the burthen of Probation upon the Stranger 3 and found 
that the Skippers contradiQtion of the Paſs, or wanting a Document to 
clear the whole Property, did not exclude a contrary Probation that the 
Ship wholly belonged to Freeſenders 3 but would not now examine the 
Z Skipper 
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Skipper after he had conſulted, and might have becn prompted to (4 
what might free his Ship, but found that he behoved to prove that the 
Property of the Ship belonged to Freeſ{axders, and that his Reſidence wy 
not 1n Hol/ewd, -but found not that Alledgeance relevant, that the Ship he. 
ing taken before ſhe touched Ground out of Holland Dominions where ſhe 
was bought, but that a:true Delivery there, was ſufficient, 


Richardſon contra Lamount, &c. eodem die. 


JE being an Appryling led at the inſtance of Ferguſon 1. 
gainſt Chriſtian Palmer, as Heir to her Father, upon her Father 


Debt 3 William Kichardſor as baving Right to a poſterior Appryling a. 
gainſt her for her Fathers Debt, purſues a Declarator againſt Colin Lamown 
her Husband, and Skeey of Hall-yards, that it may be declared that the 
right of Ferguſons Appryfing being in the perſon of Hall-yards, to the be. 
hove of Coliw Lawount, who at the time of the acquiring of this Right,ws 
Husband to the ſaid Chriſtiaw Palmer the appearand Heir, that the fans 
ſhould be redeemable from the Husband for the- Sums truly payed out ig 
the fame way, as it would have been redeemable from the appearand Hei 
his Wife by the AQ of Parliament 1661, betwixt Debitor and Creditor; 
and that becauſe the expreſs reaſon of that Law reacheth this Caſe, i, 
That expired Appryſings nor being anſwerable to the value of the Lands 
appryſed, do W—_ return to the appearand Heirs of the Debitor, 
and exclude other Creditors 3 and there is no doubt the ſame Motive hath 
induced Ferguſer after his Appryſing was expired, to diſpone it to the ap- 
pearand Heirs Husband, It was Anſwered, That Statutes arc ſtrid juriz, 
and parity of Reaſon cannot extend them to like Caſes, for that were to 
give a Legiſlative Authority to the Lords 3 fo that the Letter of the St 
tute being incapable of ſuch an Interpretation, it bearing only, that Ap. 
pryſings returned to appearand Heirs, which can never be extended ty 
xeach to their Husbands, or to limit their freedom of Acquiring, 


The Lords found not the Declarator relevant, unleſs it were-proven by 
the Husbands Oath or Writ, that the Appryſing was truly to the behove 
of the Wife the appearand Heir as Fiar, and to her Heirs, and that it ws 
only fimulatly taken in the name of the Husband, and his Heirs to her be 
hove. 

The Owners of the Ship, called the Calwer contra Captain Smeitorr, 

February 25. 1673. 

| He Ship called the Calmer being brought up by Captain Smeiton, 
and declared Prize, there was a Reduction raifked by the Owners 
as tO the Ship, and at the inftance of Wifiam Strange at London,and Sutton 
an Engliſhman, reſiding at Stockbolae, as tothe Loading, wherem there was 
a litigious Debate,and a multitude of Prefumptions adduced for either Party; 
Whereupon the Lords adhered to the Decreet of Adjudication, eſpecially 
upon the falſhood of the Documents, which being Swediſh Peſſes, did bear 
the Loading to belong to one of the Tar-Company at Stockbelm, wheres 
the Skipper by his Oath deponed, that they belonged to Samnel Sutton 
an Engliſhman refiding there, and was dire& for Lowder to be conſigned 
-to William Strange, whaſo Oath was obtained after the Capture, bearing, 
That the Loading did belong to Sutton, another Engliſhmen at London did 
- depone that a parcel of Braſs Weir did belong to him 5 but nothing har- 
ing been thown that Sattox,though by Nation an Ergiif mas, did but remain 
at Stockboks as FaRor for the Eaghfſ, and did not Trade there himſclk 

The 


4 


T he Deciſrons of the Lords of Seſſion, 1673, 179 


The Lords found that this was but a Contrivance for a D#tch Trade, 
with whom Suttox did only Trade ; and in reſpet that the Weir was not 
in the Paſs, conform to the Treaty, they would not admit a contrary Pro- 
bation to tree it, as if it belonged to a: Reſidenter at Londors but there- 
afier Commiſſion was granted to provethe Property of the Weir to belong 
to an Engliſhman reſiding at London, 


The Owners of the Ship, called the Ezft- Freeſland contra Captaia 
Binning, eodem die. © 


N a Redudtion of the Adjudication of the Ship called the Prizce of Faſt. 
| Freeſ/and, The Lords admitted a contrary Probation for the Strangers, 
| that the Ship being taken Light, did truly belong to the Subjects of Eaſt- 
Freeland, which is a free Principality, but would grant no Commiſhon to 
that place, being clols by Holland; but ordained Witneſſes above excep- 
tion to be adduced here, providing they brought Certificates under the 
Seal of the Magiſtrats where they refide, that they were Perſons of Means 
and Fame, not near related to the Reducers. 


The Maſter of the Ship called the Ruftock contra Captiain Browy, 
February 264 1673. 
Aptzin Brown having obtainted the Ship called the Ryſtock to be Ad» 
_ 4 judged Prize, the Strangers raiſe Reduction on this reaſon mainly, ' 

That albeit this Ship had made uſe of a Swediſh Pals,dated in ano 1670,to 
prevent their hazard if they were met with by the D«tch,and that the Oaths 
in Proceſs did contradi& the Paſs, and ſhew both Ship and Loading to be- 
long to Loxdopers His Majeſties Subjeds,which as to Strangers might have 
been a ground of Adjudication, yet not as to the Kings Subjets, who may 
and muſt Trade under Cover of Swediſh, or other free Paſſes, or other- 
ways can drive no Trade conſiderable, and by a Tra& of many Docu- 
ments produced, it appears, that the Ship and Goods belonged to Lon- 
doners, eſpecially an A of Naturalization of the Ship in an»o 1670, be- 
ing by the Kings Warrand bought by Londoners from the Swedes, and the 
Documents upon Oath of ſeveral Voyages made by the ſame Ship from 
London, as belonging to the faids Londoners, together with the Qaths of 
the Owners and Merchants taken after the Capture. 


The Lords found that there was juſt ground for bringing up and trying 
of his Ship, and that notwithſtanding of the contrariety of the Documents 
admitted Probation for the Kings Subjets, that the Ship and whole Load- 
ing belonged to them by Documents and Witneſles above exception, but 
not by the Oaths of the Parties taken fince the-Capture, or to be taken. 


Tte Owners of the Ship, callet| the Margaret, contra Seatour, 
eodems die | 


T* Ship called the Margaret, was found Prize upon theſe grounds, 
that ſhe looſed from Amſterdam to France, and from thence re- 
tuined with Salt, dire& ro Sweder, and had no Paſs for either Voyage 3 
and though ſhe was bought from Hofenders , . yet there was nothing a- 
board to inſtru& the Alienation + But now there is produced an Inſtru- 
ment of Sale, dated the 14 day of March laſt, bearing, the Ship 10 have been 
boughtgby Henry Coal Merchant in Amſterdam , for the uſe of Margaret 
Coal his Siſter, Reſidenter in Sweden : And nothing appearing under Mar- 
geret; hand, that CTY to buy the Ship, but that the ſame 
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' was bought by the ſad Hewrie, - and out-reiked by him 3 and there was gg, 
ly produced a Certificat from a Town in Swedex betore the Voyage, thy 
the ſaid Margaret had declared the Ship to belong to her, but withouryg 
Oath 3 andtyo Certificats impetrat ſince the Capture, bearing, that (be aug 
other Owners deponed that the Goods belonged to them z which the Lords rg, 
garded not, the matter being carried on betwixt the Brother Reſident ij 
Holland, and the Siſter in Sweden ; neither would the Lords admit of , 
Probation to inſtru& the Goods to belong to Swedes, not only becaule of 
the pregnancy of the Evidences, but alſo that the Ship being bought at Aw. 
ſterdam ſince the War, the Probation behoved to be there , with which 
being Enemies, there can be no Commiſſion or Communication. 


The Owners of the Ship, called the K., David, contra Donaldſon, 
February 27, 1673+ 

(= Donaldſon having taken and adjudged the Ship, called the x, 
avid, the Maſter raiſes ReduQionz The grounds of Adjudication 

infilted on, were, that this Ship having looſed from Trallſound in May, af, 
ter the War was known, had not a-board a ſuffcient Paſs, not only de. 
fetive of the formula required by the Swediſh Treaty, but in the neceſſary 
requifits ofa Paſs during War, viz. The Oath of the Skipper or Owner, 
which is moſt neceſſary in the time of War z but here there was only a Cer- 
tificat from the Town of Trallſound, without the Oath, relating mainly to 
ive the Ship freedom at the Sownd as a Swediſh Ship. 2%. The Ship wa 
f oaden with Malt and other Vidal for Amfterdew, which ſhe did dif: 
load there, and was taken as ſhe came our. And by the Swediſh Treay 
in Ano 1661, and 1664. albeit Pitch and Tar being excepted from Coun- 
terband, being the chief produ@ of that Countrey, yet Vidtual is expreſly 
enumerat amongſt Counterbend in theſe Treaties : And the Lords found in 
the laſt War, that Connterband makes Prize, not only when it is attually 
found a-board, but when the Ship is ſeized 1n the return of the ſame Voy- 
age, wherein ſhe carried Conmerband to the Encmy 3 and which is upon 
fqrer ground then when ſhe is ſeized before (he go to the Enemies Port, 
when ſhe can but have a defign to partake with the Enemy, which 1s far 
tefs then having actually aſfilted | ext with Vittual for the War. And 
albeit the Law of Nations for the common good hath not continued that 
fault of Participation with the Enemy longer then the return of that Voy- 
age; yet there -is pregnant reaſon that that delinquence again(t Amity 
ſhould make the Ship and Goods Prize, when ſo recently tound in the re- 
rarn, It was anſwered for the Strangers, that the want of a Paſs, conform 
tothe Treaty, was nocauſe of Confiſcation, but only of fgarch. And to 
the ſecond, it wasanſwered, 1, That Connterband is no cauſe of Prite, 
but where it isaRually found g-boarg, . 29. That after the Swediſh Treaty 
in 1664. the Swedr are comprehended in the Treaty of Breda, in An 
1667. By which it is delared, Thet YViflnal ſhall be no Counterband, except 
when it is cerried to Cities Beftedged , and that it only Confiſcats it ſelf when 14 
kev, It was Replyed, That the Freaty of Breda was only betwixt the 
King, the Freach, Dwich, and Daves, who have three giftin& Treaties at 
that time ; In all which the Sweds as Mediators of the Peace are compre- 
handed to have the benefite of the Treaty, and fo arc all other Abies who 
ſhould claim the benefite within fs Moneths after the Treaty 3 ſo that the 
Treaty being broken, and become void as 16 the King and Dutch, the 
Principal Parties, it cannot ſtand as to the-Sweds , or other A 65, 
Upon which account the Lorgs have by their Letter tothe Lord _— 
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defired toknow the Kings mind, whether he looks upon that Treaty as 
effeual to the Hans-towns, who took the benefite of it. 


The Lords found that the Ship not having a Paſs upon Oath, it was a 
juſt cauſe of Seizure,but would not thereupon declare her Prize,it the Stran- 
gers could prove the property of Ship and Goods did belong to Sweds by 
Documents and Witneſſes above exception 3 but ſuperceded to give an- - 
ſer whether the Sweds had the benefite of the Treaty at Breda , till the 
concluſion of the Cauſe, that a return might be had fromthe King, 


Kincaid contra Dickſon, eodems die. 


Aſter John Kincaid having purſued Mr, Alexander Dickſon, for pay- 

ment of a Sum promiſed to the Purſyers Wife, when the was Wife 
to the Defenders Nephew, and having Deppned that he did-declare his 
purpole to give ſuch a Sum to his Nephewg Wife, and ſuch a Sum to his 
Children, it be behaved well in his Aﬀairs ; And being Interrogat whether 
by any Miſlive Letters he had ingaged for the ſame, he Deponed that he 
knew of no Miſhve Letters, in which he had done any more then decla- 
red his purpoſe as aforeſaid z and if all his Letters were laid together, he 
believed it would make it appear fo. 


The Lords found that this Oath imported no obligation or promiſe; but 
only the expreſſion of a reſolutian, and refuſed to reſerve to the Purſuer 
to prove the promiſe by the Defenders Mifſhives, albeit he was not poſi- 
tive that they bare no ſuch promiſe; but that he knew not that they bore 
the ſame, becauſe the Purſuer having choſen his Probation by the Defen- 
ders Oath, wherein he was poſitive that he made no promiſe, they would 
admit of no other Probation, 


Dowglas contra Gray, eodeme die. 


N a Purſuit atthe inſtance of 1fobe? Dowelas, againſt the Heirs of a Tu- 
tor, the Queſtion heing, whether a Tutor wasobliged tao lift and im- 
ploy the Annualrents ofhis Pupils Means, that were run before the De- 
funds death, in reſpeR that it hath been often-times faund, that as to the 
current Annualrents during the Tutory, the Tutor is not obliged to imploy 
the ſame, or pay Annualrent therefore, during the Tutory, but to leave 
them imployed for Annualrent at theend of the Tutory. 


The Lords found that Tutors were obliged to lift and imploy Annual- 
rents due before the Tutory, within a year after the acceptance of the Tuto- 
ry, or todo diligence therefore, or otherwayesto belyable for the Annual- 
rent of the famme. 


contra Mowet, February 27. 1673. 


A French-man havipg arreſted certain Sumy belonging to 
Mowat, Factor in Paris, and purſuing to make Park-cogkia : buy-- 
the Proceſs not being ready to come in by the courſe ofthe Rol) the Pur 
ſzer ſupplicat, that in reſpeR the Arreſtment was Jaoſed, and a Caytioper 
altogether inſyfhcient found 3 that therefore the Lords would declare the 
looſing of the Arreſtment null, and a new Acreſtment to be granted; 

The Lords having conſidered the caſe, and finding the Cautioner could 
not be known, but was altogether inſufficient, they infiguat co the Clerks 
af the Bills, that Cautioners taken for looing of Arreſtment had heepad- 
minted, without any potice of their ſufficiency 4 that in oe capling the 
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ſame care ſhould be had of their ſufficiency,as of Cautioners in Suſpenſj 
And as tothis cafe, the Lords ordained new Arreſtment to be railed y 
this ſpecial warrand, and declared the ſame ſhould be ſufficient as to 
Goods or Sums that ſhould happen to be in the hands of Mowats Creditgy 
the time of the Execution of the ſecond Arreſtment, notwithſtang; 
the former Arreſtment was looſed, but would not declare the Joofing n 
as to what theſe Creditors might have payed bona fide to Mowat after the 
looſing of the firſt Arreſtment, and before the Execution of the ſecond 4;. 
reſtment. 


The Maſter of the Ship, called the Patriarch Jacob, contra Wilſon, 


codeme die. 


He Ship called the Patriarch Jacob, having a Paſs from Hamburg 
bearing, that the Ship did belong to the Citizens there , and be 

Loadned with Vidal, the Skipper by. his Oath acknowledges, that the 
Loading belonged to Amfterdamers, which was therefore declared Prize, 
being Enemies Goods , and the Ship, as carrying the ſame. The Stray 
gers having raiſed Reduction, did infiſt upon the Treaty of Breda, where, 
by it is agreed, that where Enemies Goods are found, they ſhall be Priz, 
butnot the Ship 3 and that by the Treaty it is provided, that any Ally 
that ſhould within fix Moneths after the Treaty, claim the benefite thereof 
ſhould be admitted thereunto 3 and alledged that Hamburgh had obtaing 
the Treaty communicat to them, but did not produce it. 


The Lords allowed them a Moneth to produce the communication ofthe 
Treaty, and if it were produced, ſuperceded to give anſwer, whether the 
Ship was Prize till the firſt of June, 


The Maſter of the St. Peter, contra Stuart, F ebruary laſt, 1673. 


He St. Peter of Stoad having looſed from Bream, had a Paſs from the 

Governour of Bream, and City of Stoad , and therewith went to 

Long. ſound in Norway, and took in a Loading of Jeeſts, Balks, and other 

Timberz and looſed from Lorg-ſound, having a Cocquet,bearing the Loading, 
but not expreſſing the Port, and being thereupon taken and adjudged, 


The Lords found that the Loading being Connterband , and no Docu: 
ment to ſhow the Port to which the Ship was dire&, and that the Swediþ 
Paſs did not expreſs that the Ship was dire for Norway, to be carried to 
Ollenburghland, which the Skipper pretended to be the Port, that therefore 

the Ship was warrantably ſeized, not having a Paſs for the particular Voy- 

age, expreſſing both the Owners of the > hip and Loading, that therefore 
the burden of Probation lay upon the Strangers, to inſtru that the Ship 
and Loading did truly belong to the Swediſh SubjeRs, but found the Load- 
ing, as being Counterband, for the uſe of Shipping , to be Prize, becauſe 
the Port to which the Ship was dire& was not inſtrafted by the Docu- 
' merits, and fo was preſumed to be-intended for Holand ; But in reſpett 
the Sweds hath the benefite of the Treaty of Breda, the Lords ſuperceded 
to give anſwer to this point, whether if the Ship were proven to belong 
' to the Sweds, it ſhould be free by the ſaid Treaty, though it carried Conn 
terband. | 


' The Maſter of the Elfnburgh contra Dowglas, eodem die. 


He Ship called the Elſnbwrgh, was found Prize, becauſe ſhe had no 


A Paſs tor the preſemt Voyage, but a pretended ExtraRt of a by” 
> | | t 
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Cry of Elbnbureb, without the Seal of the City affixed: And becauſe 
C - wm =_ < Sor from an Uncle of the Skippers, Relidenter in 
Amſterdam, it did appear that he had given the Skipper order to buy a 
Ship, and procure for her a Swediſh Paſs : The Skipper acknowledged al- 
fo by his Oath, that he was a born Hollander, and that he left his Wite ly- 
ing in at Amſterdam, and that ſometimes the had been before with him in 
Swedes, and ſometimes in Amftendam, which was not found to inſtruct his 
Refdencein Sweden, albeit he produced a Burgeſs-brief,and he acknowledg- 
ed himſelfto be a part Owner of the Ship. 


The Maſter of the White Dove contra Captain Alexander, eodem die. 


He Ship called the White Dove, being taken by Captain Alexander, 

| and adjudged upon thefe grounds, that Faith was not made by the 
Ow ers of the Ship and Loading, bur by a third perfon, which is not con- 
form to the Swediſh formula ; and albeit the Paſs deign London for the 
Port, yet the Ship being Loaded with Mafts, which 1s Connterband, the 
trace Port was Amfterdam ; for the Skipper by his Oath acknowledged, 
that if he were broughtup to A-7fterdzm, that he thould addreſs himſelf to 
fuch a perſon. Burt the main point infifted on, was, that it was proven by 
the Timber-man , and a Boy of thirteenyears ofage the Skippers Son,that 
Papers were thrown over-board the time ofthe Capture: As to this point 
the Skipper Deponed Negative, the Timber-man Deponed that he threw 
certain Papers over-board, and that the Skipper lard, if theſe were found, 
they would make the Ship Prize; the Boy Deponed that he dahivered the 
Papers to the Timber-man, but did not Depone whether he ſaw the Tim- 
ber-man throw them over-bcard or trot, It was alledged the Boy was 


within age, and threatned, and that the Timber-tnan was bribed, having 


gotten affurance of his Wages and Cloaths, and of my thing in the Ship 
betonging to himfelf, for which the Captains Ticket was produced, which 
he alledged was no Bribe,being due, feing Sea-men ger always their Wapes 
when Ship and Loading was Prizez and thatthe throwing of Papers over- 
board was an unqueſttonable ground of Prize, There was alſo found 4- 
board, -and produced, a Contra of Enfirrance by the Enfarers at Ham. 
burgh, enſurmg the Ship and Loading to be ſafely arrived at London, and cer- 
tain Letters to Merchants at Zondows There was alfo fent from Loxdow a 
Recomtnendation from the Kmg, under the hand of ArS-gtoun Secretary, 
of a Petition of theſe who furniſhed his Majefties Navy with MafFr, beat- 
ing, That this _ wes upon their imotation, and the Letters did bear, 


That they ſhould have the firſt offer. 


The Lords found, that the only ground of importance was, the throw- 
ing of Papers over-board ; but that the Probation of that not being fully 
clear, they did before anſwer thereto allow the Strafigets to adduce Wir- 
neſſes, that the Ship and Goods did truly belong to Szeds, and that the 
Port really deſigned was London ; and that the Contract of Enſurance was 
a real Deed, without ſimulation or Back-botd, and that to be proven by 
the Oath of the Enſvrers, and ordained the Boy to be re-examined , whe- 
ther the Timber-man threw the Papers oversboard which he gave him. 


| White contra White, June 10, 1673. 
Ohn White having been Infeft inthe Lands of Nethet hiDonbil.,and hay- 
ing had a ſeveral Right to the Teinds thereof, died, leaving a Son and 
two Daughters after his Death ; a= Son obtained himſelf Infeft in 1 
4 Langs, 
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Lands, by a Precept ot Clare conſtat, but.did not eſtabliſh the right of th, 
Teinds 1n his perſon, and died without Ifſue; after his Deceaſe Janet Whiy 
who was his Siſter by both Bloods, is Inteft as Heir to her brother int 
Land,. excluding ChriFian , who was but only Siſter by the Father; an 
both Chriſtian and Janet entered Heirs-portioners to John their Father, ang 
thereby had right to the Teinds, whereupon Chriſtian purſues Faret why 
polleſt both Land and Teind, to pay her the halt of the Teind-duty z why 
| alledged compenfarion,in ſo far as Janet the Defender had payed 1000 merly 
| of their Fathers Debt, and thereby had recourſe againl(t Chriftian the Py. 
ſuer, as one of the two Heirs-portioners to her Father for the half ofthy 
Debt. It was anſwered for Chriſtian the Purſuer, that her Siſter the De. 
tender could not ſeek recourle or relief again(t her,as Heir-Portioner for the 
cqual half, but only proportionably effeirand to the Heretage of the F4. 
ther, both in Landapd leind ; for albeit a Creditor of the Fathers might 
have recovered Payment againſt the Purſuer for rhe halt, as one of the 
two Heirs-portioners, ſo a Creditor might alſo have obtained payment 
from the Defender Janet, of the whole Debt as Heir to her Brother, why 
was Heir Paſhve to his Father; ſothat as the Purſuer 1s Heir 1mmediat tg 
her Father in a halfſo the Defender is not only Heir immediat in the other 
half of the Teinds, but is fole Heir by progreſs to her Father in the Land; 
and in either caſe, when eizher party were purſuing for rclief, they are in 
| the condition as different Heirs of the ſame Defun&t : And Law and Cu 
| ſtom hath cleared the Order and Relief of all Heirs and Succefſors amongſt 
themſelves, v1z, That Heirs of Line muſt relieve Heirs of Tailzie and Pro- 
viſion : And as to Heirs-portioners, when they come to divide their Suc- 
cellion, or to get relief of the Defunas Debt , they muſt have Collation 
of what portion or proviſion they got from the Defun&, and according 
thereto the Divifion and Reliet mult proceed; and albeit a caſe of thy 
nature hath never occurred to be decided till now, it muſt be decided 
according to <quity, and to like cafes already determined : And there can 
be no duubt but that in equity the benefite and burden of the Fathers E- 
ſtate and Debt ſhould proceed proportionally, and that all that repreſent 
him ſhould pay'his Debt, according to the benefit they received 3 for 
upon the ſame ground of equity, the Collation of Goods amongſt Heirs 
portioners was introduced, It was anſwered forthe Defender, thatequi- 
ty cannot rule this caſe 5 but it is determined by the courfe of Law, 
which makes Heirs-portioners to ſucceed , as in the benefite , ſo in the 
burden of the Detun&s Debts equally 3 neither are they obliged to cot- 
fer any more then what they had from the Defun&t , whoſe Heirs-por- 
tioners they are, and that immediatly, and fo they are not obliged tocon-, 
fer the Succeſſion of the Brother, nor to have regard thereto in relief of 
the Fathers Debt; neither is there by the Law of Scotland any Succeſſion, 
Active or Paſſive, by laventar or Proportion, but all either i= ſolidum, or 
for a determined quota, according to the number of the Heirs-portioners, 


The Lords found that the relief of the Fathers Debt betwixt his two 
Daughters, ought not to be equally, though they were Heirs-portioners, 
but proportionally, according to the proportion of the Fathers whole E 
ſtate, to whom both ſucceeded , either mediatly or immediatly in the 
whole and therefore ordained probation binc inde of the worth of the 
Land, and of the Teind, that the Purluer might bear only burden for the 
half of the Teind, and the Defender for the other half of the whole Land. 


Lady 


OC -,A rw . A, -=* i.» Pri &35 


T he Deciſions of the Lords of Seſſion, 1673. 185 


Lay Stranazer contra Renton, eodem die. 


He Lady Stranaver being provided by the Earl of Angus her firſt Huſ- 
11 band, to the Teinds of ſome Lands belonging to Kenton: of Billie, 
did uſe Inhibition in A»grſt 1668. and purſued for a Spullzie of the Teinds 
of the Cropt 1668, 1659,and 16 70.and obtamed Decreet in the abſence and 
ficknels of the Defenders Advocat, whereupon the Defender was repon- 
ed, and alledged that he could be only, lyable for the old Tack duty, 
though his Tack was expired, becauſe he brooked per tacitazs relocationem, 
which was not interrupted by the Inhibition, as to the Cropt 1668. be- 
cauſe a part of the Cropt was Led and Stacked before the Inhibition, and 
yet ſentence is taken for the whole Croptz and unleſs the Inhibition had 
bcen Executed before the Leading, it was nor debito tempore, and fo is null, 
29, The Inbibition Execute in Azn0 1668. though it had beep formal, and 
might interrupt tacit relocation, yet it could not infer a Spuilzie of the 
Cropt 1669. Unleſs it had been renewed before the Leading of that Croptz 
but the moſt it could work, was to make the Defender _ for the fifth 
of the Rent for Teind, according to the Kings Eaſe, and not forthe tenth 
part of the Cropt, 39. The Defender raiſed a Proceſs for Valuation of his 
Teind before the Commiſſion, and obtained of th:m a power to lead hisown 
Teinds, paying theretore the Tack-dify that ſhould be found due by the Va- 
luation ; And albeit it was not renewed for the Cropt 1670. The Defen- 
der uſed diligence to get it renewed, but the Commiſſion ſat not. It was 
anſwered, That the Inhibition was valid, done in due time, before any of 
the Cropt was led, as appears by an [nſtrument produced 3 and in fortifi- 
Cation thereof, it is offered to be proven by the Witnefles inſert, that the 
wholc Cropt was or the Field when the Inflrument was taken, and that 
the [nhibition being once ſerved, hath been frequently found to interrupt 
tacit-Relucation, and not only to extend to the Kings Eaſe, but to the full 
tehth part of the Cropt. | 


The Lords found the Defence againſt the Inhibition relevant, that a 
part of the Cropt.was led before it was executezand the Parties being contra- 
ry in their allegiances, they preferred the Defender,as being more poſitive; 
notwithſtanding the Purſuers Inſtrument, and found that it the Inhibition 
was duly ſerved, it did not only interrupt the Relocation for that, but for 
ſubſequent years, but had not occaſion to determine, whetherit would 
only 1nfer the fifth of the Rent, or the whole value of the Teind, in ref; 
of the warrand of the Commiſſion to lead the Cropt 1669. And the De- 
fender not having failed in diligence, they found the fifth of the Rent 
would only be due in caſe the Inhibition were found good for 1669, 
and 1670. allenarly but allowed preſent Probation of the Rent before 


themſelves, and would not delay it till the event of the Valuation before 
the Commiſſion, 


Gileis contra the Owners of the Bownder, June 12! 1673; 


So: Gil/eis having brought up a Ship, called the Bownder, and Pur- 
ſued Adjudication of her before the Admiral, upon theſe grounds, 
that her Pals was falſe; for albeit it did bear, that the Skipper made Faith 


that the Ship belonged to a SubjeR of Sweden, and that the intended Port 


was Hambargh; yer the Skipper by his Oath acknowledges that he did not 

make Faith, but yet Depones that the Owner expreſt was the true Owner, 

and a Swede 3 and albeit the Paſs bore Hambargh to be the intended Port, 
Aa 


yet 
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yet their not going thither, but to Amſterdam, was through contrary, 
of Winds, and yet the Steers-man and Boats-man Deponed that the Winy 
was fair for Hamburgh when they went to Amſterdam, which hath been 
purpole concealed, becauſe a great part of the Loading was PitchandTy, 
which is Connterband, fo that the Paſs being falſe in theſe two materiy 
points preſcribed by the Treaty and Formula, and the Skippers Oath being 
the only mean to ſecure the King againſt Enemies Trading under other 
names, the ſame alone is a clear ground of Contiſcation, and is fo expreſ 
by his Majeſties Inſtructions to the Admiral of Ergland. 29 It is prove 
by the teſtimony of the Steers-war, that at the Seizure he threw Pa 
over-board, which by the fame InſtruQions is a ſufficient cauſe of Prize, 
and albeit the Skipper Depones that he knew nothing of Papers throwin 
over-board, the Steers-man is ſufficient , he being intruſted with the Loa: 
-1ng,and not as a common Sea-man or Paſſenger ; and as the Skippers Oxh 
who is truſted with the Ship is ſufficient ro Confiſcat the Loading. to nuf 
the Steers-wans Oath, who is intruſted with the Loading , be ſufficient ty 
Conhſcat the Ship 3 nor can there be expected a full Probation in theſeſs 
cret contrivances. Anditbeing anſwered by the Serangers, that the war 
of a Paſs, or errors of the Paſs, and even the throwing of Papers ove, 
board, though it were ſufficiently proven, are but preſumptive Probation, 
the Skipper being by Nation a Dutch-man, though they may give ground of 
ſuſpicion and ſeizure, yet they cannot exclude a poſitive contrary Probs. 
tion that the Ship belongs ſolely to a Swediſh Owner, and that the Skipper 
hath long been a Burgeſs in Stockholm , and hath born all burdens there, 
and not in Holland;and that the Oath of the Skipper is not ſufficient alone, 
much leſs the Oath of the Steers-man,they being but ſingulares teſtes. The Ad. 
miral upon this Debate did allow Probation hinc inde, for clearing the pro- 
perty of the Ship, and did Confifcat that part of the Loading delongngy 
the Skipper, being a Datch.man, having his Wife living in Holand; and 
as the reſt of the Loading, the Skipper having Deponed, that he knew nat 
to whom it belonged, and having no Bills of Loading , but being diret. 
ed to deliver the Loading to any who ſhould ſhow ſuch Marks, the AG 
miral allowed any Party to claim and inftru@ their intereſt in the Goods, 
The Captain raiſed Advocation of the Proceſs from the Admiral to the 
Lords, upon iniquity, that the Adanral had granted a conjund Probation, 
and had not ſuſtained ſo clear evidences of Confiſcations It was alledged 
for the Admiral, 19. That the Admirality is a Soveraign Court in Mari 
tim matters, and that the Lords cannot in the firſt inſtance be Judges to 
Confiſcation of Ships, and ſo cannot Advocat the Cauſe to themlclves, al 
beit they have been inuſe toreQify any Iniquity by Reduction, 29, That 
there is.-here no Iniquity, nor any Sentence in meritis caxſe, but only 
preparatory Interloquutor tor clearing the Admiral before Anſwer and 
theſe things that are in arbitrio judicis, albeit they be not fo done as the 
Lords would think fit, yet can be no ground to incapacitat the Judge to 
proceed, as having committed iniquity 3 and it cannot be ſhown that eve! 
the Lords have Advocat a Cauſe from the Admiral in matter of Pri, 
which is his proper Juriſdiction - And as the Lords upon complaint of in 
quity by the Commiſſars, in Confirming Teſtaments, gr of the Sheriftin 
ſerving Briefs, or upon perſonal ObjeRions againſt either, could not Ad- 
vocat the Confirmation or Service to themſelves, becauſe they can neither 
Confirm nor Servez fo that though they Advocat 'from theſe inferior 
Judges, it is only to the effeR they may remir it to others, ſo that if the 
Lords could Advocat from the Admiral, it could nat be to themſelves, 
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The Lords found that they might Advocat from the Admiral , and” that 
where there wasbut' one Judge in the Admirality, and another could not 
be ſpeedily conſtitute, through the High Adaural and Vice-Admirals 
abſence, they would Advocat to themſelves. Bur as to this particular caſe, 
they found the reaſons of Advocatiqn not relevant, being only in preparate- 
rits judicii, and remitted the Cauſe to the Admiral, and recommended to 
him to proceed to a Definitive Sentence, without any Forreign Probation 
before Anſwer; and fome were of opinion, that fuch Probations being ex 
nobili officio, were only competent to the Lords , but others thought that a 
conjun& Probation was in caſesvery doubtful, competent to the Admiral; 
but the ground of Recommendation was,that generally the Lords thought 
the grounds of Adjudication (o ſtrong, that they admitted no contrary Pro- 
bation, ys | 


Fas contra Laird of Poxry, and Lord Balmerinoth, eodene die. 
TY Obert Faz being Donatar to the Non-entry, and other Caſualities of the 
Superiority of certain Lands belonging in Property to the Lord 
Balmerino, and the Laird of Powrie by Gift of the Lord Lindſay now Su- 
perior in place of the Lord SperFie his Author, purſues Declarator of Non- 
entry, and concludes payment of the Maills and Duties. - The Defenders 
alledged, 19. That the Declarator was not relevant for Maills and Duties, 
but only from the Sentence in the general Declarator,and for the retoured 
Maills till then, 2% The Purſuers having right from the Lord Lind/ay, 
doth nor inſtru& a ſufficient Title ; for the Lord Lindfays Seafin is null, 
not being Regiſtrat in the Shire where the Lands ly. It was anſwered, 
That in the Seafin there is expreft an union-of Lands in feveral Shires, and 
one place deſtinat for Scalin of the whole z' ſo that the Seafin being Regi- 
ſtrat in that Shire where the Lands lye, upon which Seafin was to be taken 
for all, it is ſufficietits 2% The'AR for Regiſtration of Seafins; doth -not 
declare them ſimply nulf, but only in relation to- thoſe that have abetter, 
though poſterior Right. ' But the Defenders bave no Right to the Supe- 
riority or Caſualities thereof, © ' © | r | 
The Lords found the Declarator'of Non-emtrytoextend tothe Maillsand 
Duties, from the Citation whereupon the general Declarator proceeded, 
and not from the Sentence only 3. and found that the Seafin was not null; 
as to the Defenders, who had ho right, but not upon the' account of the 
Union, which they had no occafion to detertiinie m this caſe, 


Wincheſter contra the Owners of the, St, Andrew, June 13. 1673. 
He Admiral having aſloilzied a Swediſh Ship, called the St. Andrew, 
as to theShip and whole Loading,except twelve Laſt of Pitch.” Cap- 
tain Wincheſter who took her, raiſed Redudion of the Admirals Decreet, 
upon iniquity, he having proponed ſufficient reaſons of Adjudication, vis; 
that the Paſs granted by the King of Swedes was falſe, and vitiat, the name 
of the Skipper being ſcored out, and this Skipper interlined 5 and there 
being two Paſſes produced,the one contradifiedt the other,astothereturn of 
the Skipper, 39. The Ship was taken with' Counterband;, viz. Moneys, 
Silver and Copper, to the value of Fifty Pound Sterling, which by the 
Swediſh Treaty 1s enumerat as Connmerband,and with a quantity of Iron and 
Daill-Boards, which is alſo Counterbend , and with twelve Laft of Pitch, 
whictits likeways Conmterbend. It was anſwered for the Strangers,thattheAd- 
mrrals Decreet was juſt, for they had produceda Poſs from the Colledge of” 
Aa2 Commerce, 
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Commerce, exatly conform to.the Swediſh Treaty, albeit ex ſuperabundgy 
they had alſo produced the King of Swedens own Paſs, in which the nagy 
of the Skipper was altered ; but they reſted on the Paſs from the Colledy 
- of Commerce, wherein the Skippers nameſtands clear 4b initio; «nd tor any 
contrariety, it is not inrelation to any thing that is material, that the g, 
preſling thereof could make the Ship Prize; and as for the Money it isjy 
conſiderable, only neceſſary for the Ships preſent ule 3 and though tþ 
Swediſh Treaty number Money as Connterband, yet by a poſterior Explan, 
tory Article by the King, it is declared that Money and VitQual is only 
Counterband, when they are carried in relief to a place Befieged, and as fy 
Iron and Daills they are promiſcni uſus, and are not. Counterband; and y 
to the Pitch, the Admiral did no wrong , for the King having by a Cop 
ceſſion in the former War declared, that the Sweds carrying the nat 
produR of their own Countrey, ſhould not be quarrelled as being Com 
terband,' And 'it being debated, whether that Conceſhon could only e. 
tend to that War, or if it did continue in this War. The Admiral gz 
only. appoint it to be inftrufted that the Admirality of Ergland whereth 
Kiog is preſent, did not condemn Pitch-carried by the $weds from they 
own Countrey to Holland, but. hath neither condemned nor afſoilzied the 
Pitch , till Probation thereof be returned. 


The Lords adhered to the Admirals Decreet, and aſfloilzied from the 
Reductions | 


Gibſon contra Ramſay, June 14. 1673, 

 T Mquhile Joh» Ramſay having only two Daughters, one of the 

| a _— of the ſecond Marrings 5 Mr. George Gibſon irrd 
Daughter of the firſt Marriage, and John Ramſey provided his whole E 
ſtate to the Daughter of the ſecond Marriage, but drew up a Bond in f 
vours of Mr: George of 6000 Merks, which he did not deliver , but cancel 
ted it a little before his death 3 whereupon Mr. George obtained a Gift 
the Ward and Marriege of Janet Ramſay, Daughter of the ſecund Marrigg, 
and purſued Declarator for the avail thereof, and inſtructed the Eſtate to 
be-twelve Chalder.of Vial, and 150. Pound of Silver-rent, and 12009 
Merks of Money, burdened with a Life-rent of nine Chalders of Viduil, 
and 300. Merks of Annualrent, and thereupon cravedthat the whele free. 
ſtate' might be. declared to, be the avail, of the Marriage, in reſpect the De- 
fender is a Woman, and ſo her Marriage is the worth of her Eſtate , that 
he was moſt favourable, his Wife being Heir-portioner, and exchuded, and 
the Defunt- being induced by his Wife to cancell a Bond of 6000 Merks 
in.. his favours, apon Death-bed in favours of her Daughter. It ws 
anſwered, That Law arid Praftique had ſtated the avail of a-CMarrige 
ahke, whether the Party was Man or Woman, and otherwayes the Me: 
riage of an Heretrix would notbe a Cafuality but an ExtinQion of the Fer, 
which were ſo hard, that nothing but a pofitive Statute, or uncontroverted 
Canluetude could inferit, 
-: The Lords conſidering the favourablene(s of the caſe upon the Purſuen 
pry modified the avail of the Marriage to eight thouſand five hundred 


+. + | Deweldſov contra the Maſter of the Debors, June 17. 1673. _ 
FYAptain Dowaldſor having brought up the Ship,, called the Debore 
(2 fro adotaicd bythe Admiral T 


ſhe 
he Captain gave in a Bill. of Sul 
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fion, whereupon the Lords heard the Cauſe, whercin it was alledged, that 
the Admiral h1d done wrong in abſolving rhis Ship , there being ſufficient 

round to declare her Prize, in fo far as the Ship pretended to be a Swe- 
diib Ship, and that ſhe had received a Paſs from the Colledge of Commerce 


- in Odober 1672. bearing, That her Owners in Stockholm had made fainh 


that the Ship being then at Nants in France, did belong to them, and to no 
other, and that ſhe was to be Loadned wnh Brandie for their uſe, and he uſe 
of no otber, Yer by the Skippers Oaxh it is acknowledged , that the Ship 
having been tormerly Loadencd with Brandy ſhortly atter the Paſs , the 
was torced by ſtreſs of Weather to go in to Portſmomth in England and by 
the order of the Owners Correſpondent Touley at London, the Brandy was 
Dilloaded and fold there,and the Ship was ſent back to Nants by Touleys or- 
der, to be Loadedagain with Brandy forthe uſe-of the Owners in Stock- 
bolm mentioned in the Paſs, and the Ship being. taken near the Coaſt of 
Holland, was brought up, and acknowledged that he had a privat Di- 
re&tion , that incaſe other Ships did prevent him towards Stockbolzs, he 
ſhould ſer in to Bream : Whereupon it was alledged, 19. That the Ship 
was without Documents as to this Voyage, and that the Pals was only for 
the former Loading of Brandy, and not for this, and that the Formule 1n 
the Swediſh Treaty bears, That the Skipper and Owners ſhould make faith that 
the »hip and Loading belongs to jſree-men , expreſſing the quantity and quality 
thereof, and this Paſs mentions nothing of this preſent Loading, but ofthe 
tormer Loading, and therefore as to this Voyage ſhe is without Document, 
which is an unqueſtionable ground of Prize. 29. The formula of the Paſs 
requires the Port to be expreſt, which in this Paſs is Stockbolze 5, and the 
Skipper by his Oath acknowledges that he was ordered to Bream, and yet 
can (how no Order for it, and fo the Paſs is falfe, as tothe Port; It 1s 
alſoa relevant ground of Contiſcation, but the true concealed Port hath 
been Hol/and, where the Ship lingered for ſeveral dayes; and albeit a Pi- 
lot-boat came out to her, yet being Loaded with Brandie, which 1s pro- 
hibit in Heſfand, (he would not enter in, in the day-time, but reſolved to 
ſteal in privatlyz and ſhe was taken thirty Leagues off their Courſe to 
Bream, and yet the Admiral did fimply abfolve her , without neceffity of 
proving the property of Ship and Goods, which was the leaſt could be 
cone on ſuch grounds, It was anſwered, That the Admiral did juſtly ab- 
ſolve, withour further probation, becauſe here there was no juſt ground 
of ſuſpicion 3 for there 1s nothing in the Swediſh Treaty, that Paſſes muſt be 
renewed at every ſeveral Port, which would exceedingly clog Trading ; 
for ſuppoſe this Ship had received her Paſs at Storkbolav, to carry a Load- 
ing to Nants, and from that to London, and from that to Holand, and 
thence homeward ; it 1s not to be imagined that new Paſſes behoved tobe 
obtained in all theſe cafes; and this Ship having received a Paſs while 
ſhe was at Nats, it muſt ſuffice her till ſhe return to Stockholm ; but eſpe. 
cially in this caſe where the Skippers Oath bears, That the firſt Loading of 
Brandy was deſigned for Stockholm, but by ftreſs of Weather being forced in 10 
Portſmouth, was ſold there ; ſo that the Ship went back upon the ſame de- 
ſign to Nants to bring the like Loading of Brandy that is expreſt in the 
Paſs; and it is impoſſible to forſee ſach accidents, and to provide Paſles 
for them 3 nor doth the alteration of the Port import any thing as to the 
falſhood of the Paſs; unleſs an unfree Port were concealed ; for this Ship 


might freely have gone to Stotkbolnd , Bream , or Amſterdan, having no 
Connterband-goods a-board, and the Skippers Oath makes it clear that ſhe 
was conſiderably out of the way to Breawy, but through occafion of Wind 
and 


Aa 3 
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and Weather, and that ſhe was clear paſt Holland, and never Anchor 
near to it, It was Replyed for the Caprain,that the Paſs by the Treaty rg 
quiring an Oath,both for Ship and Goods,d1d neceflarily import it toh6 
renewed for every new Loading, otherways the Dutch would certaj 
fraught ſuch Ships at a great value, and fo drive on their Trade, if tþ 
firſt Paſs were ſufficient, rill the Ship return to the firſt Port, and this Shi 
having had her firſt Paſs at Narts,, her return back to Nats termingy 
that Voyage, and ſhe ſhould and might eaſily have bad a new Pals fey 
from Stockholm over Land for this Loading, as well as for the reſt ;; fhe 
might alſo have had a written Order for changing her Port, and fo hay. 
iog negle&ted theſe things, which ſhe might fo eafily have done, there 
great ground of Suſpition, and at leaſt ſhould 'burthen the Strangers t 
prove the Property of the Loading to belong to free Men, 


The Lords found that there was ſufficient ground of Suſpition to wy. 
rand the Privateer to bring up this Ship, but'found that the grounds 
Suſpition and the Preſumptions were ſufficiently taken off by the Skippen 
Oath, and that the Ship and Goods belonged to free Men, and that the 
Strangers needed not further inſtru the Property, but found it relevant 
the Privateer to prove by the Oath of Touley at London, or the Fator x 
Nants, that the Loading was not upon the account of free Men, but upan 
the account of Enemies, which they found relevant, fo ordained the Ship 
and Goods to be valued and delivered to the Stranger upon Caution, tg 
make the ſame furth-coming, if the Privateer ſhould prevail. 


Smith contra the Earl of Mariſchal, Jane 19. 1673, 


Ame Giles Smith purſues a Declarator of Failzie againſt the Earl of 
Mariſchal, on this ground, That ſhe having right to an Hundred 
and-Sixteen Thouſand Merks in Wodfet, upon the Earls Barony of Inneryy, 
did by a Contra with the late Ear], for getting ſure and timeous pay- 
ment, accept of Fifty fix Thouſand Merks, to be payed by ſeven Thow 
ſand Merks at every Whitſunday, imputed firſt to the Annualrents, 
and then to the principal Sum, and with this expreſs Clauſe, That if twy' 
Terms of the ſaid ſeven thouſand Merks ſhonld happen to run in the third unpuy 
ed, that the Earl ſhould loſe the benefite of the Abatement, and to pay the whak 
Sur ; ſothat now there being two Terms paſt before the Summonds, there- 
fore craving the Clauſe irritant to be Declared. The Defender alledged, 
That this Clauſe irritant being frequent in ContraRts, hath always bee 
underſtood in this Senſe, that if two Terms run in the third Term, ſothatth 
third Term be compleat and come, otherwayes it would be commited by 
the running of one day after the ſecond Term, and fo import no more but 
two Terms running together 3 and the Clauſe being ordinarily in Back 
Tacks, it ought notto be ſtriltly interpreted, theſe being Penal, and a great 
Dammage to Parties, and this Clauſe being expreſt inthe A@& of Parliament, 
anent Arnulling Feus, If two Terms of the Fen-duty run in the third unpayed, 
it hath never been ſuſtained, but when the third Term was compleat, It 
was Anſwered, That the Interpretation of this Clauſe,muſt be by the rum 
nipg, and not the compleating of the. third Term, otherways it would 
import no leſs than if it had born, . if three Terms run together unſatisfied, 
and ſo.would have been expreſt in theſe Terms, and the Caſe here is no 
way. Penal, the Purſuer only demanding her own Right as before it wa 
reſtricted. | 
The Lords found, that the Clauſe imported, that the third Term be- 
hoved to be compleat. Nickd 
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Nichol Sumervel contra Tune 20. 1673. 


Here'being a point of Form reported from the Outter-houſe to this 
effet. An Aﬀigney having _—_ the Debitor,he ſuſpended upon 
a reaſon of Compenſation, which was tound relevant,to be proven by the 
Cecents Oath, becauſe the Cauſe was litigions before the Aſſhgnation, and 
a Diligence was granted to the Debitor againſt the Cedent to depone 3 
but he not having compeared, the Queſtion was, Whether the Debitor 
ſhould proceed in further Diligence by Hotning and Caption, to forcethe 
Cedent to compear, as if he had been a Witnels to prove his exception; 
or if that the Debitor might Cite him Perſonally, or at the Mercat-Croſs 
of Edinburgh, if out of the Countrey, and thereupon might obtain him 
holden as confeſt upon the verity of his Reaſon,and if his being holden as 
confeſt would prove againſt the Aſſgney, or if the Aſligney was obliged 
to produce him, 

The Lords found that the Aſſignation being taken after the Cauſe was 
litigious, it could not prejudge the Debitor, but that if the Cedent was 
Perlonally apprehended, or at the Mercat-Croſs of Edinburgh, if out of the 
Countrey, it would prove againſt the Aſſhgney. 


Captain contra the Maſter of the Ship called the St. Mary, 
June 25. 1673. 

£ hr Captain of the Privateer called the St. Katharine having taken 

the Ship called the St. Mary, the Admiral did Abfolve the Ship 
ana Loading 3 The Owners of the Privateer purſued a Reduction of the 
Admirals Decreet, and a Declarator, that the Ship was lawful Prize, be- 
cauſe the Admiral had unwarrantably repelled theſe grounds of Confiſca- 
tion, 1®, That the Paſs for this Voyage was falſe in the moſt ſubſtantial 
point of it, in ſo far asit bears, T hat the Skipper made Faith that the Ship 
and Loading belonged 10 the Citizens of Copenhagen, and yet by his Oath he 
acknowledgeth that he did not make Faith when he got his Paſs; 
ſo that the Paſs is not only null and diſconform to the Daniſh Treaty, but 
it is falſe in that which is -the Kings only ſecurity againſt the Trading of 
his Enemies under the covert of the Paſles of his Friends, and there can be 
no ſtronger evidence of a Contrivance, then that the Skipper would have 
omitted that' which he knew to be his greateſt Security,he being obviouſly 
known to be by Nation a Hollander, and thereby ſuſpe&t, which could 
only be purged by the reality and ſufficiency of his Paſs, 2%. The ſaid 
Paſs bears, the Ship to belong to the Skipper and other Inhabitants of Copen- 
hagen, and yet the —_ by his Oath denyeth that he hath any ſhare of 
the Ship, which is another pregnant evidence of Contrivance by hig 
Oath,to take off the Evidences that he is yet a Refidenter in Holand,where- 
by the Ship would become Prize, and in conſequence the Loading, where- 
as it appeareth by the Oath of his Son, and good Son, that his Reſidence 
hath been till in the States Dowrinions, where his Wite did conſtantly re- 
main in a Houſe belonging to hitmſelf in Property, and was only two 


. Moneth in Copenhagen four years ago, and by ſeveral other Miffives taken 


aboard, Written from Holland, be intreats her Hutband to come Howe. It 
was Anfwered for the Strangers, That the grounds of Adjudication are not 
relevant, for albeit the _ doth ingenuouſly acknowledge that he 
made no Faith, yet that makes not his Paſs falſe, becauſe a falſe Paſs is 
that which is a forged Paſs, taving! a forged Scal or Subſcription, bur al- 
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beit ſome Aſrtions in it be not-true, it does not render it falſe, and m; 
ſuch DefeQts havihg been paſt over by the Lords, neither was it the Skip. 
pers fault ; for if an Oath had been demanded, he would have given |, 
and his Oath given now before the Admiral;ſupplies it ſufficiently, 20, gy, 
bert thereby he ſhould loſs the benefite of the Freaty, by which he wy 
to go free without all Inquiry, yet he cannot but be in the condition o 
any Neuter, who may Trade without a Paſs upon Oath, though they may 
be more readily brought up, and he produces two Paſles in the forme 
Voyages, ſhowing that he was ſtill Skipper of this Ship before the War, 
he doth alſo produce a Certificate from the Kings Envoy extraordinar jg 
Copenhagen, recommending him to paſs free, which the Envoy would ne 
ver have done, if he had not had certain aſſurance that both Ship an 
Loading were free :' And avto the ſecond point,albeit the Paſs bears, th 
Ship to beloiig to the Skipper and others, the Skipper hath deponed that i 
was a Miſtake, occaſioned by the Formula in the Daniſh Treaty, bearing, 
that the Ship belongs to ſuch a man Skipper, and to his Owners, which 
thicrefore uſeth to be put in the Paſs, though the Skipper be not Owner, 
And it appears by the Depoſitions, that the Skipper hath had a Chamber 
ih Coperhagen, and that his Wife came there in February laſt, and that he 
bears Burthen there, and that his Wife went to Hola#d to ſee her Daugh. 
ter, and ſuppoſe he were a Hollander,and had a ſhare of the Ship, it could 
but forfault his own ſhare, and not the ſhare of the other free Men, nor 
yet the Loading. It was Replyed, That the falſhood of a Paſs is nor un- 
detſfdod by the Forgery, but when the Subſtantials of it are not true az 
they are expreſt z for albeit an Ertor in a point, not material, which be. 
ing «xpreſt, would not Confiſcate, hath been paſled over ; yet if the Ef: 
ſetitials be not true, ſuch as the Owners,the Port,and the Species of Goods, 
the Paſs is thereby falfe, and is worſe than the coridition of a Neuter hay: 
ins Documents withoiit Oath, and is an evidence of a Contrivance and 
Colout;to repreſent things neceſſary for free Trading othet ways then they 
ate 5 amongſt all theſe; there is nothing of ſuch importance as the Oath, 
without which it is impoſſible to exclude unfree Trade, and without which 
the Kinips e4lher cannot know whether Ship and Goods be free ; and by 
the Inftficiotis given by the King in Council of F#glard, to the Judge 
of the Admitalty there, it is expreſt, That Ships having no Documenis, 
1h take uf in Fnllgment of falſe or donble Documents , are good Prize ; and 
Of the ſame ground the Ship called the Calter, was found Prize in Ft 
briciy 14; becauſe her Paſs bore, T hat the Partners of the Tar-Company wert 
Owners, albeit the Skipper by his Oath acknowledged, that Mt. Surton an 
Eng9h1r4# reſiding in Stockbot##s, was the Owiler, atid was a free Man, 
yer the falſhodod of the Paſs was held as a Probation of a Contrivance, al- 
beit the Sath bore, that the Goods were to be conſighed to ar) Evghſbrres 
at £649 ; and it is much dre materia}, that there was rio Oath given 
at 4}, ner doth the Skippers Oath given before the Admiral verifying the 
PaIOPHly the ſamezfot thete is great odds betweth 4 Parties Oath,when ht 
3 free and ufi-ehfaged, ard when be hath Nfndll Temptation not to be l6- 
$tnous;Mnd the taking of a coldurabte Paſs bearing an Oath,but without 
4 Dith, Which #mpht probably carry bit through, ahd then deponing 
after H&E Was tk , if this Were palſed ovtt, there is no poſſible 
eufity +6 bar Wilfee Trade, tor is there any ufe of effett of the Treatits 
8s to the King, Hot tan it be debated but this Skipper hath uſted a colours 
able Paſs, and HhMth etideavouted thereby to deceive theſe cottiaifſionated 
by the Kip, arid {6 hath committed ati evident Fraud atid —_— 
n 


The Deciſions of the Lords of Seſſion, 1673. 193 


And as to the ſecond ground, it being proven by the Skippers own Pals, 


that the Ship belongs to himſelf and others, his Oath can never take off 
that Probation, being given in his own favours, upon the examination of 


the Judge, without reference of the Party of that point to his Oath, which 

none could: be ſo fooliſh as to do, having Writ to prove it 3 and it is an 

empty pretence alledged from the Formula, bearing, the Ship to belong to 

ſuch a Skipper and others,which can be no warrand for the Skipper to ſwear 

ſo, when it is not true : But the meaning of the copulative in this, as fre- 

quently in- other Caſes, is not that the Skipper mult always be Owner, 
but that the Skipper, or any other free Man, being Owners, the Paſs 
ſhould be taken according to the Truth, which will be no detect 1m the 
Formulas And for the Evidences of the Skippers changing his Domicile, 
they do not prove, but the contrary Probation is far ſtronger, for at one 
time a Party may have many Domiciles, but his Reſidence is eſtimate by 
his principal Domicile, which is always underſtood where his Wife and 
Family are in his own Houſe,unleſs there were evidences of their ſeparation; 
for a Skipper who is ordinarly at Sea, may have a Chamber in many 
Towns where he uſes to Trade; and though he had a part of his Stock, 
and bore Contribution for it, yet his chief Reſidence muſt be where his 
Wife and Farnily were 3 and though his Wife went to C operhagen in Fe. 
bruary laſt, it doth not appear that ſhe remains there, or that ſhe tran- 
ſporied Her Furniture and Servants, but only had one Daughter with her, 
which ſcems to be but for a Viſite, as it is proven (he went and ſtayed two 
Moneths at Copenhagen four Years ſince, but went back to 'Holland and 
ſtayed there ever till February laſt 3 and though it be a Principle, that an 
unfree Ship confiſcates the Loading, fo that a part of the Ship being un» 
free, ſhe cannot be ſaid to be free, and being one Body, cannot be Con- 
demned 1a part, and Afſoilzied in part 3 but whatſoever might be pre- 
tended, if an unfree Man had a Jatent Intereſt in the name of a free Man, 
not known to the Owners, who might have ated bona fide, which cannot 
be pretended in this Caſe, where the Skipper who is intruſted with the 
whole by the Paſs, is acknowledged part Owner. 


The Lords did not decide all theſe points ſeverally, but found there 
was a ſufficient evidence of Fraud and Contrivance in this Caſe,efpecially in 
the contradition of the Skippers Oath to the Paſs, in ſo material a Re- 
quiſite, as the giving of Oath at the obtaining of Paſſes, being the Kings 
greateſt Security, which they found not to be mace up by the Skippers 
Oath after the Capture 3 and by the tenor of the Paſs, bearing, the Skip- 
per to be part Owner, which his Oath without reference could not control ; 
and found by the Evidences, that the Skippers chief Domicile was yet in 
Holand, much more pregnant than that he had changed his Domicile to 


Copenhagen ; and therefore reduced the Admirals Decreet Abſolvitor, and 
Declared the Ship Prize. 


| Maxwel contra Ferguſon, eodem die, 


M Aſter Hugh Maxwel as now having _ to the Barony of Dalſwin- 
toun, purſues Mr. Alexander Ferguſon as \ucceeding in the Vice of Alex- 
ander Ferguſon bis Father, who did intrude himſclf in the Poſſeſſion of a 
part of the ſaid Barony,apd did adjeR it to his own Lands,and ſet up March- 
Stones about it, as a part of his own Lands; without the conſent of the 
Heretor for the time, or the Authority of a Judge. The Defender al- 
ledged Abſolvitor, Becauſe — latrufion, and conſequently ſuc- 


ceeding 
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ceeding in the Vice of the Intruder preſcribe, when not purſued 
three year after the Intruſion, and it is many years fince this alled 
truſion, and the Party dead. 29, The Purſuer ſtands Infeft in his On 
Lands, and hath poſſeſt this Ground in queſtion as part and pertiny 
thereof by the ſpace of ſeven years before this Proceſs without interrupting 
and ſo hath the'benefite of a poſſeſſory Judgment,and cannot be quarrgy 
till his Right be reduced, The Purſuer Anſwered, That Prelſcripticy 
Eje@ions is only as to the Oath i ltem, and violent Profites, and & 
Purſuer reſtriQs to reſtitution, and the ordinar Profites, which are gy 
competent without Warning, when the Defenders entry to Poſſeſſion w 
violent and vitious, neither can the Defender have the benefite of a pa 
fory Judgment, unleſs his Poſſeſſion had been lawful. | 


The Lords ſuſtained the Proceſs, reſtricted as ſaid is, and found tha 
Defender had not the benefite of a poſſefiory Judgment, his Pofleflionny 
being lawful, 


The Maſter of the Ship called the Verns contra Captain Wilſon 
June 26, 1673s | 


Aptain Wilſon having taken the Ship called the Verus,ſhe was declan 
Prize by the Admiral 3 The Strangers raiſed Reduftion, whichhy 

iog debated, the Lords found that the Skipper by his Oath acknowledge 
the Loading to belong to a Citizen in Amſterdam, and therefore declart 
the Loading Prize : The Ship alſo was found Prize-upon this ground 
that ſhe had no Paſs for this Voyage, but a Paſs for the Year 1669; a 
another for the Year 1670, bearing her to belong to Swediſh Owners, av 
to have the priviledge of the Swediſh Abatement of the Cuſtoms in the Sound; 
But by a Letter found aboafd, writteri by Citizens in Lwbick to the Skip 
per it was inſtructed, that the Property of the Ship belonged to Lubicke, 
who though they were Neuters, yet having falſe and double Documeng 
viz, the Paſs and the Letter it as found ſufficient to confiſcate the Ship, 


Murray alias Creichtoun contra Murray, eodem die. 


Ir Robert Murray having purſued Improbation of a Deed of Leaſe and 
g Releaſe, bearing date 1n Scotland, whereby the Earl of Aunandale con 
veys his Eſtate in-[reland to Burghtown, he did obtain Certification for not 
ProduQion, and now purſues for Dammage and Intereſt, that by that falk 
Deed he was damnified in the value of the. Iriſh Eſtate. It was Alledge 
by the Defender, That he hath a ReduRion of the Certification depending 
and craves to be reponed, becauſe; he having proponed a Defence raj# 
dicate, that the falſhood or verity of the Deeds were moſt ſolemnly try 
in Trelatd before the Kings-Bench, by two ſeveral Tryals and Juries, and 
were found true Deeds 3 and that upon a Purſuit moved by the Purſue 
himſclf, ſo that the matter having been judged by a Soveraign Court in 
Ireland, after thirteen years dependance, 1t could not be again called in 
queſtion here, which being proponed in the Improbation to ſtop Certitig. 
tion. The Lords found, That that Defence was proponed dilatorie, ad 
ſo behoved to be inſtantly verified 3 and therefore ſeing theſe Sentencs 
were not produced, they granted Certification upon'the fixth day of Febrvay 
conditionally, that if the Sentences were produced before the end of tix 
Seſſion, they would take the fame in conſideration z and there being p16 
duced a Paper the laſt day of the Seffion, which the Lords found nott9 
fatisfie the condition of the Certification , did therefore 'ordarn 'it to bt 


Extraded, 
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Extracted, whereas in that ſhort rime it was impoſſible to get Writs brought 
fom lreland ; and the Defender had advice of Lawyers, both in Irelazd 
and Scotland, that he would get a Term to prove that Detence, and fo 
was in an excuſable ignorance, and was in His Majeities Service, being 
high Sheriff of a County 3 and upon application to the Lord Lieutenant 
to come over, was refuſed, and did immediatly upon the firſt notice, uſe 
all poſſible diligence to bring over the Sentences which he now produceth,. 
and therefore ought to be reponed, It was Anſwered, That a Certifi- 
cation in'an Improbation, is the great Security of the Leiges for all their 
Kights, and if it be orderly extradted, is never reduced, even though. it 
were in abſence, otherwaysno Party could be ſecure, and Purchaſers who - 
bought and reſted upon fuch Certifications, would be ruined 3 but much 
more in this Caſe, where the Certification is granted upon Compearancez 
ſo that there is conjoyned two'of the ftrongelt Securities, vis. a Certifica- 
tion in an-Improbation, and a Decreet in foro, It was Replyed, That 
albeit Certification be a very great Security, yet there is great odds when 
It is quarrelled recently, after the pronouncing or cxtraQting thereof ; for 
there is nothing more frequent then for the Lords to recal it, after it is in 
the Parties hands, if any Writs be produced 3 but when there is any In- 
terval, Certifications uſe not to be eaſily recalled 3 bur in this Caſe it is all 
one as if the Certification had been quarreMied the next day after it was 
Extracted, for it was ordered to be Extracted the Jaſt day of February, 
and the firſt day of June it was quarrelled, whigh is the next day, ſetting 
alide the Vacancy : And albeit Decreets im foro are very bardly recalled, 
yet no D«creet is counted iz foro, but where Litiſconte(fation is made, 
but where a Defence is only proponed dilatori?, and repelled, becauſe not 
inſtantly verified, it is never counted a Decreet in foro. It was Du plyed 
for the Purſuer, That Certifications have feldom been recalled, but never 
but upon Production of the Writs called for ; and if the Defender will 
produce the Deed of Leaſe and Releaſe, agd ſubmit it to a Tryal here, 
the Purſuer is content to repone him. It was Triplyed for the Defender, 
That the ordinary order of recalling Certifications, is upon production of 
the Writs called for, becauſe it is a rare Caſe that Repoſition' is craved 
upon a former Abſolvitor from the Forgery, as is in this Caſe ; but there 
is as good reaſon to repone upon production of an Abſolvitor, as on the 
produaiion of the Writs queſtioned. 


The Lords refuſed to Repone the Defender againſt the Certifications 
unleſs he produce the Deeds of Leaſe and Releaſc, but if the Defender will 
uadertake to produce them, they declared they would repone him, and 
did _ _—_ _ = pu from = Sentence of the Judges in Ireland, but 
reponed him ſimply that he might his Defence rei judicate 
zorie alter the Sentence. PAM ſ GE”. 


Heriots contra Corbet, June 27; 1673; 

TOhr'and Joſeph Heriots having imployed one Flezwing a Meſſenger for 
J apprebending Jemes Heriot with Caption, for not fulfilling of a Prceogs | 
Arbitral, who having taken him, ſuffered him to eſcape, and thereu 

they purſued the Meſſenger and Cautioners before the Lyor, arid obtained 
Decreer depriving the Meſſenger for his Malverſation, and the Cautioner 
to pay 500 Merks of penalty, conform to his Bond of Cautionry, hereby 
be became obliged for the » eſſenger fot faithful Adminiſtration of his Truſt, un- 


der the penalty of 500 Merk,, vo fo pay the whole Sums c —_— 
2 the 
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the Decreet Arbitral, as the dammage ſuſtained by the Party , in not execning 
the Caption. , The Cautioner Suſpended on this reaſon, that the Zyon wa 
not Judge competent to determine the dammage of Parties by the defailt 
of Meſlengers, which is a Proceſs of very great importance z . and the gg 
and late Ats of Parliament eſtabliſhing the Lyons Courts, gives him only 
power to deprive Meſſengers, and to decern their Cautioners to pay their 
Penalties in their Bond of Caution, without any mention of the damma 
of Parties. It was Anſwered, That there is a particular unprinted AR pry 
duced, Ratifying the Priviledges of the Lyon, and including a Power tg 
determine the Dammages of Parties. It was Replyed, that the ſaid Rat 
fication, not being a Publick Printed AQ, but paſt of courſe amongſt the 
Ratifications unread, was Salvoure, eſpeciilly 1eing the laft ACt inthe loft 
Seſſion of Parliament gives no ſuch power, butonly what the Zyo# had by 
Law or Cuſtom before, | 


The Lords having ordained the Zyox to produce his Books, to inſtrug 
what hath been the Cuſtom of the Lyox before, they foutid no fuch Cuſton 
proven thereby, and had no regard to the privat Ratifieatron, and found 
the-two Publick Ads gave the Lyon no power to detetimine the dammagy 
of Parties, and therefore reduced the Decreet. . 


Arnold contra Scot and Frier, June 28. 1573. 


Arnold, Reli& of Umquhile Wiliam Baxter , purſues for Maill 
and Duties of her Life-rent- Lands, wherein ſhe was Infeft upon her Con- 
tra&t of Marriage. It was alledged for the Wodſetrer of the Lands, that ſhe 
was denuded by her conſent to the Contrat of Wodſet of the Lands grants 
ed to him by her Husband, wherein albeit there be a Back-T ack, yet it s(t 
to the Husband, his Heirs and Aſſigneys, and was Appryſed from him, to 
which Appryling the Defender hath Right. It was anſwered, 1®, That 
the Purſuer hath only Subſcribed the 1aſt Sheet of the Contradt of Wade! 
In which Sheet there is nothing to exclude her 3 and for the remanet 
Sheets Subſcribed only-by her Husbanid 3 his neceſfiry might have forced 
him to collude with his Creditot to her prejudice, which is very manifet, 

ſeing the Back-tack is not taken to the Husband and her, whereunto 
never conſented, but only to ſecure the Creditor 3 fo that the ſuperplus 
of the Duties by the Back-tack might have —_ to her ſelf, 20, The 
taking of the Back-tackin favours of her Husband only, is a Donation be- 
tween Man and Wife, which the Purfuer by this Proceſs hath revocked, 
and doth revock ; for albeit ſhe cannot revock that which is done in fa 
vours of the Wod-ſetter, being a third party, yet ſhe ray well revock the 
acceptance of a Back:tack to her Husband, excluding her ſelf, It was Re 
plyed for the Woodſetter, that the Purſuer could not revock the accep- 
tafice of the Back-tack, becauſe ſhe had judicielly ratified the whole Cot 
trat of Wodſet, and ſworn never to come in the contrary thereof; which 
judicial Ratification eontains the whole tehor 6f the Coftratt, and doth a: 
bundantly ſupply the Subſcriptions on the Margtnt z fitither art theſe i& 
quifice ts Conlenters, who uſe only to fubſcribe #t the foot. It was Di 
plyed for the Purſuer, x, That the judicial Ratifiention is without a war- 
_ ratid by tlie Piirfuers Sublcription : And the Lords both by the AR ofS6 
_ defuit , and marty Decthions, bave found that Ads of Iriferior Couril 
 vithiglt the Parties Subſcripriony proves net, as itt the acceptance of Txt 
Cordtdrs, &6,. 20, Oaths given are enwattantable, and not _—_ 

being contra ju publicurs, to take away s Law inweduced for preſety 
oti of the intereſt gf Spouſes apainft mſinuations and perſwalions of - 
otners 
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other ; for by the lame, facility, that they may be induced mMuINo amore ſc 
"[polzare, they may be alſo 1aduced to ratifie it judicially ; and. it hath been 
lately found, 'that a Wites Bond,though judically ratified with an Oath, js 
null. 3*. Albeit the Ratification and Oath reJates to the whole Contract, 
et it can only be extended to the Wodſetters intereſt, at;;vhoſe deſire and 
[have only it was taken, and riot at the dclire of the Husband. Ir was . 
Triplyed for the Defender, that ſuch R atificatious being done upon a Sub- 
ſcribed Contra@t, have a ſufficient warrand, , andthe cuſtom of Edinburgh, 
that ſuch £ arificationis have been ſo done paſt memory, puts the ſame be- 
ond queſtion, And albeit perſonal obligmefits of Wives have not been 
Jalidat by their Oarhs, becauſe they ate null 'derds, . yet that is not. to be 
extended to this cale,wherethe conſent is valid of it felf, butis revockable, 
andis like the caſe of Minors,who Twearing not to.come agaiplt their Deeds, 
cannot be reſtored by that famous Novel, Sacraments puberum, and yet the 
pretetice of being induced with equal facility, .is as much there as heres 
The Lords found that the Judicial Ratification of the Wife, could only 
be extended to the intereſt ot the agile , and, found the Back-tack beirig 
only in favours of the thus-andz a. Donation xevockable, and found: the 
Wife to have right to the Maills and Duties'mure then the Wodſetters An- 
nualrent. | 
Mr. Street and Jackſon contra Maſon, July 2. 1673s 
m © R. Street, and Mr. .Jackfon.. being Creditors ro James Maſon elder in 
Sumsextending to above 2500 pound Szerling of Principal , which 
became due by a Trade and Correſpondence that was entered into; and be- 
gun before his grantinga Right of the Eands of Poxbeath arid 6thers, "in 
favours of Maſons Son, purſues. a Reduttion and Declarator of the Sons Tn+ 
feftment;/ as being made and gramed: by a moſt grofs arid fraudulent con- 
trivance; in defraud and prejudice of the Putſiers, whq of before were en- 
tered intoa publick Trade and Correſpondence with Maſon elder, and by 
the reſult and produ@ whereof, he is Debitcr torhem in the foreſaid Sun, 
It was alledged for £Maſon: youriger, that'the Purſiers ReduQion 'and 
Declarator cannot. be fuſtained; becauſe ithe ground of their Debt being 
founded upona Bond, and the furniſhing of Werchant-ware 5 it appears 
both by the Date of the Bond, and. by the furnithing of Metchant-ware, 
that the ſamine was poſterior tothe Infeftment quartetied;,and the Lords by 
their former Interloquator did go the urmbſt length in ſuſtaining the Bonds, 
albeit poſterior,in ſo far as it could. be proven tHat they were pranted for 
turniſhing of Merchant-ware prior to the Sons -Infeftment.' 2%, The Law 
of this Kingdom hath fully providet!' for the intereſt and ſecutity of Credi- 
tors, by the Act of Parliament 162t. arid which does only proceed itt the 
caſe of anterior Cteditors, to whoſe fraud ind pitjidice Rights are mad 
without true, juſt and onerous cauſes 3 and Befides, publick Repiſtets a 
eſtabliſhed, _ every one may know the condition of ee —__ 
Contradts; and it is evident by ary accompt- produced , thit A1aſorr el 
was _ Debitor to the _ the tithe of the granting of = — 
to his Son, except 49 x terling 5 and Mafor elder not bei 
nothing Roald Hobie be might rs a oublick Infefement 
1 favours of his $odnz/ of all, of any part of his Eſtate; and beſides; ft is 
known that the foandation of credit betwizet Merthams, is tiot in cotitem- 
plation of real Eſtates. To which it was Replytd; That the Purſuers Re- 
duction and Declarator bught notwithſtanding ro be ſuſtained , and the 
pretences inſiſted on are of no weight to juſtifie or. deftid kich a. deteft- 
able, fraudulent, and unbeard-of contrivance as Maſon elder hath made 
_ uſe 
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ule of, in ſettling and conveying his Eſtate in fayours of his Son, and in 
the mean time drawing in his hands the means and Eſtates of the Purſy, 
ers, and: of others who were aCting bona fide upon the faith, aſſurance ang 
credit of a publick Trade and Correſpondence, that was begun before the 
pretended Infeftment granted to the Son, and continued without any iq. 
terruption, and. by the refaft thereof, the vaſt Debts and -Sums that are 
due to the Purtyers became to be juſtly due; and of which there can he 
no ground of Law or Juſtice to ſuſtain the Sons fraudulent Infettmment 
upon the reaſcns after-mentioned, which your Lordſhigs are deſired eri, 
ouſly to confider, with regard to the Purſuers their privat intereſt, ang 
to the publick credit, honour and Juſtice of the KingJom ; and to the ſ. 
curity of Trade and Commerce, and with regard to that <quity, candoe 
and ingenuity which the Laws and Cuſtoms of all Nations Vave owned, 
allowed, and eſtabliſhed in cafes betwxxt Merchant, and Merchant : Ang 
therefore it is Replyed, 19, That albeit by a former Interloquutor, your 
Lordſhips fuſtained the Bonds, in ſo far as it could be proven they were 
granted. for anterior furniſhing ; yet upon a new Debate principally upon 
this ground, that the Purſuers Debt was the reſult and produtt of a Trade, 
and: Correſpondence begun 'before'the' Sons Infiftment : Your Lordſhipy, 
by. a'new Farerloquutor did ordain (before anſwer) Maſon elder his Compt- 
Books to be produced, that it might appear what his condition was the 
time of making the Diſpoſition to his'Son; and if the famine was granted 
of deſign tor fruſtrate his Creditors 3 as 'alſo, that Witnelles ſhould be ad- 
duced by either Party, for proving the continued” Trade berwixt the Pur- 
ſuers and' Ma/or elder before the SonsRight, and granted Commillion tq 
. Sir Robert Murray and Mr. Erckine, John Toung and Mr. Donaldſon, to take 
infpeion of the Purſuers their Compt-books: And accordingly there'is a 
report under the hands of the ſaids Commiſſtoners, and Witneſſes have been 
adduced upon the points of the faid Interloquutor 3 by which it is ſuppo 
ed, it is clear and evident that there was a Trade and Correſpondence ens 
tered into, betwixt Maſon elder and: the Pyrſuers, before the Sons pretend- 
ed Inſeftment/3 and that Maſon elder before the granting thereof was'a 
perſon of no viſible Fortune :| but on the contrary, was under-great dith- 
culties to maintain any appearance of Credit, and which he ftrugled with 
for a time, upon'a fraudulent Delign.to. ingroſs the Means and Eſtate of 
the Purſuers, . and as to what methods, frauds and contrivances, and other 
circumſtances and qualifications thereof Maſon elder: made uſe of, to con- 
ceal'the Sans pretended Infeftment, and.in the mean time , to act and bes 
have -himſelfas Heretor. The Purſuers refers to the Report and Depo- 
ſitions, and humbly deſires your Lordſhips ſeriouſly: to confider and per- 
uſe the-ſaminez and from which the Purſuers doth ſhortly infiſt upon the 

rounds of Law and Juſtice after-mentioned, why-no Tegard oughtto be 
bad to the /Sons/pretended Infeftmenty in ſo far asthe ſamine_ may be any 
wayes prejudicial to /theipayment of the: Purſuers their juſt Debts: For 
219, Maſor elder havingentered into, and being ſtated in a publick Trade 
and- Correſpondence with the Purſers, which was not interrupted nor 
broken off, although as. is-obvious, the+method and ſtate of Accompts be: 
hoved to alter what-ever is the reſult and produR of the ſaid correſpon- 
denice, is in Law: to be confidered with regard to; and dependence upon 
the: beginning of the ſaid: Correſpondence, whereupon: to queſtion all frau- 
dulent Infeftments made by Maſor elder in! favours of his Son, andiwhich is 
no incroaching upon Law, gr, upon the-A& of: Parliament 1621. but on 
the contrary a juſt, rational and neceſlary-interpretation thereoh,and _ 


il 
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by the-Purſuers are to be looked upon, and reputed as in the caſe of an- 
terior Creditors, in regard the natural quality of the Deht is a reſult and 
produ& of a Correſpondence, and was entered into, and begun before the 
Sons Infeftment, 29. It was obvious and apparent, that in ſach Trade 
and Correſpondence» the ſtate, condition, and metho4 of Accompts doth 
ofien and neceſlarily vary, accordwg to the fevers] payments made, but 
which is not reſpeted where the ſaid Trade and Correſpondence con- 
tinuss, and is not interrupted, nor broken off; it being certain, and may 
appear by the reporr, that former payments is (till the foundation of new 
credits ſo that what can be more abſurd and prejudicial both to private 
and publick intereſt,” and to the- ſecurity of Trade, and to the Faith, and 
Tru(t, and Ingenuity of Merchants, then to allow, that after the entering 
upon ſuch Publick Trade and Correfpondencies, it ſhould be lawtul be- 
twixtthe payment of old Debts, and taking credit for new, to make and 
grant fraudulent Rights and Infeftments in favours of Children, which if 
it were ſuſtained 1t would inevitably tend to the ruine and ſubverſion of 
all Trade and Commerce, and would lay fuch a foundation tor fraudulent 
contrivances, as No man could be fecure againſt the ſamine, 3*. Caſes of 
this narure ſhould be judged with "regard to natural equity, and the Laws 
and Cuſtoms of Nations, and theexuberancy of Truſt that is necellary and 
uſual betwixt Merchant and Merchant, and without which the freedom 
and intereſt of Trade and Commerce cannot be maintained , and upon 
which accompt your Lordſhips 1n othercaſes have fo iriterpret the Laws 
and Cuſtoms of this Kingdom, /as hight -be confiſtent with the Laws and 
Cuſtoms of Nations, and equity and intereſt of Trade: As for example, 
the A&of Parliament anent Preſcription of Merchants Accompts, hath . 
found not' to proceed, where the cafe was a continued Trade and Corre- 
ſpondence 3 and Bills of Exchange have been ſuſtained to be Obligatory, 
without the ſolemnity of Witnefles, and Orders for payment thereof fu- 
ſtained. without the ſolemnity of intimation againſt poſterior Affigneys and 
Arreſters,and Annualrent ſuſtained betwixt Merchant and Merchant,without 
PaQion,and many others that might beinſtanced : And there is much more 
reaſon 1n this caſe,and which inceed 1sno unwarrantable extenſion;but a juſt, 
neceſſary,and rational interpretation of theARof Parliament 1521.and where- 
in boththe Publick Jultice ot the Kingdom, and the ſecurity of Trade and 
Commerce is abſolutely concerned. 49, By the Laws and Cuſtoms of alt 
Nations, and by the common Law, to which the A& of Parliament 1621. 
relates, and which in it {cf was moſt juſt , and founded upon excellent 
reaſon 5 albeit a&io Pauliana frve Revocationa, which is the fame with our 
Reductions upon the ACt of Farliament 1621. - was only competent to an- 
terior Creditors 3 yet both that Law, and natural Reaſon and Juſtice did 
extend the remedy of that Action tv poſterior Creditors, wherein it did 
appear that their Means and Eſtates were ingrofſed animo fraxdandi, and 
that prior Rights were made of deſign to ſecure their Eſtates, that poſterior 
Creditors might have no way to get ſatisfaction of their juſt Debts; and as 
to which-the common Law is clear, as =_ appear by Jaſon in his Tra&Fat 
de aGionibus Rubr, de aGione Panliana 3 and where both he and others con- 
deſcends upon the preſumptions and adminicles that are ſufficient toevince, 
that the poſterior Debts were contrafted animvo fraudandi : But indeed all 
the prefumptions that any Lawyers ever thought on, are far ſhort of the 
pregnant and unanſwerable qualifications of fraud and contrivance, which 
Is made appear in this caſe, That Maſon elder did after the granting of the 
Sons Infeftment ingroſs the Means __ of the Purſuers animo traudan- 
4 61; 
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di, which will be evident upon conſideration and' peruſal of the Report 
and Depoſitions of the Witneſſes'z and it the common Law, and natury 
Reaſon did think fit to allow and grant a remedy in the caſe of poſterige 
Debts, that were abſolutely poſterior to the Rights quarrelled ; how much 
more in this caſe, where the Purſuers Debts cannot be looked upon as jn 
the caſe of poſterior Debts, - having a dependence ex cauſa preterita, and 
being the reſult and produdt of a Correſpondence that was entered into bes 
fore the granting of the Sons infefttment, 5%, Befides the grounds ahove. 
mentioned, - which beyond all doubt are more then ſufficient, in Law and 
Juſtice to canvel and redargue ſuch a fraudulent Infefrment: The Purſy. 
ers do add and conjoyn this. ground further, that it, will appear by the 
probation, that Meſer elder was a perſon-that had no viſible Eſtate, and 
that he was not in a capacity to buy Lands', and it cannot be made ap. 
pear that he had any Means and Eſtate the tune he bought the ſame 3 and 
ſeing it appears by. the probation , that his great Trade wzs about the 
year 1662. Law and Reaſon preſumes that ſeing 1t cannot be otherwayes 
condeſcended upon, what way he did pay and fatisfie the price of the 
Lands which he hath fraudulently conveyed to his Son, that therefore he 
hath payed and ſatisfied the ſame with the Purſuers Means and Eſtates ; 
and as the Seller being Creditor, the Purſuer would have good interett 
to have reduced the Sons Infeftment , upon the A& of Parliament 1621; 
Even ſo the Purſuers out of whoſe Means-and Eſtates it is ſatisfied , have 
good. intereſt to purſue a Declarator, that the Sons Infeftment may be 
burdened'and affected with the Debts. To which it was Duplyed, 19. That 
the Sons publick Infeftment is opponed, 20. Though the common Law 
did allow aio Paxliana to poſterior Creditors , yet 'that was only where 
the receivers of ſuch Rights were participes frandis 3 and. beſides, there is 
diſpar ratio, ſeing in that Law poſterior-Creditors had no remedy to pre- 
vent or diſcover-their hazard-agaioſt latent, privat and fraudulent Rights 
made of beforez whereas by our Law there 1s a'clear remedy, wiz. the pub- 
lick Regiſters : And it doth. not concert» Maſon younger what fraudulent 
contrivances was made uſe of by Maſon elder to conceal the Infeftment af 
ter it was granted, ſcing by the granting thereof he had jus queſitum, and 
which, the Purſuers might have known. | 3®. It cannot be pretended for 
Mr. Jackſon, that he is ſo much as in the caſe .of a Trade and Correſpon- 
dence entered into before | the Sons Infefrment, as will appear by the 
report , and though:be was, it is not , relevant, fince-it appears the time 
of the granting the Sons Infeftment, Maſon elder was not Debitor. to the 
Purſuers, and that Merchants.turn Bankrupts, to the fruſtrating and dif- 
appointing of their juſt Creditors, is no novelty in this and other King- 
doms; and the A@ of Parliament Amo 1621. is the only remedy, and 
doth only proceed. in thecaſe-of anterior Creditors; and it were a dange- 
rous preparative-to extend-the ſame upon points and circumſtances of fa- 
vour, , which may occur int; many caſes as: well as in thiss Whereunto it 
was. Triplyed,:: that the'Purſuers repeats and oppons the ſolid grounds of 
Law: and Reaſon after-mentioned. For 19.. Albeit the Law of the King- 
dom hath, introduced Publick Regiſters, yet that is for further ſecurity, and 
doth. no, ways derogat from 'afty remedy. that was introduced by the com» 
mon.Law, to which the A of Parliament 1621. relates, and 1s founded 
upon, evident- Regfon, and natural Juftice. 20. The A& of Parliament 
1621, doth no. leſs militat in'this cafe, "thai in any other caſe whatſomever, 
in reſpet the Debts purſtaed for. was the refult and product of a correſpon- 
dence begun and continued Hefore the fraudulent Infeftment granted » 

the 
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the Son, as is evident by the report both as to Mr, Street and Mr. Jackſon, 
o, Even by the common Law it was necetſary and requiſite that there 

thould be.inſiruatio donationum, which was judicially made, and was more 
ſolemn then the caſe of Publick Regiſters, and was no leſs recorded then 
theſe ; and yet that Law upon Natural Reaſon and Juſtice did allow a re» 
medy to poſterior Creditors againſt fraudulent Rights, where it appear 
ed the polterior Debts were contritted animo fraudandi (0 that the pretence 
of Kegiſters is of no weight, and of as little weight in this caſe as any, 
both the Father and Sons names being the ſame 3 fo that little could be 
known from Publick Regiiters : And bow little was, known even to his 
Majeſties SubjeQs living within the Kingdom , and his Door-neighbours, 
will appear by the probation , where the Suns pretended Infeftment was 
not ſo much 8s known to any 3 but on the contrary the Father repreſent- 
ed Heretor , and behaved himſelf as ſuch, by all Deeds of Property and 
Polleſſion, and by granting [nfeftme nts ro this Purſuers and others, and 
which by a deteſtable contrivance he did under diſgziſe, pretending that 
it would wrong his credit, it any did know that he granted the ſame In» 
fefiments, making uſe of the fraudulent contrivances in the way and man- 
ner ofgranting thereof, as will appear from the probation; 4%. It is a 
ground)els and ridiculous aſſertion, to pretend that -by the common Law 
aFio Pauliana was not competent to polterior Creditors, except where the 
Receivers were participes fraudis, becauſe then perſons might have had a 

clear way to have defrauded the Law by making'of Rights 1n favours of Pu» 
pills, Idiots, and Furious Perſons; and the Argument is retorted, for there 

is here much more Reaſon, ſeing Maſon elder was the fole Actor and Con- 

triver, the Son being a Pupill, and not capable; and thediſtinion inthe 

common Law, as may appear by any common Paratitle , is finglely this, 

That where the Alienation wasex cauſa oxeroſe, it could not be cueſtioned, 
unleſs the Receiver had been particeps fraudisz but where it was ex cauſa me- 
re lucrativa,frans in eventu, was ſufficient , whether there was avimus frau- 
dangi, or not, which is in it ſelf moſt juſt and conſonant to the AR of Par- 
lament 1621, ard to the Practique thereupon, 52. The pretended In- 
feftment granted to the Son, was by a moſt deteſtable, _ and unwarsy 
rantable contrivance; and if this preparative were ſuſtained, it were impoſ- 

ſible there could be any Faith, or Truſt, or Security for Trade and Com- 

merce : And albeit in this and other Nations it is not denyed but there be 

too many inſtances of broken Merchants, yet that isin regard of the ſecret 

and fraudulent contrivances of their Eſtates, whieh cannot be diſcovered 3 

But it is without all example, that a viſible Eſtate ſhould be conveyed, and 

enjoyed by a Bankrupts Son, upon pretext df fjuch a fraudulent Infeftment, 

to the prejudice of the Fathers juſt Creditors: And your Lordſhips would 

conſider the Honour, Intereſt, and Publick Juſtice of the Kingdom and 

there can be no caſe of greater conſequence to the Trade ofthis Kingdom, 

asis known, being chiefly founded upon Cred# z and if ſuch a Helliſh con- 
trivance as this ſhould be ſuſtained, it behoved to-break off and ſubvert all 
hope and expeRation of Credit 3, and upon the matter it were to authorize 
and give encouragement for the committing offraudulent comrivances,per- 
ſans being ſecure that they might ſertle their Eſtates in favours. of their 
Childzen, without being lyable to their juſt Creditors 5 and. as the incon- . 

venienicies both to publick and priyate intereſt, are very great upon the 

one hand, ſo there is not the leaſt ſhadow of any inconveniency upon 

the other, the caſe being very 1" betwixt Merchant and Merchant, 
c and 
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| the Sons Seaſin 3 and that Maſon did produce no Compt-book to inſtryg 


and depending upon an anterior Trade and Correſpondence, and the <, 
cumſtances and qualifications of fraud and contrivance fo high and yig. 
lent, that they cannot concur in any caſe, wherein Law and Reaſon, ang 
the publick Juſtice of the Kingdom 1s not concerned to give redreſsagaing 
the ſame: 


- TheLords having conſidered this Debate, and the Writs and Teltimg. 
nies produced, they found that there was a Truſt and Correfpondence he. 
twixt Street and Maſon elder, begun 1n Arno 1660. and conſtantly cop. 
tinued till the Furniture and Bonds whereupon this purſuit was foundeg; 
and likewayes that the ſame correſpondence was begun betwixt Jackſon ang 
Maſon a day before Maſons Diſpoſition to his Son, and a Moneth before 


that he had any Means to purchaſe this Right for his Son, and pay his 
Creditors, or any Means to fatisfie the Purſuers Debts,but thathe was con. 
monly looked upon as having no ſuch Eſtate , and therefore the Lorg 
found that the reaſons of ReduRion upon this groſs fraud and contriy. 
ance, viz. That the Diſpoſetion by the Father to his Son was done by a Mg. 
chant, who carried on a Publick/Trade and Correſpondence , and could have w 
rational intent, but to deceive the Purſuers, being Strangers, and his Corre 
dents, the Son being an Infant, and no obligment upon the Father to 1nfeft hin, 
weither being provided for his Marriage, or for a Stock when he were of age and 
being almoſt the Fathers whole Eſtate, and more then he had free without reſer, 
vation of the Fathers Liferent, or power to burden, and the Father c 
conſtantly himſelfas Creditor. Theretore the Lords reduced the Diſpoſiti 
and declared Maſon the Father infamous for ſo great afraud ; but the Lords di 
not decide ſeverally yd the grounds, either upon the Acconpt 
that thir Debts were to be drawn back to the firſt Truſt, or upon any g. 
ther, bur upon all joyntly. ; 


Seatoun contra the Laird of Craigivar, July 3. 1673. 


F \\ Raigivar's Grand-father having by his Bond, bearing for Sums bra 
- 4 ney, obliged himſelf to cauſe a Servant of his Subſcribe a Tranſlation 
ofa Bond due by Seatoun of Disblair at a certain Term mentioned in Craigi- 
vers Bond, which isin A710 16 FER which Bond doth alſo bear, that Pit 
medden'had reteived Disblairs Bond, and the Aſjignation, Mr. Alexande 
Seatonn now of Pitmedden, as repreſenting his Grand-father by progreh, 
purſues this' Craigtvar, as repreſenting his Grand-father for payment of 
the Sums contained in Diblairs Bond, ſcing the Tranſlation thereto was 
never granted until Di-blazr became altogether inſolvent. The Defender 
alledged Abſolvitor, becauſe his Good-fir was neither i» cu/pa, nor in morg, 
in proctring the Tranſlation, unleſs it were alledged that Pitmedden had 
produced to him the Bond and Affignation, which is acknowledged to be 
received by him, and without which the Tranſlation could not be draws, 
It' was anſwered, That Craigivar having obliged himſelf to obtain the 
Tranſlation-at a certain Term, dies i#terpe/at pro homine, and he was is 
mora after the-Term, unleſs he had required Pitmedder to produce the 
Bond and Aﬀfignation, and he had not done the fame 3 for being obli 
for a Deedit a Term, he was obliged. to do all things requiſite for 
mance of that Deed, and-it cannot be thought bur that he hath a 
double or 'minit' of the Bond and Aflignation, for forming the Tranſlati- 
on; ſeing'his Bond is not granted conditionally upon production of the 
Aſſignation.” - Th 


” WV =» +» &” 37 & e# & ow FF - T7 Pe _ F © 


Re 


,- 
- 


7” + Fog” o& 


a 1 


TY +» _ -* Fir WH I: TT 5 Fog += O23 hog -= 


The Deciſions of the, Lords of Seſſion, 1673. 203 


The Lords repelled the Defence, and found the Purſuers nat obligedto 
offer the. Bond and 4\lignation, but that the Defender being obliged to 
perform at a Term, ſhould have demanded the ſame it he had aeed cf ir; 


Oliphant contra Oliphant, eodem die. 


Mquhile Lawrence Oliphant "of Condee did Diſpone to Thowas Oli. 
u phant his third Son certain Lands, and the Charter contains this 
Claule of T kirlage, Cum granis ſuper diGirterris creſcentibus, ſerine &- decimis ex« 
ceptis,O molendis apud molendinum de Condi, folvendo Multuras & Lie- Knave- 


ſhip ſolites &- conſuetas, This Condee and his Miller of Condee purſues Thomas 


and his Tennents tor the abſiraGed | Multures. The Defender alledged 
Abſolvitor as to the Multure of Beay, becauſe there was never any payed 
to this Milnz And becauſe the Neighbouring Miisin that Countrey,though 
aſtrifted/by the like Clauſe, pay ne Multare of Bear, eſpecially feing the 
T hirlage is but for Mnltures, Knaveſhip uſed and wors, ſothet unleſs that the 
Purſuer can inſtrutt thar-Mujture bf Bear was- uied and wont, he cannot 
claim the ſame. The Purſuer antwered, that he opponed the Clauſe of 
Thirlage; being expreſly of a# Grains growing, Teind and Seed excepted, and 
that part of the Clauſe, Ujed avd wort, relates not to the Grains, bue'to 
the quantity of the Multure 3 and if before this Thir/age, Bear was not ac- 
cultowed to pay Multure of Bear, but of Uats 3. The Multure of the Bear 
muſt be. the ſame as of the Oats 3 tor there is nathing, pretended: here of 
preſcribing a liberty, as ot 5ear, by pale and kgown. Aftsy/ nos can'be, 
{cing it 1s not 4O years fance the Right was gramed. 

; The Lords repelled the Defences; and fuſtanedt the T hivkegs for the Bear 
according to the quantity of the 7hirie-auttwer of the Mins bur in ref 
that the Defender hath ground to doubr ofvhe meaning of the Clauſe; and 
that thirty years bygone Viattures were now purſued for.;. they moved to 
the Purſuer to paſs from bygones. | | 


Mar wan contra Frans, July 4. 1673, 


D%: UMurman having obtained Decreet againſt Captain French for 
1 J Spuilzie, or wrongons Imromilfion with 40 Sheep; Be Sofperits an 
thisreaſon, That fince the Decrect he. tad obtined@ the C Difcharpe, 
Fhe Churger Anfivered, That the qr wis clicks from the Charger 
who's an [tiot, and underſtood not what ke was doing, by touching the 
Pen of the Nattay in tabſeribing the Difchargii - IK was' Replyed; 
Idiotry was not receivable till it was inſtruted by a Service of Idiotry, as 
Law requires... It was Duplyed, Fltat a'Sorvide of Idiotry is needffary for 
takingaway all Needs done by the Idiotzbut where a particular'Decd is only 
queſtioned, it may be taken away cither upon/the reaſon chat the! Pajy at 
the time was not wertis composr, Or Was circumveened, which are rele- 
vant reaſons of Reduftion, withant'a: Servicey, and Bore the Charger hath 
a Redultion, | | | 
The Lords having called for the Charger, and finding birt x weak 
lunple Perſon, —_—_ abſolutely at [dios 3 ry his Recution 
pow the'Cireumvention, without 4 Service of Idioarys - | 


Birnit contra Mowat and Crawfurd, Jul 5. 16932 
u__ having arreſted in'the' hands of 'Jewer Mower af! Sans due 
| by him'to Heary Rewkive, purfues to make ut' de 
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pones,that he was Debitor ina certain 'Sum the time of the Arreſtment, 
but that ar that time being purſued by Rawkzre,he did conſign certain Bondy 
by the Ordinance of the Lords for Rankines payment, and Thomas Crawfurd 
baving gotten Aſſignation from Rankine, hath obtained Decreet againg 
him,and taken up the Bonds : Whereupon it was alledged for 8irmie,Tha 
be ought to bave Sentence upon his Arreſtment,' and the. Aſſignation made 
to Crewfurd was long after his Arreſtment. It was Anſwered for Crap. 
furd, That-he had arreſied before Birzie, and raiſed Summonds thereupon; 
but Rankine having: aſſigned him to the Debt, and Mowats Bonds, he 
found-no neceſlity to inilt for a Sentence, but now he produceth the fir 
Arreſtment and Summonds, . and thereupon. craves Sentence, - which will 
prefer him to-B3rnie the ſecond Arreſter. It was Replyed for Birnie, Tha 
albeit Crawfurd bad the+firſk: Arreſtment and Summonds, yet he bath done 
greater Diligence, having infiſted upon his Summonds, and: made Liti 
conteſtation, and the Cauſe being now concluded,and adviſing, he ought 
to be preferred, or at leaſt to come in pari paſs with Crawfurd who hat 
-Not infiſted, | 
;, The Lords preferred Crawfurd, as having: the firſt Arreſtment, and a 
Proceſs, whereupon Sentence might now be pronounced. 


Hume contra Swith, eodems die. 


Mien purſues a ReduQtion of a Diſpoſition granted by Rs. 
Þ bert Sinclare, of certain Tenements to Katharine Smith, his Wife 
Siſter, as being betwixt-conjun@ and confident Perfons, without an one- 
rous Cauſe in-ptejudice of her, who is Sm:dlares Creditor 5 for albeit the 
Diſpoſition bore Sus of Maney, yet the. narrative did not prove betwixt 
conjund Perſons, unlefs it were otherways inſtrufted, It was Anſwered 
for the Defender, That Law hath never interpret a Wifes Siſter to be x 
' confident perfon, meant by the ACt of Parliament, which hath been & 
tended to Father and Son,and Brother and Brother, but never to a Wifes 
Siſter. It was Replyed, That it was extended ro a Good-Brother in the 
caſe of Birnie contra 


| The Lords before Anſwer, Ordained the Defender to condeſcend upon 
the onerous Cauſe of the Diſpoition,and to adduce ſuch Evidences there. 
fore as ſhe could :' and ſhe adduced one Witneſs, who deponed that he was 
Witneſs to a Bond. of 350 Merks dye by Sizclare to Smith, and that he 
pond Sinclare: acknowledge that he was due to her ſeven hundred 
er | 


The Lords found this a ſufficient Adminicle to aſtrutt the Cauſe one 
rous of the Diſpoſition pro tanto, the Defender giving her Oath upon the 
verity thereof, and declared the Lands redeemable from her thereupon, 


/;/ - - © Maſter of Saltown contra Lord Saltoun, eodems die, 
NO was a Bond of 20000 Livers granted by the Lord Saltowr, and 
||: ſeveral others, who were all Captains.in France in the Earl of Ir- 
rings. Regime, toa Freachimen there, according to'the Stile and Form 
of France, The Maſter! of Saltown having procured right to this Bond, 
and therewith intending to affe& the Lands of Batverie, which the Lord 
Saltoun had difponed:to Arthur Forbes, purſues the now Lord Saltour and 
other the Heirs of NY late Lord apes” un þ = _ 
ciation, ight Adjudge... '.Compearance was made for Arthur! Horbe, 
ax. haying War by oy DOOM to exclude any pretended Debt that 
® might 
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might burthen the Lord Saltonns Heirs or Eſtate 5 who alledged Abſolvitor, 
Becauſe.the Bond was null, having no Witneſſes, and no Deſignation of 
the Writer, which are required by the At of Parliament. It was Re- 
plyed, That albeit theſe be neceſlarily requiſite to Writs made in Scotland, 
yet it doth not extend to Writs made elſewhere, being done according to 
the cuſtom of the Place, nor doth it extend to Bills of Exchange amongſt 
Merchants 3. and it is offered to be proven, that this Bond is valid accor- 
ding tothe cuſtom of Reemes in France, where it was made z for tryin 

of which Cuſtom, Commiſſion was granted to the Preſidial of Rhemes, 
whoreturned their Report,that by their cuſtom,and the common cuſtom of 
France, ſach Bonds were valid, though there were no Witneſſes inſert, if 
by Witnefles, or by compariſon of Writ, the Hand-writ of the Party 


were proven. 


According.-to which Report, Th& Lotds by comparing of the Lord 


Saltowni'Hand-writ, and other Writs produced ſubſcribed by him, did ſu- 


ſtain the Bond, 

Edmiſtoun contra Primeroſe, July 8, 1673. 

Riſel Edmiſtoun purſues Margaret Primeroſe for payment to her of a 
Legacy left to her in her Uncles Teſtament in theſe Terms, I ordair: 
my Executrix to convert a Bond of 800 Merks, due 1o me by 

16 the uſe of Margaret Edmiſtoun ; and thereafter ſays, I ordain the Bond of 
Boo Merks to be confirmed, ard to be communicate to the ſaid Gridlel. 
The Defender alledged Abſolvitor from payment of this Legacy, becauſe 
it being a ſpecial Legacy of a Bond, the foreſaid Bond became Heretable 
by a ſubſequent Right, and ſo was neither Teſtable nor Legable, and 
all ſpecial Legacies are given cz periculo as the Defun&R bath them, and 
being pure Donations, they can import no Warrandice, or making the 
ſame good againſt the Executor. It was Replyed for the Purſuer, That 
the Will of the Defun& is the ſoveraign rule. of Legacies, and they can 
never be underſtood to be given eluſorly 3 ſo that when he Legats that 
which be cannot give, it is always underftood to be his Mind, that the - 
ſame ſhould be made good, as legatumy rei aliens. ſcienter legate. It was 
Duplyed for the Defender, That this Legacy was not rei aliene , neither 
did the Defun& know it to be ſo, for he orders it to be confirmed, and 
after Confirmation to be communicate by the Executor to the Purſuer 3 
which clearly ſhows that he knew not that it was Heretable, it being in 
it {c]f Moveable, but became Heretable by a ſapervenient Security. It 
was Triplyed for the Purſuer, That the Legacy was re aliene as to Exe- 
cutry, which the Defun& could not diſpoſe on, and that the Legacy it 
ſelf bearing, fo convert that Sum to the Purſuers uſe, muſt im a Ga 
It good, and that the Purſuer being the Defunds Siſter Daughter, and he 
having no Children,and leaving all to his Wife,it muſt be thought to be his 
Mind to do it cum effeFv, It was Quadruplyed, That if a Stranger or a 
Dative had been Executor, this ConjeQure might have been good 3 but 
where the Wife is Executrix and univerſal Legatrix, and the Legacy left 
in ſpecial of a Bond, which cannot poflibly be ſo effecual,as if it had been 
a general Legacy, which would have been' out of the firſt and readieſt of 
the whole Executry ; the Will of the Defun& can never be underſtood 
to prefer the Nice to the Wife, except as to this Bond. 


The Lords found that this Excutrix was not obliged to make up this 
ſpecial Legacy out of the Excutry, and therefore Afoilzied, 


Ce 3 Montgomery 
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Montgomery contra Parochioners of Kirk: Michael, eodem die. 


He Biſhop of Galoway having ſet the Teinds of 'Kirk- Michael to Neil 
| Montgomery of Longſhaw, he ſets Sab-Tacks to ſeveral of the Here 
tors, bearing jpecial Sums received, for which be ſers their Teinds, 'one of 
them for five years, and thereafter during the non-payment of that Sum, 
and the Tack-duty is the Annualrent of the Sum3 rhe other is for three 
year, and from three year to three year during the non-payment of the 
Sum, - Neil Montgomery Son to Longſhaw having Kight by Appryſing, purſues 
the Heretors for their Teinds, they except upon the Tacks. The Purſer 
Replyeth, That the Tacks were null, except as to the firſt five year, or 
three year, long fince paſt, becauſe they wanted a determinate Iſh, which 
Is an <fſential s. þ Tack; and it hath been often-times decided, that 
Tacks of Lands to endure till a Sum were payed, were null as to fingular 
Succeſlors, It was Duplyed, That 1Gons had. not been conſtant in 
rhis point, even as to Lands, but the Caſe was far different. as to Teinds 
for Lands requiring for their right, Infeftment, it was againſt the Intereſt 
both of Superiors and Purchaſers, that Tacks for Sums ay and while they 
were gazed, thauld. be valid Rights, which could be found in-80 Regiſter, 
and therefore the Motive of that Cuſtom. is, that Tacks might not be per. 
petuate 3 but Teinds being Rights, and Tacks thereof being Rights that 
requize no Infeftment, but are Aſhignable, and. any Words exprefling a 
communication.of the Right, if it were but a general Diſpolition «f al 
Right of Land and Teind, it would carry the right of the Tack, if it were 
cled with Polltfſhion, and in the fame manner in a Tack of Liferent that 
requires no. Infeftment, but eſpecially in the caſe of a Sub-Tack, which 
cannot be a perpetual Right, it is determined. with the Jſh of the 
principal. Tack, and if it were an Aſhignation to- the. principal Tack, it 
would be unqueſtionably good. | 


The Lords found the Tacks null as wanting an Iſh, 


Grahawe contra the Laird: of Morphie, eademe dre, 


He deceaſt Laird of Morphie granted a Proviſion to his five Children 

of 25000 Merks, but in theſe Terms, That in caſs they died' unoar. 
ried, or within year and day thereafter, that the Sum ſhould return to bis Heir, 
and' that they ſhaultl make no Aſſignation or other Right. in defraud of his Heir, 
Whereupon he Alledged, He was not obliged to pay any more hut the 
Annyalrent, this being a Clauſe adjefed' By the Father de nor alienando, 
It was Anſwered, That here was no Clauſe irritant, but a Subſtitucion'of 
the Herr, in cafe.the Bairns were not Married, and had no Chil#ten, and 
deth only exelude Aſfignations ar. other Rights,, but dath nor. hinder the 
Chyldren' to uplift the. Sums, 

The.Lords-found that the Clauſe.did import, that the Children. could 
da no gratuitous. Deed,. ar-apy thing.to-detraud.the Heir,, but found that 
th Cifren ivr a neceſſary Cauſe, [or as. their. Breeding ta-Letters,Mer- 
chandize, ar. Trade,. might diſpaſc-of ſa much of the Sums as was-nece(- 
ſary. and that the. making, of no. right. in defraud. of the. Heir,. did: import 
that they could neither uplift nar aſlignfurther then.neceſlity required. 


Hacket contra Garden, eodewe die. 


FN\Hriſftian Hacks as one: of the Heirs-gartioners.of her Father, purſues 
4 RedyMion of a Diſpoſition of Lands made by her Father to —_— 
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of Chapletown as being on Death-bed. The Defender alledged no Proceſs, 
Becauſe the Purſuer being a Wife, was not Authorized by her Husbands 
Concourſe, without whom ſhe can purſue no ACtion, unleſs ſhe were par- 
ticularly Authorized by the Lords, as in ACtions againſt the Husband. 
It was Anſwered, That the Sumrmonds was raiſed at the inſtance of the 
Husband for his Intereſt, and if the Defender produce any Warrand to 
diſclaim, which they muſt inſtantly verify, and which he pretends to be 
a Ratification by the Husband : In that. Caſe the Lords ought in Juſtice 
to Authorize the Wife to Infilt, this being an Heretable Right, wherein 
the Husband could have no more Intereſt but by his Js Mariti, and the 
Courteſic, and the Wife declares, that the ReduQtion ſhall proceed with 
Reſervation of any Right flowing from the Husband. | 

The Lords found that the Husband behoved to be in proceſ&, but if he 
refuſed Concourſe, the Lords would Authorize the Wife to infiſt to re- 
duce the Right,in ſo far as the Husband had no intereſt further then his Jus 
Mariti, and the Courtefie. 


Captain Gileis contra the Owners of the Bounder, July 9. 1673] 


Aptain Gilleis having purſued Adjudication of the Ship called the 
(; Bownder, the Admiral did before Anſwer, grant Commiſlion for pro- 
ving the Property. The Captain gave in a Bill of Advocation upon Ini« 
quity, in ſo far as, there was clear grounds of Adjudication. 


The Lords upon Conſideration of the reaſons of Adjudication, found 
there was ground to proceed without this delay, and did at firſt remitthe 
'Proceſs to the Admiral, and recommended to him to proceed to a preſent 
Deciſion, and he not having proceeded, injoyned him to proceed, and 
he having adhered to his former Interlocutor, they upon his' Contumacy 
Advocat the Cauſe, and now did adviſe the Reaſons of Adjudication, and 
Declared the Ship Prize upon theſe two grounds, That the Paſs did bear 
that the Skipper made Faith, and that the Skipper by his Oath d , 
that he did not make Faith, and that theSteers-man by his Oath deponed, 
that he threw Papers Over-board the time of the Capture, albeit there 
was no other that deponed ſo, but the Skipper deponed that there was 
none thrown Over-board at all, 


The Owners of the Priveteer called the Catherine, contra the Maſter of 
the King David, eodeme die, 


# day the Lords Advocat this cauſe from the Admiral, becanſe he 
granted Probation before Anſwer, whereas there was preſent grounds 
of Adjudication, 


Fraer contra the Maſter of the Fling Hart, July 10; 1673; 


, VAptain Frazer having purſued an Adjudication of the Ship, called the 
\G lying Hart, beforethe Admiral ; he before Anſwer gave Commiſli- 
onsto try the Property. The Captain in a Bill of Advocation on 
this ground, that there was ſufficient evidenees for a preſent Adjudication 

of the Ship and Loading, 
| The Lords having adviſed both thereaſons of Advocation and the prin- 
cipal cauſe upon the Bill, they did Advocat the Cauſe, and adjudged the 
Ship and Loading, becauſe the wr Ao only inſtructed with a Pa 
dated in November 1666, and wh” ippers Oath it is acknowledged _ 
Sc 4 es 
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this Paſs was not for this Ship, but for another Ship of the ſame name, 
which periſhed ſeveral years ago, and fo is a falſe Document , and becauſe 
the Ship being Loaded at Amſterdam, ſhe had no Bills of Loading ; ang 
the Skipper and Steers-man Deponed they knew not to whom the Goods 
belonged, but that they had order from a Merchant in Amſterdam to con. 
ſign the Goods in the Pack houſe of Stockbolmr, to be delivered to ſuch per. 
ſons as ſhould bring ſuch marks, which they found to be a clear contriy. 
ance to colour the Datch Trade. 


Frazer contra the Maſter of the Toune Tobias, eodem die. 


N the Bill of Advocation mentioned in the former Deciſion, the ſane 
reaſon was alledged-as to the Ship called the Toung Tobiag. 


The Lords did' Advocat the Cauſe, and adjudged upon this ground,that 
the Skipper by his Oath acknowledges that he is a Sixteen part Owner of 
the Ship, and that he was born in the States Domivions, and that his Wife 
hath ever reſided there, and was never in Swede, albeit he produced her 
Burgeſs-Brief a year before, and Deponed that he intended to take his 
Wite to Sweden, (cing by the Kings Inſtruftions , a part of a Ship bs. 
longing to an Enemy Confiſcats Ship and Loading , and that the Skip. 
per had not changed his Domicile before the Capture. 


Faa contra the Lord Balmerino and the Laird of Powrie, 
July 11. 1673. | 

FF" He Lord Lindſay having acquired from the Lord Speinzie the Baro- 

ny of and baving gifted the Noz-ertry of the Vaſſals to 
Robert Faa; he purfues Declarator of Noz.entry againſt the Lord Balmeri. 
#0 and the Laird of Powrie, two of the Vaſlals, who alledged, 29, That 
the Nox entry-duties cannot be craved fucther than ftourty years before in- 
tenting of the Cauſe. 
«\/- The Lords reſtricted the Proceſs tothe fourty years. 


- The Defenders further alledged, that the Purſuer had no intereſt to pur- 
ſue Non-entry, as to the years, when the Superiority remained in the perſon 
-of the Lord of Speinzie, becauſe the caſualities of Superiority preceeding 
Spein=ies Diſpoſition were not Diſponed 3 and though they were, yet the 

Lord Speinzie could have no Right thereto, as to the years which had run 
14 his Fathers life, which would belong to the deceaft Lord Speir;ies Exe- 

cutors,and not to this Lord as Heir. : It was anſwered for the Purſuer, that 
-his intereſt is ſufficient, for it is an uncontrovertable maxime 1n our Lay, 
that where a-Barony or Tenement is Sold ,, and is Diſponed, that Diſpo- 

ſition carries the Superiority of all the Vafſals z which Saperiority doth 

imply and include all caſualities ofthe Superiority 3 and albeit they be not 

expreſt 7 and that not ably for the Obventions thereof after the. Diſpoſiti- 

on, but. for all ' time preceeding, _ in fo far as the famine hath not been 
feparat from the. Supeniarity , by Gifts or Aſſignations before the Diſpolþ 
tion: And as to bygoney of Nox-eatry., qr any other caſuglity which fe- 
-quired Declarator, io lang as the famine are nor declared , they remain 
inſeparat fromthe Superiority,and do never belong to the hxecutors of the 

Superiar,. but only tg big Heirg- for the Superiors Right doth mclude. bs 

direFunm Dominium, whereby the Lands belong rg him, anqthe'Vaſſal hath 

only Deminium util; by which direFum Do w'the Superior hath the 

benefit.of the Few-duties and Blench-agies, whith are nat Cafudlities but 

Fruits, and do require no'Declarator, the bygortes whereof _ ro thie 

uperiors 
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Superiors FRxecators 3 In like-manner.the Vil -being dead during the 
Minority of his Heir, the Superior poſſeſles the Lands by the Ward, with- 
out Declarator, ex direo Dominio, and theyetore the bygone Ward.du- 
ties before his death belongsto his Executors, But as to theſe benefits of the 
Superiority, which proceed not ex Dowinio direo, but do ariſe out of the 
property of the Vatial, by ſuch caſualities as give no immediar acceſs tothe 
Vaſl.1s Fee, until the ſamine be declared3 theſe remain with the Superi- 

ority, as parts thereof, as jure inſeparata; and the Obventions or Profits 
arifing thereby . of whatſoever time, are carried therewith, unleſs they be 
ſcparat from the Superiority by a Gift in favours of a Donator, or other- 
waysbe conſolidat with the diredum Dominium of the Superiority by a De- 
claratorz in which caſe they are no more as Obventions of the caſuality, 
but asthe Fruits, and the Superior hath plenum jus, as dominus fundi, to 

{et and raiſe, and the Poſlefſors becomes his Tennentsz but ſuch caſualitics 

as require Declarator, before Declarator, remain as parts of the Superio- 

rity, ſuch as the Marriage of the Vaflals Heir, which requires Declarator , 

and though it cannot become as a fruit of the Superiority, yetbyDeclara- 

tor it becomes a liquid Debt, modified to a ſpecial Sum, and o is ſeparat 

from the Superiority, and innovat-by o_ 6 from its former nature; 

and ſo would fall to the Superiors Executdrs, In like manner, the caſua- 

licies of Non-entry, Life-rem-Eſcheat , Recognition , 3c, which do require 

Declarator, they remain as involved. 1n the Superiority, and are carried 

therewith until they be ſeparat by the Superiors Gift, or Declarator, which 

hath been the common opinion and practice, of this Kingdom in all time 

paſt z forit cannot be ſhown that ever an Executor did Confirm the by- 

gones of any Caſuality, which was not declared and redaQted in a liquid 

Sum gz and if it were otherwayes, all the Securities of the People which 

are ſettled. by Charters, containing eu: damus, exprefling all the Caſua- 

lities of Superiority, and renouncing the ſame would be unhinged , and 

might ſtill be quarrelled by the Executors of the Superior, as to all Ob- 

yentions that might be due for years before his death. 2% Non-entry and 
moſt of the Caſualities of Superiority do proceed upon the Delinquency of 

the Vaſſlal lying out unentered when he is capable, falling in rebellion, or 

doing deeds of ingratitude incurring recognition; and it is in the option 

of the Superior to quarre], or not quarrel theſe Delinquencies,which none 

can do but his Heir or Aſſigney, which is his Donator, or fiogular Succe(- 
for, but an Executor cannot - for in, the caſe of Deforcement- or contra- 
vention of Law-borrows, the parties Heir can only-infiſt, and not his Exe- 
cutor 3 but if the ſamine were paſt into a Sentence, they become a liquid 
Debt, befalling to the Executor; ſo it is in theſe Feudal Caſualities which 

are Penal, and ariſeth upon the fault of the Vaſſal. © It was Replyed for the 
Defenders, that declaratoria juris nihil juris tribuit fed declarat, fo that the 
Obyentions of the Caſualities of why 2 rene if they do belong to the Su- 
periors Executors, after they are declared, they did belong to the Execu- 
tors, before they were declared 3 and there is a great difference betwixt 
a Caſuality and the bygone profits thereof ; for the Caſuality may ſtill re+ 
main with the Superiors Heir, but the bygone rofits belong to his Execu- 
for; and to ſhow the difference, it is evidentthar preſcription of theyear- 
ly profits will run by 'the courſe of 40 years from every ſeveral year, fo 
that every Annual Preftation is a ſeveral Right 3 as in this caſe, the by- 
gone Non.entry-duties for years before the fourty laſt years are preſcrived, 
and yet the Non-entry remains: And asto the common opinion,it is of no 
moment 3 forſo the common a Clauſes of abfolute Warrandice, 
l Was 
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was, that it imported the ſolvency of the Debitor, and yet the Lords four 
Ir a commonerror, contrary to Law ; neither doth it import that ſuch 
Rights have not been confirmed , which flowed from the error and mif. 
take of Parties, but it cannot be alledged that ever there was a Deciſion 
as to this point, much leſs 2 judicial conſuerudez fo that the caſe bei 

new and undetermined, the Lords ſhould proceed according to marks, 


expedience, and to the Analogy ef our Law in other cafes, and (t:ould 


conſider that the Heirs carry the whole Right of their Predeceflors by ow 
Law,and little falls totheir other Children, ſo that the Executry ſhould ng 
be ftrairned: And in like manner,the jus wariti of a Husband, which is mof 
favourable, will not carry the Caſualities of the Wifes Superiority, if 

be not declared in her lifez neither will they fall under Efſcheat, n 
the King is prejudged 3 and astothe inconveniencies to Clauſes of zowo ds 
mens that holds if the bygones belong to Executors , when there is Ds 
clarator z neither doth the Declarator of a Judge import more than the Ds 
clarator of Law, by which Ward is declared to belong to the Superic, 
without ſentence 3 and it is acknowledged that the bygones of Ward be 
longs to the Superiors Executors. 


The Lords found that the Profits of all Caſualities of Superiorities, which 
require Declarator, were carried, and implyed in the Superiority, and 
belonged only to the Superiors Heir or ſingular Succeſſor , if the 
famine was not ſeparat either by q Gift-to a Donator, or Confolidat and hi 
quidat by a Decreet of Declarator, and therefore ſuſtained the Purſuers ins 
tereſt, not only for the Non-extry-dutics after his Diſpoſition, but for al 

recceding both in Speizzies own time, and his Fathers, for the ſpace of 
Furty years beforethe Citation. 


Street and Maſon contra the Lord Torphichen, eodene die, 


Treet and Maſon Merchants at Zormdon, having reduced a Diſpoſition 
granted by Jewes Maſon Merchant in Edinburgh to his Son an Infant, 
8s being moſt fraudulent, to enſtare them who were Stranger-Merchant, 
and had begun, anddid continue a correſpondence with Maſox before, and 
didcontinue the ſame after: Compearance was made for the Lord T orphiches, 
who. had formerly abtained a ReduQion of the Gaid fraudulent Diſpoſition 
upon Debts anteriar to the Diſpoſition, and who alledged that the Re- 
duction of thir Purfaers hehoved to be with reſervation -— Preſerence of hit 
ReduGion, aud bis Appr3 I wan , becauſe his Debt bei 
; NS eihe ad reduced upon the AQ- ef Parkane 
being ordinary remedy 3 and thir Purſuers Debs 
being poſterior to the Diſpolitian, they bad reduced the ſame Diſpoſiti 
on, upon an extraardivary remeid, whuch heretafore was never known 
that Diſpolitions ſhould be redaced upan paſtcriar Debts, which 
it. be ju againſt the. Son, yet ſhauld nat prejudge other Creditors, w 
reſted upon, the AR znt 1621. and did not crave any Tafeftment 
from: <Atafn the Father,, but werein bore fide to truſt toa known Statute 
d though bath Parties have —_ puoarick of _o omar be 
for paſteriarLegal Diligence by Agpryfings and there ought no re- 
| py badta. the. baſe | t tathie Purſuers, by old Ms 
as but they muſt yet. Appryſe 5; for theſe ReduAions are in the ſame cal 
avif either Party, had Declarator, that. the Lands ſhould be bur 
dened with thas Debt, inthe ſame way as if they had been contained in. the 
- GaudulenyDilpofition.; in which.caſe Torgbichen, 2s having fiſt. Rene 
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and Apptyfed would be preferred. - 29. Seing the Purfuers have reduced 

the Sons Right, and do build their Secunt the Infefrment of Annual- 
rent grarited'by the Father, they muſt make ule of the Fathers Right cr: 
omni jure 3 and the Fathers Lifcrent-eſchear being fallen in Torphicherrs hands 
as Superior, the ſameought to be preferred io there baſe Infefrment of An- 
noalrent, if the ſame way as if the Sons Right had never been. It was 
anſwered for the Purſuers to the firſt alledgiance, that albeit they have 
reduced upon a different medinrw from the Act of Parliament 1621. yet 
it is not upon a new Law, although thecafe and Deciſion be new; for it 
is 2 Commott Law of this and other Nations, that fraudulear Decds are 
null as to the Creditors defrauded z and albeit they had proceeded by way 
of Declarator, to affe&t the Sons Kight, it would not have been to affect 
it imply with the perſonal Debr, but to sffett it by poyndingot the ground 
upon the Infeftment of Annualrene, which being cled with poſſetſion, is 
pretcrable to the Lord Torphichens polterior Infeftment upon his Appryling. 
As to the ſecond alledgiance, if the Sons Right were reduced ſemplz- 
citer, becauſe the granter thereof was denuded , or it wanted an etfencial 
ſolemnity, the Fathers Infeftment would revive, and his Liferent fall 10 
the Superiorz but theſe Reductions being only «d effeFuw, rhey do not 
annul but burden'che Sons Right, who-remains ſtill Vaſſal, and not the 
Father, and who by ſatisfying of theſe Debts would purge the fraud , and 
make his Right clear; and it is ia the ſame caſe with a ReduQion uponln- 
hibition, ſo that Torphichen the Superior having reccived young Maſon, he 
remains his Vaſſal, and his Father never returns to be Vaſlal, 


The Lords repelled both theſe Alledgiances, and found that after both 
Redudtions, the Reducers behoved to come in according to the validity 
and anteriority of their Rights, viz. the Purſuers [nfeftwent of Anmalvent, 
which was prior, and cled with Poſlefſion, and fo was preferred to Tor- 
phichens poſterior Iafeftment on bis Appryling, 


Robſon contra Robſon, Jaly 15. 1673s 


Sobel Robſon purſues James Robſon her Son as Heir tro his Father, for 
Implement of her Contra& of Marriage, by which ſhe is provided to 
all Lands, Annualrents, Goods and Gear, conquiſbed daring the Marriage z 
and Subſumes,that her Son ſold and diſpoſed of ſeveral Goods belonging to 
his Father, and took the Bonds in his own Name, which therefore be 
ought to re-imploy for her Liferent uſe, The Defender alledged Abſol- 
vitor, Becauſe the Goods lybelled were his own proper Goods in his own 
Poſſeſſion, and ſold by himſelf, whoſe Poſſeſſion infers Property in Move» 
ables , and it is not relevant that once they were the Fathers Goods, be- 
caule he might have gifted or diſponed them to his Son, without either 
Witneſs or Writ, unleſs the Purſuer referred to the Defenders Oath, that 
the Goods belonged to his Father, and were neither gifted nor diſponed 
to bim.. It was Anſwered for the Purſuer, That albeit Poſſeſſion of Move- 
ables preſumes Property, and that a prior Right of Property is not rde- 
vant, yet-it 1s but a preſumptive Probation of Property, which may be ta- 
ken off by a ſtronger contrary Probation, and thus the Purſaer offers to 
prove, that the Soa when he fold the Goods was in his Fathers Family, 
and that the Goods were his Fathers proper Goods. 


The Lords found the Anſwer relevant to be proven by Witnelſes, but 
as for the Goods that the Son ſold after he was married and foris-fawiliat, 
the Lords ſuſtained not the Anſwer as to theſe, 'but ordained the Son to 
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be examined, how he got them from his Father, and before whom, uni 
he had medled with them violently or clandeſtinly. 


The Purſuer Inſiſted further for the Liferent of all Bonds bearing dy, 
during the Marriage, - The Defender Alledged, That this Clauſe of (@, 
queſt could not be extended to Bonds, ante they had been expreſt ; for 
Lands, Annualrents, Goods and Gear, never comprehend nomina debitoryy 
It was Anſwered, That the meaning of the Parties was certainly to pips 
the Wife the Liferent of Bonds, ſeing ſhe was provided to Lands and &y. 
nualrents, which was more, and here, ſhe had no more Provifig 
| but this Clauſe of Conqueſt ; and ſeing the Bonds behoved to have bee 
made up, either of Money or other Moveables, which are comprehende 
in the Clauſe; it is to be preſumed, that the ſame was acquired dy 
ring the Marriage, which ought to put the Burthen of Probation upon the 
Son, and that the Bonds was granted for Sums due, or Moveables c. 
quired before the Marriage. 


The Lords found, that the Clauſe did not extend to Bonds bearing dat 
after the Marriage, unleſs the Wife prove that they were granted fir 
Sums or Moveables acquired, during the Marriage, | 


| The Purſer further Infiſted for her Liferent of Lands acquired original 
in the name of his eldeſt Son,when'he was in his Family,and bad no Mean, 
It was Anſwered, That ſuch Clauſes of Conqueſt among the meaner fort 
do run of courſe, and are inſert by Nottars without communing, anid their 
meaning can never be underſtood to impede the Husband in the free dif. 
poſal of his Eſtate and Goods during his Life, but that is only underſtoof 
to be Conqueſt during the Marriage, which remains fo at the Husbandz 
death, and the furtheſt extenſion that can be of this. Clauſe is,that a Huſ- 
band ſhould not do any fraudulent Deed to prejudge his Wife of a com 
petent Proviſion, but it cannot hinder the Father to give Portions to his 
Children, or to give a competent Proviſion to his eldeſt Son ar his Mar- 
riage, which is onerous, and for a Tocher, It was Replyed, That by 
ſuch Proviſions Wives are. moſt favourable Creditors3 and though the 
Husband may diſpone for neceſſary and onerous Cauſes, yet he cannot 
gratuitouſly gift to his own Children 3 and it hath been tound by former 
Deciſions, that a Right taken in the name of a ſecond Son, fell under the 
Clauſe of Conqueſt, much more of the eldeſt Son ; and that Bonds taken 
to the Father, and after his Deceaſe to ſuch Children named, were by 
that Clauſe to be liferented by the Mother, eſpecially here where ſhe hath 
no ſpecial Proviſion. It was Duplyed, That in theſe Caſes it was not al- 
ledged that the Deeds in favours of the Children, were only competent 
Proviſions, leaving Means for a competent Proviſion to the Mother, 


The Lords did not find that ſuch Clauſes would exclude competent 
Proviſions to the Children, even to the eldeſt Son, if there were compe- 
tent means for a Proviſion to the Mother remaining 3 but for making it 
appear, whether there was any thing done fraudfully in prejudice of the 
Clauſe, they did before Anſwer, ordain the Son to condeſcend what re 
mained for a Proviſion to the Mother. 


Captain Wilſon contra the Maſter of the Venus, coder die. 


'T-% Ship called the Yexns being found Prize, as is obſerved upon the 
: twenty ſixth day of June laſt, the Strangers deſired to be further 


heard, and alledged, that ſuppoſing the Letter found Aboard could nr 


ſtru& the Ship to belong to Labick, and that the Skippers Oath did ac- 
7 knowledge 
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knowledge the Loading to belong to the Kings Enemies, yet the Loading 


could only be Confiſcate and not the Ship, for Nenters cannot be hind 


by a War falling in between any Princes or States to continue Cotnmerce, 
and 1t Enemies Goods be found Aboard, theſe Goods may be Confiſcate ; 
but the Newters who freely might ſerve the Enemies in any thing but in 
the War, and ſo might take their Goods in Ftavight upon their own peril, 
yet could not thereby confiſcate their Ships. It was Anſwered, That by 
the Law and Cuſtom of Nations, Alies and Newters may continue their 
Trade, ſo that they do not partake with Enemies, which they may do, 
either by carrying Arms, Ammunition, and other Counterband-Goods to 
them, or by covering, or carrying on the Enemies proper Trade by car- 


rying of Enemies Goods : And therefore Enemies Goods have been found 


by the Lords, not only to confiſcate thernielves, but the Ships ; and albeit 
by the Treaty of Breda, it be accorded, that neither Enemies Goods, nor 
Counterband-Goods ſhall confiſcate the Ship, but themſelves, yet the King 
by bis Anſwer to the Lords, hath declared that Treaty void as toall Par- 
ties, and that Enemies Goods, and Counterband-Goods, make themſelves 
and the Ship Prize, neither had Zabick the benefite, of that Treatyz and 
whatever may be pretended when Enemies Goods are loaded, by their 
Fraud, pretending the name of Free- men, without the knowledge of the 
Skipper or Owners, yet here the Owners gave Warrand to the Skipper to 
take 10 this Fraught, as is aſtruted by their Letter Aboard, 


The Lords found this Ship Prize, not only upon the falſhood of the 
Paſs, but found that Enemies Goods did make the Ships of Newters having 
no Priviledge for that purpoſe by a Treaty, to be Prize, 


Captain Alexander contra the Maſter of the White Dove, eodem die, 
I? the ReduQtion of the Adjudication of the Ship called the White Dove, 

bzing diſpute the laſt Seſſion, the Lords granted a joynt Probation for 
clearing the Property of the Ship and Loading, which waslron and Maſts, 
and what was the true Port to which the Ship was dire&, whither to 


' London, or Amſterdam, and whether the Policy of Inſurance, whereby the 


Loading was inſured as belonging to Swediſh Owners,was real or ſimulates 
The Strangers did return a Report, in which both by the Oaths of the 
Parties, and very many Witneſſes taken in Smweder and at London, the 
Property of the Ship and Loading was proven to belong to the Swedes, 
contained in the Documents, and that the true Port was London; and that 
the Policy of Inſurance was without fimulations 


Whereupon the Lords declared the Ship and Loading free, albeit the 
caſting of Papers Over-board was acknowledged by the Teſtimony of the 
Boatſ{-man, and a Boy the Skippers Son, whoſe Teſtimonies were not 
found to prove ſufficiently, the Boy being Pupil, and the Boatſ-man at his 
firſt Examination having deponed nothing as to his caſting Papers Ovet- 
board, and that before his lecond Examination, the Privateer had given 
him his Cloaths and Wages,and albeit it did appear that the Ship when ſhe 
came 1n to Sweden had up Dutch Flags, 


Captain Zyzel contra the Maſter of the Leopard, July 16. 1673. 


(= Lyel having taken the Ship called the Zeopard, ſhe was ad- 
judged Prize by the Admiral. The Strangers raiſe Reduction, The 


Captaininliſted upon theſe grounds to maintain the Adjudication, 1, This 


Ship was failed by a Holand: Maſter, A alone is a ſufficient _ 
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ot Prize by the Law and Cuſtom of Nations, and eſpecially againſt thy 
Swedes, {cing by the Swediſh Treaty in anno 1661, it is provided, That 
ſtall be jree ta the Engliſh and Swedes 10 wake uſe of a Maſter of any Natinn 
ſo that ke become a ſworn Burge and Inhabitant of one of their Towns ; ttoq 
whence it is clear, that a Ho{ands Maſter not beiny a 1worn Burgeſs ang 
'nhabitant of Sweder, doth Confiſcate the Ship and Loading. 29, Thi 
Ship was taken in the return to Swedez that ſan.c Voyage 1n which ſh 
| had carried in a Loading of Vittual to Holland, which | eing Counterband, 
and fo particularly expreſt in the Swediſh Treaty, it doth confiſcate the Ship, 
ſhe remaining in the Hands of the ſame Owner that had carried in Copy. 
terband to the Kings Enemies, as was found in the laſt War, in the Caf 
betwixt Parkwan and Alan, 3% This Ship hath no Paſs upon Oath fy 
this Voyage, and the Maſter and moſt of the Mariners are Dutch; and 
is clear by the Skippers Oath, that for many Voyages be had been only 
direed by one Pets a Merchant in Amſterdam ; all which are pregnant 
| Evidences that the Ship belongs truly to Hollanders, It was Anſwered far 
the Strangers to the firſt Ground, That the Articles of the . Swediſh Treaty 
doth not bear or import, that if the Maſter be of an Enemics Country, 
that thereby the Ship ſhall be Prize 3 but it is clear by the Article, thatif 
the Ship have a Paſs, conform to the Formula in the Treaty, albeit the 
Maſter be of the Enemies Countfy, yet if the Paſs bear that he is a (worn 
| Burgeſs and Inhabitant of the Allyes Countrey, there ſhall be no Scizure 
or further Inquiry, fo that the conſequence can only be, that if an Eneny 
be Skipper, the Ship may be ſeized and tryed, but if the Property of the 
Ship and Goods be ſufficiently inftraRed, it will not infer her, upon that 
alone, to be Prize by the Swediſh Treaty, much leſs by the Law or Cuſtom 
of other Nations, for there is nothing alledged to ſhow ſuch a cuſtom of Na- 
tiofis 5 and for the Law of Nations, it can be no other, then that of Equity, 
which is che Rule of Mankind, whereby when two Princes or States en- 
.ter in War, they cannot juſtly impede the fice Trade of the reſt of the 
World, unleſs they be partakers with the Enemies in afliſting them to car- 
Ty on the War, and that is either by furniſhing them with Men, Ammu- 
nition, Arms, or other Goods neceſlaty and proper for the War, which 
therefore by the Law of Nations are called Counterband or prohibite 
Goods,or by cartying on the Enetnies Trade by concealing and carrying of 
their Goods, but to hire their mento be Maſter or Sailers, is not to aſſiſt 
ot” fortifze them in the Wars, but rather to weaken ahd withdraw them ; 
and though in the former War the Kitgs Declaration made the having of 
any-futhber of the Enerty a-board caule of Seizure g yet by the laſtruthons 
to both Admiralities, that is now left out, ard aotbiag mentioned as to the 
. Skippers being aa Enemy, And the Kings Letter leaves that point to the 
L;ordso be judged according to Law, And as 0 the ſecond point, albeit 
the medifh' Treaty contain Vidual gg Conmerband , yet there is pro- 
Lduced ab Extrat of a Letter of the Kings, under the hand of Se- 
ctetary Moniſe , at the defite of the Swediſh Atnbaſlador , by which 
that Article is Explained, That #ifwll, vr Money, 3s only Counter: 
band, when carried 10 a place Befiedged: Neither is there any juſt 
round that the Ship ſhould be Preze, for carrying Connterband, it it 
be not found in her, which is cleared by the Treaty of Breda, and the 
produd only of Cexmterbaxd Goodscan be Prize ; and there was nothing 
this Shyp, when taken, but Ballaſt; As forthe preſutptions from the Skip- ' 
per, and Company, and Maſter Pelt: Direftions, and. wanting a Pa 
upon Oath for this Voyage, are not relevant, either joyntly or oe + 
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Rory ſcing there is a Leiter produced by the Owners,giving warrand to 
Pelts,asa Faftor, to dicttthe Trading of the Ship. 


The Lords found that the having a Hoffands Maſter was not a ſufficient 
-ound of Confiſcation, either by. the Swediſh Treaty, or by the Law and 
© Nam of Nations, and found that the ,carrying of Connterbaxd to Enes 
ies, was a ground of Conhſcation, whether the Ship was taken, having 
the Coprterband aboard, or were taken in the return of that ſame Voyage, 
and belonging tothat ſame Owner, and found the Explanation of the Ar- 
ticle by the Kings Letter ſufficient to qualifie the ſame: They alſo found 
that the evidences that the Ship belonged to Hollanders were ſufficient to 
allow the Seizure, but were not ſo preguant as to exclude a contrary Pro- 
bation of the property of the Ship, and therefore allowed a joyrit Probati- 
on to either Party thereanent, 


Ker contra the Parochioners of Morumſide, eodens die! 


Sobel Ker purſues the Parochiotiers of Morumſide for the Anz of her Huſ- 
bands Stipend for the whole year in which he died, having died in A- 
pril. The Defenders alledged no Proceſs till the Arm were Confirmed, 
tecauſe it would belong to the Miniſters Executors , and be ſubje@ to his 
tnoveable Debt, It was anſwered, that the Anz being due after the Mi- 
niſters death, was notin bonis defun(7i, but was granted to his neareſt friends 
ex gratia 3 and whatſoever might be alledged by Creditors, it did require 
Confirmation. 
The Lords found no neceſſity of Confirmation of the Azz, 


The Maſter of the Golden Falcon contra Buchennan, July 17. 16733 


'S; — Bucharman having taken the Ship called the Golden Falcon, ſhe 
was adjudged Prize by the Admiral; the Strangers raiſe ReduQion. 
The Captain infilted on theſe grounds, 19, That it way proven by the Skip- 
pers Oath; that two ſixteen parts and a half ſixteen part of the Ship belong- 
ed to Merchantsin Amſterdam, whereby the whole Sbip 20d Loading be- 
came Confiſcat, 29. It isalſo proven by his Oath, that when the Captain 
urſued to take the Ship, one of the Company with other two perſons 
ed out in a Cock-boat with a Cheſt to Land, which is an evident prefump- 
tion thatin or with the Cheſt there was concealed Documents carried away, 
which is much more then the burning orthrowing Papers over-board : And 
it muſt be preſumed that there hath been Enemies Goods in that Boat or 
Cheſt, otherwayes theſe perſons would not have fled. 39. The Ship was 
inſured in Holand, and fo the Risk-lay upon the Kings Enemies: It was 
anſwered for the Strangers to the firft, that there was a communion of 
this Ship betwixt the Daves and ſome Merchants in Awferdem before the 
War, and that the Ship looſed from Bergen in February 1673. towards 
Amfierdaw, and looſed thence in July 1672, and was taken in the return, 
ſo that the Skipper had no power or warrand from bis Owners in Norway 
to diſſolve the Society 3 and though a part of a Ship velonging to Enemies 
by a Society contrafted after the War, could Confiſcat the whole Ship, 
yet the Society being contracted before, there is no Obligation, nor was 
there any oopateuny to diſſolve it : And as to the I»ſurance, it dothi 
not change the property, and ate it in the Inſurer, but is only a perfopal 
obligment upon him to make up the hazard, upon which pretext the King 
cannot juſtly Confifcat the propetty of his Alter, becauſe rhey have taken 
warrandice of his Enemies 3 and that the Afye: remain proprietors it is 
Dd 4 clear, 
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clear, that in caſe of ſtreſs of Weather they might throw out the Lg. 
ing. | 

be Lords found the Ship and Loading PriFe, becauſe a part of the$hi 
belonged to the Kings Enemies, albeit before the War, ſeing there was op. 
portunity to diſſolve the Society, by Selling or Rouping ot the Ship, thy 
time ſhe was at Awſterdam,where the Holland Partners lived. They found al 
the ſecond ground ſufficient by it ſelf,that three perſons went out of the$kip 
in a Boat with a Cheſt therein, and went ro Land in the time they were 
purſued by the Privateer 3 but the Lords had no need, nor were not clex 
to determine the Ship Prize upon the Inſurance. 


Captain Wincheſter contra the Owners of the Saint- Andrew, 
| July 18, 1673 
f Ship called the St. Andrew being declared free by the Deciſion oþ. 
| ſerved.the 13 day of June laſt,Captain Wincheſter railed ReduGtiongf 
the-Lords Decreet,upon this ground,that ſince theDecreet there was ſuffci. 
ent Inſtructions ſentby the King,which were thg Rules given to beth theAd. 
miralities of Scotland and England, by which Counterband Goods are not only 
declared to Confiſcat themſelves, but the Ship and Loading 3 and there j 
alſo produced 2weries and Anſwers by the Kings Advocat 1n the Admirality 
of England, Sir Robert Wiſeman, bearing the fpectes of C ounterband, and Pitch 
amongſt the reit, which he affirms to be Connterband, unleſs by a Treaty it be 
otherwazes provided 5 which Queries are produced by the Strangers them- 
ſelves 3 ſo that theſe being emergent reaſons after the Decreet, are receiv. 
able by Reduftion. It was anſwered for the Strangers, that there is here 
no emergent that can alter the Lords Decreet i foro, becauſe theſe Inſtrudi. 
ons , albeit they viere ſolemn Laws, cannot be drawn back to annul Sen- 
tences, before they were ſent; for all Laws do but reach to the future, 29, 
Wiſemans 2mneries do only bear, that Pitch is Counterband, where there is w 
Treaty to the contrary, albeit they had authority, as they have not : But the 
Decreet of the Lords did proceed upon the Swediſh Treaty, and no Inſtru- 
ions which are general can be underſtood to derogat to the Kings publick 
Treaties, which being Publick TranſaQions and ContraCts,cannot be juſtly 
altered by the King, without the conſent or fault of his Alles, as Sir Re- 
bert Wiſeman in the ſame @wertes affirms: So that albeit the In(truRtionshad 


| been here the time of the Decreet, the Lords behoved to have proceeded ac- 


cording to the Swediſh Treaty, this being a Swediſh Ship; Iv which Treaty 
there is an Article declaring what 1s Conmerband,without mention of Pitch: 
And albeit it be alledged that there is a:general Clauſe 1n that Article, bear- 
ing, \An8 other Inſiruments of War, the famine was all:dged beforez and 
the Lords found that by that Article the Admiral had done no wrong in af 
ſoilzicing the Ship"and Goods, 'and only {topped the Pitch it ſelf; which 
quadrats with the'faid Article, bearing, fhat the Conmerbaud therin wention- 
ed,"F deprehendamtur prede cedent- | 


' . The Lords idhered to the Decreet, 'and” found the Inſtructions not 
*derogit to the Treaty, and that the Diſputeboth now'and before was mate- 


rially the ſame, and founded upon the Swediſh Treaty, ' 


Captain Dowglaſs contra the Maſter of the Cai?le of Elfiaburgh, eodem die, 


"NAptain Dewgles having taken a Swediſh Ship, called the Caftle of Fl- 
4  Jenburgh,/ (he was a judged Prize by the Admiral : The Strangers 
iſputeg, the "Lords found the Ship Prize 
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1pon theſe grounds, that ſhe had no Paſs for this Voyage conform to the 
Formuls, or upon Oath, but Certificats from Ejnburgh, which werefound 
falſe by the Oath of the Skipper , who acknowledged that himſelf was a 
Partner of the Ship, and he and another not named were Partners of the 
Loading 3 3nd becauſe he having acknowledged that he was a Hollander 
by Nation, but that he had been a Burgeſs of Elſimburgh fince 1667. and 
nothing was produced to inſtru@ that he had changed his Domicile, his 
Wife remaining at 4mſterdam : For albeit he produced a Certificat from 
the City of Elfubergh after the Capture, bearing, that he was a ſworn Bur 
geſs there, and that he payed all Stents that were put upon him ; (yet did not 
bear tharany were put upon him, A Letter was allo found a-board, con- 
taining a contrivance for buying another Ship, and cauſing the Maſter, 
being a Hollander, to become a Burgeſs in Sweden, and then to take a 
Swediſþ Paſs, which 1s a great evidence that the Skipper when the Letter 
was written had done the like for himſelf : So that the Lords found that 
the being a Burgeſs of Elſinburgh, which he might be of many other Towns, 
did not alter his Domicile , or make him ceaſe to be an Enemy3-and 
thereforea part of the Ship belonging to him an Enemy, made the whole, 
Prize; neither would the Lords admit a ontrary Probation, that the Ship 
and Goods belonged to free-men; and that the Skipper was not only a Bur- 
geſs, but an Inhabitant of Elſinburgh. 


Bernie contra Crawford, July 19. 1673. 


N the Competition betwixt Johr Bernie and Thomas Crawford, decided the 
| fifth day of July 1attant. Che Lords found that Thomas Crawford hay- 
11g the firſt Arreltment and Summonds was preferable, albeit Bernie the 
ſecond Arreſter was now ready to get Sentence, and that the firſt Arreſter 
did not inſiſt to get the firſt Sentence, ſeing he had gotten Aflignation 
from his Debitor,and thereupon had obtained payment,and now having pro- 
duced his Summonds, it was objeed for Bernie, that upoa the Summonds 
the firſt Arreſter, could not have been preferred, becauſe the Summonds 
was never continued,. and he had done ultimat diligence. It was anſwer- - 
ed, that Crawford having obtained Atlignarion and payment, could not 19- 
fiſt for further Diligence, which therefore muſt ſupply as if he had done 
Diligence, ſcing it was without colluſion 3 for if the Debitor had not vo- 
luntarly payed, he would have iafiſted ia Diligence, 


The Lords preferred Crawford as the firſt Arreſter, ſeing there was no 
double Poynding to put him in wale fide, by knowing of Berries Arreſt- 
ment. | 


Lord Roſs contra Maxwel, July 22. 1673. 


TE Laird of New-wark having made his application to the Commil- 
fioners of the Theſaury, for changing of the Barony of New-wark 
from Ward to Taxt-ward, wherein the Lord Roſs at his delire concurred g 
at which time New-wark by Bond obliged himſelf to receive the Lord Roſs 
n the five Pound Land of Stainlie, which he hath in property, for a pro- 
portional part of the-Expences, together with what further it ſhould pleaſe 
the Lord Roſs to determine and appoint for his Entry, to whoſe determi- 
nation he referred and ſubmitted himſelf, The Lord Roſs baving charged 
New-wark to enter him on this Bond, New-wark Suſpends on this reafon, 
that he ought to have a years Rent of the Land for the Lord Roſes En- 
try 3/ for albeit he did ſubmitthe Entry to the Lord Roſs himſelf, yet = 
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Lord Roſs is only thereby Arbiter, and oughr to determine according tg 
Law and Equity ; by which it isclear a years Rent is due for the Entry of 
a ſingular Succeſſor. It was anſwered, That this Clauſe was not conferreg 
as in arbitrium boni viri, but {imply to his Arbitriment , bearing what þ 
pleaſes to determine ; arid it cannot be thought that this reference was to no 
effect, for a years Duty wasthe moſt could be demanded by the ſtrides 
Law, without any reference. 

The Lords found that the Clauſe did import an abſolute Arbitriment » 
the Chargers pleaſure, but that he behoved to determine ſomewhat for the 
Entry, and” appointed one of their number to ſpeak with him as to the 


Cota, 


Sane contra Abernethie, eodem die. 


Here being a Bark belonging to John Sune and William Abernetly 
Jobn purſues for the halt of the value of the Bark, It was alledged 
for eAbernethy, that he had Fraughted the Bark to Zerland five or fix years 
ago with the Laird of Bawhillie, and in-put therein a ſutheient Skipper z But 
that the Bark had never been heard of fince, and that Bawhillie who ws 
therein, was holden and repute periſhed, and his Son entered Heir to 
him. It was Replyed, That both Parties being Partners in the Bark, ir 
was an unwarrantable deed for Abernethy, without conſent of his Party, to 
in-put a Skipper; for if the Partner had been adviſcd with, he might have 
refuſed, either upon the account of the danger of the Voyage, or inſuf 
ciency of the Skipper. 


The Lords found Abernethies Defence relevant, and that albeit he could 
not warrantably Fraught the Ship without conſent , yet being done, it 
could not import the making up ofthe Bark, which had periſhed by acci- 
dent, ſeing it was offered to be proven the Skipper was ſufficient, and had 


gone greater Voyages. 


Captain contra the Maſter of the Fortune of Trail-ſound, 


He Fortune of Trail-ſound being craved to be adjudged upon thek 

[ rounds, 19. That the Documents, as to the Ship, were contradidted 
by the SkippersOath,who declared other Owners, and likeways the Loacing 
of Iron,Pitch,and Tar,by the Documents, was afferted to belong to the Tar 
Company, and by the Skipper Oath to Semnel Sutton an Engliſhman,Refi- 
denter jn Sweden.29.That there were Papers thrown over-board the time of 
the Capture, 3% That the Ship was Inſured in Amſterdam. The Lords hav- 
ing granted Commiſſion to either Party to inſtruc the property of the Ship 
and Goods, the report was this day adviſed, whereby the property of the 
Skip was ſufficiently proven by the Oaths of fixteen Partners, md ſeveral 
other Witnefſes 3 but for the Loading the Probation was by the Oath of 
Samnel Sutton, who Deponed that he had bargained with the Tar Comps 
ny on theſe Terms, that if the Loading came ſafe to Ezglard or Scotland, 
it ſhould belong to him 3 but if it were taken by the Hollanders, it ſhould 
belong to the Tar Company, and Deponed that the Loading was truly di 
re& for London, and uced a Contra with the Tar Company for a 
Thoufand Laft of Pitch and Tar to be carried to Ezgland yearly : There 
was alfo Letters a-board for configning the Loading to a Merchant in 


London, 
Whereupon 
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Whereupon the | ords tound that the property ofthe Ship was ſufficient- 
ly proven to belong to the Sweds,' and therefore declared-the ſame free, 
notwithſtanding of the contrariety of the Paſs and the Oath , ſeing by 
both, the Parties were free Men, and notwithſtanding of caſting Papers 0- 
ver-board, which was inſtructed but by one Paſſenger, and by ſome Wit- 
nelſes who heard an extrajudicial conteſhon of the Skipper, which the 
Lords found was not {ufficient againſt a poſitive probation, And as to the 
Loading, the Lords found that the property was not ſufficiently provento 
bein Sittton, and the Port to be London; but that it was a contrivance for 
concealing of rhe carrying of Coniierband to the Enemies Ports, the proper« 
ty being made pendent and ambiguous, that in caſe of meeting with the 
Hollanders, the Skipper might have a pretence to ſwear that the property 
did belong to the Tar Company 3 and in caſe of meeting with the Engliſh, 
to ſwear that the ſame belonged to Swtton an Ergliſbman, which is an un- 
warrantable contrivance, and not in the ſame condition as if Szttox had 
been abſolute Proprietar 3 but with condition that the Tar Company ſhould 
bear the risk of Capture by the Hel/anders ;, for in that caſe Sut/on was the 
only Proprietar, and the Skipper could not Depone, in caſe that thepro- 
perty belonged to another : Therefore, and in reſpett of the evidence of 
throwing Papers over-board, which hath been Documents for the Tar 
Company, making the Port Holland, and that the Ship was inſured in 
Holland, The Lords found that the Loading, as being Connterband of its 
nature, was Prize z but that by the Swediſh Treaty it did not Confiſcat the 
Ship, but only the Counterband, which bears, ſs deprehendantur prede cedit 
ſine jpe reftittionis 3, but 1n regard of a Conceſſion . by the King to the 
Swedes in the former War, that Connterband being the produt of Swede, 
might be carried by Swedes to Enemies Ports, and that Pitch 'and Irom 
were notſpecially enumerat as Counterband by the Swed:fþ Treaty. The Lords 
put the Privateer to inſtruct that notwithſtanding thereof Pitch and Iron 
dre found Connterband by the Aduwnrality of England, and wherethe King is, 
2nd woufd give direQion as to.theſe concerns : But here the Inſurance was 
not relevant alone, but an Adminicle of the contrivance, 


Captain Seatour contra the Owners of the King David, July 23.1673« 


(7p Seatoun having inſiſted for declaring the Ship called the King 
David, Prize, on thele grounds, that the Documents were falſe, and 
cuutradicted by the Skipper 3 and the Skipper and Steers-man by their Oaths 
did acknowledge they were Eardemers, and that the whole Loading and 
moſt of the Ship belonged tothe. 


| Whereupon the Lords Declared the Ship and Goods Prize, albeit the 
Skipper Deponed that he became a ſworn Burgeſs of Fredrickſiad in Den- 
mark, in Anzo 1671. and that his Wife was with him five or fix Weeks 
that year, and that he had ever fince a hired Houſe there, and payed Scot 
and Lot, ſeing he acknowledged that his Wife remained till in Emedem 
fince 3 and that the Steers-man Deponed that the Skippers Wife dwelt in 
a Houſe ſeverally from her Daughter who. is Married in -Zmder ; neither 
was it found relevant that the Skipper offered to prove that he dwelt in 
Fredrickfiad,, and payed Scot and Lot, ſcing he did not tranſport his Fa- 
mily, becauſe the Holaniders might upon that pretence make themſelves 
Burgeſs of any free place, and for ſome inconfiderable Stock there bear 
burden, when truly they had not changed their Domicile , or deſerted 
the Enemy, leaving their Families Lu where it is prefiimed they did 
| e 2 bear 
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bext burden; nor could the Privateer be put to prove that they did bear 
burden in Emidez, it being an Etiemmies Cburittey, to which there was ng 
lafe accels, 


Laird Bar#barroch contra the Viſcoifit of Kexmore, todem die, 
Atrick Kincaid having obtained Decreet againſt the Viſcount of Key. 
{ wore, the Viſcount Suſpends, Patrick afligned the Right to his Son, 
Who transferred the ſame to Barmbdrroch, who thereupon called upon 3 
Copy in name of Patrick Kincaid, and as Aſligney craved Proteftation, 
Which the Lords found he mighr do, ſeingthe Afſignation and Tfanſlaticn 
Was liititoife in Kizcaids Literime, and fo needed no Trasferrence. 


Captain Beret contra the Mafter of the Pearl, July 24. 1673, 
FVAptain Bennet having taken the Swediſh Ship called the Pea?l, ſhe wy 
4 Adjudged Prize, whereof ReduQton being Ratfed ar:d Dilpute, 


| The Lores fothd the Ship and Eotding Prize bh theſe Grotmds, thif 
the Ship bemg Bottnd for Amſterdam, laden with 491 Fats of Por-aftt 
there wisonly Dbexirtietlts Abodrd t& ſhow the Property of 447 Fats, abi! 
of theſe a gfcat patt Was thatKed with ſeveral Merchatits Marks, arid thi 
Initial Ettters of their Names, whith they found a clear Evidence thiat,the 
Property Belonged to theſe Mercttarits, and not to Metcharits mentivhel 
in the Documents; atid ſ& were cdhcealed Enemies Goods , bue if the 
Strangers conlti progtice # Bocrtnient for the WhBle Pot-athes, which they 
alledged was abftrated by the Piivateers and Company, and whereupon 
the Lords otdained them to be exatnined. The Lords in that Caſe granied 
joyht Commiſfion,fot provirig to whotii the Property of the Ship 4nu Gods 
belonzed,but thELbrds found that the Skipper and two of the Compiny 
being Datch; wete not pe# je Reaſons of Adjudicatioh, but only of Seizure 
and Tryal, arid that they wete Adfnitiicles that the Loading belonged t6 


ch; | 


Captain Donaldſon contra the Matter of the King David, eodem die, 

"2 $hip called the King David determined the 2 7. of February | 

| L wherem Commilſioti was granted for clearing of the Property 
the Ship and Gvods; which the Sttangers Having proven to beluhg to ſte 
Men, and the Lotds having ſuperceded to give Atiſkver, whether Viaual 
carried to Hb/land by the Siedet was Cbtifiterband, and if the Ship taken 
in the return of that Voyage having carried iti Couhierband was thereby 
Prize; , The Captain Uid repreſent by Bill, thit by IiiſttuRigns litely 
come from the King, it was nbw cleared; that Vietual catried td Hola#d 
by the Swedes is. ConhtetbBand 4 atld it bath beer alreddy detided by the 
Lords in the Caſe of Patket#: and Alan determined in the former Wat, 
that a Ship raken in her revtiffi after ſhe catritd iti Counterband to the 
Enemies was thereby Prize 7 

_ The Lords hivitlp confidertt the cltvetith Article of the Siedi/s Treaty; 
Bind 1165 1; FoRHA ifiat Coublterb3htf beckine only Prize it ſel, + depreben- 
_ atid therefofe Btlhg mkth M the rewurnh after Eounicthand, could 
yot 


4 eaſe 8 CBA + Tepy Viit Bad n6 occaſion to de- 
D 


—_ Whetht+ Corh Exhiikil ts Hf? Swedes Whs Counterband or 
Schaw 


Sthaw contii Wat! evilenÞ le, 
He Laird of Ceſſnock havitig adjudftd'from Sirybiey all Right that 
wight be competenit to litth of the Latds of F onlſheils, he Aſſigns 
the Adjudication to this Sornbeg, who being thereupon Infeft, purſues Itn- 
probation atid Redudtion of a)l Rights gratited by Sorrbegs Faiher, Goud. 
fire.or Gtanefire, of the Lands of Fbulſheils to Wat cr his Authors, where. 
upon he craved Certification. The Defender altedged no Certification, 
becauſe he produced an Inftftment'of Foiſheils anterior to the Purſuers In- 
{-timent,- and the Purſutte Had no Thittreſt' to crave Certification of Writs 
eranted by bis Fatter, Goodfirt, amd Gritdfire, unleſs he produce theit 
Inſcftnients, otherways any Man'upoti'ari Adjadication, which pafleth of 
courſe of all Larids rhe Adjudger plexfeth to'inletr, affigting the fathe td 
the appeatarid Heir, agiinft whom the Adjirdicative! was deditced, rtiay 
cottiet all the Hetetors' of theſe Lahd$ rb prodiice th" Hitt th&ir- Rights 
wade by any of his Predeealors, withtnr" inftrudHing that any of his 
Predecefiots wete evet Triftfte. It was AnRiwertd, Phat the Purſacr by 
the ABjtticition is iti the fare conditibil' ds tb this Proceſt; as'if he wetb 
ſcrved and retoured Heir to his Predeceſſors, in which caſe he tght'qutar- 
rel all- th Writs preteffecd t&' be rRIEGY WIS Predeveiiots® at- ITE. Tt 
was Keplyed; That albeir it Be (thved hath ifiteartdſt toithprove'an ON: 
ligment or perſonal Right, becauſe HE'rthy b& cHerewith-diſtreſs'd, yet he 
cannot quarrel a rea] Right by Infefttment, unleſs he produce his Predeceſ- 
{ors-Infſettment, and his own: Infefttrethit-4Ss/HEit to Hith: 
The Lords wbuld aUmit-no Certificxtion'till the Predveafiis Infeftmients 
were produced, 


Hamilton contra the Maſter of the Ship clled'the of Stat#; 
July 26, 1673; 
Aptain Huwiltokel having takefi'a'Ship-called: the of Statin, 
C (he was Aſſoilzied'by the Attnirifl's; the Eaptiird gave iti a Bill of 


Sulpenſion. The Lords ordained the Cauſt to be difeaRt upon the Bill 
for the Strangers diſpatch: The Reaſons infifttd' ori for the Captain were, 
that this Ship was bought iti HoVa1rd as the Skipper acknowledgeth, and that 
ſhe was taken as ſhe cane frorfi Hobart befortthe Broke Ground ih any other 
Domitiot), which by the ciiſtoiof Ntibtis is a ſifficient groitid' of Prize, 
and is ſo found by the Admiralties of Frahte'antt' the Spaniſh Netherlands, 
even albeit the Ship have dbvird 4 Writto ſhow thi Seal, becauſe finuilate 
Trade cannbt be ſhunned if fuctSeals within the Waters of the Enemy can 
_ their Ships,but here theres nothing' to inſtrut the Seal. It was An- 

ered, That there wis ricither rexfor! nor cuſtbiii fot futh i pretence to 
binder Newters to buy” Ships froth Enemies more than any othet Goods, 
ſeg thereby they do nbt pirtake of the War, of affiſt the Friettiy 5 nor 
s. there aty Law requiririg Writ f6r the alienation of Ships, which always 
may, and otdirſarly do pals by verbal Bargains arid Polfeſticns arid where- 


of the Poffeſſion preſittes a Property, Bur this Ship is not ohly in the pol 
fefion of a Swale, bit He hath by His Oarh deelared, chat he truly bought 
her, and payed fot het without ſittufarion. | 

The Lords f6und this Reaſon alledged for the Privateer not relevant, 
and adtieted to the Admirals Decreet, 


Ee 3 Aiton 
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Aiton contra. Spence, eodem die. 


TJ Ames Spence purſues an "Adjudication of certain Lands belonging to 
] Kinke! upon the late A& of Parliament : Compearance 1s mace foy 
£iton of Kinadie, who alledged that he hath appryſed Kirkels. whojg 
Larids, and that by the A@ of Parliament Adjudication hath no place 
where Appryling hath preceeded. It was Anſwered, T hat the AQ of Par. 
liament excludes Adjudications only where  Apprylings were led before 
the date of the AQ, but this Appryling is led after, | It was Replyed, 
That the Compryſer had compleated his Appryfing within 40 days alter 
publication of the AR, which as to legal Effects, 1s the ſame with the date 
of the AQ, becauſe by a clear A& of Pariiament it 1s provided, That Ag; 
of Parliament ſhall only have effe® within 40 days after the publication theres 
and that moſt neceſſarly, becauſe the Liedges are 7 #410 to proceed xc. 
cording to Laws ſtanding, until the notice of the new Law may cometg 
their knowledge, which the Statute hath determined to. be preſumed tg 
come to the knowledge of the Liedges within 40 days after publication, 
It was Duplyed, That the A of Parliament, was obly to be underſtoo 
of penal Laws. 


The Lords found that the Appryfing being deduced within fourty day, 
after publication of the A& anent Adjudications, that the Appryling was 
valid and did exclude this Adjudication. 


Earl of Amnandale contra the Creditors of Engh Sinclair, July 27, 1673, | 


N the Competition betwixt the Earl of Annandale as Donatar to the 

L iferent of Hugh Sinclair and his Creditors who had Appryſed his E- 
ſtate, It was alledged for the Donatar, That he hath right to the Mail 
and Duties of the whole Lands, becauſe Hngh Sinclair was denunced and 
at the Horn long before any of the Apprylings were deduced,nor was he 
relaxes for year and day, and the Rebellion runneth from the date of the 
Deiuunciation, year and day being only indulged for a time to relax ; 6 
that it is beyond queſtion, that nov voluntar Deed of the Rebel after De 
nunciation, is valid againſt the Superior or Donatar, tt was Anſwered 
for the Appryſers, that they are preferable, becauſe they have appryled 
on Debts anterior to the Denunciation, whereupon it they had buen lukft 
in curſu rebellionis, without queſtion their Apprytings did fully denude 
their Debitor who was denunced, and themſelves not being denunced, it 
is more then if the Debitor had relaxed himſcHf within year and day, tor 
Appryſing is a Deed of Law, and no voluntar Deed of the Rebel ; and 
Appryſing with a Charge againſt the Superior hath been oft found tv be 
equivalent as to the Liferent to an Infeftment z but in this caſe there 
could be no.Charge, the King being Superior, but the Creditors did all 
the Diligence they could do, which-was to give in Szzrators to the Ex- 
chequer long before year and day. .It was Replyed, That the Kings Do 
'ratar was never excluded upon preſenting, of Sgrators, and that if in'any 
caſe it ought to be allowed, it could only be when the Appryſer takes 
Inſtruments upon preſenting of his Sigrator within the year, and Proteſts, | 
that if It be not exped, his Diligence may be holden as ſufficient 3 for 0- 
therways Witnefles might prove the preſentation of Signators, which is 
diſſonant to Law, and of dangerous conſequence 3 for thereby an Appryſer 
whole Signator is paſt, and Infeft thereon, might be quarrelled by one 
pretending to have given in a prior Sigrater 5 but in other Apprylings, 
the 
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the Charge given to the Supertor, is inſtruted by the Horning and Exe- 
cution, It was Duplyed for the Appryſers, that ſuch Inſtruments and Pro- 
teſtations were neither pertinent nor accuſtomed, and were inno caſe tole- 
rable, unleſs a Signator preſented after, were paſt before : And as to the 
Probation.it is offered to be proven by the Clerks and Members of Exche- 
quer, that the Signator was preſented, which is much more than the In. 
ſtrument of a common Nottar, which in few Caſes proves without Teſti- 
monies of the Witneſles inſert, and goes no further than Teſtimonies of 


Witneſſes can go. 

The Lords found the Alledgeance for the Apprylers, that i= car(# they 
had preſented Signators relevant to be proven by the Members and Clerks 
of Exchequer, to prefer the Appryſers to the Donatar, 

Eil Montgomery having appryſed his Fathers Tack of the Teinds of 
N Kirk: Michael, purſued keduGtion of the Sub-Tacks granted to the 
Heretors, which being ___ during the not payment of a Sum, and fo 
having no determinate 1/þh, were found null againſt the Appryſer,as is ob- 
ſerved upon the eight day of Jxly inſtant + Bridge-end one ot the Heretors 
further alledged, that in his Sub-Tack there is this Clauſe, That for the 
Sub-Tacksmans further ſecurity, the principal T ackswan aſſigns him to all right 
he hath to the ſaids Teinds in ſi far as may concern his Lands, which being 
an Aſfignation, requires no 1f, and moy be perpetuate, and is a habile 
way of tranſmitting Tacks. Jt was Anſwered, That this Clauſe could on- 
ly be underſtood for further fecurity of the Teck, wbich being null, it could 
not ſupport it, 2®. There is no mention in # of the principal 1 ack, 
3®, The S»b-Tack was in Mardþ and the Apprpling was in Mgy, fo that 
the Sub-Taek could not attain Poſſeltion before the Setter was denuded 
by the Appryfing. It was Replyed, That being fet to the Heretor him- 
ſelf, it oould not be intimate to hamſelf, but kis Poſſeſſion bath of Land 
and Teind was ſuthciznt. 


The Lords ſuſtained the Clauſe, as being an Adlignatian ta the Heretor 
himſelf, which needed no further Intimation or Poffeſſion. 

In this Proceſs it was alſo found, that the Amity is a Burthen, being 
upon the principal Tacksmar, and no part thereof upon the Sub-Tackſman, 
unleſs they were obliged by the tenor of the Tacks, and the Annuity did 
= divide upon the Tackſmen and Sub-Tackimen according to their Be- 
nefite. 


Montgomery contra Montgomery, eodem die, 


The Creditors of Andrew Scot Competing, codew dlie. 

N the Competition of the Creditors of Andrew Scot anent-an Heretable 

A Sum belonging to Andrew Scots Wife, which the Creditors had Arreſt- 
£d in the Hands of Bruce of Newtown, and which the Wife with conſent 
of the Husband, had afligned thereafter to ſome of the Creditors, It 
was alledged for the Aſſigneys, 19. That the Arreſtment for the Huſ- 
bands Debt could operate nothing, but only for the Annualrents preceed- 
Ing the Arreſtment, and the current Term for which it:waslaid on 3 for 
the Sum being Heretable, did not belong tothe Husband jare arariti, but 
only to the Wife, except as to the Anpualrents fo long as it was in the 
Wites perſon z but now the Wife with conſent of the 'Hugband having af- 
ligned the ſame,the Affigneys have the only Right, It was Anſwered, That 
the jus wariti by the Marriage is Top Aflignation to the Annualrents du- 
e 4 ring 
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ring the Marriage, ſo that the Husband hath the only Right to the Annual 
rents during the Marriage, and it is not in the Wifes power to alter the 
ſame 3 and as to his conſent, which is the only Right as to the Annual. 
rents, it is null, as done in fraudem creditorum, the Arreſters having dong 
Diligence before the Arreſtment, eſpecially ſeing the Husband at thatting 
was Bankrupt and broken, ſo that the Aflignation as to the Husband be. 
ing null, the Creditors Arreſtment for all ſubſequent Terms would be 
ſufficient againſt the Husbands. | 


The Lords found that the Annualrent belonged to the Husband jure ma. 
riti, during his Wifes life and his together ; and that the Allgnation made 
by him would be valid to exclude the. Arreſters from any _ after the 
current Term, unleſs he were inſtructed Bankrupt, or that the Affignation 
was contrary to the A of Parliament 1621, 


Dukeof Hamiltouws contra Hamiltoun, July 29, 1673. 


"He Duke and Dutcheſs of Hamiltown purſues a Declarator againſt 
| Hamiltoun of Monkland , that a Bond of 834 pound Sterling , Sy. 
ſcribed by Duke James Commiſſioner, in A»wo 1646. and leit blank in the 
Creditors name, to have beendelivered to Sir James Stuart , who was tg 
advance the Money 3 that the ſaid Sir James cauſed his Correſpondent,one ' 
Cutler at Londen about the ſame time advance the like Sum 3 Cutler took 
Bond from Duke James, being then 1n England, for 1060 pound Sterling, 
which was advanced upon Sir James Stwarts Order 3 and this Bond of 
884 Pound, was either comprehended in it; or. there was never any diltin& 
Sum advanced therefore 3 and there being much Debated for founding a 
preſumptive Probation, to take away this Bond, and 1n the contrair, 


The Lords before they would admit any Witneſles ex officio, ordained 
either Party to produce all the Writs they founded on,and aſſigneda Term 
to that effe&, and granted Diligences to either Party , for Summonding 
ſach Witneſſes as they thought frt ; to this effeR, that if the Lords upon 
peruſal of the Writs ſhould find juſt ground to examine Witneſſes, the Wit- 
neſles might be ready without anew Term; and the Lords might conſider 
what Perſons they would allow to be Examined as Witneſſes, of theſe 
that ſhould be adduced for either Party. 


Mowat contra the Earl of Southesk, eodem die, 
T2 Earl of Sonthesk having obtained a Decreet againſt James Moat, 


for payment of a Sum which Moat was obliged to advance to the 

Earl in Frencez Monat alledged that he had advanced the ſame to Maſter 
ames Maitland, then the Earls Servant, and keeper of his Money ; Maſter 
ow Maitland being Examined upon Oath, remembred not of the ſame: 
wherupon Moyat was Decerned 3 he now giyes in a bill of Suſpenfion, and 
alledges that he had then produced in a Proceſs a Compt written by Mait. 
lands own hand, and a Letter relative thereto, bearing, the payment of this 
Sum, which was not produced or ſhown to Maitland, when he gave his 
- Oath by inadvertance, in the cloſe of the laſt Seſſton; therefoce craving 
that Maitland might be Examined upon the ſight of the Comprt written by 
his own hand, in refpe& that. he had now ſeen the Accompt,and was there- 
by brought to remembrance. The Earl opponed his Decreet i» foro, and 
that Maitland had Deponed, and that it was competent to Moat to have 


craved his Re-examination before Sentence. ny 
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The Lords ordained the matter to be Diſcuſt upon the Bill, and ardained 
Maitland yet to be Re-examined, upon ti ſight ofthe Accompt, which 
would not claſh with his former, Oath, beipg only as to his rexrembrance. 
Likeas, they found that Maitland never compeared to Depone, but gave 
in his Oath in Writ, withour 1nſpeQion of the Accompt, s 


Blair contra Blair, eodem die. 


Here being a ContraG of Sale of Lands by Ardblair to Denhead, Den- 
T head was obliged for 2000 Merks, as the. Price, whereupon Ard. 
blair obtained Decrect of the Lords for payment- of the Sum. Derhead raif- 
eth Suſpenſion and Reduttion on: this round, that this Sum being the price 
of Land due by a mutual ContraQ, t rice could not be demanced till 
the Diſponers obligments, which were the cauſe thereof, were perfected, 
viz, to cauſe Bagilo Infeft himſelf in the Lands, and reſign3 after which 
there isa ſecond Contrat, whereby Denbead ratifies the Decreet agajoſt 
him, and renounces his ReduCtion and Suſpenfion ; but it is provided, that 
if between and ſuch a day Denhead ſhould obtain Decreet againſt Bagil's 
for a greater Sum, Ardblair ſhould. accept of it; The day being elapſed, 
cArdblair took Denkhead with Caption, who being under Caption, gave 
Ardblair a Bond for the 2000 Merks, ard renouncing the obligments in the (e- 
cond Contra&t 3 which Bund Derhead now Suſpends on this reaſon, that 
this Bond was granted zet# carceris, he being under Caption, and there- 
fore could not hinder him to make uſe of his Defence upon the firſt Con« 
trat, and that he could. not pay the Price till the were ſecured in the Lagd. 
It was anſwered, that before any Caption he had ratified the Decreet, 
whereon Caption was uſed ; and that this being obtained upon a Legal Di- 
ligence,, was no extortion, nor could it be reduced ex capite metus 3 for al- 
though Parties giving Bonds after Decreets,. being under Caption, when 
they get no eaſe vor tranſaRtion, nor do not ratifie the Decreet,but ſimply 
gives Bond, it is not accounted a Homologation, more than if they had 
payed the Money yz in which caſe they niuſt quarrel the Decreet, but here 
the Decreet quarrelled was ratified when there was no Caption, and the 
obligments in the ſecond Decreet were retiounced. 


The Lords found that there was here norelevant ground againſt the Ex- 
ecution of this Bond , hp pretence. of the mutual obligments in the 
firſt Contra, but reſerved them by way of Aftionas accords, 


' Dundaſt contra. $ keen, eadem die. * , 
Undaſs of Breaſt-mils purſues a Declarator of Thirlage of the Lands of 
Hal-yards to the Miln of Bresft-miln , and becauſayHe/-yards was 
building a new Miln within that Thivle,by Petition he defired that the Cauſe 
might preſently be heard;or the Work to be ſtopped 3 whereupon the Lords 
having ordained the Parties to produce their Rights; Brea#t-miln produ- 
 cedan Infeftment of the Miln from the Precepyor of Torphichen, bearing, cums 
aſtrifis Multuris ownium O- fingularum terraruw de Ald- Liftoun,&- cum ſervi- 
#115 tenentinm earundem, which being before Halk-gards original Right, did 


conſtitute the Thirlage, .It was all for Hell-yards, that his Lands be- 
ing the Maing or Dominical Lands of the Barony, could not. be underſtood 
to be Thirled by this Clauſe, unleſs it were proven that they had payed Aftrit 
Muttures then 3 but they neither payed any then, nor fince. 2%, Though 
this Clauſe could Thirle.them, yet they had recovered liberty b Prot 
ton, becauſe it is offered to be proven that paſt memory Hal..yards did 

f | © without 
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without control go to other Milns;ſometirnes for ten'or twelve years t 
ther, and when he came to Breaſt-milr, payed only Ourt-ſucken Mulrurg 
and that there is an In-ſucken Multure of a greater quantity, which gig 
more import hisacknowledged liberty,thenif for 40 years he had never come 
to the Miln. 3o. Though he were Thirled, he might build a Miln upon 
his own Ground, not being i» emulationem vicini, becauſe he might haye 
the Multure of Neighbouring Lands that were not Thirled at all. It yy 
Anſwered, That Preſcription is taken off by any poſſeſſion, which though 
it tay abate the Multure tolefs, it cannot take away the aſtriftion; an 
that no man can build a Miln within the Thirlage- of another ; ang al. 
ledged a Deciſion obſerved by Haddingtoun in the caſc of Hardis Miln, day 
1622; 

The Lords found that there was a Thirlage conſtitute by the Charter, 
but the Preſcription of Liberation being ſo doubttul,they found no ground 
to ſtop Hall-yards building upon his own perill, leaving Breaſt-milz to mii 
in his Declarator as accords. | 


Stevenſon contra Wilkiſon , July 30. 1673. 


I a Suſpenſion betwixt Martine Stevenſon and Wilkiſan, the Debitor 
having alledged for a reaſon of Suſpenſion, that the Creditor had nat 
allowed the laſt Terms Retention,contorm to the AR of Parliament, but 
had taken full Annualrent according to the fix per cet, and thereby had 
committed U/ury, and ſo Ioft the ax 9% of the Sum; It was Anſwered, 
That Yſury being a Crime, is never .inferred but where it is expreſt; ang 
this Act of Parliament doth only allow the Debitor that he may retain, but 
doth.not retrinſh the Annualrent 3” even for that year, to five per'cent: and 

that in the Retentions in former Ads of Parliament, ſometimes it is a 
INted under the pain of Uſury, and ſometimes not, which ſhows that 
fury ſhould not. be inferred but when it is expreſt ; and it would be a great 
inconvenience in ſuch a dubious caſe to infer Uſury upon the not allowing 
of the Retention, and that the moſt in Juſtice that can be done, is to ap- 
point Repetition, if there were the leaſt inſinuvation by the Creditorof any 
inconyenience to the Debitor, if he craved Retention. It was Replyed, 
That Uſary is incurred when” more Anmaalrent is taken than the Law al- 
lows, whether there be mention in that Law of Uſury, or not & for if the 
terms of this 'A& had beer! to retrinſh the AnmJrent to five for a year, 
or to diſcharge ohe, there can be no queſtion of QUjurz, though the AR 
bore no Certification of Oſary ;: ſo thatithe mind” of the Law-giver being 
clear, that Wy confideration of the'bueder of Lands with: a: great Aſſeſs 
met,” the'Diybitor ſhould” bave retention: of one of fix, it were-to enerygt 
thenmtent ad reaſorvofithe Law, & frandew facere Legi, to ſuffer the Cre- 
ditot to take fimupon thepretence'of the/Debitors willingnefs, -it being be- 
yond| doubr- the Debitors would woe: throw away -their Money to their 
' Cteditor,, if-it* wete not upowy apprehenſion'thiat he woutd. be rigorousto 
tu andwouldeharge they for che Prineppal Sams. and though he ſhould 
- make no ſuctiinfiauntian; Þ aeft 3: 3% ipſa, arid/by hrs means che pooreſt 
- Debitors who-durſi Ivafft®-withtand' the Creditor,and:for whom it wasmot 

Hitches, ſdultaveno benefit offt.- - - Hm 16 ante | 
"The Cords found that feitty Creditots chighr Youbet whether the not a+ 
towing of Reteritior' itiferret{ Ufjr1y; that whoſoever had maker! rhefull An- 
vital # they” allowed or repayed the filme witfiin' the year of Retention, 
thatit ſhould not infer Th@ry, orhierwiysthat it ſhonld infer the fame, ha 
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they found that if the Certification were only Repetition , 1t would not 
be effectual, and the Debitor might certainly renounce the ſame. 


Captain Oſwald contra the Maſter of the White Daze, eadema die, 

Aptain Ofwald having purſued for obtaining the Ship called the White 

' , Dove, declared Prize, the Strangers raiſed Reduction, the Captain 
:nfilted mainly upon two Grounds, vis. that there was no Document to 
infruR the Property of the Loading, and that it was proven by the Steers- 
man, and another of the Company, that when the Captain came Aboard 
there was torn Papers ſcatt. red in the Cabine, which were not there half 
an Hour before, but the Witneſles did not fee who did tear them : And 
it being Anſwered, that there were fufficient Documents Aboard, vis. 
a Pak tor the Ship, and a Certificate for the Loading, both upon Oath; 
and there was no ſufficient Probation of tearing ol any af the Ships Pa- 
ers,but the ſeeing of ſuch ſcattered Papers in the Cabine, and not feeing 
them before, might have been upon other occaſions, and not been advert- 
ed by the Witneſles to have been lying there before, and that one of the 
Witneſſes is a Scotswan who had taken on with the Privatecr fince 3 but 
to take off any Suſpition, the Strangers offered to prove the Property of 
the Ship and Loading, The Admiral granted Commithon tor takings the 
Oath of Hunkin the Owner of the Ship and Loading, and the Depolitions 
of any Witneſſes that knew the Ship had belonged'to Hawbaryh 3 which 
being reported, and the Judge of the Admiraky now being changed, and 
Mir. Walter Pringle being Judge In the Admiralty, who before was for the 


| Strangers, he gid remit the Procels to be adviſtd by the Lords, who hav. 


ing conſidered the Skippers Oath, who deponed, that he had neither 
Charter-party, Cocket, nor Bills of Loading aboard, but only a Boaw-brief, 
and ſuppoſing that the Cernificate of the Loading was impetrate after the 
Capture, and that there was nothing to prove the Property of the hip 
or Loading, but the Oath of Huzkz the Owner, 


They found that the ſame with the Skippers Oath was not ſufficient ta 
eid the Evidences, the want of Documents , aud torn Papers, which did 
infer that it was a Contrivance for the Enemies T rade, and therefore found 
the Ship and Loading Prize. 


But thereafter it being Alledged, That the Certificate upon Oath was 
aboard the time of the Capture, and produced in the Proceſs before the 
Admira), and ſeveral Perfons Oaths being taken thereanent, who depon= 
ed, that it was produced before it cquld be returned from Hamburgh. 


The Lords found that the Skipper being a Hebanger, and torn Papers 
found Aboard, it was a ſufficient ground for Seizure 3 but that the Pro- 
bation for the Property did elid the contrary Probation, and therefore 
found the Ship and Loading free, and Afoilzicd. 


Hamilton contra Keunedie, July 31. 1673. 


Ohbn Weir having been Heretor of the Lands of Cymmerhead, he Wodfet 
the ſame to Thomas Weir for a ſmall Sum 3 there was a ſecond Wodfet 

by John Weir younger, as being Infeft as Heir in the Lands ( by a Pre- 
cept of Clare conſtat ) to the fajd Thomas Weir, renuncjng the former 
Wodfet z Kennedie of Anchtifardel did acquire right to this Wodſer, and 
Hamilton of Raploch acquired right to the Reverfion 3 Thereafter Auchti- 
fardel did take a new right from John Weir the Oye, and Jnfeft him as 
Heir to his Goodfire,pailing by his Father, In the Competition of which 
Ft 5 Rights, 
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Rights, It was alledged for Reploch, That the Right of John Weir the $9 
could not be quarrelled, becauſe it was perfe&ted by Preſcription, in fo fy 
as he produced the Sons Seafin in amo 1599, and the Wodlet granted by 
the Son ſhortly after, which had been cled with Pofſeſſhon much mgjx 
then 4o years, and which was ſufficient without produCtion of the Pre. 
cept, whereupon the Seafin proceeded, conform to the AR of Preſcrip. 
tion ; ſo that the Sons Right being perfected, no Right derived from the 
Oye as Heir to the Goodfire paſſing by the Son, could be reſpefted. | 
was Anſwered, T hat the A& of Preſcription A Falſhood, and the 
Sons Seaſin behoved to be falſe, becauſe it was offered to be proven, thy 
the Father lived ſeven years after the date of the Sons Seaſin, fo that tha 
Seafin could not make him have Right as Heir to the Father. And there 
being a mutual Probation allowed for inſtrufting the time of the death of 
the firſt John Weir, Auchtifardel adduced ſeveral Witneſſes, ſome paſt 8g, 
and one paſt 100 years of Age, who deponed, that the firſt John Weir died 
in a0 1606, or thereby 3 which coming to be adviſed, it was alledged 
for Raploech,that this Probation could not take off the benefite of Preſcrjp. 
tion, 19. Becauſe it was not poſitive, bearing only to be ſuch a gear or there. 
by ; and in a matter ſo ancient, where the queſtion was only of the date, 
the Oaths of old dotting men could not make a ſufficient Probation, much 
leſs'could it take off the Adminicles for alſtructing the Seafin, viz, the 
Wodfſet Right granted by the Son, and mentioning both the Seafin and 
Precept whereunto Axchtifardel himſelf had taken Right z and the 
Nottars Prothecal, bearing, this and many other Seaſins ſet down by their 
Dates orderly, both before and after this Seaſin, and all before the year 1606, 
29, This ground of [mprobation is but indire&, and not on a neceſſary 
conſequence 3 for if the Superior gave a Precept of Clare corſtat to the 
Son as Heir to the Father, and Seafin was taken thereupon, albeit the 
Father had been alive, ſo that it was the Superiors error to ſuppoſe him 
dead, the Precept and Seafin would be true, though erroneous and inya- 
lid, and 40 years Poſſeſſion would valid them by Preſcription 3 fo that is 
dubio, Error is rather to be preſumed than Falſhood, 


The Lords ſuſtained the Seafin as a true Seafin, perfected by Preſcrip- 
tion, and adminiculate as aforeſaid, notwithlianding of the Probation in 
the contrary. 


Chiſholm contra Chiſholm, November 7. 1673, 


Or of Hairhbope having ſubſcribed a Bond of 7000 Merks for the 
Proviſion of his younger Children, and having atterward diſponed his 
Eſtate to his eldeſt Son, cauſed him grant a Bond of Corroboration in fa- 
vours of the Children, which the Father keeped ; and the Mother having 
both Bonds in the Fathers Pocket after his Death, and lent them to one 
of the Children, he cauſed tranſcribe*them by two Nottars, and four Wit- 
neſſes 3 and having given them back to her, they were abſtracted 3 and 
the Children purſue for proving 'the tenor of them, the Heirs Oath of 
Calumny having been taken, he acknowledged there were ſuch Bonds, 
but remembred not the tenor of them, which, with the Nottars atteſted 
Doubles, were found ſufficient Adminicles to ſuſtain the tenor, and the 
tenor was found proven by the Oaths of the Nottars and Witneſſes. It 
was alledged by the Heir, That both his Fathers Bond of Proviſion and 
bis Corroboration were keeped by his Father, and never delivered to the 


Chilgren, and had no Claule to be yalid without delivery, fo that at ow 
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they were in the Fathers power g and the Mother did depone, that ſhe 
found them in her Husbands Pockets after his Death, and ſo they were 
never delivered, and two of the Children were Majors, and out of the 
Family - And it was further deſired, that Witneſſes ex officio might be ex- 
amined, for proving that the Father declared, that he would-not burden 
his Son with theſe Proviſions, which is ſufficient to ſhow the change of his 
Mind, and revocation of the Bonds, eſpecially ſeing; they were not in fa. 
tixfaction of the Executry,which was conſiderable, and fell to the Bairns, 
and the Eftate was very mean and unſuteable to ſuch Proviſions, or at 
leaſt that the Mother, out of whoſe Hands the Bonds were gotten , and 
other Witneſles might be examined, that the Father on his Death-bed or- 
dered the Mother to take the Bonds, and cancel, or burn them. 


The Lords ſuſtained the Bonds, and would not admit of Witneſſes to 
be examined anent the Fathers declaring that he would not burden the 
Son with theſe Bonds, which could but declare his preſent purpoſe, which 
was mutable and ambulatory, ſeing he did not cancel the Bonds 3 but al. 
lowed Witneſſes to be examined, that when he was on Death-bed, he 
gave his Wife warrand to take the Bonds and cancel them, and appointed 
her Oath and other Witneſlcs to be taken for that effec, 


Thomſon contra Roſs, eodem die. 


"bn Thomſon being Infteft by Provoſt Mains in an Annualrent of 24 
] pound out of certain Lands of his, purſues poynding of the Ground ; 
Compears Mr, Robert Roſs, and produceth a publick Infeftment of Pro- 
perty of the ſame Land trom Provoſt Maizs, and craved preference, be- 
cauſe the Infeftment of Annualrent was baſe. The Annualrenter Replyed 
upon Poſlefſion by the Heretors payment of the Annualrent before the 
publick Infeſtment, and for proving thereof adduced certain Witneſſes, 
who proved certain Bolls of Victual was delivered by Provoſt Mains to 
Thomſon, for payment of the Annualrent,prior to the publick Infeftmentz 


Which was found ſufficient, though thereby the publick Infeftment was 
cxcluded. 


The Mafter of the Live-day contra Middleton, November 14; 1653, 


” \Aptain Middletonn having ſeized upon a Hamburgh Ship called the 
\_ Live-day, the Admiral did liberate the Ship,but confiſcate the Load- 
10g on this ground, that there were double and falſe Documents aboard as 
to the Loading, viz. A Cocquet or Bill of Loading, bezring, the Goods to be- 
long 10 two Merchands in Hamburgh, and yet by other Documents pro- 
duced, they were claimed as being ſhipped by Engiih-men Reſidenters in 
Hamburgh, to be conſigned to two Ergliſh Merchants in Hwll, ſo that there 
were both double Documents, and forged Pocuments made uſe of z for 
by a Certificate of Sir Wifliam Swan's, Reſident for the King in Hamburgh, 
It 1s declared, that the Hamburgers names were made uſe of without their 
knowledge, which behoved to be by forging their Names. And by fre- 
quent Deciſions, conform to the Kings InſtruRions, the making uſe of 

ouble or falſe Documents, or having no Documents, is ground of Con- 
hſcation. -It was anſwered, That now in the*time of War His Majeſties 
Subjc&s cannot carry on Trade without making uſe of ſimulate and cos 
lourable. Documents ; ſo that albeit the want of Documents, or double 
or falſe Documents be a ſufficient preſumptive Probation that the Ship and 
Goods do not belang to Newters or Allies, who nced not have any colour, 


Ft 3 being 
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beg free to pals by either Party im the War, and. ſos preſumed to bel 

to Enemies, yet the Prefarnption: is not ſo irong , but that it admits of x 
COntraty- probation tm &vaurs, of: the Kivgs Subjects, who cap. Trade NO 0. 
ther way,though.no. other can. plead the benefite,or atherways the Prinateer, 
may watch His Majefies Ports, and ſeize all blis Subjects Ships that come 
in, which never want ſuch colourable Documervs, but when they have 
Conzeys, which is. very ſeldom. And to clear the Propesty of this Load- 
ing, there is produced. a Certificate from. Six Wibiaw Swer, bearing him 
to have examined upon Oath the Eng7ſb Merchants at Rambargh, that the 
Goods were ſhipped for the proper uſe of. the Merchants in H»/, and if 
need beis, the ſame was offered further to be poſitively proven. 


The Lords found the Alledgeance relevant for liberating the Loading, 
that it did belong to. Hig Majeſties Subjefts Relidenters, in his Kingdom, 
and that the ſame was ſafkaent to exclude the making ufe of colourable 
Documents, but: did nat reſt upon: the Retdents Certyhcate, but granted 
Commiſſion to the Magrſtrars of Hemburgh and Hull, thac by them the 
Telinnanies might be taken in preſence of the other Party, or their Pro- 
Curators. 


Fairholm contra Lord Retour and the Counteſs of Lever, 
November 21. 1673s 


He Earl of Leven. having granted Bond of 20000 Merks to the 
Laird of Lamertouw, with an Infettment of Annualrent thereon in 
the Barony of Weft-Nizbet : The ſame being appryzed firſt be Mr. Jobs 
Fairholms, he charged the Countels on the Appryfing to receive him; and 
thereafter it was Appryſed by Rewtoan, Juſtice Clerk, and the Counteſs having 
raikeda double Poynding. In the Competution,lIt was alledged for Mr. Joby 
Fairbolm, that be ought to be preferred, becauſe he had the firſt Appry- 
Gag, and the firft Charge, It was anſwered, That though Rewtouns Ap- 
pryling was poſterior, yet x was preferable, becauſe Infeftment had pro- 
ceeded thereupon, and Feirbolws Charge was informal and null, becauſe 
the Counteſs was charged to receive him into the Lands, whereas the Ri 
was an Annualrent furth of the Lands, which is a diſtin Right from the 
Lands, requiring diftin& Soltemniries, neither did the Appryling appryle 
oradjudge an Annualrent, nor did the Horning chaige ta [nfeft in an An: 
nualrent, but to Infeſt in the Land. Whereupan the Lords faund already 
that the Charge was null, and if the Countels had given Qbedience, and 
Iofeft Fairkalw in the Land, and Rextown in the Annualrene, he would 
have had the only Right. It was Replyed, That Appryzers who cannot 
know their Debtors Rights, can do na more but appryze the Growd, 
Righe aud Property, aud ell other Right x and if they charge accordingly, id 
is {ufficient ta reach an Annualrent,: ar any ther juſt Right  ,and there 
1s: mare in this caſe, for the Appryſing is not only of the Property, and all 
other Right, but ſpecially of the Band of 20009 Merks, and the Infelt- 
ment following thereupap, which is the Interment of Annualrent , which 
" s alſo. cantained in the Alomenrce, and is related inthe Horning 3 and 
though, inthe Wil it bears oply to Infelt in the Land, yet it bears cov- 
fares to: the Appryſong «nd Allowance, 20d the Charge is confarm ; and the 
time of the former laterlocutor, the Appryfing was not produced, and the 
Charge. was anly to. Infeft ia the Land, and mentioned not any other 
Right but the Appeyfing, being zelated ta, and ſpecisl; it is fufficient. 
The Lends (uflaingd the Charge, and preferred Fairtoky, 
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Brown contra Gairn, eodem die, 


Ohn Brown having aſſigned a Bond to Alexander Brown that he might 
appryze thereupon with his owp Sums for Jobn Browns behove, Alex- 
*:der brown gave a Back-bond bearing, the Appryſing as to that Suns to be to 
John Browns behove, and obliged him to denude in favours of John Brown as 
70 that Sum © Thereafter Gairns having aPPryzed the ſame Lands, there is 
a Contra@ betwixt him and Alexander Brown, whereby Alexander re- 
ſricts the. Appryfing to a part of the Lands, and renunceth the reſt in fa- 
vours of Gairns, who aſſigned his Appryſing to a third Party. In the 
Competition of the Kights, It was alledged for John Brown, that he ought 
to come In pri paſſe with Gairns Aﬀſigney in the whole Lands, in reſpe&t 
of the Back-bond, declaring the Appryſing to be to his behove, It was ans. 
ſwered for the Aſhgney, That he having acquired Right from Alexander 
Brown the Appryzer, by the reſtriftion the Back-bond could not operate 
apainſt him, being but a perſonal Obligment, which could not affe& an 
Appryſing which was a real Right. It was Replyed,. That an Appiyſing 
before Inteftment, or the legal expire, might be qualified or affected with 
a perſonal Obligment, as well as by Intromiſſion, or a Diſcharge, albeit 
they could not be known to the Afigney, who taking Right within the 
legal, behoved to take it with his hazard, eſpecially ſeing Inhibition was 
uted upon the Back-bond before the reſtrition. ' It was Duplyed, That 
the Inhibition did only operate by way of Redndtion, and. not by Reply. 
The Lords found that the Rack-bon;! was ſufficient to affect the Appry- 
ſing being before Inſeftment,and before the reſtriction,and therefore brought 
in Jobs Bron# part paſ@, notwithſtanding of the ReſtriQion, 


Beattie contra the Laird of Morphie, November 27. 1673. 


He Laird of Dun having Diſponed certam Lands to the Laird of Mor- 
6 2 phie,he gave a Back-bond,obliging himſelf topay certain particular Suns 
of ung debt, with a general Clauſe to pay off Sums due by bims to the Earl of 
Ethic for himſelf, or wherennto Ethie was A{ſigney 3 and by a poſterior Bond 
of Corroboration, the foreſaid Back-bond, and that Clauſe is repeated, and 
then ir bears, that a Sum of 2000 pounds due v6 Robert Beattie, wherennto 
Ethic wes Aſſgned was not yet ſati;fied, therefore Morphie obliges bimſelf in cor- 
foboration of the firſi Bond, and but derogation therets, that being ſatisfied of 
the Sums due to hixiſelf by Dun, be ſhould pay Beatties Sums ont of the ſuper- 
Plus of the price of the Lands: After both Bonds Ebie ;grants a Retroceſſzon to 
Beattie, bearing, that bis name in the Aſſignation was only tn truſt, 10 Beatties 
behove, and Aſjigring Beattie to the Back:bond, and Bond of Corroboration, 
Beatties Exccators purſue Morphie upon the general Clauſe in- his firſt Back. 
bond, to pay this Debt whereunto £tbie was then Afligney. - It was An- 
[wered for Morphie, that the Clauſe being only in favours of Zthie, who 
ood then Aﬀfigney to this Sum, Ethie might have Diſcharged the Clauſe, 
or qualified it as he pleaſed , Its ei, he qualified the Back- bond by the 
Bond of Carroboration, that Beattics Sum ſhould only be payed out of the 
ſ«perplas of the price, which therefore muſt be aocomeed as only due, in 
ſofar as there is a Swperplas. It was Replyed, That by the firſt Back-bond; 
there was jus acquiſttume to Zthie, not only for bimſdf, but as being in 
Traft for Beattie, which therefore Ethie could not qualiie or leflen by the 
Bond of Correboration ; neither is the faid Corroboration a Deed of Ethies, 
but of Aorphyes , whereupon Beatie doth not found. 2% The Bond of 
Ff 4 Corrobor ation 
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Corroboration bears expreſly, but derogation to 1he firſt Back:bond, and fo ng, 
thing therein can derogat therefrom, It was Duplyed for Morphie, Th, 
there being no Writ to inſirud any Intereſt ot Beatties, but the Repoſyjn, 
granted by Ethie, bearing in the Narrative of it, That Beattics A 18 nating 
to him was in trait, that being after both Back-bonds, there was then og 
Right acquired to Beattie, but Ethie might diſcharge or alter the Bag 
bond as he pleaſed; and therefore Ethies acceprance of the ſecond Rack, 
bond is as effe&ual as if he had Subſcribed it : And though it beargsa C] 
But derogation of the Back-bond, that general Clauſe cannot take away th, 
effe& of a ſpecial Clauſe ſabjoyned, which is truly aderogation of the fr 
Back-bond;limiting Beatties payment tobe out of the ſuperplus of the Lands, wy 
therefore the general Clauſe is but like proteitatio contraria fado, and is on, 
ly to be underſtood , But further derogation to the fir# Back-bond, then why 
is particularly expreſt in the ſecond. 
The Lords found that Ethie ſtanding in the right of the. Aſſignation with. 
- out any anterior Writ to inſtru the truſt in favours of Beattie, that he 
might derogat by accepting the Bond of Corroboration , and that he hui 
derogat thereto, as to the nature of payment, notwithſtanding of the ge. 
neral Clauſe, Byt derogation. ; 


Kennoway contra Davie, eodem die, 


Avid Kennoway having incarcerat William Cajils by an AQ of Iau, 
; ing, in the Tolbooth of Linlithgow for 1700 pounds uplifted by Cy 
ſils as his Sub-ColleQor of the Exciſe of Linlithgow ; James Davie obtained 
Kennopays conſent 'to his Liberation, upon gratiting a Bond betwixt and 
ſuch a day, to cauſe Caſſils Compt and Pay , or to cnter him then in Pri 
ſon, or otherways to pay the Sum, Kennoway Charges upon this Bond, 
Davie Suſpends, and alledges that he had. fulfilled the ſame, in fo far & 
upon the day prefixed in his Bond,he preſented Caſſz!s to the Baillie of Lis 
lithgow who gave the AR of Warding, and he refuſed to accepthim,as an{n- 
ſtrument produced bears 3 and that day falling to be Saturday, he aftudlly 
entered Caſſzls in Priſon upon Mwnday,where he continued ſeveral Months, 
It was Anſwered, That the offer to the Baillie was not ſufficient without 
intimation to Kexmmoway , and aftual entry into Priſon conform to the 
Bond. 20, That Davie conſented to let Caſſils ont of Priſon thereafer, 
3% That the ſame day after that he had offered himfelf to the Baillie, there 
was a requiſition to him toenter in the Priſon, which he refaſed,and ſo wa 
wilfully contumacions , upon the day prefixed, fo that Xerroway was not 
obliged to notice what he did after, nor to diſpute whether his condition 
became worſe than before he entered. It was Replyed,that this being a pe 
nal. obligation;delay was purgable, when the difference was mconfiderable, 
being the next' Week-day, without detriment, and when obedience wa 
offered the veryday, though all formalities had not been exatly obſerved, 
- ſing it was no pretence, biit a true Impriſonment for ſeveral Months, nor 
1s it relevant-that the Cautioner conſented to his Liberation thereafter, for 
the Baillies could 'not warrantably Hhberat upon his conſent, he having 
performed his I to re-impriſonment was not further intereſſed, 


1 Phe Lords foundfthe Reaſons of Suſpenſion relevant to liberat the Cau- 
rioner g bit as to the Chargers anſwer of requiring the Cautioner to entet 


il Caffils that ſame day after his offer to the Baillie ; 1t not being debated, the 
| Lords ordained them to be heard beforerhe Ordinary thereupon. 
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Dalzellcontra the Laird of Tinwa ', December 3.1673. 


"Ir Robert Dalzel being infeft in the Ten Pound Land of Achner, . which 
A isa part of the Barony of Amisfield,purſues a Declarator of Property of the 


Moor of Achnar, and that the Laird of Tinwall tathino right thereto, or Ser- 


1ude of Paſturage, Moſs, Feall, or Dives therein. Finwall putſues a 
Rn f his Right of Paſturage, Moſs, Feal/ and Divet, in the faid 
Moor of Achnan, as part and pertinent of his Lands of Tinwal. . 


Upon both Proceſſes the Lords before anſwer ordained either Party to 
produce ſuch Writs and Evidents, atid to adduce ſuch Witneſſes as they 
could for inſtructing their Right, or Poflefſion, and gave Commiſſion to 
oneoftheir own number to vilite the Bounds,and examine Witneſles there. 


Which being reported, Sir Robert Dalzell produces an Infeftment of Sir 
Joby Charters of the ten Pound Land of Achnan, having a ſpecial Bound- 
ing, which inclofes this Muir 5 and alledged that thereby, and by the na- 
tural Situation of the Moot, which is in a great part ſurrounded by his 
Property, and only touched by Tinwals Property at one place by ſome 
few pairs of Butts, and that it is denominate the Moor of Achnan,and that the 
neighbouring Heretors, whoſe Lands touch far thore than T inwals, pretend 
no Paſtorage in it, and that his Witneſſes have proven that it is part and 
pertinent of the Barony of Amisfield, whereof Tinwal hath no part, . and that 


: Tinwal holds of another Superior, 'and any Poſlefhion of Paſturage Peit 


or Turff he bath had, was by Amrisfields Tollerance for the yearly payment 
of three Moſs Fowls out of each half Merk Land, It was Anſwered for Tin- 
wall, That there is no reſpet&t to be had to the bounding Charter, pfo- 
duced by Sir Robert, 19. Becaule it bears to have beer granted upon Amil- 
helds own Reſignation it his own favours, 3nd doth not proceed upon the 
Reſignation of any Author obliged in Watrandice, who would not have 
diſponed with ſuch a Bounding, and warranted the fame, if it had not truly 
been ſo, but it is eafie for ary mah to make his own Bounding as this is ; 
and by the A& of Parliament 1592, cap 136. Such Bonundings gramed or to 
be granted by the King or ahy Superior upon the Vaſſals own Reſignation, albeit 
they contain a novo damus, ſhall not be extended to the prejudice of any third 
Party, but the Right of Property and-Commonty fhall be determined as if there 
were 30 ſuch bounding mentioned'; arid there is no Deed of Property proven, 
for what is informed of Ryving out two of three Aikers of the Muir by 
Sir Roberts Tennents, is but inconfiderable-and lately donnie; neither doth 
it import that the Muir is holden of another Superior than the Lands of 
Tinwal; for whoſoever is Infeft in Lands with common Paftarage, &c, may 
preſcribe a K ight by nninterrupted Poſſeſſion 40 years in' any Land, for 
the Paſturage and Pertinents of Larids can no ' otherways be conſtitute or 
known. but by long Poſleſiron, which will add or abate parts of it, which 
1s much more than Pertinentss And as for the Tolerance for the Moſs 
Fowls payed by Tinwals Tennents to «Amisfield, 19. Witneſſes cannot 
prove a Tolerance, but Writ, neither can theſe Witneſſes Teſtimonies prove 
quo nomine the Fowls were payed, for they might have been payed to 
Antisfield who was a great Man, and a Friend to Tirwal, by the Tennents 
as a Gratification,- nor doth it.appear that Ti-wal knew of it 3 and there 
is produced a Commiſſion by Tinwal to Amisfield in his abſence out of the 
Conntry to mannage his Afﬀairs; and as to theinterraption by Amisfeld,the 
ſame was only by threatning a Tennent of Ti»wals, while he was caſtin; 
of Turts, and doth not relate to the Paſturage; and was neither folemn. 
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ſtopped, and hath clearly proven Poſſeſſion of Paſturage, Turff and Mo 
for 50 years and above; and though a ſmall interruption might tufhce, if the 
Property were clearly Sir Roberts, yet where it appears to be but a 

' miſcuous Commonty, neither Party having a clear Property, ſuch Inter. 
ruptions via fa&#i taking no effe by diſcontinuing the Polleſſion, are ng 
redargued, 


The Lords found it ſufficiently proven, that the Property of the Muy 
in queſtion belonged to Sir Robert Dalzel, he being lnfeft in the Ten poung 
Land of Achnan, and this Muir of Achnan lying inthe'ibolom of the Land, 
wherein none but Tinwal claims Paſturagez and found that Tinwals ſeryi 
tude of Paſturage was not conſtitute by his Poſſeſſion, 1n regard the ſane 
was precarins, the Tennents who acquired the  ofleſſion having payed the 
eMoſ;-Fowls ; and it being interrupted by the Laird of Amisfield, which 
veral of the Witnefles ſaw 5 and though they condeſcend not upon the 
pe 7 year, yet there being but 50 years or thereby of 7Ti-wals Poſſe. 
jon of Paſturage proven,any time that the late Amisfield was Laird would 
fall within 40 years of Ti»wals Poſſeſſion,the laſt five years being frequent. 
ly interrupted by Sir Robert Dalze/, | 


Reid contra Reid, December 4. 1573. 


Eid of Balochmiln for himſelf, and as Afſigney by ſeveral other Cre. 
ditors, from whom umquhile Reid of Daldilling had borrowed ſerve. 
ral ſmall Sums of Money in. a#»o. 1660, and thereafter finding that they 
could not overtake this Daldil/ing as Heir to his Father, becauſe he wa 
Infeft by his Father before the contraCting of their Debts, and ſo neither 
Heir,nor Lucrative Succeſſor poſt contraum debitum ; Therefore they pur- 
ſue a Reduction of the Diſpoſition and Infeftment granted by umquhile 
Daldilling their Debitor to this Daldi#ing his Son ex, capite fraudis, as be- 

10g a fraudulent Contrivance, to Infeft the Son in Fee of his whole Eſtate, 
the Son being then an Infant, and the Infeftment latent, whereas the Fx- 
ther continued thereafter to ſet Tacks, cut Woods, and doall other Deeds 
as . Fiar, and not as Liferenter 5 and yet in the mean time he borrowel 
theſe Sums from perſons who-knew not. he was denuded, and ſaw him at 
as abſolute Fiar, which Sums he borrowed when it was-known to him, 
and. all the-Countrey, that the. Regiſters of the Shire were carried out of 
the Country by Mr. William Cadwel Keeper thereof into {reland ; fo that 
by-theſe Circumſtances it appears, that the Sons Infeftment was granted 
by Fraud and Machioation to deceive the Creditors, and the Infeftmentit 
at is baſe 3 and it was found in the Caſe of the E»ghfb Merchant againſt 

Maſon,that even. a publick Infeftment taken originally by a Father co his Son, 
then an._Iafant, was fraudulent to deceive the Strangers, he baving left 
no Means or Eſtate whereby to fatisfic his Credit to them, and was reduce- 
able ex capite, fraxdir, though their Debts were poſterior to that Inteftment; 
and if it were otherways, 'a Door were opened to deceive all Creditors; 
and albeit the:A& of Parliament againſt fraudful Alicuations reacheth only 
in favours of anterior Creditors, yet it is not excluſive of a reaſon of fraud 

founded in Jare commung, as was found in Meſows Caſte, It was anſwered, 

Thar the reaſon-of ReduRian is not zelevant, becauſe Fraud and Circun- 

| vention is neyer purſued wherethere can-be any rational or probable intent 

of the Deed done, but heze:there was & molt rational Motive for infetting 
of this Child in Fee, becauſe the Father-havipg received a great Portion, 
was 


nor reiterate, and notwithſtanding thereof, Tinwals Poſſeſſion was never | 
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was by his Contza@ of Marriage obliged fo ſoon as a Son ſhould be born, 
to. [nfeft himſelf and the Son as Heir of the Marriage, and the Father being 
commonly known to bea Laviſh Prodigal, his Wifcs Father and other Friends 
did very jultly induce him to ſecure his Eſtate , by Infefting his Son, re- 
ſerving to himſelf the Liferemt of the Lands, which was above 2000 Merks, 
and. which wasa ſufficient ground of Cr=dit for thir ſmall Sums,which &ife- 
rext might have been affc&ed by the Creditors, and payed all their Debts, 
the Father having lived (ſeveral years thereafter, and the Sons [nfeftment 
was Regiſtrat in the Regiſter of the Shire, and an Extract thereof is pro- 
duced 3 and the Creditors,if they had reſted on a Land-Eſtate,ought to have 
inquired if there were Regiſters in the Shire, and if therein this [nſeftment 
was Regiſtrat,and if they found no Regiſter they ſhould riot have lent their 
Money without perſonal Surety 3 and as there are pretended inconvenien- 
cies for Creditors by ſuſtaining ſuch Infeftments, ſo the inconveniency is far 
greater ON the contrary, this being the ordinary way to preſerve Families, 
when they fall into the hands of Unthrifis , who will not be induced to 
Interdi& themſelves, or to grant publick Infettments to their appearand 
Heir, which will obliterat their Memory 3 whereas. a Baſe Inſeſiment will 
neceſſitat the appearand Heir to enter Heir to them, the Superiority being 
retained 3 nor 1s this caſe any thing like to Maſorr,who before he acquired 
the Land to his Son, had begun a Truſt and Correſpondence with theStran- 
gers, and left nothing to himſelf wherewith he might pay, having not fo 
much as reſerved his own Life-rent 3 and the Infeftment being taken to 
James Maſon, without mentioning Son or Father, and having (till ated as 
Proprietar. 

The Lords found the reaſon of Reduction by the circumſtances conde- 
ſcended relevant to infer Fraud,and to reduce the Diſpoſition,in ſo far as it 
is prejudicial to poſterior Creditors, viz.Tbat the Infeftment was granted to 4 
Son when Infant, and that the ContraT of marriage provided the Son only to be 
Infeft as Heir, and not in Fee, and that the Father continued to af# as Fiar, 
and not as Liferenter, and that the Regiſters were ont of the Conntrey the time 
of borrowing of theſe Debts, 


Hay contra Alexander, December 5. 1673. 


Dp Hay having Appryſed the Lands of Artrochie, purſues Andrew . 
Alesander, and others the Tennents, for Maills and Daties, who al- 
ledged Abſolvitor, becauſe he hath right- to the Lands by an Appryſing 
long anterior to the Purſuers Appryſing, It was Anſwered, That the Pur- 
luer having raiſed Improbation and ReduQion againſt George Stuart, Merjo- 
ry Jamiſon, and Andrew - Alexander, hath obtained Certification againſt 
thew, Improving all their Rights ; and albeit there be a reſervation in ta- 
yours of Andrew Alexander, yet Certification being granted againſt George 
Stxart doth exclude Andrew Alexander, in fo far as George Stuart had Appryt- 
ed the Lands in queſtion before Andrew Alexander, and was Infeft therein, 
and ſo had a Right preferable to 4ndrew Alexander, fo that the Purſuer 
having prevailed againſt George Stwart, who would haveexcluded 4ndrew 
Alexander, vincit vincentem, It was Replyed, That the common Brokard 
hath many exceptions, and can never be extended to a Certification, or an 
Improbation, which doth only take away the Right quarrelled, and com- 
municats nothing thereof to the Purſuerz and it K. but a Certification, 


t hath no effe&t, but as to the Purſuer Door Hay; ſo that George Stuart 
might yet make uſe thereof againſt _ Alexander. = 
g © 426 
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The Lords found that the Certification againſt George $tyarts priog Ay; 
prſing, could not operat againſt Andrew Alexanders Appryſing, thoughy 


ſterior to George Stuarts. *) 


F of f, 
\c- Feitch contra Pallat, December 10. 1673, ; 


Ames Sanderſon being at the Horn, there was a Gift raken ofhis Eſa 
; by David Rodger, and a ſecond Gift by Feitch; Rodgers Intereſt is far 
fied 3 andbefore Yeitches Gift, Sanderſon did grant to Robert Brown an'af 
{ignation to three Bonds addebted by Lieutennant-Collonel George Stuartty 
Sanderſon, which Bonds had been before Aﬀigned to Rovald Crahamty 
truſt, to S4ndegſons behove 3 upon which Afignation Robert Brown mil 
a Tranfaftion with Sir George 244xwel of Pollock, who had-a Sum of My. 
ney of Lieutenant-Collonel Starts ttt his hand, whereby Brown ket 
lefſer Sum, @ part whereof was payed im hand, and Sir George gratited Bok 
for 125 pound Sterling on this condition, the ſame thould be payed (of 
as Stuarts Bond ſhould be delivered up to Sir George ; Robert Brown being 
at the Horn, Peter Pal/at is Dowator to his Eſchext, fo that there ariſeth ; 
competition betwixt Peter Pallat,as ſtanding in Brown the Aﬀigneys Rj 
and Yeitch Donatar to Sanderſons Life-rent, for whom it was alledged thi 
Robert Brown or his Donatat could have no right to the Sum, becauſe $ax. 
derſon the Cedent was Rebel before the Aſſignation 5 and by his being 
Denounced, the Dominion and Property of his Moveable Rights _—_ 
cheat to the King, who thereby was ſtated in the right of Property of 
them ; and by the old cuſtom might have intrometted ſummarly with 
them, without any Declarator, ſo that the King and his Donatar canng 
be prejudged by any Aſfignation granted by the Rebel after the Rebellion, 
and Browns Aſlignation was long after the Rebellion. It was Anſwered 
2*, That the Right of Property of the Moveable Eſtate was not ftatedin 
the King by the Horning, but ex delifo, in not obeying the Horning the 
Rebel became Debitor to the King, whoſe Right hath no effe@ till i: be 
made eff-ual by poſſeſſion, or Declarator ; fo that here the Competition 
is in effe& betwixt the King and his Donator, as Creditor , ex deliGo, and 
an Aſhigney who is Creditor ex contraFu, and before the King owned his 
Right, the Aſſigney had obtained payment of part, and ſecurity for the 
reſt 3 forif the King had a Right of Dominion by the Kebellion, then all 
Diligence of Creditors for Debts before the Rebellion would be void,and 
all Diſpoſitions and delivery of Moveables, though bought in a Mercat, or 
gotten in ſatisfaction ofa Debt before the Rebellion, would be void , and 
they lyable to reſtore the Kings Goods, which is cltar contrary to the con- 


- - ſtant and unqueſtionable Conſuetutle of the Lords. . 2®, Albeit the King by 


the Rebellion- had a Right of Dominion, yet that Right is burdened by 
Law and Cuſtom, not only with the Debt of the Horning, bur with the 
Diligence of Creditors before Gift and Declaracorgand with payment made 
by the Rebel, and delivery of Money or Moveables, it ſatisfaction of Debt 
before the Rebellion, without which, Commerce couldnot confalt, which 
Pablick Intereſt doth: allow to be moſt free. abi ablolute 7. And as theſe 
are valid agaialt Donatars, there is the ſame reaſon: that the Rebel may ef- 
fetually Allngu. a Debs due ro-bim in faticfaction of a Debtdue by him be- 
fore the Rebellions Adin this caſe Senderſov the Rebel granced Aſſigns 
tion to Brows fur a Debt due to him detore the Rebellion, md the Late 
of the Alllgnation, Itximationg and riew Security, ts long before: Feitobt 
Gift ; and as Brown might have Azrefied before the Gift for that ſame Debt, 
ſo getting Aſſignation thereto, whick hath as much effect as an — 
an 
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-ntence, he muſt be inthe like condition. 3% Whatever might be 
wen as tothe Donator and Aſſigney, competing as to a Debt of the Re- 
bels, yer extant, andnot extinct +, there can be no queſtion, that if a Cre- 
ditor of the Rebels, for a Debt anterior tothe Rebellion, get payment 
&om-the Rebet himſelf, or upon his Precept or Aſſignation from any other, 
that Creditor is ſecure, quia ſunt» tannins recipit etiamſi a non debitore re- 

aty/ſo that albeit he who payed bythe Precept or Atlignation were not 
due, the Creditor who got payment is ſecure : Butin this cale Brown was 
not” only Affigney before Yeitehes Gift, but had obtained payment ofa part, 
and for the re(t,the Debt due by Strart became extinC and innovat, info far 
as Sir George Maxwel grarited a new Bond, and the old Bonds granted 
by Stuart to Sanderſon, were delivered np to Sir George for the uſe of Start, 
before Yeitches Gift, ſo that the time of Feitches Gift, Stuart was not Debi- 
tor to Sanderſon, but that Debt was extin, and Sir George Maxwel was on- 
ly Debitor to 8rowr, It was Replyed for the Donator, 1% Thar it is 
beyond all queſtion that Rebellion gives the King a Right of Dominian,and 
not of Qbligation only ex delios and though Cuſtom hath burdened the 
Kings Right with the payment made to Creditors, whoſe Debts were before 
the Rebellion, and their Legal Executions by Poynding, or any other 


- compleat Diligence 3 yet there is no ſuch cuſtom thar Affignations after 


Rebellion can be effectual to recover the Sum. out of the: Rebels Debitors 
hands, . in competition againſt the Donatar, for then all Gifts of Eſcheat 
would be clearly evacuat, there being fcarce any perſon Denounced that 
hath not more Debt than Movgable Rights, and ſo would not fail to grant 
&\fignations to exhauſt all their Moveable Etates; but on the contrary, 
there is an expreſs AR of Parliament, That Aſſignations after Rebellion ſhall 
ot. be effe&ual : Neither doth jt alter the cale , albeit the Afſigney hath 
obtained payment before the Gift z for if the Aﬀſignation be nwll, all ef 
fetts of it mult fall in conſequence, in the ſame way a$sif a Debitor ſhould 
pay to a ſecond Aſſigney after the firſt Aſſignation were intimat 3 for 
theugh the Debitor might be ſecure by payment tade bond fide, tiotknows- 
wg of the Intimation, which night be at his wo: houſe, the firſt Aſ- 
ſigney would recover from the econd ,. as indebite olututs, ſo muſt the 
Donator who is a Legal Aſligney by the Rebellion, recover from the Re- 
bels poſterior Aſſigney, albeit he had gotten payrtient; but here there is 
ncither payment, nor any thing equivalent by Xovation or otherways, for 
Nouation is never underſtood but when it 18 exptelt ; and Sir George Max- 
wels obligation is but acceſlory , he interpoſing for St4art,who yet remain- 
ed Debitor, | 


The Lords found that an Afſignation grarited by a Rebel after Rebelli- 
on, albeit before Oift and Declarator, arid for a Debt anterior to' theRe- 
bellion, could not prefer the Aſſigney to the Donatar, if the Debt due to 
the Rebel remained unſatisfied, or extin@z but found that fucht art Aſlig« 
ney petting paymernit either ftom the Rebel Himfelf, of from any other by 
his Precept or Aſfignation, was fecure, and not obliged torepeat the ſame 
to the Donatar, and ſo preferred 8rown and Pallet his Donatar, In fo far 
as Sit George Maxwel had made paytnent, but asro that point whether there 
w2s here equivalent to payment, by delivering up the firſt Bonds granted 
by Stzart to Sanderſon before Veitches Gift. . The Lords inclined to find 
the ſame relevant, bur thac the manner of giving up the Bonds =_ be 
known, did before Anſwer Ordain Sir George Maxwel tobe E upon 
Oath, ex officio, if Stnarts Bonds were delivered to bim, when and we” 
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Earl of Kirgborn contra the Earl of Wintoun, December 11. 1673, 
He Earl of Kinghorn purſues the Earl of Wintoun as Heir to his Good. 
fir, who was Cautioner for the Earl of Mariſchal, in the Contra 
of Sale of the Barony of Urie, ſold by the Earl of Errol to Mariſchalz 1 
which Ccatra&t Mariſchal and Wintour: were obliged to pay 2000 Me 
a part of the priceto Mowat of Rideloak,whereunto Kinghorn hath nowrigh 
It was alledged for the Earl of Wintour that he had a competent | 
' vizs that the Sum was ſatisfied by Ridcloaks intromiflion, or at leaſt the 
Lands fold were affefted witha Tack, the burden whereof was equiviley 
to the Sum. It 'was Replyed for Kinghorr, That this Defence was ng 
competent, becauſe payment being proponed againſt Mowat of Ridcloak 
incident was uſed againſt <Hariſcbal the Principal Debitor, whereby th 
alledgiance being intimat to him, and he failing in probation , there Wa 
no neceſlity to intimat it to the Cautioner, who runs the hazard with the 
Principal. 
The Lords found the Cautioner might make uſe of this Defence, 
there was no Intimation made to him, leſt the negligence or collufion of the 
Principal might prejudge the Cautioner, 


Home contra the Earl of Marr, eodem die. 


He Laird of Polwart having a Tack of the Teinds of Logie, from the 
Prioreſs of North-Berwick, purſues for the profits of the Teinds, | 
was alledged for the Earl of Marr, that tbr his Lands of Atray his Pre 
deceſſors had Tack from Queen e4#n4, as being a part of the Abbacie of 
 Dumfermling, and that he was Infeftin his Lands of Grange, cum decimizin. 
cluſis by the King, in A-»o 1615. And that he brooked by vertue ofthel 
Rights, for many years, and ſo had'the benefit of a Poſleſſory Judgemen, 
and could not be quarrelled without a Reduction or Declarator for by- 
gones, or in time-comings It was Anſwered that a Poſlefſory Judgement 
can only be attained by peaceable Poſſeſſion, without interruption, and 
the Purſuer and his Predeceſſors had conſtanly interrupted, by ufing IÞ 
hibitions. It was Replyed, that Inhibitions were no Legal Interruption, un. 
leſs Citation had been uſed thereon, ſeingthey were only uſed at the Kirk: 
door, againſt alland ſundry 3 and albeit they might interrupt any Pole 
on flowing from the [nhibiter, yet they had no effect as to another Progreh 
of Right, neither flowing from the Inhibiter nor his Authors. 


The Lords found the interruption relevant by the Inhibitions, unleſs be- 


fore the Inhibitions the Defenders could inſtrudt ſeven years peaceable Pol 


ſeſſion, which giving the benefite of a Poſſeflory Judgement, no poſteriar 
Tnhibition or Citation thereon could take off, 


_ The Defender: further alledged Abſolvitor, becauſe he had the better 
right : foralbeit the Teinds of the Paroch of Logie were a part of the Bene: 
ficeof North-Berwick, yet there may be Teinds lying locally within the ſame 
Paroch, belonging toanother Berefice 3 and as to the Right of divers be 
nefices, both by-the common. Law, and our Cuſtom, after the ſuppreſiion 
- : of Benefices, and the.loſs of their Mortifications and Rights,chief reſpect s 
; had, to what the Benefice hath poſleſt. 
--. 'Asto thispoint the Lords granted a mutual probation to either Parties 
[toinſtru& by the Foundations,” Rentals, Fenr, or Tacks of the ſeveral Be- 
nefices and Poſſeſſion thereby,” which Benefice had the beſt Right, 
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Dick ſon contra M*culloch, December 1 2. 16 73. 


k 4 Aﬀ4ter George Dickſon purfues a Declarator of the Eſcheat of William 
Gordon, wherein compearance is made for Sir Alexander. M*culloch 

and Jobn Blatr,in whoſe name he had obtained a Gift of the ſaid William his 
Eſcheat under the Kings hand, who alledged that the Purſuers Gift is null, 
as being fimulat , and to the behove of the Rebel upon theſe evidences, 
that it is taken by Mr, George Dickſon, who ,is ordinar Agent to Williane 
Gordon, and that it was four years paſt in Exchequer before it was taken 
out ; during all which time the Rebel was ſuffered to retain poſlefſion, that 
the Rebel hath concurred and colluded to prefer this Purſuers. Diligence, 
having returned the Procefs, and the ſame day of the return without In- 
rolment, conſented to the Calling and Decerning of Declarator, It was 
Anſwered, That the grounds of Simulation are not relevant, for the re- 
tention of Poſlefſion is only after the Gift was exped, and the reaſon why 
it was not craved out here, was, becauſe William Gordon had no Moveable 
Right, but the expectation of a Spuilzie againſt Sir Alexander, which was 
dubious, and but lately determined; that William Gordetrs concourſe doth 
not importSimulation, becauſe Mr. George Dickſon hath granted Back-bond 
to the Exchequer in favours of Williams Creditors, and Sir Alexanders Gift, 
is without Back-bond ; ſo that the pretence of Simulation is taken off by 
the Back-bond in favours of the Creditors, Mr. George having no benefite 
by it but his own fatisfaQtion 3 and all þeing but light pteſumptions, pre- 


ſumptio cedit veritatt, Mr, George 15content to Depone that the Gift isnatto. 


the Rebels behove,but for fatisfaftion of Debts to himſelf and ſeveral others 
of Williams Creditors, at whoſe deſire he took the ſame, 7 


The Lords found the Back-bond to the Exchequer and the Oath of the 
Donator ſufficient to eleid the preſumptions of Simulation, 


Laird of Pittarrocontra Stwart, eodem die, 


PHe Laird of Pittarro being Infeft in the Miln of Conveth, with aftri& 
Multures, purſues Start and his Tennents for abſtra& Multures, and 
for inſtruQing the Aſtriftion did producean Infeftment of the Miln in Ano 
1596, from the Abbot of Arbroth, bearing exprelly the whole Multures of the Pa- 
roch of Conveth, with a Decreet againſt the Heretors and Poffeſſors, megtion- 
ing 4 Retour of the Sheriff, bearing, that that Paroch was eftried tothat Miln, 
whereunto it having been formerly Anſwered, that the Defender being In- 
feft without aſtrition, theſe grounds could not infer an aſtrition againſt 
him, 

The Lords found that the Writs produced did not conſtitute a Thirlage, 
but were only a Title for Preſcription, that if thereby the Purſuer and his 
Authors had poſleſſed 40 years without interruption, the ſame would be 
ſufficient. | | 

The Purſuer now further produced a Bond granted by Archibald Irving, 
whereby he ratifies the Decreet, and obliges hive and his Tennents and Poſſeffors 
of Reidmire, to ob[erve the Thirlage in afl time coming, which alone is a 
Bond of Thirlage tufficiently conſtituting the ſame,much more when joyn- 
ed to the former grounds, It was Anſwered, That this Bond of Irving: 
cannot conſtitute a Thirlage, becauſe Irving is defigned thereby in Reid- 
wire, and not of Reidmire 3 and albeit he had moſt fully and formally con- 
ſtitute a Thirlage as Heretor, yet a cannot conſtitute the ſame, ynleſs. 

8 4 " 
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it were otherways proven that he was Heretor for the time, otherways i 
were eaſie to introduce Thirlage by colluſion of pretended Heretors whey 
Lands ordinarly come 4o Milns of their own accord, without aſtrigig, 
It was. Replyed, That the Bond being ſo ancient, and Poſſeſſfion comme, 
ly fince, the Purſuer cannot be put to inltruQ-any further, that that pe, 
ſon was Heretor from whom he derives no other Right. 


The Lords found that the Deſignation i» Reidmire, did not import þ, 
ting to be a Tennent, in reſpe& of the tenor of the Bond, bearing, jy 
he obliged hin to cauſe his Tennents of the Lands of Reidmireto bring the (gy, 
of his Lands of Reidmire to the Miln, &c. unleſs the Defender prove thy 
there was another Heretor for the time 3 and found this Bond a ſufficien 
conſtitution of Thirlage, being cled with Poſſeſſion, but did alter ng 
' thing of their former Interlocutor in relation to the Abbots Charter ay 
Decreet. 


Clerk contta Smeitour, December 13. 1673. 


2% Ship called the Calwer being adjudged Prize by the Admiral; 
brought in queſtion by ReduRion before the Lords, they adhere 
to the Admirals Decreet, except as to a parcel, of Braſs ire, which bein 
alledged to be the proper Goods of Sir Francis Clerk Merchant in Lond, 
The | ords gave Commiſſion to the Lord Mayor of London to examiny 
Witneſſes thereupon, which being reported, they found the Braſs Wire th 
be the proper Goods of the ſaid Sir Francis Clerk, It was alledged fi 
the Privateer, that though this Wire belongs to Clerk, yet it muſt be cox 
fiſcate with the Ship and Loading. 19. Becauſe as to this Wire, there ws 
no Document at'all aboard. 29. Becauſe the Ship being declared Priy 
upon this ground mainly, that the Skipper was a Hol/ander, and nothin 
inftructed of his Domicile in Sweden, and that he was an eight part Owne 
of the Ship; and therefore by the cuſtom of Nations, and the Kings Ip 
ſtructions, a part of the Ship belonging to the Kings Enemies, confiſcates the 
Ship and Loading, It was Anſwered, That the Kings Subjedts reſiding 
in his Dominions, are neceſſitate to carry on a eovered Trade ;z andthere- 
fore the preſumptiveProbation,which is inferred from want of Document, 
falſe Documents, throwing of Papers over-board, or the like, (do alway 
admit a contrary Probation of the Property, which doth not hold as to 
Neuters or others living Abroad, who being free to Trade with both Par 
ties, need no ſuch Contrivances 3 and therefore the preſumption is þ 
{trong, that the Ship and Goods belongs not to free men, but to Enemies 
that it admits no contrary Probation of the Property, unleſs it be in the 
caſe ofthe defe of ſome Formalities requiſite in the Paſſes by the Tres 
ties3 and albeit a part of the Ship belonging to the Kings Enemies forefauls 
' the whole, and the Loading, the ground in Juſtice whereof is, that the 
" Other Parties concerned do concur with the Kings Enemies in carryinga 
of their Trade, yet that cannot be,extended to the Kings SubjeRs refiding 
in his Dominions, giving order to their FaQors abroad to ſend them home 
* Goods, or if without their knowledge ſach Goods being imbarqued m 
Ships whoſe Documents bear them to be free Ships, but being canvelled by 
the Oath' of the Skipper, His Majeſties Subjes are innocent of the Interel 
of any Enemy 3 neither can they ſecure themſelves better unleſs they were 
abroad for the time ; fo that they might, and: ought, to cauſe the Skipper 
depone upon the Property of the - Ship and Loading, whereas oft-rime 
falſe Paſſes are taken out without Oath, and are found falſe by the ho 
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4 tht Skipper, as in this Caſe, It was Anſwered for the Privateer, Thar , 
the Kings oftruQiohs bears no exception of his Subjects, who ſhould be 
Hore cautious than Newers, not.to concur with bis Enemies, and the 
Fa&ors abroad ought to do the fame that they would do if they were A- 
ad 3 neither is there any loſs to Sir Frances Clerk, for if the FaQor pur- 
fne for the*price of this Wire, Sir Francs bath this good exception, that 
through the FaRtors fault it was ſhipped nan anfree Bottom, and thereby 
Becathe Prize. It was Replyed, That the price of the Wire was not to 
y, but was payed by Proviſions in the Factors bands when it was ir- 
I ued. | | 
The Lords found, that the want of Documents or the like preſumptive 
Probatioh, is always eJided by the contrary probation of Property in fa- 
vours of the Kings Subjeds reſiding in his Dominicns, and that it they be 
Ignorant of a latent Tatereſt of an Enemy, not being upon the place of 
inloading, 'and have payed their FaQtor bona fide,that their Goods are Free 
and not'to be Prize. The Lords alſo found that the Pyivateer was only 
Wyable *ſach prices as he got for the Wire, if he fold the ſame by vertue 
of the Decreet of Adjudication, before he was ſummoned by the Redyu- - 
ion, herways to be lyable for the price as it was proven, to be bought 
ar Staglbolpr, ſuch Wire not having a known price here. 


'" ' Stuart contra the Owncr of the Ship called the Seal-Fiſb, 
"AMAD) December I7, 1673. 


"4 (Vi 7 S$inart having brought up a Daniſb Ship called the -Seal- Fiſh, 
- 4 inhilted before the Admiral to have her adjudped Prize upon theſe 
grounds, that the Skipper acknowledgeth himſelf by his Oath to be a 
ſixtcenth part Owner, and is a born Holander ;; and albeit he pretends to 
be a Burgeſs of Berger, and that by his firſt Oath he deponed he lived 
the laſt year there, yet being re-examined, he acknowledgeth that he had 
rot been in. Berger theſe three. years, and that he was made Burgeſs of 
Bergen Day 10, Berges, but at Copenhagen, and that in anno 1672 he reſided 
in HoPand with his Wiſe, having only a hired Chamber, that he remov- 
ed that year from Holand, and brought his Wife and Pleniſhing with bim 
to Deamark, and that ſhe is now dead, and that he hath flept ſince in his 
Ship..'Tbe Admiral did before Anſwer, appoint the Strangers to prove the 
Property of the ; Ship and Goods; and the Skippers Refidence, The 
vpn gives in a Bill of Advocation, alledging that the. Admiral in this 
ad done Iniquity, that he did not preſently cendemn 3 and by the gene- 
ral cuſtom of Nations, Admirals being obliged to judge within two Tides, 
could not protraCt Proceſſes by Atts before Anſwer,which are nobilis officis, 
and only done by the Lords when they allow a conjun& Probation,which 
1s not allowable in the ordinary form of Proceſſes, but ex zobili officio on- 
ty.  Itewas Anſwered, Thas by the Daniſd Treaty it is agreed, Thet when 
any Danifh Ship is brought up, there ſhall be no medling with ihe Ship or Goods 
TAL it be judged in a Court of Admiralty, and therefore the Lords cannot 
Advocat the Cauſe, but the Admiral muſt be Judge by the Treaty, nei- 
ther hath the Admiral done any Iniquity, having only before Anſwer 
grarited Commiſſion to try the Property, which is in arbitrio judicis, 
. The Lords found, that albeit the Admiral was Judge in the firſt Inſtance, 
the Lords were: Judges in the ſecond laftatice, either by Advocation, or 
Suſpenſion upon complaint of Iniquity, in which- caſe they are the . Ki 
great Court cf Admualty, as well as = Confiftory in matters = 
* Hh whic 
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which they cannot begin in the firſt foſtance ; hey, found alſo F 
Admiral Had committed ti material Iniquity, A; therefor deking þ 
Advecarron, but with this quality, that the Admiral ſhould Proceed. 7 
ther to condemn upon the reaſons of Adjudication, or to find the Det, oF 
relevant, by eliding the by umptive grounds of Adjudication by acont 
politive Probation, that the Skipper had aQually changed his Reſidence, ar 
'that the Ship and Loading belonged all to Freemen, and not by an 
before Anſwer, and declared, that if the Admiral did not proceed acc 
"dingly, they would Advocat the Cauſe, Wink } 
| (by 
Hadden contra Meir, eodems die. bs 
JIE Hadden purſues the Tennents of the Eſtate of Glenegies for Ma 
and Duties. It was alledged for John Moir. Abſolvitor, Becauſe he 
brooks by a Wodfet from Glenegies, by vertue whereof he hath been in 
peaceable Poſſeſion more then ſeven years , and albeit rhe Purſuer be 
Infeſt on ati Appryfing anterior to his Wodſet, the Defender haying th 
benefite'of a poſlefſory Judgment, is ſecure till Redudion. "25. Be 5 
cure even as to the point of right 18 a. Reduction, becauſe he being. 
baſe, the a —_ was deduced before the firſt Term of the” Fon 
payment, and-the Appryſer Infeft, fo that the baſe Infeftment As not x 
Ret 


latent Right reterta poſſeſſone the time of the Infeftment uporf the 

fing, he did all poſhble Diligence, .and obtained Poſlcfſion the very nex 
Term. The Purſuer anſwered, That albeit a baſe Tnfcfiment might” be 
preferable to a poſterior voluntar Infeftment obtained before the IF 


* o 
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which the baſe Infeftment 'corild Poflels! yer that? canvot extthd 
Appryſing, which is a legal Diligence. ' 29. The” Purſter is” alſs 
upon an Apptyſing deduced for the Avail of Gleregies” Marriage, «which 
debitum firndi ;' and albeit the Appryſing be after Moirs Right! yet it 
drawn'back tothe time the Marnage fell, in the fame way as an Annual: 
rent-or Feu.Duty, and being debitume fimdi, and in effe@t' a 'part of the 
Superiors redderdo, it 1s not excluded by a poſlefigry Judgment, /as hath 
been often-times found in the caſe of Atinualrents and Feu-Dutits, © The 
Defender Replyed, That the Avail of the Marriage was exorbitant; where. 
as it is decerned to be 8ooo pound, Gleregies Rental being but 6000 pound, 
and having as'much Debr'as the worth of tis Land; '\ Fich Was not re- 
prefented to the Lords, but ſuppreſt 'by Collufion to' exclude Creditors; 
and albeit it be'pretended that the Defender was called, he is not com- 
pearing. Ir was Duplyed, That the Vaſlal having fach a Rental, ' what- 
ever' his perſonal Debts were, he could not evacuate the Superiors Caſuz- 
lity thereby, and the Modification being in arbitrio judicts, it hath'a great 
Hatitude, arid conld-not be recalled, for the Lords may, and have' todi> 
fied one, two, or three years Rent for the Marriage.” "1 
© The Lorgs found the Defenders Alledgeance upon the poſſeſſory Jud 
ment relevant againſt the firſt Appryſing, and found the queſtion of R ih 
berween the baſe Infefrment and the Appryling could not be determined 
1h this Procel, but in a ReduRiortz but found 'the Appryling upon, the 
Marriage,” to.be drawn back to the time that the Mdrriage was due, .2 
that being debituns funds, it excluded a poſſeſſory Judgment z and fo 
if the Avail-was exorbitant to the prejudice of Creditors who com 
not, the perſonal Debts being ' ſuppreſt ; 'the Lords would confider the 
lame, ordained Condeſethdences to' be given in, ſuch as would make 
iibatement beyorid 'the Lords otdinary latitude. , ZE IO 
= | | Greditors 
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Tarperſie contra the Laird of Kinfawns, December 18: 1673, 
jird of Tarperſie haying diſponed his Eſtate to Kinfawns his 
er Brother, ſome of his Creditors coming ſhort of payment, 
a Redudion of the Diſpofitjon upon the AR of Parliament againſt 
tilpts, as being done by a Bankrupt to his Uncle, a confident, and 
conjunt perſon, withqut an onerous Cauſe, ar leaſt without a neceſſary 
Cauſe,- whereby the Bankrupt and his Uncle did prefer ſuch Creditors as 
they pleiſed,” and'excluded the reſt.” | The'Defender alledged, That by 
whe AR of Parliamtht, a Bankrupt + o not ger why re lawful 
Oreditors by himſelf or an confident ter Jerlon, for by the expreſs 
boar p16 {wages Pojatnts ade to the Benkropr: C Jouhy fn the =o 
poſed perſon is allowed, and is only \yuble for the remainder ; and albeit Cre- 
ditors who have done. Diligence, cannot be poſtponed by voluntar Dif- 
1ti0ns ofrer thelr Phligends, Fet thefe Credirors had done no Diligence 
rethe Diſpolition;- ot beforeithe Defenders undertaking of the other 
Credidors Nebt, which he offers to depone were undertaken by, bim at the 
ume'ptce Diſpofitiot. © 29. The Law doth not determine what a Ban- 
tupris's land albeirithere were (evetal Hotnings againſt Tarperfe, that will 
nor conclude him Bankrupt, ot elſe all Diſpofirions, though for molt one- 
rons:Cauſes, may be reduced, nioft of the Diſponers being at the Horn 
for-cho:time,- and all the Hotnings that were then due, are” now payed. 
It was adfiwered for the Purſuers,: That their reaſon of Redudtion is moſt 
relevant,/ for there [are two Members in the At of Parliament, one is in 
favours of Creditors that had done Diligence, but the other is by the firſt 
parr'ofxthe A in favours of all anterior Creditors, whethcr doing Dilt- 
gence of not, that Bankrupts could not even for an onerous Cauſe prefer 
one.Creditor to another,but either diſpone for all their uſes proportionally, 
or leave them to their legal Diligence, and therefore the Att bears, not 
only that the Diſpoſitions of Bankrupts wſt not only be for at onerous Cauſe, 
but for an neceſſary Cauſe, and there 1s no neceſſity for a Bankrupt to prefer 
one Creditor to another : And that Tarperſie was Bankrupt, it is molt evi- 
dently evinced on theſe grounds, that he was many times denunced, and 
at the Horn, and that he was Fugitive in the Abbay, where his Di 
fition is dated, that his Debts exceeded his Eſtate, and that his Uncle ac- 
cepted of a Diſpofition of all his Eſtate. 


The Lords found that the Qualifications were ſufficient to inſtruc, that 
the Diſponer was a notour Bankrupt, and that the Diſpoſition by him to 
'S Uncle could not prefer one atiterior Creditor, though he had done no 
lligence,to another, and therefore reduced the Diſpolttion ad bunc ef- 
feFum, that thir Creditors might have acceſs to the Eſtate, not to affet 
it ſmply for their whole Sums, but to put them in that caſe as if the Diſ- 
polition had been for payment of the price proportionally to all the Cre- 
Citors, conform to their Sums and Diligences. 
Thomſon cotitra Corbet, eodems dit, 
= of Towcerſs-purſues a Reduttion of a Decreet at his inſtarice a- 
/ gainſt Herdray, «Anno 1656. before the Commiſfioners for Adtmint- 
{tration of Juſtice, wherein this poine was debated, that it being reſerred 
to the Oath of Hardray, who was Exccutor to Tenvorſes Mother, and 
married his Sifter,, that Toweorſs had payed to his Mother oo Pond 
Stots 5 Herdioy Deponed that he bro jominnd to the delivery of þ mg 
2 Mm, 
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Sum, But it being alledged that an Executors Oath could not prove x 
gainſt the, Legators, whereupon it was not, fuſtained, -which was 


unwarrantably done as to this point, that there being two uniy rlal, R 
tors, whereof oneisthe Execlitors own Jaughter, as. t his Daygh 
tereſt; 'the' Fathers Oath ſhopld be f tic rit,” or arleaſt the Daug ter 

| , ity,whei 


ribw come to age ſhould'be' examined upon'her Oath of Credu 


o 


the befieves het Fathers Oath tobe true. _ 


. , . 


* TheLords found the Executors/Oath Þ: lbeic the Father, was,oox,a full 
ent probation againſt his Dang r, being but the teltzmony of Me, Whey 
this caſe was not a Party, but.s apt ou ri a Dayghter wy 
hex Husband ro Depone, whethex x 7 that this, Sum, Was payed, 

Towcorſs to his Mother or not, a = Fathers'Oath hows 2p? 


& * 


duccd to her as a ground of, her knowledge. . ci we\nz4 Weg 
, } \ 1.2 aol vin ics Jon 1.0 ONNW 2101 
Jack contra Jacks, December 20, 124 73>,!1 281 - enoOnia 


P ftrick, Jack, did by Contra& of Marriage .betwixt Job». Domwylefna 
: Margaret Jack his Daughter Diſpoye 1n name of Tocher,] abHhiy 
and ſome Tenements, and thereafter having. left three: other -Datighty 
there was a Decreet Arbitral amongſtthew for. dwiſion'of their:Fathen þ 
ſtate, which being under ReduQion upon Leſion, and an Auditor appoin- 
cd to ſtate the intereſt of the Parties,1and what'the Defunts Eftate wa 
before the Arbitriment. This Queſtion occurred before the Auditorgrhs 
ther the ſaid Margaret Fack to whom a' part of her, Fathers Eſtate. was Di 
| Paped by her ContraR of Marriage would fall an equal ſbare in the reſtef 

is Heritage, , as Heir-portioner, with the reſt:;of the Daughters, unlel fie 
would conter and bring in what ſhe had received before by her Gontrat 


per collationem bonorum. TE 

The Lords found that there was no Collation to be made by the Law 
Scotland, but only in the caſe of Moveables, and not amongſt Heirs-pot 
tioners, ea gibi 4... 


| Dalmahoy contra the Lord Almont December 23, 1673s 


He Earl of Dirltoun having left a Legacy of 500 Pound Sterling to hy 
Daughter the Dutcheſs of Hamilten, Mr, John Elleis Factor for the 
Counteſs of Dir/tour his. Executrix, did deliver to the Dutcheſs five thou: 
ſand Pound Scots,and took her Bond,bearing borrowed Money from Mr. John, 
and payable to him; and at the ſame time gave a Back-bond, bearing, 1hatif 
the Dutcheſs ſhould makeit appear, that her Father had left ker any Sums, and 
that her Mother was hable therefore, then the Dutcheſs Bond ſhould be ex- 
tin, and eſteemed as payed. to her of his own proper Means, and-upot 
the Margent it bears, at leai? in ſo far as may be extended to the Anmualrent 
thereof. . Shortly: thereafter there is an Accompt berwixt' the Counteſs d 
Dirltoun and' Mr. John: Elleis the Factor, who in the Diſcharge gives up 
the Sum lent by him to the Dutcheſs, 'and the Accompt bears the inſtru 
ons given up 10 the Counteſi, Thereafter the Dutcheſs having Married Th 
mas Dalmaboy, and her Mother the Counteſs being diſpleaſed therewith, the 
Dutcheſs Bond was Regiſtrat, and ſhe and Dalmahoy her Husband for hi 
Intereſt were Charged, and Denounced-thereupon3- and: there was a Gift 
of his Eſcheat in name of the' Lord Almort, to the behove of the Dutchels 
Daughters, ; 7 howas, Dalwmahoy raiſeth a ReduRion ofthe Horningon thele 
xeaſons, - 3®. , That it was againſt him as Husband, and before any' Dec 
xator, that. Intereſt ceaſed 'by the Dutcheſs death. '2®% That ——__ 
: um 
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Sam was takenas: borrowed Money due'to.Mr. John Elleisg yet the true 1n* 


r by | 
meaning of Goh b, Jt were gonlidered, as a Compenſation 
applyed by the Cou teſs, or as a ground of Diſcharge againſt the Dutcheſs; 
the ground of the Hornzng ups Extinct tefore Denouyciation ; for albeit 
Compealarign.ca not annul a H mngs unleſs jt had been, aCtually. ,pro- 
( pi led, ally in a ocels, or cxtrajudicially by cdn« 
ſent pf Partzes 5, yer here being aually applyed' by the Countels taking in 
the Bobd' withou "Aion 21apF.Debe v4 thereby extint, It was an- 
fvered for the” to *Fharnot nng cart annul a Horning but aCtual pay« 
metir betore Den uriciations for the "Charge being to pay, , »nder the pain, 
of Rebellion, if payment was made before the Charge, there is no Contuma- 
cy; blit this Cartriot be extended to Compenſation , which is in the Arbj- 
triment of the Party to offer or not. So in this caſe there is no payment, 
neither ary Compeniſation a&iially interpoſed for the Counteſs, as ſhe might 
have taken a Bone in'natne of' her Fator to her own behove,' ſo the. 
might-take up ſuch a Bond” from the Faftor without an Affignation, and 
might have charged the Dutchefsupon the Bond : Neither-is tie Bond'ex- 
tin& by the condition of the Back-bond, 19. Becauſe within the time men- 
tioned in the Back-bond, The Dutcheſs inſtrafted no Legacy, which be- 
hoved to have abidden along Accompt'of rhe 'Defunds Debts and othet 
Legacies 3 for nothing could /be'due to 'the' Dutcheſs till the Defunds 
Debts were ſatisfied out of 'the' Deads part;. and it the remainder thereof 
could not {atisfie the whole Legators,- it behoved to fuffer proportional a- 
batement. 29, The Back-bond reaches ooly the Annualrent by the Mare 
ginal Addition, -andyſo the Principal was juſtly charged for, It was Re- 
plyed, that the Addition on the! Margent'-was unwarrantably foyſted in 
againſt all reaſon;z- for if there was a Sum due to the Dutcheſs, exceeding 
both Principal and Annual, there wasno reaſon to retrinſh it to the Antiu- 
al ; and the Back-bond was not made uſe of ſo much for the tenor of it; 'as 
to ſhow quid a&nm inier partes, that it was not lending'to the Dutcheſs, but 
paying to her ſo far as the Countels was her Debitor,and Mr. Jobs EJeiz did 
molt 'unwarrantably charge ,- unleſs -he' could ſhow a warrand from the 
, Counteſs, ſeing after-the Aecompt bis interteft ceaſed, and he was no more 
\Creditor tothe Dutcheſs. It was Duplyed for the Donator, that he op- 
poned the Back-bond, which muſt be taken as it ſtands, and cannot be 
extended by parity of Reaſon contrary to the tenor of it g for in Writs it is 
not to be contidered, what was rational to be. done, but what was actually 
done3 Nor can the addition. wpon the- Margent be proven to be ſuperin- 
duced by Mr, Jobs Elleis, for the Purſyer produces the Back-bond , which 
washever in Mr, John Elleis hand, ra Subſcribed, neither needs 
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any warrand for" the Regiſtration''and Charge to be inſtrufted, bur is jig 
ſumed, unlel(s the Creditor Difclaim the ſame; otherways all Legal Execy- 

_ tions might be -— evacuat, for which _ is magurnem or never 2 way 
rand in Writ. 2: «. VOY þ 4 


” oo as -« &@ 


'to-make'f 


nation, -and not havin declared ow Ny 
s oe 


thereby 3 It was pfreſumed' Arid" if 
ground of Diſcharge /againſt Ahh! 
Bond wasextin, not only'as tod/MEr. EA5+ 
for any other effe&;” bur to irials'it 
in part of her Legacy, unkeſ$it \ 
due of the Legacy at the time of Mt, Takes 

: Vi99s 


Mitchel contre Mitchel, ahleh ke! 04,941 Us wo 1 Wl 

Ti being a ſpecial Legacy left in favoury.of Jobs (Htatebe! of a go 

ticular Sum in a Teſtament, wh Ge anes s Mizche is hominat re 
cutor, who was alſo Heir to the <Defund: flew) Legator purſaes him asExp 
cutor to pay the Legacy 3 he alledged Ablolyi or, bec the Sum 
was Heretable by lafe ment. and 2 "not be: Legit” Was Gy 
ke having Confirmed the Teſtament contaipi this ACYs  vibom ſr 
teſtarjon, he had Homologat and acknowledged the fame, 'and cou 
quarrel It, 


' The Lords repFpled the allexiance, and found the Coolirmarion Wy 
Proteltatian to be.no Confirmation of the Legacy, to exchide the Heir from 
his Right to the Sum, ſuch Confirmarions paſhng of courſe, without adya- 
cance orſcarchin the condition of the Debts, | 


a Fray bode wed we 


B__ S224 ak 7 


A @ht2mn.na +. ,cqq,q 


_ 


Ogilvie contra Kinloch, eodem die. \ 


B<: having obliged himſelftogrant a Fex to orie Wedder, of a piece 
FLand, Wedder obtained Decreets. arid Charged bim he Suſpend: 
ed,, and the Charger having Afhigned the Band to Mr. James Ogilvie, heins 
ſilts in the _ ge,. for grantingthe Few to him as Aſligney. It wasalledg: 
ed..that the obligment being 1n_ favours:of Wedder. to be his Vaſlal , hd 
cou va obtrude a Stranger who was not in Friendſhip with Bandock 
Berdoch having dew > -a Diſpoſition in favours bf Wedder, it wa 
in the Gene cale us it We had been Infefe 3, arid then! Bardech could: ogt 
Jn > ems his Aſlgney without pra forthe Entry of a in 
Jucce E..: | 
*"The Lords repelled both theſe Reaſons; and found that the obligmen 
bemng'in favours of Wedder' bit | Heirs and Aijjogreys what ſowever, he might 
Afſhga irto whom he j. and that it was to. be pettormed to tho Ab 
Ggney lin theſame caſe as tothe Cedent, = 59" WIE Entzy, feng tho ® 
dans wasnever Infeft. 


| Gorda contra Cofgne, Jemnery $i 1674; 
Nan 2 Gordon yarkies William Crfigne for feverdl Suns and Goods ofben 
.invaſted ro'him, ah wherewith Neha d imvormerced y and 
othces ſor the prive: of » Morfez be thar he reveiyed ard bought 
tho Horſe av the prive of 24 Puwmnd Sore! id that 'he- 
wiker a Cow, which ſhe accept for the price o of the Horſe 3 whereap 


| 
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Queſtion arofe; « HKither'this was a' competent quality in the Oath, or 
rel oh proveti/as-att exceptiofi; for if Rel Deponed that he 
tie &Horle at'24/Poatid,and thathe payedrhe fame, payment would 
= adva competent qualityz the Libel being referred to the Par- 
feb Oath, bor Coinpetifation” would wor” have been a competent quality, 
| borbchove to have beer) proven, i” 

Þ Keen chac'if the plies of the Cow for the price of the 
no, » q att'of the Bargain at the ſame rime with the ſale of the 
nanfotinſick' quality, declaring. a part of the Bar- 
Ho WT: ies een þiYment, ex <pollf ado in, Maney, conform to the 
Fg itt, Butt ing rhe Foy fato of the Cow for the ſame 
Fin effi new te of the. Cow; 3 they found that. it was 

rae quality, But 'behoyed td beprovet 


BIS! "Hal burton contra Walls, Jaruary 6, 1674. 


hn Raps Parfurn Jobo Watſon and Griſel Ogilvie liits Spouſe, for 
Legacy, of 5000 Pound;. left. by Hemry Thomſon to Cicill 
þ - = Halburtox.,,, wasalledged ng Proceſs, becauſe by an 
fy Wo op Jon 497 2...Al: Snqumonds are. appaimted to procged: wpors 
ſavnty one : med: 1108, tha t no rity ſbould inſert; \qny Pritiledge except 
ihe | particular 5:2 viewed in the AG,;.,whereat Ations of Execntors a- 
t Wm is n60c.. It was Anſwergd,, That the Defenders Jive in E- 
go. by and there was a ſpecial Priziledge- to Cite; Parties in Edinburgh 
on {1 6BuS w ich was \NEULEr re jongd, nor taken off by the At of 
Sederunt, and had been acc flomeg þy the Lopds,fince, It was Replyed, 
there. was no Exception in AQ; of that Privilege. | 
- The Lords-found no Proceſs, but reſolved to. conſider how far they 
would allow the Priviledge of Citation + 5 Ediplurgh,, whether only as 
to the ſecond Summonds, this being the- ds 3 or when by 
own deliverance in preſemtie,,and not of courſe: But having conſidered the 
ARthe.next day, they foond:44 rook,pet)awayahe: Priviledge of Citation 
within Edirburgh, as tO Cauſes:that before that AR were' accuſtomed'to'be 
execute, in Edinburgh, and-that upon. RR time as: was eccaſtoned, od 
ARG Procels , 


' "\ © Meckwath contra Oliphent, Gn _— | 
Mackmath'in the year 1647.” did Arre(F inthe hands of Thrie of 
Dexmkilbo the: Sum of 7000 Merks addebted by him to las of Kik 
juncobe Debitor, | and/in/«-1656. She mnfiſted ina P for mak- 
ng forth-coming ,” wherein compearance'was:made for Sir Lawrence Ob. 
Aſc, who craved preference to the. Arreſter,' becauſe He 
her Debitdr was deuded of this Sum by-an Aﬀfignation inade by "hi 
Domgaff of Lumſden,” in anno 1638, ' nine: years before the Arreſtmenr, Ny, 
whichAflignationSir Lewrexce hath right by progreſs, andupon? 
EQate-of Dramigibo: bath A ben and which Aﬀegnation wis. ind: 
mat -by'two the inſtance of Lawſdex the RESIN 
\Dramikilto's _ and hisHeir. Gs Anſwered for the faid 
anet:-Mackmath Arreſter, thatthe foreſaid Aﬀignation was evidently falſe' 
10the Date, info far av-it bears Date #he 27 dy of Ap 1638. yetit 
doth-not only Affign 's Bond, but igs « Decreet of Re- 
elirationtheree, by o As Hramkilbs's Hap 5 which Decree 
velthedne the 12 TIES 


a * 3» > + > 
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fGgnatipn was Subſcribed, aLrek the, 17 dayaf April 1638, butlake 
12'day of. wly "L6FSr 'before which,, che Deceect..of Regiliration: 
was not 1n z io that: the Afrignation being, falſe. in the date, is i 
in all, ; the datef, being amongſt che # 6 ett ofthe Writ,,. 
caſes of competition o{ Righ hrs, upgn. their priqtiy, or,poſteriority ; ph 
having been anſwered that the 1n rting of April. hath been a _— 
error, which canagt be otherways imagined, that any F HE Fold | 
fooliſh as to inſert a contradiQion as to the date.in the of the ; 
it ſelf, if it had not becy by y miſtake that the Writer bath 1 
Auguſt, ani therefore the Moneth "Was holden as delet+y and Fea 
Year remained tobe 1638,it was, 'ong before the Arreſtment in anno x 
eſpecially 'ſeing the” verity vibes Alignation was adminiculate” 
two Hornings raiſed'at the 'A (gheys inſtance; thereupon. .. 
Debate anno 1656, Sir Lawrente Oliphant the Aſh igney. was preferr to 
the Arreſter, reſerving ta her a@ion of: {mprobytien of the , Alſ1gnation 4, 6: 
cords : whereupon: va infited in # robation, and 1 in 4nn0 1658. 6 
cite Wi lian Dalzell Nottar, Writer yo 2 the Aſſignation; and "a | 
Dowglaſs a Witneſs therein : Dalzell conpeared w made Fairh,bur hb 
. the end of the Seſſion; did not depone,) 'bur-falling Sick in ithe Gas of 
Vacance, he did declare upon his Oath'before bifters, that' he with 
ver Writer to an Affipnation by. Kilſpindie ro feos, bur only thatÞ 
drew the-draught'of-an Affignarion in a»r0 1648, or 1 as and 7) th 
date Blank, and -that the Aſſignatitn bearing” date af A ahi 
1638, he was not for thany ' years ''{fter © to Louthith: of 4%) Ve 
drawn:a Writ there. ' This Im proparipn A Red on b&fore held 
the Afigney did always ond pon the Decreet of preference, and" 
adtniniculation of the date by the' two Hornitips, ' and now lately ! fot 
Mackmath having fouod an Afſignation by ' Xilſpirdit ' to Exmſder, duiel 
the ,1.7, day of Avil 1638, \ the ie Alexinader Donnie Wi. 
ter, : who was ordinar for 'It was alledged for her, That the 
preteyoe of Error inthe date jr adminiculation thereof by the two Hom- 
10gs wasClearly taken off, rand:the Forgery and-Contrivance was 'manifef 
upon:theſe grounds, . 19. There'was truly an 'Aflignation: by | Kilpindit 
to Lumſden in April:1638, which is now produced, but" the' fame wi 
ver delivered to Lamſden the Aﬀigney, as appears by a Decreet = 
betwixt the Cedent Kilſpindie and Drumkzlbo, bearing expreſly, That 
{pindie had ſubſcribed .an_A{ſagnation to- Lugnſden in trait 10'his own hm 
and had; raained the fare in; his. own hand, and Mr. Robert Trotter ' 
for Kifindie, who was Zuwſdens ordinar,pronounceth & Decreet' A 
finding Nramkzlbo guly Debitor to Kilſþindie.in 3000 pound, (ſo: chan 
10 ion, never baving;been delivered to Zuwſden,after Javes Wiſh 
lang mn exn0 4647,the Hornings being found -at the Regiſters! 


of the date the 17 of 


Re | 
forged one, _—_—_— 
-$ ang albeit doth bear 5: 
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true, e's ' 4 qr. 

ment, and ſo pregnant Evidences of, #he Contrivance, the ſaid regiſtrat 
Aftgnation ought to be ſimply improwen. , It was anſwered, That it was 
of Avkrrops conſequence to improve,a Writ by indixet Articles after fo 


Much was here debated as tothe error and falſtood of Dates, whether 
they can be'made up by the Witnefſcs nnfert, or other Adminictes,or if 2 
wrong. date vitiats the Writ when it-is-not ofror nociows & Bur the 
Lords detertnined the cafe im; queſton-as- it ſtands,: and found thar this AC 
ſignation-quarrelled, bearing, aw »#trnc and inconfilitet date' with tits own 
lenor, 2nd-nd& being adminiculate by the Hornings producedy. or other- 
ways to-tavt\been ſubſeribed of a true date, prior t& the: Arreftywent, but 
many Adminitles and Evidences to the contrary, thatit was made up #58. 
ys the Lords did improve the fame$ but ford” wor the 
(ingulas ors uſers thereof acceſfory: to the Forgery. 
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favours by Mr, Davill Hderſons Conttra@t of Marritge the BSahgkters & 
the title "&. 
betwixt * 


w_ 4 


as es was A aA **_ G@©@@a” a%* on 


pari paſud by. the Att of Pailiameiit/4651, 'as bot! only being | 
and by of it, -btit beforert; © 20, Albert the Majors Difpolition and Kd. 
judicatioti have beer ſuſtained as probeeding upon 'an onerous 'Cauſe, in- 
fruted*only by his own Oath, yet the Cauſc is not adequar to the worth 
of the" Land, 'arid therefore by the A& of Parltament 1621 againſt Bank- 
rupts''antillling” Rights, * not berg for an onerous Cauſe, and adequit 
Price, 'it is: competent to Wachop' being an anterior Creditor to purge and 
fatisfie the Sums truly due to the Major, and thereby to reduce his Right 
It wasanfvered for the Major, That this Appryfing founde on ought 
to be reduced, becauſe it proceeds ypon a null Decreet'obrained at th 

inſtance of Mr. David 'Anderſors ReliR;' againſt her own Dauphters, x 
Heirs 6f Line for' the yearly Annualrent provided to her by her- Contra 
of Marriage, and for the Aliment:pf the'Datighters, and yet there is n6- | 
thibg adduced in the Decreet to prove that ſhe did Aliment them, or the | 
time of the Aliment. ' 29. The ''Aliment is moſt exorbitant, being 300 


— _—c 4 + 


pound for tach of four young Childteniyearly, whereas the whole Means 
of the ſix was only 20000' pound, without Annualrent, till ſuch an Ape, 
the Heir-male alimenting then? till that Age, ſo' that the Aliment of 
whole fix/behoved'"tobe leſs than their Annualrent, and yet the Aliment 
of the four is made equivalent to'the Annualrent of the Portion of the | 
whole fix,” 39. It's offered to be-proven that the Mother had' agreed to | 
mccept 'of yo merks for the Alimentof the four. 49% This Appryfing wa 
ſatisfied by "John Wackops 'Intromiffion' with the ' Mails and Duties of the | 
whole Lands for many-years. It was Replyed for Wachop, That the De | 
creet whefeupor his Appryſing proceeded was valid, even as to the Ali 
ment, becauſe the Heirs'df Line compeared and proponed Defences with- 
out" detyipg the quamities lybelled;: which exonered the Purſuer from 
Probation. thereol but'1finced beis, he offers to 'aftrut the Decreet by 
Probation, +that:the {Mother alimented them during the time decerned; 
and as for the quantity; being in 'arbitrio judzcir,; and done by the Lords, it 
cannotinow: be: queſtioned,” and-the- promiſe . to' Aliment for-700 Merks 
was competent, .and;omitted 3. and' as to the ſatisfaRtion by Tntromiſlion, 
! the'Appryfing being but:of a third part,viz.che: Right of two of the ſix Heirs 
portioner},:.and the: Adjudication beirig of two'third parts,"albeit the Ad- 
judicatiort: be reduced;' yet: Wachop having brooked thereby: bone fide, as! 
colourable Title, he is liberate from'the' By-gones by 'the —_ w_ 
| | ve 
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The Deciſcons of the Lords of Seſſion, i674, 251. 
4uRtion. It was Replyed tor the Major, That want of Probation is an 
unqueſtionabl nullizy of any Decreet, being an «ſſential requiſite there- 
of, {0 "be bel it.coyuld be but gurned in a Libel, and any ſubfequent 
Probation cannat be drawn back to.the date of the firſt Deereet to vali- 
dat tho Appryſiog following thereupon 3 and albeit.the propening of De. 
s Which, Deca pally imports the verjty of the Libel, 9s Jawfyu Poynd- 
ing 10 a Sp Yalegwhaen acknowledgeth [otromilion, do wirut the Libel | 
og ber Probatiqn,. yet no otber Defences have that «theft, much 
loſs the dilator Defences in this' Decreet, but the ſimple falence proponing , 
no peremptors, doth neyer inſtru&.the Libel, or give ground to aftru ir 
as valid 4 principio. It was Duplyed, That the turning a Decreet in a + 
Libel, of iſtruding thereof by ſuhſqpene Probatjon,or fimple ReduQion, - 
are in arbitrid judicir, and the Lords ollow any of* them, as they ſee the 
Circumſtances require, for where Creditors have proceeded to Appryſiogs 
or Adjudications, though the Decreets whereupon they proceeded ſhould 
be fuſpdhded, or Reductions thereof raifed : The Lords do ever ſuſtain 
the re} Diligenee, in {6 far as the Decreets are aſtrufted, unleſs there 
aroſe ther? af} exorbreant legal advantage, as the expiring of the legal,e$c, 
:n which caſe they proceed ftrif#iſfemo jure, It was Triplyed, That albeit 
the Lords do ſometimevallow Decrcets to be aſtrufted by fubſequent Pxo- 
bation m favours of Creditors againſt their own Debitors, yer not againſt 
third Parties ſingulat Succeſſors who have done more exadt Diligence, 


'The Lords found, that albeit the Decreet whereupon this A | 
ed was defeCive in Probation as to the Aflinone, and Fa yt 
MT vledein the Libel was proponed,yet being the ground of an 
Appryfing, they ſuftamed the ſame, in ſo far as it ſhould be aſtruded, 
there being no hazard thereby of the expiring of the legal, albeit the De- 
bate was betwixt two fingular Succeſſors, as they remember they had 
done before, betwixt Mr. William Kintore who had Adjudged, "I John 
poid who had Appryſed the Eſtate of Bur=-cei7le,confidering,that in moſtAp- 
pryſmgsorAdjudications,Nullities may be found, which would be abundant- 
ly ſufficient againſt any legal advantage, but not againſt the juſt intereſt of 
Creditors : They did alſo ſuftain the alledgiance of Agreement with the 
RehQ for 700 Merks for the Aliment, albert it wis omitted in the firſt 
mſtance, ſeing the Decreet was defeftive 5 and thongh they ſhould fail 


| improving thereof, declared they would modifie the Aliment to a leſſer 


quantity, and found FWachops Intromilſion as to a third part thereof was 
unqueſtionably to be imputed in ſatisfaction of this Appryfing, which was 
of the Intereſt of two of the fix Heirs-portioners, but reſolved to hear the 
Partics as to the reſt of the Intromuſhons 


| Jobnſtown contra Stwart, Jaimary 14. 1674. * 
Argaret Johnfoun 28 Executrix to her Father who was Miniſter of 
Moe in Orkney purfacs Robert Strart for payment of the Viccarage 
ind; of the Paniſh-for ſeveral years of her Fathers mcumbency, The 
Defender aHedged Ablolvitor, Becauſe there is no right produced in her 
Fathers perſon of the Viccarage, there being nothm 4 wy but a Pre- 
Wation, and vAdavifſion of the Presbytery in which the Viccarage is pre- 
ted to, and a Detreer conform,which is only in general, againſt af and 
fandry, but nothing to inſtrut that the Viccarage was a part of the Patri* 
mony of that Kirk, or that ever the Mufifters there, were in Poſlefhon 
#heaedf It was Anſwered, That the Miniſters Preſentation and Decreet 


Fia conform, 
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conform, -doth ſufficiently inſtru& bis Title'; "ah1d” as fo the po Point of 
Right; hes 'not/ obliged'to diſpiite the ſame with the! Defoges "unleks be 
could alledgetupon''a_better Right to'bimſelf, or that he had "ride pay 
mentto any” having better Riphr, forthe Righ t'oP Jeng both 2 
nagt and Wikavage'ts conltitute i Jnr tammuni, (HP ay 

Ripht tlierets;” the rule df the common Law allowht” by our” 

that dtcieve deberwhr' |pardchv miſt altevinis Jus apparent,” tt wn Re 0 

F iearage Teindls (are local 8d conſuttudiniry, anda 
agd/in-fonke none! ale 7 707 6115 ION 170 


The! Lofd Hg found a pages ts uri," hs the bs De 
ther alledget-, Right, "ot. that he had} payed to, any aving : a Right, ne 
ther Was there any thing alledged of 1 Prefeription ot "Freedoms | 
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40197 Ft cotta contra Mihenzie, code die. - F 


OL Mchepzie of Kincraig having, Appryſed: 'the, Lands'of Aubry 

and others, and having thereuppn, charged} the :Syperior,'. purſues x 
Removing againſt Laxchlane Mcintoſþ..gt.Kinrare,! whoi had Appryled the 
ſame, TY and was Infeft. ./The ſaid. £anchlone! raled.Suſpenlion and Re. 
duction, and: the Charger having called upon the;Copy,;of Suſpentjon ;;the 
Suſpenſjc 19, 'being produced,the Charge was given euro ſee tothe Sulper 
der, and was returned, inrolled, and now called ,by 4he -Oxdiner,'; The 
Char er dig not inf ſt, or produce the Decreet of. Removing, which wa 
the Chat#&2 *Burthe Sulpender pr roduced zh Suſpepſi ion, anda "Copy d of 
the RD Fg aledg his reaſon, being. relevapt,; and inſtructed. by. the 
Charge, Hit ttferred: he amine to. Nees to be. adviſed, that the Le. 
ters ur bite Suſpended liciter : The'reaſon of the $1 penſion' was, that 
the Ch "Was fot 144 but did only. Charge the Superior, which 
could be'tio warrand for Removing. 


The Lords found that the reaſon.could not be.inſtrufted by. the Copy; 
and therefore Suſpended the Letterstill the Charge;were produced, ,But ſeing 
the Suſpender bad come fromthe furtheſt parts :of the-North, to keep the 
Dyet of Compearance, conform to the Books of Inrolment 3 they-modif- 
cd to him 200 pound of ' Expences, if the. Charge were not produced z but 
if the Adyogat Compeariog for the Charger, ſhould Depone that ſince the 
firft calling by the -O vl he was not Maſter of the Procels reſtriged 
the ROI to 100 \ Pound. 


© Ogilaie « contra Earl of 7+" codems die, L 


AF aomas eilvie purſues the Earl of Finlator, as repreſenting his Father, 
for evan of a Bond wherein his Father was Cautioner, who al- 
loin Abſolvitar, ; becauſe the Borid being Writter on'two Sheets, and on- 
ff art of the on, of Relief upon the. laſt Sheet,. the Margent was.not 
b cribed by:the ſo that it muſt have been-a-Colluſion betwixt 
rincipa Debicor rd the Creditor, which, is the. more evident that 
the Bond hath. Jayen over, for many years, withoug;payment of either. Prin- 
cl pal or Anaual, It was Agſwered:,.that the Principal; having Subſcribed 
the Margent.it was-never. accuſtomed for Cautioners to. Subſcribe the ſame, 
and the Fn cet, , and, the! Clauſe of Relief ——_ feagipos the Princi 


and Cautjaner, | 
"The _— fuſtained the Bondy / | nA 7s 20 
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12s * >Thires contri the Laird of Tolquhon, codem die, 

N R, David 1 horts having'purfaed ReduQtion and Improbation of all 
l 

1 


3 ' Rights pre ended'to!'by-Tolqub5# of certain Lands, and pirticular. 


' of 'x' Bohd"\whereupbh 'Apptyting fallow ed Regiltrat in the Sheriff- 


F 


2Cotitt-books bf Herder «[oly hon habihg produced an Extract, and having 
| he 


; uſed x \Diliptnte ainſt'r lerrff-Clerk'tor produftion of the- Princi- 
ypal,vand atledovl WIG AeI he Ritther.” Tt wis Anſwered,” that the 
progaction*6t PYtradts offt-6Fthe Bobks bf Scion Rops Certification, but 
when Parties Regiſtrat in Interiour Courts it 1s on their own Pe, and 
they ma(t-proditce the Phmcipal, or.otherwaysCentification will 'be'grant. 
ed, though they. ſhopld produce Extracts) andithgy: will ger Diligences by 
"Horning againſt the Clerks; 64 Tolguhyt bath done; ;which hath: been . the 
Lords conltant pratick. It was Replyed, that the Clauſe of Regiſtrati- 
on being by conſent of bath-Parties, that the Creditor-might Regiltrat ej. 
, ther, in the! Bogks of Se(lzqn. or Sherifts Bgoks 3* The, Creditor having Re- 
vl at accorqungly in the.Sberiffs, > Books, .. as to the hazard. of the, Jos of 
riinal Writ, oth: auld be 1n.equal condition, as if he had Regi- 
"ſtrat the lame 11}, the, Sl I - both being the Kings' Courts, and 
'both being publzca cuftodia; (31 14:17 L, * = \ 44 4; 
..; The Lords found that the ExtraQont ofthe Sheriffs-Court-books did not 
ſtop Certification, and thattthe:peril ob:tke Joſs of theWritlay upon the Cre- 
. ditor who:Regiſtrat there, jq-reſpect of rhg gonſtanc cultome heretofore ob- 
"{eryed. ;_. : 1 oct ot) 4 


gat 6 Paton contra Leiſhman, Januazy 15. 1674. h | 
Ames Paton having purſued James Leiſhman, as Executor nominat by the 
j Purſuers Father, for an Accompt ot. his Means, the Executor-craved 
allowanceof a-third -of the: Deads part due to him, for executing the Of- 
fice by the A of Parliament 1617. anent Executors.. It was Anſwered, 
That the Deads part was exhauſted by an univerſal Legacy left to the 
Purfuer; ard it was inthe option of the Exetutor nominat to etabrace the 
Office, or refuſe it : Neither doth the Act of Parliament 15+ 7, extendghe 
Executors benefite, but.refſtricts.it, that, whereas the Executor betore-that 
AR had the whole benefite pf the Executry , deducing Debts and Lega- 
cies.z So after the Act he 1s reſtricted to athird of the Deads part, which 
mult till be in ſo far as remains tree of Debts and Legacies, which hath al- 
ways been the: Lords practice. 


The Lords found that the. Executor could retain nothing, but was exclu- 
ded by the univerſal Legacy, 


Baillie edtitra Naſmith' and the Terments of Lethaw, eodem die, 
Illiarm Baile of Torwood-kead having Arreſted in the hands of the 
Termnents of Letham,” any Sums due by them to the Lord Forreſter, 
for payment of' a Sim due by Ferrefter to him, 'purſiies tow the Tennents 
for making forth-coming.. Compearance is made for young Pofſo, Dona- 
tor to his Fathers Life-reqt, who hath right to the! Rents of Lethaw, -as 
Husband to the Lady. Zethas the Lord Forrefters Mother, and for him afd 
the Tennents. - It was alledged that the only Sum due by the Fennents of 
Lethans to the Lord /Forrefter, was by Decreet of Council produced;where- 
by the Tennents were decerned with the Lady Zethan and her Husband:to 


Ii 3 ' repaik 
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repair the Houſe of Letham Life-rented by the Lady, betwixt and Lamba 
thereafter, or atherwayes to pay to the Lord Forrefter as Hetetor thereof. 
3200 Merks, tobe imployed for: reparation. ofthe Houſe, which Sym je. 
ing by the Decreet deſtinat for that particylar,nle of Reparation ;/ was th 
Arceſtable , for the Lord Forrefters Debt,” or applicable to any other 
eſpecially ſeing notonly the Lord Forreſter himſelf was intereljed, but 4 
Lady Liferenter, and her Husband who bad the /benefite of the Houſe when 
repaired, ſo that the Tennents thought that they were in ſecurity to pay 
the vo to Forreſter, even after the Arreſtment , and had —_ a grex 
part of it. * 
The Lords found that this Sun being decerned and deftinat for the 

cular uſe of reparation, whichdid not only concern the Lord:Forrefter, yy 
others, that it was ior arreſtable for Forrefers Debt. | | 


Hamilton contra Lundie, January 16. 16744 | 
Iltiam Hamilton of Wifhaw haviog adjudged the Lands of rd! 
from the Heirs of Sir John Brown, purſues a Declarator apaigh 
Andrew Lundie, that a prior Appryſ of the ſame Lands was ſatis ed by 
intromiffton with the Rents of the Lands, either by the Apptyſing, or by 
the ſaid Andrew his intromiſfion, as Tutor to Fordels Heir, he being oft 
of three Tutors nominat, who are tyable in folidzm,, not only for theirin 
tromiſfion, but for what they 'tnight have intrometted with, | 
The Lords found that the intromiſffon as Tutor , or the omiffion coulj 
not be determined till the Pupill and Con-tutors were called ; but in 
ard there was an A& of Compt and Reckoning in this Proceſs, wherein 
| progreſs had been made ; they allowed the Purſuer to continue thi 
Procefs by a Citation againſt the Con-tutors and Pupill, that the Tata 
Accompts might be concluded, and what this Tutor was found lyable fer, 
might then come in conlideration, to be imputed in the Sums contained 
the Apprylinge 


Jacobſon cotitra the Earl of Crawford, Jenuary 20. 1674. 


Iltiarl Facobſon Maſter of the Ship called the Hope of Bridger, having 
M made Shipwrack upon the Coaſt of Fife, where the Earl of Cray- 
ferd is Heretable Baillie, his Depute cauſed gather what could be had of the 
Wrack, and did declare the ſame as Wrack, to belong to the Earl by tis 
Infeftment, as being Infeft in the Regality with the Admirality within the 
bounds thereof, The Stranger gave in aSupplicationto be heard againſt 
that Decreet Confiſcating his Goods, being no Enemy, upon pretence of 
Ship-wrack , contrair to the Law of Nations, and the particular Law «f 
this Kingdom, by theStatute of King Alexander, declaring, That when ay 
thing comes alive 16 Shore, the Goods ſhall be reſtored to the true Oxmers, ifthy 
ran be known 3 according to which the Lords of Seffion found that n Qs 
- coming alive to Land, the Goods was not Confiſcat as Shipwreck, It ws 
anſwered for the Earl of Crawford, that by the Law of moit Nations, and 
by the cuſtom of the Admiralities of Scotland, Shipwrack did alwayes Cot 
fiſcat the Gogds -rontaag nag = That there ws a cy nam _ 
declaring, That Strangers Ships pon our ould have rejtitatio 
of their b cnn the like Law upon their Coaſts, and offered 
to prove, that in Flanders Shipwreck is Confilcat albeit the Owners be « 
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TE nd ihat this AQ of Padiamient | behoved +6 rile the caſe; 
Ny to RTY LF bs here, or In Flanders, - to adduce 
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theſe Sands, hd 
Er hand, her Obligativil was Dies "RS was bers: that Rd bang 
y Infeft in Lands, may aQually Dil Fo fame with the coding- 
t which are alwa ava as acce and requiſite to the 


Diſpoſition." It wasRe /'The he benefits of this Diſ itjorr came tg 


the Hucband) | o/it 'wasa tion” betwixtMan arg Wife revockable ; * for 

it was all otfe whether the Wife - "to the'HixBand; or to 2 third 

" Paity, 'tharhe might get the Price It was Duplyed, That the buyer was 

not to as WG the Price, and} that the Wite had ratified the Diſ- 
poliion atiee her Vidowity.” © 

| the Wife lyable for the Warrandice and delivery. of 


The Lords found 
te rides, conform to her Diſpofitioo, rf 


Siw contra Iegliſb of Mardiftees, Janis 22, OK | 
Ame; Sim having Gore "Ext Murdifoun upon a Bond of borrow- 
NOT, | "be that albeit the Bond, bear Aur 
owey, he his Oath, that the true cauſe was 
forthe price of a extra bebought for this Sum, and offered.to 6s. 
by the ome cpa pm It r_ _ mg _ he 
many days, and r r if, he 
"k her not, and that he ſent 7 Ne bake Sick the time 3 ny fo that 
the Charger obliged bimſelf to upbold her tobe free of the Scab, Where. 
of there being ſome appearance upon the Skin, he warranted it that it was 
but Harveſt Rain. "It was Anſwered, that the manner of Probation could 
not' be divided, but behoved to be'all referred to his Oath, otherwayes 
Wineſſes would take away Writ: '/ - 


The Lords found that the canſe ofthe Bond being proven by the PattiesOath 
th be a Bargain,the conditions of the Bond might be proven by Witneſles, , 


7 Niakez contra Mein, Jenuery 23, 2674 ; 
Mquhile Heary Nisbet did Infeft his Son James Nisbet in a Tenement. 
0 Edinburgh, excepting « Merchant if the Tenement, in which 
Bah be Infeſ Wikiew Niakes bis an Anmualrent of 20 pounds 
xarh farth of the ſaid Buith te the faid James; - Gilbert Gowrlay Cteditor to 
James Nizbes Appryſed from Jeares the whole Tenement, as it is bounded 
by is Inſeftments, The.Gheand-right and Property thereof, with all other Right 
cempetext to James 3\which Right being now in the perſon of Mr, Williams 
Nidet,/ he a Poynding of the Ground of the = Buith againſt Robert 
Merz, who bath the Right of Property thereof; / who alledged' that the 
Purſuer hath no Right tothe forefaid Annuilrent out of the Buith , be- 
Guſe his Autbor 'did not Appryze the Annualrent, but only. the Tenement, 
from which the Bunh was Diſmembered by Reſignation beforc the Appryſs 
"%, 6] @o was niner par or peinen of uhe Tenemers belooging to | 


Ii 4 James 
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James Nitbet his Debitor. . It was Anſwered, That the Appryling being. 
the whole Tenement, with all Right competent to James Nisbet, ang he hyy. 
ing right to the Annualrent out of the Buith, the Appryſing carries the Ag, 
nualrent, though it be not expreſt if the ſame manner as if James had 

poned the Tenement with all Right for theright of Property containg emj. 
zenter all leſſer Rights;neither is there here any competing upon a more J 


mal or ſolenin Right of the Anrivalrentznor can theDetender deny but he 
lyable in the Annualrent, and hath 5oo Merks in bjs hand for the War 
dice of it. wat oY 
© The Lordsfuſtained the Poynding of tlic Ground, | | 
\Lyſcluw having purtued Ballerd for payment of certain Feu-Duties, by 
' proponed a;Defence,, the-Purſyerdebarred him,with Honing, 31 
was alledged,. That. this Honging 'being)but a denunciation! at the'Crolsof 
Edinburgh; where the Detgndex lives not, it was nail conrary:to the AR 
of Parliament, requiring Denuxciations to be at #ht: head Burgh: of the Jariſ 
diGion where the denunced dwells, and therefore upaqn Denunciations x 
Edinburgh, no Eſchcat. falls, - ngr is any relaxation requiſite, and fo theres 
by Parties were never accounted as;Rebels, nov having perſona flandi in 
judicio, It was anſwered, Thos pang fearmng fall not upon' ſuch Horm 
in et they. are not. nall, ter. Caption-B. always ſuſtained y 
e5.Þ40] L t they watch the Perſon, t angh not the Eſtate of. = 


x 
Py, 4&5 


nniced.! Ft was Replyed, Thar fact Horalnge me ceuly nol),tnd tho 
tory cuftom hath' ſuſtained Captions exectte tyge then,” whereby t 


bethe prefent, is put-either ro fatisffe or firfperr 71d. yet char is not to be 
mlarged s en in conſequence. ro pre the Li es to the nccelfity to 
_ rehax from ſich Horning 


The Lords found thit the. Denungiation.at the Caols of Edizbuagh coul 
not hinder che Party denunced to have perſoraw ftands in jwdicia, 


©. Murray contra Jeffray and Murray, eadem die. 

"Mguhile -  , Marra hyi his Teſſament, nominats 1ftel Marr 
I his Wife his Executrix and univerſal Legatrix, ſhe nmtigd 
Tack of certain Tenements.jn Aberdeen granted to ber by ber Husband in 
fatisfaRion pro zante of an Annualrept, of 5000 Merks, ; Provided to her in, 
her ContraR; and paying rooo pound which he had left to their only 
Child Marjory Murray, Iſobel Murrgy did Confirm the Teſtament, but un- 
der Proteſtation »ot 0 be prejudyed thereby of her Contrat® of Marriage, The 
faxd: Mexjory pants; Hex; 6, 79g" and; Jeffrey her: Husband, purſue the 
ſaid: Johal Atwrrey todenude ber felfof the lajd Tack in cherry favours, aud 
pay: the rovoPodnds, berauie fhe had conſered ts rhe Teftamcnr, and 
ied the ame. - 16 was alledged'for the Defender, that her confent 
was-nul;, bemg done ex reverentiie murituli.,. and/ſo no free conſent, int fo 
; far-axfhe Subſcribed: the curneſt deſere of ber Hanbandbeing ther on Deaths 
bed,. and-worbuudus, and; the in extrews murore & latte 5 and albeit reve- 
rentie; Muridalir alone be 'not relevant, - yet it batt» alwayes been ſuſtained: 
cotjayne with Minaces ; : and without; queſtion: the? importuniey of a dy* 
ing! Husband - the time: of the: Wiſes ſorrow, is of amet more+ force to di- 
{hirb: hav mind, bewapanfirered, That albeit Afuritia revnrence, joyin 
with-thicats of aficreeHmpand, Hach:boen: fuflained! tw'import Exeortion,. 
rx julſs acn,: yevimteaties :andt grief were! never:fo-fuſtained;, nor = 

cf 
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retence in this caſe, the Husband having been very lon 
they 29 Fontinad expectation of Death, andno ſudden farulns. on. 
wah ha yetiſturbed tbe Wifes mind, made the Husbands intreaties more 
WE Ic, and the Wife did intra annum lut}us conyolare ad ſecundas Nuptias. 
fy FP L ards having conſidered theTack,that it was but 2 Corroborative S&- 
riryfor implement of a part of the Cantradt of Marriage; they decerned 
o © denude.reſervingtg, ber theimplement of her ConeraQt of Marriage as 
"ds,a0d decerned alle far the 1009 Pound,and found it due only out of 
_ depart of the Maveables,albei It was ly conceived as a Bond of 
—— Gon. to the Naunghter, ſcing.the Wifcs conſent was but by her$ub- 
©-ribing of 3be Teltament,. whereby: that Sum was underſtood to be but as 
a Legady's as wy ; 
. . . Sprenl cantra Stuart,: January 27- 1674; | 
TIF. [ and Marſhal his Spouſe having obtained De: 
| ons works ph Dorrech as Relict and Executrix wha Father for 
her *pofcion' of the Goods contained-in the Teſtament, and againſt Mr. Ros 
gas {___ her ſecond Husband for his Intereſt, purſues now a Transfer- 
rence of the Decreet againſt -_ _.  Stwart, as repreſenting Mr. Robert, 
who having alledged that his Father being only decerned as Huſ- 
band;! and no Execution againſt bis Eſtate thereupon during the Marriage, 
that Intereſt ay by the diſſolution of the Marriage, the Decreet cannot 
be effedhual againſt the Husband, or any repreſenting him z and it having 
been Replyed , that the Husband was Iyable at leaſt in quantum lucratus 


oft. 


Lords fuſtained the Reply, and ordained the Purſuer to conde- 
ſrend. | 
Who condeſcended upon the whole Inventar of the firſt Husbands Te- 
flament, which muſt be prefumed to have been intrometted with by the 
ReliR and by her ſecond Husband, whom ſhe Married within the year, 
and lived with bim many years3 and as the Wife even. after the Marriage 
continued obliged by the office of Executry to pay the Childrens Portions, 
or to do diligence ſo the ſecond Husband under whoſe power ſhe was, 
and who was obliged to concur with her, and to do diligence, was Jyable 
in the ſame manner. It was Anſwered,that as to athird part of the Goods 
Confirmed, it belonged to the ReliR her ſelf, and did not exceed 5 or 6 
thouſand Merks, which was no more then a competent Tocher, the Huſ- 
band being a Gentleman of 2000 Merks of Rent, and was not Lucrazive 
but onerous, ad ſnſtinenda onera Matrimonii z and for any further intromiſ- 
fion it was denyed, and cannot be inferred by any preſumption, but by a - 
_—_ probation; neither is the Husband lyable or diligence to execute 
be Teſtament, but only'for giving his concourſe to his Wife. | 
The Lords found that whatſoever the Wife intrometted with as Execu? 
trix, behoved to be divided , and ſhe or ber Husband could only retain a 
third part thereof for her own Intereſt. , They found allo that it was 
ſumed that the whoſe Inventar was medled with by the Wife and Huſ- 
band, unleſs the Defender did inſtru in whoſe hands it was, or that it 
was exhauſted, or Diligence donez but did not determine that point, 
Whether the Husband would be lyable for Diligence with and for his Wi 


te, 


So whe ſhould be proven aot uplifted, but remaining in the Debitors 
s. | 
KK General 
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General: Dalziel contra the Tennents.of Caldwelt,s Janwary 28, 1674; . 
F YEneral Dakell as Donatorto the Forfaulture of Muir of Cildeel Pur: 
G ſhes the Tennents of Caldwell to remove , who alledged' Abſolyiter 
becauſe they bruiked by Tacks from the Forfault' perſon, "dled with Pollefk- 
on before the Forfaulture or Crime," whereof thete' are Terms'to run, :þ 
was Anſwered;-Thar the Defence" is'not relevant! for Forfaulture retury 
the Fee tothe King, in thy ſame tmatiner as he'gtantedit, withour the by, 
Yeh of either Infeftment, Tack, of Setyitude, not" conſented "0" by hiny 
for by the nature of all Feudal Rights, OT TIIus the fidelity of the 
Y afeal 284 Legal refolutive Clauſe, and 'thertfore-tontrary Deeds do annul 
and reſolve the ſame, & reſoluto jure dantis reſolvitur jus accipientis , 'the Val 
ſals Right being void, all Riphis flowing from him fall therewith, which 
holdsnot only in Forfaukure, but in. Recogrition;” Diſthanration, &c." And 
EForthulture in this caſe is not as a Statutory Penalty ut1s in effeRtaz R 
pition' by: the Delinquence of the Kings immediat Vaſſahagaiaſt: him by R& 
bellion'z'for if a Sub-vaſlal of the Kings had: been-Forfault ; the; Fen: :& 
Tacks granted by him would not}: but'the Kingiwonld have. right by 
the Forfaulture to the Sub-vaſſals:Fee, burdened as it was the zime of the 
Rebellion; becauſe by the Forfaulture,"the Right granted-by-the King ty 
bis immediat Vaſſals, did not become void, nenther:the Sub-yaſlals, Ri 
norany Right from him, but was adjudged to the King as his Movi 
were; andthe King would preſent 'a:Sub-yaſſal tai his. Vaſlal: in: the'fane 
condition:as:the formeriSub-vaſlall was; with the. burden 'ot Infeftmetitsand 
Tacks granted by him before the Crime. But here the Kings immedi 
Vaſſal being. Forfault;; his. Right and all depending on iit"is void, : And it 
cannot be denyed but that in the caſe of Ward, the Tacks could not defend 
againſt the Superior, -but Sleep till the Ward be. ended, and then revive, 
becaylſe' the. Vaſſal Right revives. But in Fqrſaulture, or Recognition are 
ſimply void, becauſe the Vaſſals Right can never reyive.- fo that as (olemg 
Infeſtmens, fall, by Forfaulture or Recognition of the 1mmediat Vallal, grant 
er thereof; ſo; much more Tacks which are ; but ContraRts of Location 
which are perſonal, and no real Rights: And: albeit by. the Statute of King 
"James the Second, © Tacks are declared valid againit buyers or purchaſers, 
whereby theg become as real Rights againit them ;, Yet that Statute had no ef- 
fe& againſt Superiprs who do not purchaſe or ſucceed to their Vaſlals, [t 
was Replyed for the Tennents , 19. That Tackscled with Poſſeſſion before 
the Crime are real Rights in ſuo gerere 3 and there is no reafon to extend 
Forfaultureagainſt them,nor is there any parity from the.cxcluding of [nfef- 
ments gives by Vaſſals, which carry away the Property or Servitudes which 
have no remuneratory. Cauſe: profitable to the Superior 3 but Tacks are 
profitable both to Vaſſaland Superior, and for Publick Good; for there- 
by Tennents are induced to Plant and itmprove their Grounds, whereof they 
will be altogether careleſs if they have "not ftanding Tacks, 'nor will they 
acquire them. ifthey be npt ſecure againſt Forfaulture and Recognition z and 
tia Publick Intereſt not to incite Tennents to follow their Maſters in Re- 
"bellioh, which they will the more eaſily be inguced to do, if their Maſter 
*Rebellion ſhall not only Forfaullt his Right, bur his Tennents Right,where: 
«in ifthey find themſelves ſecure they, yill nor be induced to follow him, 
 Bat*r#ther ſafer him to forfault bimſelf alone, ſeing he,cahnot prejudge 
"them, 4f thffocent', and thar this hath beerr the conſtant praftice and opini. 
'on of this Kingdom, is clear from this, that it cannot be ſhown that 'a Do- 
II nalor 
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vator ofa Forfaulture. of Recognition. did ever:remove a Tennent by any Sen- 
rence; and-on the contrair, Craig t. 2; Dieg 10, Pag 206. aflerts, I hat Ten- 
nents Tacks are valid, albeit the Setter, in foris-fauram inciderit; And Lid- 
irgtonn obſerves the ſame to be ſo found in the caſe of Home of Marderſtoun 
againſt the ,Tennents ot Oldbamſtocks, in anno 1570. as appears by the De- 
cifion produced, bearing the debate from the parity of Infeftments, and in that 
caſe he mentions another Deciſion before, to the ſame effe#. Neuer is there 
any way tO validat Tacks againſt Forfaulture.or Recognition , ſcing there 
: neither. Cuſtom nor. Style of Confirmation of Tacks, as there is of Infeft- 
ments... 29}. W batever,might be pretended againſt Lucrarive Tacks for an 
:nconfiderable Duty, to the great prejudice of the Superior,in the ſame way 
as he is prejudged by lofeftmenrsz - Yet Tacks ſet for a competent avail of 
the Lands;; as they were worth the time of the Sett, or upon Grafſums e- 
quivalent to.the caſe, muſt ſtand effeQual againſt the Superior ; becauſe as 
to theſe they are neceſſarie &: ordinarie adminiſtrationis, wherein the Vaſlal 
before any Crime, aRs profitably. both for himſelf and his Superior, and 
without which, Lands cannot be improven, as in the caſe of Tacks ſet by a 
Tutor, which flands valid after the .Tptory is ended, if ſet for a juſt avail, 
It was Duplyed, That nothing can, be pretended: here from Cuſtom, but 
we muſt recurr unto the ground of Law, reſoluto jure dantis,&c. And though 
Tacks have. not been called in queſtion, that was the favour of Donaters, 
and Cuſtom is not inferred from Negatives: And as to the PraQique, it is 
old, and /pot authentick : Ang, Bal/ayy,, whoſe Praciques are known, hath 
obſerved a contrary Deciſion 3 and there is good reaſon to extend Forfaul- 
tures in 2. tame wherein Rebellion hath been frequent, It was Triplyed.' 
That Lidingtowns Praftiques are as authentick as Balfowrs, which doth not 
mention any ,Debate,, qr.whether the Tack there in queſtion was for a ſmall 
Duty to. the prejudice of the Superior z and all-the reaſons adduced for 
Tacks, militats for all,Tacks, although for an eluſory Duty, which hath 
not been accuſtomed. to- be. Confirmed, yet no doubt they may be Con- 
firmed, : 


The Lords found that Tacks ſex toi Tennents ; who were innocent cled 
with Poſſeſſion before the Crime, and ſet for a juſt avail, as the Lands were 


- worth the time of the Sets, and; far an ordinar -indurance, were valid a- 


gainſt Forfaulture, but ſuſtained not Tacks ſet: for Greſſums, received by the 
Vaſſal, and eaſes granted to the detriment of the Superior, and for inſtrut. 
ing whether the Tacks in queſtiorf were forthe jult availz_.The Lords 
granted mutual Probation to eithet Party. 


Drummond contra Drunemond, February 3. 1674. 
Wk Riddoch having ſold certain Lands to Drummond of Miln-nab, 
with conſent of David Riddoch, he took a Bond for 2000 merks 
payable to the ſaid William Riddochand the Heirs ofhis Body, which failzie- 
ing to William Riddoch his Father, 'which failzieilg to David Riddech his 
Heirs and Afſigneys whatſoever, and obliged himſelf to do ho Deed preju- 
dicial to the 7 ailzie : Likeas Drammond the Debitor obliged himſelf not 


_ to pay the Sum without the conſent of David Riddoch, Upon this Bond 


there was Infeftment, yer thereafter the Money was payed by the Debitor 
to the ſaid Wiliaw Riddoch the Creditor 3 David Riddoch having affign 
his Right to Devid Drummond, he purſues Declarator, to hear and fee it 
found, and declared that the Sum was unwarrantably payed, and the 
Tailzie altered without conſent of - yp Riddoch, The Defender alledg- 
A 


360 The Deciſions of the Lords of Seſſion, 1674,, 
ed, 1c, No Proceſs at the inſtance of the Heir of Tailzie ot His Afſipney: 
becauſe he hath but a remote Intereſt, the firſt Fiar being alive, and hay, 
ing bope of Succeſſion. '29.* Tailzies, though they have been ſuſtained 
preſerving of Families as to Lands, yet they ought'not to be extended tg 
Sums of Money, which ſhonld paſs ourrent by free” Commerce, and cay. 
not be thus clogged without great detriment to publick Intereſt, 130, Th, 
Purfiter can never quarrel the payment made to the” hr{t .Fjar, becauſe by 
can have no Intereſt but as Heir of Tajlzte to him, and being his Heir, he 
cannot quarrel his Deed 3 and if the Defender ſhould be decerned, by 
would repeat the Sum agamſt David Riddoch as Heir to William, who coul 
pretend nothing but the difcuſſion of the Heir of Line, or at leaſt Wilia 
Riddoch would be neceſſitate to borrow Money to repay Drawmond the 
Debitor, and that Creditor might appryſe the Right of this/ Bond fron 
William Riddoch ; and it cannot be pretended, that this Claufe will e& 
clude borrowing of Sums, or hinder Creditors to Appryſe, Adjudge, 
Arreft, eſpecially ſeing there: is no Chuſe irritant declaring the Contr 
veeners Right null, in caſe'of contraveening. '2®. The intent of thi 
Clauſe of not altering the Tailzie, 'could only be ' underſtood by fre 
Deeds, but could not exclude neceſfiry Deeds, zs if Wllew Riddoch the 
firſt Fiar were redaQted to neceffity for his Livelihood, or had nothing «6 
to pay his Debt, or provide his Chnfdten ; and iff wpon theſe grounds he 
had raiſed DecJarator againft this Heir of Tailzie, for wploying the Ms- 
ney for theſe effe&s, it would certaſmly have been fuftained, and fo noy 
it being imployed for thofe ends, it catinot' be quarrelled, kt was 2nſwne. 
ed for the Prrſuer, Thar he bath ſufficient Intereſt to declare his Right by 
a Clauſe m his own favours, both by Debitor and Credftor, and ther 
is nothing cafi- hinder any Party to provide tis Sum ashe pleaſtth, as wel 
as his Lands, neither will that be atty clog upon the Body of Money, which 
will ever run current ; and'it cannot be denyed; but the Obligation 
the Creditor not to alter the Tailzx,and'ot the Debtor not +&'/pay wh 
out conſent, are valid Obligations 3 nor is there ground to interpret then 
only as to Atts which ate *not neceſiary , the Claule berg genera), w 4 
»o Deed 5 and albeit Heirs of Taikze do repreſent the Fiars 1n their order 
yet they do not repreſent them as to Deeds,whereby they contraveen the 
Proviſions of rhe” Tailzie, for m theſe they are the F 1ars Creditors, andnot 
his Heirs, fo that Dramamond the Debitor could never recur againſt the 
Heir of Tuilz4e for repetition of the” Sum , as avdekite ſolwtwr,, that ver 
Deed being a Contravention of the Tailcie 5 and though there be not 
here a Clauſe irritant which might annul the Fiars Right and exclude his 
ſingular Suceeffors, yet the Clauſen elf s ſufficient 'agamnft the Fiar and 
Debiror themſelves, having in i this ſpeciality, that the Debior. is mg 
obliged to pay without conſent of this Heir of Tailsie 5 and albeit 
Debuzor might have {afly payed, 'or the Creditur compelled him to pay 
by Conlignuon of the Sum, to be imployed: of new in 4he ſame Terms 
| __— vghagtar payment; . withont: that order, is altogether unwarratite 
able, 5745 | 
The Lopds found, that by the conception of this Bond, payment made 


by the Debitor, without conſent of the fHeir of 7ailzie, or. authority of ' 


a , was.not warrantable , and thereforc ordaiard him to renew the 
Bond in the Grmer Terens, but prejudice of either Party, or their Creds 
2ors, to dedare how far che Sum might be affe Get by the, Creditors of 
the firſt Fiar, or diſpoſed of by him for his neceflity 1n any Proceſs ny 
tented by him for that effe&t, 

| Oliphant 
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Oliphant contra Oliphant, eodeze die. | 
Aſter James Olighamt having {Jain his Mother, and being conveened 
before the Juitices for that Crime, he was decerned Fugitive,. and 
Denunced. Mr. George Oliphant his Brother purſues a Declarator upon 
the 220 A, Parliament 1594, declaring, That Murderers of their Parents, 
ind their Poſterity in linea rea, ſhall be diſinkerited, and the Heretage ſhall 
pertain to the wext Collateral and neareſt of Blood, fo that Mr. James the Mur-. 
derer ought to be difinherited in his Right, and his Right declared void, 
and Mr, George bis' Brother might be found Heir to his Fathers Eſtate. It 
was for the Defender, That the Libel is not relevant, becauſe 
by the Statute it is expreſly required , That the Murderer be convitt by the 
ft, and bis being declared Fuyitive,cannot legally prove the Crime, nei- 


ther can it reach any further than the Eſcheat and Liferent of the denunced. 
It was Anſwered, That there is no reaſon that the Murderer ſhou!d have 
advantage by his Flight, but all having been done againſt him that Law 
could do, it is equivalent, ſeing the Crime was notour , as if the Mur- 
derer had died immediatly after the Act,and there is no reafon that thereby 
he ſhou}d eſcape: 

The Lords found, that feing the Statute is ftri#3 juris, it could not be 
extended, unleſs the Murderer had been convi&. 


Laird of Strowan contra Cameron, eodem die. 


He Laird of Strowan having taken Decreet againſt Sorlie Cameron 
his own Tennent, in his own Court, for Greez-wood, Fiſh, and other 
penal Statutes, and having fyned him for killing of Caperkaillies, and for 
not preſenting a Cottar of Kis, for whom he became Caution by an A& of 
Court, He fuſpends on theſe Reaſons, that the Penalties were exorbitant 
above the AR of Parliament, and that a Baron could not fyne for the Pe- 
pal Starates which belonged to the King, and ſhould be purſued in the 
Kings Coart,' that the Penalties might be applicable to His Majeſty, It 
was Anſwered, That Barons may proceed to capital Puniſhment, which 
is mach more than the Penal Statutes, and de conſuetudine, time out of 
mind,determine, in penal Statutes. 
The Lords found the Allegiance relevant. 


The Suſpender further alledged upon theAQ andProclamation,diſcharging 
Penal Satutes. It was anſwered, That that A& could not be extended to 
Barons, having Right privato jure. 2%, It could not extend to the Pe- 
nal Statutes decerned before the AG, | 

The Lords found that it did extend to all Penal Statutes, unleſs they 
had taken effet by Payment oc Execution before the Act, but found that 
an A& of the Baron-Court , not ſubſcribed by the Cautioner, albeit 
ſubſcribed by the Judge and Clerk, could not prove againſt him, albeit 
he could not ſubſcribe, ſeing the Clerk ſubſcribed not by his Warrand. 


Lady Pitfoddels contra the Laird and .Tennents of Pitfoddels, 

| 2 February 4. 1674. | 
Lady Pitfoddels being Infeft in an Annualrent in Liferent by her 
Husband, purſues Poynding af the Ground againſt this Laird of 
Pitfoddels and his Tennents, It was alledged for the Tennents, That by 
the AR of Parliament in favours of poor Tennents, Poynding of the 
Ground could not extend to their Moveables, further than for their 
Kk 3 Terms 
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Terms Rent, which therefore ought to be liquidat and inſtrudted, 
was anſwered, That a Poynding of the. Ground. being a real Action againþ 
the Ground principally, 7 22 A it may be Appryled, or Adjudged, i 
was never delayed upon Probation of the Tennents, Rents, but will id 
ceed againſt the preſent and future Tennents, and if any more be x 
from them than aTerms Rent,it will be a Spu1lzie,ifin the time of the Poynd. 
ing they produced their Tacks, or offered to make Faith upon their Reny, 


The Lords would not delay the Decreet of Poynding, or put the Þy, 
ſuer to inſtruct the Rents, which hath not been accuſtomed in Poyndi 
. of the Ground, but if the Advocats for the Tennents'Deponed that 
were imployed for the Tennents3 The Lords ſuperceded the Extratoſth, 
Decreet for a time, that the Tennents might produce their Tacks, or De, 
pone upon their 'Rents where they wanted Tacks, that the Decreet.as 
them might be reſtricted accordingly. | | | 


Earl of Dumfermling contra the Earl ofCal/ander and Lord Almond, 
February 5, 1674. 
He Earl of Dumfermling having right toa Clauſe in his Grand:mothey 
Contra&t of Marriage with the Earl of Cal/ander, bearing, tha 
there were no Iſſue of the Marriage, the one half of the Conque# ſhould be 4j 
poſed of as the Counteſs thought fit; and to a Clauſe in a Bond, bearing 
that he ſhould not uplift any of the Rents of the Counteſs her Joynture-Land, 
without her conſent, but that fhe ſhould have the full power to uplift the ſame hy 
ſelf, renouncing his Jus Mariti otherwazes ; Purſues the Earl of Callander ty 
denude himſelf of the half of the Conqueſt, and to make payment ofhis1y- 
tromiſſion, with the Rents of the Joynture-Lands, 


Which being reported from the Outer-houſe, the Lords for their further 
clearing, declared that they would hear the V arties i-- preſentia uponthele 
points, whether by Iſſue of the Marriage the exiſtency or ſurvivency of Chil. 
dren were underſtood, and whether the renounciog of Jus Mariti would 
excluce the Husband fimply;z or only info far as might-extend to a compe- 
tent Aliment for the Counteſs, And ſeveral delayes having been obtain» 
ed, that Callander might be preſent, and the laſt Dyet at which the Advo- 
cats undertook to anſwer, without further delay being come, they pro- 
poned this allegiance, that by the Act of Parliament for regulating of Judi- 
catories, 1t is Statute that where the Lords for the intricacy or importance of 
Canſes reported from the Outer-houſe, Ordains them to be heard in Praſentia, 
That the Jamine ſhall be Inrolled in the Inner-houſe, according to the Date of 
that Interloquutor, and diſcuſſed accordingly, till which be done they are not 6- 
bliged to anſwer. It was Anſwered, that Dyets being given and taken to 
anſwer the points propoſed, they could not now return to this Dilator, 
which might have been propoſed the firſt day, and required not Calanders 
preſence to inform z and that this Cauſe not being Inrolled, the Lords 
according to their ordinar cuſtom, might appoint any point therein tor be 
further cleared, as the Lords have always been accuſtomed to do, and 
which quadrats with the intent of the AR, for preventing uncertain atten- 
dance ; for the Parties being obliged to attend the Debate in the Outer- 
houſe, ought not then to refuſe to anſwer immediatly in the Inner-houſe; 
but after the Cauſe is Tnrolled in the Inner-houle , they are in txto to go 
| home, and are not obliged to Anſwer till their time, 


The Lords repelled the Defenders Allegiance, and declared that ifthey 
would not Debate 1n their preſence, 'they would adviſe the Diſpute re- 
ported 
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fom'the 'Outter-houſe;-and allow to either Party time to'give their 


po eeny tind'thereby'toenlargethe Debate as far as they pleaſed, 

\# + 48 231718877 to 118 3% ' ts 103 F—t a od 

tra \He Lord! Almont preſented an Appeal in Writ, Appealing from that 
iÞ -  nterloquutor to theParliament5-which Appeal being this day con- 
figered By the Lords, all being preſent, they found that there was never 
an Appeal from the Lords given in in Writy and though in the. Proceſs 
ele Clare and Eglington in 4nu0:1648:; mention was made Ver- 


-oftan'A 5 yet-awasnever enceretin Writ 3! and:that by the AR 
he Cap.: 394 tits declared; That rherSentences of "he Sena- 
1023 of the" Collddge of Juſtjze ſhall bave 1ht ſave ftrength and effe® as the Sen- 
ences of #he Lords of Seſſion-had in time bygone, which '1s: declared 'by the 
63 4, Parl. 14. K.. Ja; 2:\vp"be final, withot any remeed by Appelation to King 
or Pt liament; Which hath! been in. conſtant, obſervance ever: ſince - 'Forthe 
Parliament never {ſtained an Appeal from the Lprds, neither was there e- 
yer: a0y Redudion, of their, Decteets ſuſtained , except as to the Title of 
Honour berwixt: Glengairm and. Eglimios x which with that Parliament is 

y Annulled-and R eſcinded/withourt a Reſervation. Therefore the 
Lords declaredahey: would: proceed in this Qaule, notwithſtanding the Ap- 
peal,.and would fuffer nothing thereof x0 remainupon/Record, or any In- 
{krument to be given thereupon, and that, they would repreſent to the King 
the whole matter, that fuch,preparatives might be prevented in time com-. 
Cs mn 
; ;.' Merion Gray contra her Husbands Son and Heir, and Creditors, 
ail February 10. 1674+ EF 

Arion Gray by her CottraR of Marriage Diſpones ſome Lands in Glaſ- 

gow, whereof ſhe was Heretrix to her Husband, who provided her to 
the Life-rent of all the Means be had, and tothe Life-rent of the half of the 
Conqueit ;; Whereupon ſhe purſued his Heir, for Implement, and atter De- 
.creet and Horning, purſues an Adjudication of the half of the Life-rent of 
the Tenements acquired, The Creditors alledged that this Contra was 
latent and fraudulent, and could not þe ſuſtained in the caſe of a Merchant 
againſt Merchants who had continued Trade with him, It was Anſwered, 
that it was an ordinary Clauſe, . and for a very onerous Cauſe, anterior to 
thecontraQting of the Debtz and none of the Debts could be contracted 
lor acquiring of rhe Lands, becauſe they are long after, 

The Lords ſuſtained the Contra and Adjudication. 


Ay 4 
- *. 


_ . Bljth contra the Creditors of Dairſay,, eodems die. | 

N a Competition amongſt. the Creditors of Sir George Meriſon of Dairſay, 

] Mr, Henry Blyth having right toa Sum, whereupon Inhibition was uſed 
againſt Sir Job Spotſwood of Dairſay, before he Diſponed the Eſtate to Sir 
George Moriſon ,' did thereupon purſue Reduion of two Appryfings led 
apainſt Sir' John Spotfwood, whereunto Sir George Moriſon had taken Right 
for his better ſecurity, .when he baught the Lands, and ſatisfied them with 
a part of the price,” and obliged bimſclf ro make no other uſe thereof, | but 
for his ſecurity. © The reaſon of Reduction was, becauſe.;the Sums wheres 
upon the Appryſings proceeded were contracted after the Inhibition; It. 
was Anſwered, That in both the Appryfings there were Sums anterior to 
the Inhibition, and fome poſtetior. It was Replyed, That the Sums ante- 
rior,. were ſatisfied by the. Appryſers Intromiſſion within the Legal, viz. 
Kk 4 Either 
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Either within the firſt ſeven years , 1 or within the time by which the Legelof oy 
proſings nat expired anno 1652. erg Þreregdtian thres gears. It was 
19, That it was not relevant to alledge, that the whole intromiſſion 
be aſcribed to the Sunis antetibr 49 /the Ihbibiſjon,' but behoved to bewt 
cribed to the whole! Sams þrÞ| vaz,y not @oly-2s to the Sums.in one by 
pryſing, but both the: Appryſings'bejng, acquired at one time for the Euyey 
ſecuricy,..the Intromiſfion behoved to be aſcribed to both and albeit thy, 
be a Prorogationef the Legal, giving three: years ta Debitars.to R 

It beats nothing. of Intzomi fliobomadio frovpere,. puck lefs-620 it extendit 
Introniffion:had; .after.the Leghbwhs: Expired; according; 10:the Law they 
ſtanding, and befdre:the At ob: Parliament profogating the\Legals durin 
which titne the Appryſer did notzpofiedy for Yaxisfattion 45 but proprio jureſa, 
and fo as-bone fidei poflefior, fect: fratin) co wmptor ſpor,.” | - 

The Lords fotind that the Intf6miffion' wagto be aſcribed to the firſt A 
prying,” which-al6tie carried the Right of Property, and' notito the Siny 
only artetior to the Inhibitor $6 that the whole -Appryſing behovedits 
be fatisfied within the Legal 5: and} if it wete' 1& farified, the Property di 
aceteſee t0 the ſecoti8 Apprylitg; in which thete were ſoine Sums price, 
and-fothe poſterior to6'the Inhibition, To-all'which pro rate the poltericy 
Intromtiffion was to be aſefAbedt; bat if the faidsAppryfings were not found 
frifled iwithifi their Legals,the' otds reſerved to their conſideration, whe 
ther the Apptyſings 43 founded/tpen the atiterior-Sums, ſhould carry the 
Right of the whole Eſtate, or only a proportional part of the Eſtate & 
feirand to the Sutns anterior to the Inhibirion, and that the [nhibition 
ſhould reach the teſt of the Eſtate as reducing the Sums poſterior bu 
the Lords found that the Introfwiffioh at ny time before the end of the 
three years of the Prorogation; wasto be imputed in fatisfaQion, 

1 & / , 


Acculloch contra Gordow, February 11. 1674. 


Ir Alexander M*culloch having taken a Gift of the Eſcheat and Life.rent 

of William Gordon, in name of Jobs Blain his Servant, purſues Deck- 
rator , The Defender affedged Abſfolvitor, becauſe the Horning and 
Gift was null, whereupon he had raifed Reduttion and Improbation , and 
repeats his Reaſons by way of Defence, vis. That the Charge of Hort 
ing was given in the night time, whereas Poynding and all Legal Exec 
tions ſhould be inthe day time, eſpecially being done at Dwellingshouſs, 
and not perſonally, 20. The Mefſenger or Witneffes imployed by Sir 4 
lexander, did take back the'Copy, that it might not come to Wiliaa: 
knowledge, being then at Edinburgh, . 3% William had been more than 
40 days at Edinburgh, and ſo his Domicilte was changed" 'into Edinburgh, 
and he was not charged there. 4®. The Gift was null, as-being ſurreptith 
ouſly obtained from the King, containing an extraordinary Clauſe, to 
without Back:bond, which Clauſe was not metifioned in'the Doquet, which 
Dogquet, or the Draught thereof,” was drawn at Bdimbwrgh, by Sir Alex 
der, or his Writer, by Advice and Conſultation to leave out that Clauk 
out of the , diſpenſing with the Beok-bbnrd, To all thefe it was Re 
plyed, Thatthe Reduction and Improbation could not be received by De- 
fence, not being ſeen and returned 3 'for it was ſofound againſt Sir Ar 
axdey. in the Dedarator at Williams inſtance 'againſt him and as to the 
patticular reaſons, it was Anſwered, that no Law had determined the time 
of giving Charges of Horning; and F a aullity were fuſtained upon that 
account, it might be the foundation of quarrelling of moſt Hornings, both 
to 
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to the prejudice of the King and Creditors: And as to the taking away of 
the Copy of the Charge, it 1s not relevant init ſelf, nor can be made uſe 
of againſt the Purſuer, unleſs it had been done by his Warrand or Di- 
reRtion, probable only by his Oath 3 for beis not countable for the fault of 
the Meſſenger or Witneſſes, nor 1s it relevant that he was 40 days in Fdine 
bargh, and not Charged there, becauſe the Domicile remained in Gal/oway, 
where he had /arem &- focum, lo that a Charge againſt him in cither place 
might be ſufficient, 


The Lords found, that ſeing the reaſons of Reduftion were fully debated, 
they would take them in by exception, but would ſuperceed Extra till 
Sir Alexanders ReduQion were alſo diſcuſſed ; and found that reaſon of Re- 
dudion relevant, that the Mefſenger or the Witneſſes imployed by the Pur- 
ſuer did take away the Copy of the Charge, without neceſlity to alledge 
any further Command , than that he imployed them 3 but found not the 
giving of the Charge in the night time relevant per Je, nor the reſidence in 
Edinburgh 40 days 3 and found that the tenor of the Docquet did not annul 
the Gitt, but reſerved to the Defender to make application for obtaining 
a Back-bond in favours of the Creditors, formaking the Purſuer comptable, 
as if a Back-bond had been granted, as accords, and that the Exchequer 
was proper in that caſe, which had already paſt the Purſuers Gift without 
a Back-bond, the ſame allegiance being proponed upon the Docquet, 


Mitchel contra the Earl of Drumfreis, eodem die, 


Me of Dalgain having Appryſed the Lands of Auchincroſs upon ums 
quhile Auchmcroſs bis Debt, and the Earl of Drumfreis having right 
to an Appryſing tor the Heirs Debt, in a comperition betwixt them, it 
was alledged for Mitchel , that his Appryſing was to be preferred by 
the late AQ of Parliament, preferring Diligences upon the Defuns Debt, 
to Diligences done upon the Heirs proper Debt, It was Anſwered, That 
the AR bears ſuch Diligences for the Defun&s Debts, as are done within 
three years after his decea'e, as this Appryſing was not. It was Replyed, 
That there were not three a» utiles paſt after the Defunfts death, before 
Mithels Appryling, there being furceaſe of Juſtice a great part of the 
time. 

| TheLords found that the A& could only extend to Diligences done 
within three years after the DefunRt death. 


Marqueſs of Hailey contra the Laird of Cairnborrow, Feb, 12, 1674. 


He Marqueſs of Huntley purſues the Laird of Cairmborrow as Donatar 
T to the Forfaulture of the Marqueſs of Argy'e, for the Maills and Du- 
ties of certain Lands held by the Marqueſs of Huntleys Predeccſſors Ward 
of the King, and by them Feed out to the Defenders and their Authors; 
and the Marqueſs of Argyle having right by Appryfing led againſt the Mar- 
queſs of Huntley, this Marqueſs of Huntley hath right as Donatar to Argyles 
Forfaulture, The Defender alledged Abſolvitor, becauſe by the Aﬀof Parlia- 
went anent Feuers1457. Cap. 72. The Parliament finds it ſpeidful that the King 
begin and grue example to the leave, that n hat Prelat, Baron, or Free-holder 
ſhall give Fens of his Ward-lands, that the Feuer ſhall remain unremoved, pay- 
ing to the King ſich like Ferm during the Ward , as he did to his Lord ; So 
that the Defenders Fexs being granted conform to this AR, and while it 
was in vigor, the King or his Donatar cannot quarrel the ſame, being 
granted upon, and accepted by ſuch an mvitation by King and Parlia- 

Ll ment z 
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ment; Likeas ſuch Feus have ever been found valid, not only againf 
Ward which is ſpecially mentioned in the Act, but againſt K ecognition, and 
againſt all other apertures of the Vaſlals Fee, It was Anſwered, T hat the 
ſaid AC bears only That the King ſball ratifie ſuch Feus, which therefore 
cannot extend to Fexs not Ratified 3 and Forfawlture being ſo attrocigns 
a Crime, ought to be further extended than Recognition, It was Reply 
That the Kings Ratification is not to be underſtood of a Charter of R ati. 
fication paſſing the Seals, which alone without any AG of Parliament 
would be ſufficient; but is to be underſtood of the Kings approbation, ang 
not contradiction, otherwayes without a Confirmation ſuch Fexs would 
not exclude Ward or Recognition,which yet they have ever excluded with- 
out any Confirmation. 

The Lords found. that Fews granted by Vaſlals of Ward-lands, fo] 
as the foreſaid A& of Parliament ſtood, did exclude not only Ward ang 
Recognition, but Forfaulture of the Ward-VaſJal granter thereof, without 
neceſſity of Confirmation, becauſe Forfaulture of the Kings immediat Vil. 
ſal being upon the breach of his Fidelity, is in effe&t Recognition, whereby 
the Fee is returned without the burden of any Deed of the Fortault Vl. 
ſal, except ſuch as are preſerved by this Statute 3 but Forfaulture of theſe 
who are not the Kings immediat Vaſlals, Confiſcats their Ward: holdin 
as a Penal Statute, but with the burden of all Subaltern Rights and Dec 


of the Forfault perſon. 


Viſcount of Xil/yth contra Hamilton, eodem die, 


He Viſcount of Kiljth purſues Declarator of Recognition of cettain 
Ward-Lands holden of him by the.Laird of Bardowie, as being alie. 
nat by Bardowie, by granting of Fexs to Sub-vaſſalss The Defender al. 
ledged that theſe Fexs were granted 1n amv 1656, during the Utlurpation, 
when Ward-holdings were for the moſt ſuppreft , and no Recognition ſu. 
ſtained, nor Confirmations required ; and that after the Kings reſtitution 
the Defender. made application to his Superior for Confirmation, which 
is ſufficient to take away contempt; and in the Recognition at the inſtance 
of Pittreichie againſt Gight, the reaſon wherefore the Lords ſuſtained the 
ſame, though during the Uſurpation was, becauſe after the Kings retum 
the Sub-vatlals continued to poſſeſs, and craved no Confirmation, which 
holds not in this caſe, It was Anſwered, That the King refuſes Confirma- 
tion to none, and none of bis SubjeQts can be ſaid to be Strangers to him, 
which holds not in other Superiors, who are not obliged to Confirm but 
if they pleaſe. 

The Lords found the Defence relevant, Confirmation being demanded 
after the Kings reſtitution in due time, providing that if the Superior re- 
ſuſed to Confirm the Sub- vaſſals Rights, that the Vaſlals purge the ſame by 
Refignations, ad remanentiam, that the Superior be prejudged thereby of 


no Caſuality. ' 


Watſon contra Lord Balmerino, February 13. 167 4. 


om Lord Balmerino having ſold the Teinds of Woodhill to one Jack, 
anno 1631, with this Warrandice from his own. and his Fathers fads 
and deeds, and. from all augmentations to the Miniſter of Barrie in all tint 
coming, Thereafter the Miniſter obtained augmentation, and now the right 
coming to Watſon by progreſs, he purſues recourſe upon the Warranoice 


againſt the Lord Balwerino; who alledged Abſolvitor, becauſe the gay 
tati 
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tation was granted by a ſubſequent Law, vis. by the AH of Parliament 
1633. extending Miniiters Stipends ts eight Chalder of /iual, and Warran- 
dice can never be extended to burdens incurred by a ſublequent Law, as is 
obſerved by Durie in the caſe betwixt the Counteſs of Dumfermling and the 
Earl her Son. | 


The Lords found that in reſpe2 of the conceptionot the Clauſe, being 
ſpecial, as ro the Miniſters Stipends un all tune coming , and that the 
vots of Stipends was not caſus incogitatzas, by a ſublequent Law, but that 
the Kiag by his Decreet-Arbitral, awzo 1629. before this Diſpoſition, had 
determined the 2x03 of Stipends, which was Ratified in the Parliament 
1633. thereafter, they ſuſtained *the recourſe, and modified nine years 
Purchaſe for the Teind, conform to the AR of Parliament, with Annual- 
retit fince the diſtreſs; and if the Purluer could inftrud a greater price 
payed to Balwerino for the Teind, they ſuſtained the ſame price. 


Lord Borthwick contra Pringle, February 19. 1674. 


N Anno 1593. the Lord Borthwick gave a Wodlet of Cumrig redeemable 
for 700 Merks : This Lord Borthwick uſed an Order of Redemption in 
anno 1655. and raiſed a Declarator in anno 1666. and now miſts, The 
Defender alledged, that the Order was null, this Lord Borthwick not be- 
ingHeir tothe Granter of the Wodlet,butAſſigney; and not having produced 
his Aſſignation to the Keverſpox, albeit the Infirument of Confignation 
bear , that it was required, and the Confignation was only fimulat, my 
Lord having taken up the Sums,and never infiſted till now,ſo that the Defen- 
der was in bona fide to continue in poſleſſion, and toerjoy the Fruits, and 
though the Order could be ſuſtained now, when the Aſſignation to the Re. 
verſion is produced, the Defender cannot be countable for the Maillsand 
Duties. It was Replyed, that the Order is valid, and that the not pro« 
duftion of the Aſſignation cannot be reſpeRted , becauſe the Defender ac- 
knowledped the Purſuers Right, by offering a Charter to him as Superi- 
or, to be received in this Wodſet, 20. The Defender could pretend to 
be no more i bona fide after the Aſſignation to the Reverſion was judici- 
ally produced in the Proceſs, in ano 1655. And as for the taking up of 
the Money, it inferrs no fimulation, and was very allowable, ſcing the 
DetenderYefuſed to receive it 3 and the Conſignation was upon the Con- 
figners perilz and now he offers the ſame ca ownicauſe,the Detender Compt- 
ing for the Rents , which is moſt reaſonable, ſcing by the AQ of Parlia- 
ment betwixt Debitor and Creditor, al Wodſetters preceeding the AF of Par- 
liament, are countable for the ſuperplnus : And albeit the AR require an of- 
fer of Caution, which the Purſaer did not, having uſed an Order, yet the 
foreſlaid offer of the Money was equivalent and more, 


The Lords found the Order defeQive ab initio, through not produQtion 
of the Aſfignation to the Reverſionz but found that it was ſupplied ſoſoon 
as the ſaid Aſſignation was Judicially produced and ſeen by the Defender, 
and found the Detender countable for the Rents, from that time, in fo fac 
as exceeded his Annualrents, and ſuſtained the Order, the Purſuer pro- 
ducing the Principal Sum ar the Bar, but found no ground of an Accompt 
upon the AQ of Parliament, there being no offer made conform thereto, 
and the offer of the Money by the Confenation, was long before the faid 


L132 Barclay 


c 
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Brrclay contra Barclay, eodem die. 


He Laird of Towie Diſpones. his Eſtate to his only Daughter, which 
was provided before to Aeirs- Male; But his Uncle the Tutor of Towiz 
having firſt granted a Diſpoſition to that Daughter, and thereafter to & 
thers;z there was a Gift of Recognition taken in favours of the Daughter 
Elizabeth Barclay, both upon the Diſpoſition made to her by her Father, 
and by the Tutor, whereupon Infeftments were taken without Confirms. 
\ tion, It was. alledged for the Lord Bayclays Son, ( to whom the Tutor 
hath now Diſponed ) that the Tutors Diſpoſition could not infer Recognizi. 
| on, becauſe it was extorted vi &* mety, in fo far asthe Tutor being a weak 
and old man-of 80 years, was kept Priſoner in a clofs Room, utider Lock 
and Key, or under a Guard in the Houſe of Towre, till this Diſpotition wy 
Subſcribed, and none of his Friends permitted to come to him, where. 
upon he hath a Redu&ion raiſed, and repeats the ſame by way of Defence 
It was Replyed, That in' fortification of the King and Donatars Right, it 
was offered-to be proven,that'the Tutor-while he was at the-Honſe of Tos 
was at full freedom, and\werit-out. and att at his pleaſure, wjthout any 
Guard, and chearfully Subſcnbedthe: Diſpolition, 


The Lords did prefer neither Party m the Probation, but granted a joynt 
Probation by Witneſſes, above exceptior, for proving the manner of the 
Tutors abode at the Houſe of Towie, and the manner ot Subſcribing of the 
Diſpoſition. 


Chalmeys contra Ferqubardſon, February 24+ 167 4a 


Ames Chalmers Advocat Purſues Ferquhardjon of Inerveray for paymentof 
.J 600 Merks, wherein he was Cautioner, and diſtreſt for his Father, and 
inſiits upon this Paſhive Title, that the Defender had taken Right to an Ap- 
pryling led againl(t his Father, of Lands whereof he was appearand Her, 
and that within the Legal, It was Anſwered, That this was no relevant 
condeſcendence,for there wasnothing to imped an appearand Heir more than 
any other, to take Right toany Appryling againſt bis Predeceſſor, within, 
or after the Legal, tor thereby he was only Singular Succeſſor ; And albe 
it by the late Act of Parliament, all Appryſings acquired by appearand 
Heirs are redeemable from them by Creditors, for the Sums they truly pay« 
edg yet that cannot bedone in this, but in a ſeparat Proceſs. 


The Lords found that the Appearand Heirs taking Right to an Appryſ- 
ing within the Legal, and poſlefſing the Lands Appryted, did not infer the 
Paſſive Titlez but allowed the Purſuer in this Proceſs to purge the Appryſ: 
ing, by payment of the Sums truly payed out by the appearand Heir; but 
found him not lyable perſonally for the value of the Lands above thele 
Sums , as being thereby {ucratus, 1n reſpeR of the tenor of the Statute, 
bearing, ozly the Appryſing to be redeemable, 


Cockburn contra Halyburton, June 4e 1674. 


Y A@ of Parliament every Miniſter being appointed to pay 40 Pounds 
B to be a Stock to Univerſities; The Biſhop of Edinburgh appointed 
George Halyburton his Servant to be ColleQor thereof within his Diocels; 
But the ſaid ACt of Parliament being Reſcinded, the Council did diſpoſe 
of what was already Colle&ed, and gave a Precept to Margaret Cockburn, 


Reli& of Malter Patrick Cook , Miniſter at the Pans, for the ſupply 
' 
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d many Children, dixe& to George Hahyburton, to pay her a 
aſhore of Se he had Colle&ted, who being purſued thereupon, 
alledged, that he being bur ColleRor,' was only lyable for diligence in get- 
xing and keeping that Colletion, and'that what he had received was kept 
in a Lock-faſt Trunk ; within a Chamber in the Biſhops Houſe where he 
lay, and that the Trunk was broken up, and the Money taken away with- 
out his fault And it'being Anſwered, that he' as Collector and Mandatar, 
was abſotutely lyable for cuſtody againſt Theft, and could have only been 
liberat, if by force the' Money had been taken away3 neither did he adhi- 
biteall diligence, having left the Money in a Room, where he and other Ser- 
yaits lay, which was ordinarly unlocked. 


The Lords before Anſwer to the ' relevancy, allowed Witneſſes to be 
adduced binc inde, concerning the ſtealth of the Money , and the diligence 
or negligencein keeping thereof z which coming to be adviſed , The De- | 
fender having failzied in Probation,did now offer poſitive to prove that the 
'Coffer was broken, the Money ſtollen, and that he had ufed all diligence 
for preſerving itz and alledged that this being an A before anſwer, and 
not an A of Litis-conteſtation, he might now offer a poſitive Probation, 
and might propone other Defences, 


Upon which occaſion the Lords took into conſideration the faidspoynts, 
as beiog of general concernment, and after full reaſoning of the matter a- 
mongſt themſelves, they found that it was not only accuſtomed, but neceſ- 
fary in many caſes, before diſcuſſing of the relevancy, to premit the Pro- 
bation of: the matter of Fac by ſuch Acts before anſwer , that when both 
the Fa& and the Allegiances i jure thereupon were debated, they might 
at one breath determine the relevancy and the probation; for in many 


| caſes of great importance it were of much diſadvantage, if one Party had 


power to pick out two Witneſſes, and thereby carry the Cauſe, as in the 

caſe of Death-bed,. going to Kirk and Mercat, being ſupported , or walking 

freely at diſtance from any perſon; or in the caſe of Declarators of Proper- 
ty, or Servitudes upon long Poſſeſſuun, or of Part and Pertinent, where the 

allegiances commonly come to be contrary , and ſo could not by an or- 
dinary AR of Litis-conteſtation be put to Probation, ſeing twocontradiQi- 

ons cannot both be found relevant 3 Therefore the Lords have juſtly and 

neceſſarily admitted mutual Probation upon the matter of Fa&, and have 

notipreferred either Party to the fole Probation, whereby they might find 

the moſt pregnant probation of the truth. Therefore the Lords determined, 

that where probation was premiſed by Ads before anſwer, no new Pro- 

bation of theſe or any other points, ſhould be admitted by poſterior Acts of 
Litis-conteſtation, and therefore allowed the ſame terms and mean of Pro- 

bation, by Writ, Witneſs, or Oath, in AQs before Anſiver, as in Ads: 
of Litis.conteſtation :. And conſidering that the -proponing of new points 

might draw Proceſſes in great length, therefore the Lords ordained 

the Procurators to propone all that was competent and known the time of 
the AR before anſwer, that Litis-conteſtation might be made upon clear 

_— probationbefore anſwer upon others,that ſo the ſame terms might 

aligned for both, and at once the Cauſe might be concluded, adviſed, 
and determined, which was intimat to all the Advocats, being called in, 
and an AQ of Sederunt appointed to be inſert thereupon. 
L1 


3 Law 


250 The Decifrons of the Lords of Seffion, 1674. 


Law contra the Executors of the Lady Oxfoord, June 6. 1554. 
LF 7 {iam Law having right to a Legacy left by the Lady Oxford, py, 
ſues her Children as Execwors, and their Twtors for payment, who 
having alledged that the -Exucutry. was -exhauſted; and among(f othe 
points did condeſcend upon the expences of a Proceſs, which waz beguy 
by the Lady, and pfoſecute, by them. for an additional Joyntuce, aud th, 
third of Moveables, wherein they did ſuccumb, but had expended a conk. 
detable Strh upon a probable ground, which they were obliged to do by 
their Office as Tutors. It was Anlwered, That this Legacy could neithg 
be taken away, nor abated by the expences of that Purſuit, becauſe it 
clear by the Teſtament, . that there was more free Goods than would 
all the Legacies, without ing any thing by the foreſaid purſuit; 
which if any benefite had ariſen, it would only have belonged to the G 
dren, and the Legatars would have had no part of it, and therefore ſhoul 
not be burdened by it 3 and nothing can abate Legacies but the Defunk 
Debts. It was Replyed for the Delcnders, that the Executors could og 
know what would be free of the Executry, til! they bad fully executthey 
Office: The Execution whereof is a Debt burdening the Executor, a; 
art of their Office, and ſo muſt as well abate the Legacies as the Defunk 
ebts. 

The Lords found that when Execntors haye but an Office to the behowe 
of others, they are obliged to do diligence upon a]l probable intereſt of 
the Executry, which cannot be loſs to them, but muſt abate the Legacia, 
but where the Executors have the Syperplus of the Fxecutry above the Le 
gacies, whereby itis in theur power to purſue any thing exceeding the Ly. 

acies, or not, ſuch purſuits are upon their own peril, and do not a 
_ Legacies, and fo found that thir Zxecntors being the Defundts Chi 
dren, their Tutors could not abate the Legacics by \ vat: m. of Proceh, 
for the S»perplus of the Executry. 


Cunninghame contra Greenlees, June g. 1674. 
Lizabeth Cunninghame purſues a probation of the Tenorot her Contraf 
ofMarriape, Libelling, that her Husband having borrowed a light 
oft it, did tear it, and produces the Draught of it, and offers to prove the 
Hand-writ to be ſuch a Nottars who drew the ContraQ, and is now dead. 
The Defender alledged that there was no ſufficient Admuucle Rays 
any Subſcribed Writ, . but a Scroll, and many Scrolls have been Writtet, 
whereupon nothing followed 5 and that the Purſaers deceaſt Huzband ws 
well known tobea regular perſon, and no queſtion was moved anent the 
fame in his like, nor ſeveral years after his Death, and that there art 
Clauſes in this Contract, which are not ordinar, as providing « pert of I 
Womans Tocher to the Children of a forwer Marriage. 
The Lords ſuſtained the Tenor without an Adminicle in Writ, being 1 
ContraR of Marrinpey and the caſas arriſſionis being violence, and pol 
tively offered to be proven. 


Lady Spenrerfield contra Hamilton, Jane to, 1674. 


He Lady CN Hamitton of Kilbrathpront for payment 
} of a Debt of his Predeceſfors, and infiſts againſt him as behaving # 
Near by intromiſſion with the Heirſhip Moveables, viz. The Plenifing 
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the Houſe, and as Lucrative Succeſſor by a Diſpeſition, The Defendcr alledg- 
ed 19, That the Cefunt could have no Moveables, becauſe he was Rebel 
arthe Horn when he died, whereby the Property of his Goods were de- 
volved tothe King. 20, It was offcred to be proven that the Defun&s EF: 
cheat was gifted before the Defenders intromiſhon. 39. His intromiſſion 
wasby warrand of the Lords, allowing him to poſſels the Houſe, fo that 
any Pleniſhing that was thereia being yet extant, can import no Paſſive 
Title, it was Anſwered, T hat it was not relevant that the Defun died Re- 
bell or his Eſcheat was gified, unleſs it had been alſo declared betore the in- 
tromiſſion 3 for the Declarator is equivalent to the Confirmation of a Te. 
ſtament, which only purges Vicious Intromifſion 3 and the Lords War- 
rand imports no power todiſpoſe, or make uſe of any of the Moveables of 
the Houle. 


The Lords found it not relevant, that the Defuntt was Rebe], or his E/:- 
cheat gifted, unleſs it were declared before intenting of the Cauſe, or that 
the Gift were in favours of the Defender, or that he had intrometted by 
warrand from a Donatar. 


The Commiſſioners of Lizlithgow-ſhire, contra the Heretors thereof, 
June 12. 1674. 


Ir Walter. Seatour and James Dundaſi having charged the Heretors of 

Linlithgow-ſhire for five pounds a-day for their Commillioners charges to 
Parliament, from the firlt day of Parliament to the Jaſt day thereof,conform 
to the late AR of Parliament; they Suſpend on theſe Reaſons, 19, That 
the AQ bears expreſly, This allowance to be for the Commiſſioners attendance 
on the Parliament, and therefore there is none due for ſuch days and time 
as the Commiſhoners were abſent out of Edinburgh , or for ſuch dayes as 
the Parliament fat, and they were not preſent in Parliament. 29, There 
can no more time be accounted than what the Parliament actually ſat; but 
in receſſes of Parliament, the Chargers can haveno allowance, unleſs they 
had been upon the Articles, and none at all when the Articles were not to 
fit, during the receſs. It was Anſwered, That the A of Parliament in 
the Statutory part gives this allowance, from the firſt day to the laſt day 
of Parliament, without any condition of being abſent or preſent , which 
the Parliament can only quarrel 3 and there are no Sederunts marked of 
Parliament, nor any thing in the A relating thereto, 


The Lords found the Reaſons relevant thus, viz, That the days ſhould be 
abated which the Commiſſioners were not in Edinburgh, or Suburbs thereof, and 
Jo were not attending the Parliament ; and for ſuch receſſes of Parliament that 
were of that indurance, that the Commiſſuners of Parliament could conveniently 
go bome, do buſineſs, and return according to the ſeveral diſtances of their dwel- 
ling, in which receſſes the Articles were not to ſit ; but that they were to attend, if 
the Articles ſat, 1 look, to the intereſt of their Shires, albeit they were not upon 
the Articles, and allowed no days to thir Commiſſioners for their coming 
to, or going from the Parliament, in reſpect of their near diſtance, 


Richardſon contra Palmer, June 13. 1674. 


WW Richardſon purſues Chriſtian Palmer, to hear and ſee it found 


and declared, that an Appryfing led againlt her Father, albeit ex- 
pired, is to be purged by payment of the true Sums that ſhe payed for the 
ſame, [t being acquired by her who is appearand Heir , or by her Huſ- 
band, to the ctic& that the Purſuer as Creditor may affeR the Lands, The 
L1 4 Defender 
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Defender alledged that Member of the Libel was not relevant, that the Hife 
band acquired, not being ſo expreſſed in the AR of Parliament 1661, he. 
twixt Debitor and Creditor , on which this Purſuit is founded, and the 
Statutes being ſiriFi juris, cannot be extended any further than the 


Cates expreſts It was Anſwered, that if this were ſuſtained it would &dige | 


the Act of Parliament, as to all Heirs-Female, and therefore it ought tg 
be extended to this, being an equivalent caſe. 


The Lords having Examined upon Oath Halyards , who was alledged 
to haye granted Right to the Husband, and likewayes the Husband him 
ſelfas to the manner of acquiring of this Appryling , by their Oath it ap. 
peared that Halhards had acquired the right of the Appryling at the de. 
fire of the appearand Heirs Husband, and that he had taken the Aſſignati. 
on blank in the Aſſigneys name, which remains yet ſo in his hands, and 
that he had promiſed to fill up the Fiusbands name therein upon payment 
of the Principal Sum and Annualrent contained in the Appryling, but that 
the price was not yet payed, nor the Name filled up, but that the Hu, 
band had payed the Annualrent thereof for ſome time, and that the Land 
was better than theſe Sums, and thax, he had not given any eaſe to the 
Husband upon the account of the Wifcs propinquiry of Blood, or to the 
Wifes behove, or by her means, - but upon tis kindneſs to the Husband, 


The Lords having formerly ſuſtained the Libel on thir Terms, that th 
right acquired, though in the name of the Husband, was 10 the bekoe of the 
Wife, and that ſhe was to be Fiar therein, or th. it was acquired by ber meant 
and money, or that the eaſe was granted upon the account of her propinguity of 
Blood ; they found none of the Members of the condeſcendence proyen, 
and therefore afſoilzied, 


Brown contra Innerveik, June 16. 1674, 


R Obert Brown purſues a ReduQion of the Right of a two Merk and 1 
half Merk Land, being a portion of Blackbern againſt John Innerveik, 
In which purſuit the Purſuer produces a baſe Infefttmenc from Jobr Dung 
in favours of William Wallace,ot the ſaid whole Portion. Item, An Infett 
ment in favours of James Wallace, as Oye to William, and the PurſuersIn- 
fcftment from James, The Defender produces an Infeftment from Chirn- 
fide of Eaſt-Nicbet to Innerveik, with a Contraft of Diviſion between In 
nerveik and John Wallace, Son to William, bearing, T hat Chirnfide had gi- 
wen right to either of them of the equal halfs of the ſaid Tenement, and that 1n- 
nerveik bad right from Dans the on Author 3 he produces likewiſe a 
Diſcharge from Duns to Chirnſide of the price of the ids Lands: Heres 
upon the Purſuer repeated his reaſon of ReduQtion, wiz. That Lis Right 
from Duns by progreſs began in anno 1575. aud the Defenders firſt Right 
produced is but in anno 1603. from Chirnſide 3 So that both being but baſe 
Rights, and the Purſuers Jong prior, it is preferable, The Detender al- 
ledged, that the reaſon ſo conceived was not relevant, for he being in 
Poſleſſion, and producing any Infeftment as a Title, it cannot be taken 
away but by a prior valid Rights and ſo the Purſuer muſt Libel and in- 
ſtrut that Duzs his Author had Right immediatly or mediatly from the 
King, the firſt Fountain of Right or that the Defender derives his Right 
from Dxns, as common Author to both,and ſo cannet quarrel Durs Right; 
or that the Purfuer or his Author fince the A of Preſcription had pollel. 
ſed by vertue of their Rights 40 years without interruption. It was An- 
ſwered for the Purſuer, that where the Defcader could alledge none of 

theſe 


mn ms A R A 8 © wan w_© cs 0: t& ms 


PIdQ © SSC MAC A .. £ 


eq 


+3 


=*= Ve Fn ,D CT > oo cod 5 77 . SS V* av 


ww TY T2 (2 # 


The Deciſions of the Lords of Seſſion, 1674, 294. 


theſe Titles himſelf, it was ſufficient for the Purſuer that his Right was 
equally good, anq more ancient, 2®, He mſtruts Durs to be the com- 
mon Author, as being Author to Chirnſide by Duns Diſcharge, and by the 
Contrat of Divifion, It was Replyed, That ſuch acknowledoments of 
Authors will not prejudge their ſingular Succeflors, unleſs their Infeftments 
be produced, which can only ſhow a progreſs from a common Author, o- 
therwiſe no ſingular Succefior conld be ſecure againſt ſuch acknowledge 
ments or Writs not contained in the Inveſtiture 3 and as to the Contra&of 
Diviſion-with John Palace, it operats nothing, becauſe the ſaid Jobn Wal- 
lace was neve&Infeft, but his Son James Wallace was Infeft as Heir immediat 
to his Good-fir. 

The Lords found the reafon of ReduQton not relevant upon the prior 
baſe Infeftment, without a progreſs from the King, or a common Author, 
or Preſcription, and found the acknowledgment did not inſtruc a common 
Author, without production of the progreſs of Infeftments, ' and that the 
Contra& of Diviſion was not effeual, unleſs that Wallace the Son were in- 
ſiru&ted to have been Infeft, or that he is repreſented by this Party, who 
thereby is obliged to fulfill his Contra of Diviſion. 


Walker contra Brown, June 18, 1674. 


Aſter George Walker as Chamberlain to the Earl of Tweddel purſues 
1 Brown ot Finmonth for the Teinds of his Lands, eſpecially for the 
fifth of his Rent, as the worth thereof; Brows raiſes Advocation on this 
reaſon, that the purſuit was before the-Baillic of the Regality of Dumferm- 
ling, whois the Earl of Tweddels Depute, and fo Decreet cannot be taken 
in the Earls own Court, in name of his Chamberlain for his behove, and 
thereby the Judge is not competent, at leaſt is moſt ſuſpeft, It was Anſwe. 
red, that the reaſon 1snot relevant, otherwiſe Lords of Regality, or other 
Lords or Barons could not purſue their own Tennents or Vaſlals in their 
own Court, which yetis without Queſtion 3 and theſe Teinds being a part 
of the Earls Rent, the purſuit therefore cannot be Advocat upon that 
ground, It was Replyed,that though the Maills and Duties of Property,or 0- 
ther Rents liquidat, may be purſued for the Earls behovein his Court; yet this 
is not liquiJat by a valuation, but the fifth of the Rent is purſued for. 


The Lords repelled the Reaſons of Advocation, 


Murray contra Arnot, June 19. 1674. 


{ Orray of Lochland as Donatar to the Eſcheat of Mr. Alexander Mal- 
M loch, purſues Margaret Arnot his Relid tor delivery of certain of the 
Eſcheat-goods, who alledged Abſolvitor , becauſe ſhe had Right to the 
Goods by a Gift from the Farl of Taſlibardinez and the Defunt when he 
was Denounced did live within the Regality of Twl/ibardine, whereby 'the 
Eſcheat Goods did belong to the Lord of Regality, and not to the King 
who granted the Purſuers Gift, It was Anſwered, that the Denunciation 
whereupon both Gifts followed, was not within the Regality, but at the 
Head-Burgh oftheShire. It was Replyed,that where there is a Head-Burgh 
of R egality known and accuſtomed, Denunciation of theſe within the R e- 
gality muſt be uſed thereat z but in many places there are none, but the 
Denunciations are accuſtomed to be at the Mercat Croſs of the Shire 3 which 
cuſtom hath been always allowed as at the Croſs of the Regality. 


Mm The 


\ 


274 The Deciſons of the Lords of Seſſion, 1654, 


The Lords found the Defenders allegiance relevant, that Tellibardin 
was a Regality, and the Denunciations were accuſtomed to be apainſ} 
thoſe in the Regality at the Croſs of the Shirez and found thereby that the 
Lord of Regality and the Detender his Donatar had right to the Eſcheat. 


Schaw contra the Feuars of Paſley, Jane 23, 1674; 


Ir John Schaw having charged _ Feuars in Paſley for their Propor. 

' tion of his Charges as Commiſſioher to the Parliament, upon the ag 
of Parliament 1661, Declaring all the Vaſſals of the King and Prince, wh. 
ther the Temporality or Spirituality 10 be lyable to the Charges of Commilſung, 
to Parliament ; which the Feuars Suſpend on this Reaſon, that the toreſaid 
AQ is derogate by a poſterior Act, reſtoring the Biſhops to be the third 
Eſtate, ſo that they repreſent the whole Ecclefiaftical Eſtate. 


The Lords found that the Biſhops did only repreſent their own Vaſſal, 
and that the Suſpenders being only Vaſlals of the Abbacy of Paſey, ng 
belonging to any Biſhoprick, were lyable for their proportion, 


Peacock contra Lawder, June 27, 167 4+ 

Here was a Tack of ſome Tenements in Edinburgh granted to Pw 
cock to this effeR, That for Secirity of 1000 M4 erks due to Pezcock, 
the Tenement was ſet for ſeven years, for payment of four Pennies yearly, te 
Tacks-man giving Diſcharges early of the Annualrent, ſo long as he remind 
in Poſe)ſ10n of the Tenement , Whereupon he purſues Declarator againſtcer 
tain Appryſers of the Tenement, for declaring that this Tack was a valid 

Right againſt ſingular Succeſlors rill the Money were payed. 


The Lords found that the Tack was only valid for ſeven years, and na 
for the ſubſequent years. 
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Young contra Cockburn, Fuly 3. 1674. 


Y Eorge Young as Aſſigney by the Earl of Wintour, purſues John Cock 
(; turn tor 250 Merks as the Rent of certain Lands of the Earl of Win- 
zouns, polleſied by him, Libelling that the ſame was ſet by the Earls Cham- 
berlain at that.rate : And the Purſuer in the Debate declared that he in- 
ſiſted againſt the Defender for that Duty, as that for which the Land 
was worth, and in uſe to pay, immediatly before and after the Defenden 
Poſſeſſion, and would not burden himſelf with probation of any Agree» 
ment.which would put the quantity of the Rent upon the Tennents Oath, 
which were a great detriment to all Heretors throughout the Kingdom, 
who for moſt part have no Tacks in Writ, and therefore- it hath always 
been ſuſtained to prove pront de jure what they poſſeſſed, and that the 
Lands were worth ſo much, unleſs they did except upon an agreement 
for a leſſer Duty, and proved the ſame. The Defender anſwered, That 
a particular Agreement libelled ought to be proven, and that he being no 
violent nor unwatrantable Poſleflor, could only be lyable ex pads for 
what he agreed, 

The Lords ſuſtained the Libel as it was mended, and declared as afore- 
ſaid relevant, and found that the Heretor needed only prove the Tet- 
nents poſſeſſion and worth of the Land, unleſs the Tennent prove at 
Agreement for a leſſer Duty. 
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"Town of lures contra hs Feuans of Drokies, Tuly 14. 169&: = 

He:Town'6f Inverneſs having charged:the Feuars of the Fotreſt of 

- "Drakies. (which Forreſt was diſponed:by the King to the Town, \and 

Co ened out =” articallay' Fen-duties, fra omni aho/ onere) for pay- 

feveral-' laid - upon them-by rhe: Magiſtrats and Council. 

—_ did! fuſpend, vand-rai'ed Declarator, thatthey ought to be tree of 

bearivg any Stents' 'for the- particular uſe of.the Town of /zverneſi, in re- 

ſpett-of their Chatterz and that _ had -na =p of the Burgage Land of 
the Tow © 

in which Proce {; the Lords faſtained immemorial Pofſeſſ on of "the 


fand/ponnd 3 they did alſo Srent them 97 5 per of. the Kirk, and 
for the Charges Diyncan Forbes who was'ſent to Edinburgh and London, 
for ptdeuring to theTown ſore further freedom of Mercats, and for frees 

thei from tranſgrefſing Letters of Imercommuning at 'rhe inſtarice of 
the Earl of CMorrdy againſt the Clanchattan,” - There was: no more' Stents 
tif the year 1637, when the Stipend to an Aſliſtent Miniſter that, 

ſpoke Triſh! was i mpoſed upbn all; but payed by none z but there was fre- 


quent'Srents for lick Dues''itr the time of the Troubles, and the late 
Sets fnee'the: Kit avps feturn), which in a ſhort time exceeded an hundred 
Moaeths 'Aſſeſſments,” a conſiderable part whereof was for Expences of 
Proccfs againſt the Fevars, and which were fuſpended, 


The Lords found; that this Probation was not ſufficient to infer a._right 
to th Town to Stent for their 6wn privat uſe, and did Declare that ſeing 
Feuars bore no Burthei) with the Shire, but with | 'the Town, they 
ſhould be ſtented for all Tazatjons and Twpofitions by King and Parlia- 
tnent,. and for Charges of Commulſioners to Parliament, and Conventions 
of Eſtates, when the other Here ors holding! Burgage. did bear, but, not 
for the Expences of the Towns-Commiſſioners to the Conventions of Bur- 
rows, "Oe i chief Aﬀtuny Fen as ri matter of Tride, unleſs there were: a ſpe- 
cal Commiſſion 2 t $Feuary ge ce for reaification of the Burthen of 1z- 
wi as bei . gt the a of the Burrows, and ſo of con- 
ſequence play 3 Oo hening the mop euars : found alſo that the Feuars 
were not to be ſtented by t EE Com for reparation of the Bridge, 
or reparation of the Kirkbur that they wete lyable for theſe Burthens,as 
Heretors and Pariſhoners, according to the, Ads of Parliament, and the 
method of Stenting, therein preſcribed, 


Sir Charles Areckine Lord Lyon, contra Forbes, Jil I 5. 1674. 
Pate of duchintonl being Infeft by the Lord Forkes in certain Lands 
in Fodſet,. with/a Clauſe irritant in the Reverſons Anchintoul obtained 
Declarator of the-expiring of the Reverſion,, and fo Rr the fullright of 
the Lands bolden of the King, - he did n:the whole.Lands to his cldeſt 
Son, his;Heirs and, Aﬀfigneys,- and the por gave ſabaltern Rights to 


| Strangers of the gaajor part :; The Lord 6 5po obtained a Gift of Recogni- 
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tion from the King in the name of Sir Charles Areskine Lyon, who noy 
purſues a Declarator of Recagritiow,upon the Alicnatian made by  Anclinjy 
the Vaſfal to his eldeft Son, and by him to Strangers." 'The - 
ledged, That his Declarator was not relevant, becauſe, though 

of Ward-Lands, without the Superiors conſent, dow regularly infer & 
cognition ; yet it bath this exception, that the Alienanon. being made tothe 
Perſon who is aliogas ſuccefſarns, and who would fall.zo be Vallal by gy 
courſe of Law, it is but preceptie hereditatis, and infersnos Kecogwitien, 6 
that the Diſpoſition to the Som valid 3. and for the Niſpolitions by 
Son, there is neither Law nor Cuſtom to infer Recogyition from themy hy 
cauſe the Son is nat Vaſlalz and it is $CAAID rule, Abat pexe nova 
extendends:And Recognition dath proceed ypon Feudal Nilinquence, was 
by the Vaſſal, comrary to the Feudal ContraQ, abtrydes A Stranger, y 
his Superior, or diſables hinaſelf in his Feudal Services, by puting ; 
the greater part of his Fea, which therefgxe. takes agly: n the, 
acknawledged by Law. or Caftom, and.capppt be extended to like 
neither to: Cafes dubious, ſeiog | kpow 


whereby the Warrandice would 3, for if. the Super 
had conſented to the Vaſſak Right granted to the Son, there cauld 
queſtion of the Right granted, by: the Son, and the allowance of 
equivalent to a Conſent. The Purſuer anſiyezed, That his 

was molt relevant, and founded; in the common Beat Ron | 


is evident to be received by ug very ancienz)y by the AQ 

R.2, Ancnt Fevars of Ward-Lands, evidencing, that before thas time þ 
of Ward-Lands might got be granted © It is true, that late Cuſtom hah 
introduced an exception of Alienationhy Vaſſals ro theſe who by the cowl 
of Law would neceſfarily ſucceed them,and that becauſe the Sap 
by coufd have no damnage, the Fee 9 Si the Vaſſals Family þ 
the fame way as it would have heen by Succefion, and which takes tn 
place in Alenations made by one Brother to another, or to a ſecond You, 
or to a Perfon in the Tailzie, not being in the firft Member, becauſe, 
beir there were no Son barn when the Vaſfal difpons to his Brother, Þ 
becanfe'a Son may be born , the Brother is but as a Stranger; and 
exceprion doth imply and. import,that the Alienation to the Son ſhall. be 
withot hurt to the Superiar, fo-that the, Son can. do.no other Deed thay 
if he were Vaſſal, and his Aypatancy ſtares. him fone juvis as if he wee 
Vaffil;, for if the eldeſt Son ſhould bave' given Dlpulition and Infefimeny 
either befare him If was In ft after his Fathers dearth, or before” begat 
atly Right from his Father, yet if he fugvived his Father, and fo bop 
to have Right, His former Diſpoſition to a Stranger would make hiz b 
perveening Right to accreſs to that Stranger, and fo would alienate 
Fee and infer Recgenition z or if he granted. a Fev when the AQ of Parli 
ment anent Fes toed valid, rhat Few would be good,if thereafter he by 


cameto be Inftft as Keir 4 or by bis anna Rebeftion before his Faticp 


death, his Liferem would fall to his Saperior when he beceme to be Va 
ſs}; and the allowance of this exception is no ways equivalent to the'$ 
periers conſent,” 6r-if it were, it could bnt reach * fied conſent, ' th 
rhe Superior ſhould not be prey by the: Sons Alienations. "Neither 
the Minority of the 'Son or Vafſal regarded im Recognition more then 
in 
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; ing, or other Legal Conſequences ; and it is the fault of the Vaſſal 
es refoatted, "* he had diſponed to his Son, might have includ- 
ed a Clauſe itritant, that the Son might not diſpone in prejudice of the Supe- 
rior, bur having diſponed to him his Heirs-and Aſſegne3s, without limitation, 
he hath given him an expreſs power to diſpone to what Stranger he pleaſed, 
ſo that qui farit per alium facit per ſe, the Vaſlal giving that power to his 
gon, dorh by his Son difpon to a Stranger ; arid as this is quadrant to Law, 
if the contrary were” ſuſtained , there were an approved way Jaid 
down to evacuate all Recognirions by diſponing to the eldeſt Son, and he 


n The Gaede found the Libel relevant, and firſtained the Recogrition upon 
the Sons alienation of the major part. | 
It chis caſe the Son did not purge the Diſpofitions made by him, during 
bis Fathers life, and did farvrve Ins Father, and fo became diretly Vaſſal ; 
but it did not appear, whether he was a@ually feryed and [nfeft in the Lands 

as Vaſlal. 


Town of Ireerneſs comra Forbes, Fahy 16. 1674. 
N the Dectarator at the inftance of the Ferrars hotdirig of the Town of 


Merks, which in t 


is time comin 


Proceb, cannot be aſtaufied by the Decreet it ſelf, unleſs it were war- 
ratited by Calladins Subſcxiption, as was. found' in the caſe of the Laird of 
Buchanan again Lieutennant Colanell Osburn ; for there was nothing in 
the Proceſs i# tie cantrg, but a Charge for a particular Stent-z and there 

k 2. Puoteſtatian in the end ofthe Decreat againſt Stents for the Ex 
efthe Towns Preccls, which ſhows the conſent was not, as the Decreet 
bears,. far all weeeſſary grivat Stents: And as to-the Dearect, in (o far as it 
Ka Decreet in foros. It was, very, juſb that the Town being in long Pofleſ- 
fon of impoſing privat Stents upon tho. Feuars, ſfiould contnuein that Poſ- 
Fibon until, i» judiaia getrtorio; the Eeuars ſhould' liberat themſelves by-Re-" 
duRian as tar,, as. now they have done, and-there'is riothing more 
aadipar than to on aSiſpenſion a Reaſon founded ugon the point of 
rigft,and even to find the Letters ordÞriyproceeded for bygonts, andiin all 
wane coming o,which doth notclaſh with the contrary Decreer by 
jon or Declarator —_ as iF zhy; Parry beitrg ffoppet in cHeir 
Poſſeffion, of a High-way, paritie the {kopper,if rtieuſt ofthat Alpti- 
way for many, years were proven; tle Eotds woutd'detern the: Deferider 
to Ja6lk from, troubling — tharway" inal time eonitth' afd* 
| m 3 yet 
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yet the Defender might in a 1eclaratory Action, 'inſtruRting-that there 
were neither Conſtitution or Preſcription of that way; be libtrat from 4 
ſervitudey and though in the debate of this Decreet of Suſpenſion, the 
Town mention their Poſſeſſzon, and Cullodin his Inſefiment , pro onmi ay 
onere, yet the Lords Interloquutor doth not exprels, whether they pr 
11 the point of Right or Poſſeſſion 3 and. therefore the Sentence muſt by 
underſtood ſecundum naturam negotii, not to be. as 10 the point of Kia 
there being then no Declarator depending ; but as to the point.of Pak 
ſc{tion, that the Town might continye their Poſle{ſion of Stenting till th 
point of Right were declared. It was Replyed, That the Decreet was 
poned, bearing to be of conſent, which needed not-to be repeated to 
Article , and that the Proteſtation did. confirm the conſent, as to any othg 
Stents, but theſe for Expences of Proceſs 3 and however,it. being a [ 
in foro, decerning for all privat Stents1n time coming, acquieſced in by the 
ſpace of ten years, it could not be quarrelled of injultice, but, behoved ty 
ſtand as a perpetual Rule. Ro 
The Lords having conſidered the whole Decreet, found that the conſex 
was not adhibite to the whole Articles in the Sentence, and therefore did 
Not ſuſtain it as a Decreet of conſent, toexclude:this.Declarator, and found 
that albeit jt was in foro, being only-in a Suſpenſion, it did not excludethy 
Suſpenders Declarator of Liberation. RE 2 FM. 


Farl 'of Argyle contra M*naughtoun, eodem die, - 

He Earl of Argyle having obtained Decreet of Removing againſt the 
Laird of Mcnayghtoun to remove from the Forreſt of K ebowit, pix. 
ſues for violent profits (ince theWarning, The Defender alledged Abſolvita, 
becanſe that albeit violent profits be due after Watning, by Tennents, whey 
they violently refuſeto render the poſſeſſion! that they have recetved, to thei 
Maſter, yet when awarhingis uſed by onethart is not in poſſeſſion, albeit he. 
tain his Right declared thereafter , or by ReduQion remove the Defender 
Title, he will not obtain violent profits from the Warning: andin this ak 
theDefender having excepted upon Preſcription founded upon aSeaſin granted 
to one of his Predeceflors,which the Lords did not fuſtain as a Title of Pix- 
| ſcription, becauſe there was not alledged Seafiris following, orie 'another for 
40 years,ot at leaſt that one perſon had brooked by one Seaſin by theſp q 
40 years, as the AR of Preſcripion requires yet that being a dubious p 
never before decided, had juſt reaſon! to detain the Poſſeſſion, ahd fo ſhould 
befree from violerit profits, which being Penal ſhould riot have effef; uh 
'y juſta cauſe litigandi, 3%, As to the Profits after Sentence; the Deſtts 
er removed himſelf 5 and albeit he removed. not his Tenhenrs, it Ws 
the Purſiets favilt, who warned them not. It was Anſwered, that the'De 
fender was not found to have eithet' Right or Title for Preſcription 3"4nd 
his pretence upon the A& of Preſcription was found groundleſs, it requiring 
not only 40 years poſſeſſion , but either a Charter. or Precept'of Clare ca 

flat, or at leaſt Seaſins one, or moe ſtanding together 40 years, neither w 
the Purſuer obliged to know or warn the Defenders Sub-tennents or Cot 
tars 3 but he oppons the Decreet of Removing, bearing, the Deftnder tatt- 
vove himfelf, Sub-tennents and Cottays, &c. Neither did the Defender male 


void the poſſeſſion, or offer it to the Purſuer, * |, | J. 
The Lords repelled both the Defences, but declared that.at the modily 
cation-of the violent profits, they .would take to conſideration , what pro- 
bable ground the Detender had to defend, in ſo far as, concerned the L 
fits as violent, above the ordinar profit; and in reſpeR of the —__ of the 
ef | ecreet 
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Decteet of Removing, found the Defender alſo lyable for the violent pro- 


kts after the Decreet of Removing, but prejudice tothe Detender to have 
recourſe againſt his Sub-tennents, if any did poſlels. 


Jamiſon contra Hay, July 23, 1674. 

Odor Hay having Appryzed the Lands of Artrochie from Patrick Con 
D tor 1000 Pounds, which his Father payed as Cautioner for Con, he 
thereupon raiſed Improbation and ReduQtion againſt George Stzayt, who be- 
fore had Appryzed the ſame Lands for payment of a Bond of 500 Pounds, 
and a Bond of 100 Merks 3 and againſt Marjory Jamijor who now had 
Right by progreſs to that Appryzing; who having compeared,took Terms 
to produce , and at laſt obtained Decreet of Certification againſt the two 
Bonds foreſaid, and thereupon did reduce George Stwaris Appryſing, as be- 
ing without warrand, and all that followed thereupon, The ſaid Marga- 


ret Jamiſon hath now raifed Improbation and Reduction of the Doors De- 


creet, and innits in the firſt place tor Improbation of the Executions of the 
citation alledged, given againſt her, to have compeared in that Decreet, 
to the «ffe& that the whole Decreet might fall in conſequence. The De- 
fender alledged Abſolvitor, becauſe the ſaid Marjory did compear in the 
Doors Dec: cer, and took Terms to produce, and ſo ſuſcepit judicinnr, 
without making apy allegiance againſt the verity of the Executions, and 
therefore ſhe cannot 1n the ſecond inſtance quarrel the Decreet, either upon 
the nullity or improbation of the Executions 3 for albeit when Decreets are 
in abſence, the improbations of the Executions may reduce the ſamey or 
if Parties compearing object againſt” the verity of the Executions, the ſame 
will be ſuſtained by defence, 1f proponed Peremptorie ſub periculo cauſe, or 
otherwayes, if it be proponed but dzlatorit ad excludendam ſentcntiam,it the 
Purſuer do-not admit thereof, the ſame will be repelled, but will be reſerv- 
ed by way of Action of [mprobation; in which caſe the Purſuer muſt be 
careful of the preſervation of the Executions z but if no objeQion be made 
by Partics compearing, and Decreet in foro follow, the Defender is pre- 
ſumed to acknowledge the Executions, and the obtainer of the Decreet is 
ſure for ever as to any queſtion thereanent3 and if this were not a ſecure 
m Law, all Decreets in foro, which are the chief ſecurities of the 
ple,might be drawn in queſtion any time within 40 years after, though 
the Rights had paſled per mille mann, to the great inſecurity and diſquiet 
of the whole Liedges, which our cuſtome hath never allowed : Kor albeit 
this be a general ground againſt all Decreets, yet never any Decreet ir 
fore was reduced thereupon, which ſhows the common acquieſcence there- 
in, It was Anſwered for the Purſuer, that it isan unqueltiohable founda. 
tion, that all Sentences are bottomed upon the citations of Parties, and 
muſt fall therewith 3 And albeit they may obje& againſt the verity of 
the Executions by exception, yet they are not obliged to propone impro- 
bation by exception ; but whatever is competent by exception, is much 
more competent by ation 3 and though in the caſe of improbation of Exe- 
cutions alter a long time, the Lords have refuſed to take them away by 
Certification upon not produRion, they teing in publica cyſtodia, and ſmall 
Papers are eafily loſt; yet where they are produced,there is no ground to 
refuſe to improve them as forged, and that the Party drawn thereby in 
Judgement, who it may be had no ground to make out the falſhood at that 
time, may in the ſecond inſtance recenter infiſt in the Improbation of the 
Executions, that the Decreet may fall, eſpecially where the Executions are 
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at the Parties Dwelling-houſe, which cannot be truly known whether gjp 
ven or not, till the Witneſſes be ſpoken with. 29, Whatever might be; 
ledged againſt the ſimple annulling of a'Decrect, upon the quarrelling 
the Executions, yet where that is only uſed to repone a Party againſt th, 
rigour of a Certification, when the Writs then called for are now ada 
produced, 'it is moſt juſt and neceſſary that this Purſuer be reponed, 


The Lords found that this Purſuer having compeared in the firſt ig, 
Nance, and not having objeRed againſt the Executions, but having taken 


Terms to produce, and having gotten the full Terms, that the Decrea | 


could not hg queſtioned in the fecond initance upon Improbation of the 
Executions,,nor the Purſuer reponed againſt the Certification, albeit the 
Writs were now produced 3 for many times Decreets proceed againſt Py. 
ties not cited, but compearing for their. Intereſts qu# ſuſcipinnt judicium, 
and here the rigor of a Certification was maintained againſt the rigor of 
an-expired Appryling upon ſmall Sums, no way adequat to the worth of 


the Land, 


Johnſtoxn contra Jobnftoun, eodem die. 


Oh»ftoun of Flſhieſheills having appryſed the Lands of Temple-land from 
|| Janet Fohnſtoun, as charged to enter Heir to her Goodlice his Debitor, 
did thereupon purſue Reduction of a Wodlſet of the Lands granted by her 
Father to Johnſtoun of Lockerbie, and reduced the fame as being a non he 
bente poteſtatew, becauſe her Father granter thereof died, never being ln- 
ivg Infett, he did alſo obtain Decreets for Mails and Duties againſt Locks- 
bie, who raiſed Suſpenſion of both Decreets on this Reaſon, that he had 
now fince theſe Decreets obtained a Charter of confirmation of his former 
Wodſet from Favet Jobnſtoun, who was Infeftt as Heir to her Goodfire, 
containing a Precept for Infefting him, whereupon he was Infeft before 
any Infeſtment was taken by Elſhieſheills upon his Appryſing, and being in 
the natural Poſſeſſion of the Lands by the firſt reduced Wodſct eo momen- 
70, that he was Infeft upon his new Right, the ſame though baſe was clad 
with Poſſeſſion, and is prior and preferable to Lockerbies poſterior publick 

Right on his Appryſing. It was anſwered, That the publick Right is pre- 
ferable, the ſame having been in May, and the bafe Infeftment in March, 
both before Whitſunday, ſo that the baſe Infeftment could have no effett 
by lifting of the Duties, till the Term before which the publick Infeft- 
ment- interveened, and Elfrieſheills. having obtained Decreets of Mails and 
Duries againſt Lockerbie,he became thereby in the civil Poſſeſſion. 29. Is 
re litigioſs no new Right granted by the common Author voluntarly, cat 
be preferred to the anterior diligence of a Creditor 3 and fo it hath always 

been found, that after Denunciation of Lands to be appryſed they become 
litigious, atd no Infeftment upon a voluntar Diſpoſinon, though prior to 
the Infefttment on the Appryſing, -is preferable thereto, otherways Credi- 
tors Diligences might be altogether dilappointed,and others preferred, and 
here the matter is not only litigious by Appryſing, but by Decreets of 
ReduQion and Mails and Duties. 3>. Elſtieſberlls bath uſed Inhibition 
before Lockerbies new Right, which thongh it cannot be made uſe of by 

Exception, yet may be by Reply, or in Competition. 

The Lords found that the Inhibition could not be made uſe of withs 
out ReduQion, and found that the. Appryſing did not make the Subj 
litigious after Denunciation, unleſs the Appryſer had proceeded in exalt 
Diligence to obtain Infeftment, or to Charge the Superior, a 
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delayed for a long time, they found the baſe Infeftment clad with natural 
poffeſlion, preferable tothe publick Infeftment, though both was before 
the Term, and in this Caſe the new Infeftment was not gratuitous or meer- 
ly voluntar, becauſe Janet Johnſtown who gave the ſame, was not only 
Heir to. her Father, but alſo to her Goodfire, who gave the firſt Wodlet. 


: Earl of Kinghorn contra Hay, eodeme die. . 

He. Earl of Kivgkorn having appryſed Dronlews Lands, obtained 
| Decreer of Mails-and Duties : Drozlaw raiſed Suſpenſion on this 
Realon,; that by TranſaQion and Agreement betwixt the Earl and him, the 
Farl had bought his Lands at ſeventeen years Purchaſe, and was to be fa- 
thfied of. the Appryling by a part of the price. It was anſwered, That 
there being nothing reduced in Writ, eſt locus penitentie, and the Earl 
dath reſile-}.| It was Replyed, That ſuch verbal Agreements may be re- 
fled from #hi res eſt integra 3 but here it is not, for it being a part of the 
Barggin that Mr. Robert ſhould purchaſe the Right of his Superiority, that 
the Earl might hold the Lands 'of the King, he had done it, and payed 
4000 Merks therefore , likeas the Earl was Infeft upon his Superiors Re- 
ſignatign.;.[t was Duplyed, that the Earl offered to repone and tomake new 
Relignatio. | 

The Lords found that the matter was not intire, and that the Earl 
could not refile. 


Walace contra Kennedy, eodem die. 


Iliew Wallace with concourſe of his Curators, purſues Robert Ken- 

zedy his Tutor, for Compt and Reckoning of his Means, who al- 
ledged no Proceſs, 1% Becauſe by the Jate AQ of Parliament, Curators 
cannot. putſue till they make Inventar. 29, Becauſe the At of Curatory 
is null, ſeing Queen Maries At of: Parliament requires the calling of two 
4 the neareit of Kin on both ſides. ., It was anſwered, That the Curators 
new nothing what was the Pupils Means, and could make no [nventar 
till the Tutor produced the Minors Writs, 'but offered” to make the 
Iaventar before any extra 3 and as to the AQ of Curatory, it could not 
ſummarly be taken away without ReduQion, and the late AG of Parlia- 
ment requires only the calling of the neareſt of Kin on both fides, and if 
the. Minor were purſuing alone, the Lords might authorize their Cura- 
torsas Curators ad lites. 


The Lords found that two of either fide ought to be called in Ads of 
Curatory, and that the late A did not determine that one of the neareſt 
of Kin on either fide ſhould be fafficient, and fo did not derogate the firſt 
AR, and did only relate to the Inventar ; But the Lords did authorize 
thir Curators to proceed in the Accompt, they always making Inventar 
before Extraft, and renewing a formal A of Curatory. 


Mitchel contra Tallos, July 29. 1674. 


Obert Schaw having appryſed the Lands of Lethingie from his Brother 
Michael Schaw, diſpons the ſame for Security of 5000 Merks to his 
Siſter Jean Schaw, Tales her Husband, and their Heirs : Thereafter Johr: 
Mitchel Stabler appryſeth the ſame Lands from Robert Schaw, and in a com- 
petition betwixt Tw4os and him for the Mails and Duties of the Lands. It 


was alledged by Txbos, that he ought to be preferred, becauſe Mztchels 


.Appryſing is null, as being deduced after the late of AR of Parliament 
Nn | anent 
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anent Adjudications, diſcharging al/ Appryſings thereafter ; and albeit there 
be an exception where Lands were already appryſed, and the 
expired, yet that can only be underſtood of Appryfings deduced agyinþ 
the ſame common Debitor or his Heirs, being entered or charged; wy 
albeit there be here an expired Appryſing of the Lands of Leh; gie,. ey 
by Robert Schaw-againſt Michael Schaw, whereby an Appryfing after the 
ſaid A againſt Michael or againſt Robert as Heir to Michael, would þ, 
valid, yet Johm Mitchels Appryfing is only againſt Robert, proprio nowine fy 
Roberts own Debt. It was anſwered, That the exception inthe AQ'of Þg, 
liament is general, and that the reaſon of the exception mult be,' becug! 
where Appryſings are led, there cannot be an Adjudication of a-parglyf 
the Land, the whole being affetted by the Appryfing, and the right 
Reverſion only remaining, which is not divitble, and that thig ar-lug 
being dubious, Johw Mitchel was in bona fide fo to proceed, and ſhould uy 
loſs his legal diligence, which can only give him the Reverſion upon pop. 
+ ment of the 5000 Merks, which he is willing to pay, in fo far as 
Schaw who was Fiar of the t was: not ſatisfied by her Int | 
with the Rents of the Lands, either after the Right, or before- the fam. 
It was Replyed, That Jeez Intromiffion before the Right cannot (atule 
the ſame, 1t being only cxtrinfick and no liquid compenſation, nor cy 4 
be inltantly verified, Jeer being dead. YE 
The Lords ſuſtained Mitchels Appryſing,tkat he might have the benefye 
to purge Toles Right, in fo far as was not ſatisfied by Intromiſfion by ye. 
tue of the Right, but would not ſuſtain prior Intromiſhon, nat liquidag, 


. Bogd contra Storie, November 7, 1674. 

Obs Boid late Bailiff of Edirbargh as Alhgney by Mr. Jaxer Logan mi 
] Mary Cave his. Mother for Sums received 'by them, to the Dutics of; | 
1 enement in Leith, and: cextamn Acres n-ar thereto for the Crop 1666, 
purlues Store the Tennent for. payment, ' who alledged compen(arion wp. 
ona Bond of 500 Merks duc to. bymn.by the Cedent,before the Allignation 
It was Replyed, That the Tennent havibg been Tennent for ſeveral 
before, had enough of thele years\in his hand 10 ſativfie the Sum of goo 
Merks wherewith he would gow compenſe. Ir was Duplyed, That thebs 
former years were payed and diſcharged, yhich being found relevant, the 
Defender produced ſeveral Diſcharges, one by Mary Cave and Mr. few 
Logan of a part of one years Renty on. which it was objefted, that 
Mary Cave the Liferenter having the Right, bad not written that Di- 
charge,and it wanted Witnelles,and ſo is aull. It was anſwered, Tha Dib 
charges by Maſters totheir Teanents uſe commonly to be written by S&- ; 
vants, and ſublcribed by the -Maſters without Witneſles 3 and as arſig : 
allows Bilks of Exchange, Orders, and Receipts of Merchants, th 
neither Holograph, nor having Witneſles, ſo much more Receipts and Dil 
charges by Maſters to their Tennents which are of le moment, and il 
the contrary were ſuſtained, aNl_Fennents, might be ruined by their My 
ſters, Heirs, or Exeeutors, 'of ſingular Succeſſorsz and thaugh after Arrgh 
ments'or Diligence, fuck Diſcharges might he quarrelled, yet theſe Di 
charges were granted "before any Afﬀignation or Arreſtment, and: Lager 
the Viar was Writer of this Diſcharge. 

The Loxds in relpett of the cuſtom between Maſter aud Tennene,ſyfaw 
ed the Diſcharge, the Tennent making Faith, chat te received the lag 
from his Maſter before the Aignatian. mw 
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There was another Diſcharge produced, granted by a Malt-man , bear- 


ing, that behad received a part of the Farms by watrand of mr. James Logan, 


ond another granted by Mr. James Logan, as hating warrand and right from 
the ſaid Mary Cave Liferenter, It was objected againſt theſe Diſcharges, 
that there was nothing produced to inftract Mary Caves warrand to the 
Malt-man and her Son, It was Anſwered, that the fame was offered to 


- be proven by Mary Caves Oath, It was Replyed, that the Oath of Mary 


Ceve the Cedent could not be made uſe of againſt this Purſuer her Aſſigney, 
It was Duplyed,that albeit a Cedemts Oath cannot prove againſt an Aſligney, 
24 to the Right Aﬀigned, 10 take it away by payment, cotnpenſation, ec, 
which is not the caſe here, the Tennent having inſtruQed compenſation by 
Writ : Againſt which the Aſhgney having Triplyed upon Rents of for- 
mer years not Aſſigned, wiitur jure authoris, and can be in no better caſe 
than Mary Cave his Cedent;z who if ſhe were purſuing for theſe former 
years, the Tennent would get her Oath, that he had payed the ſame by her .,. 
warrand. 

- The Lords found that the watrand might be proven by Aary Cave the 
Cedents Oath, 


Crawfurd contra Chriflie, November 13. 1674, 


Narew Crawfurd as Donatar to the Life-rent Ef. heat of Mr, James Wins 
A rebar, puriues the Ternents of fome Tenements in Edinburgh,belong- 
ing to Winraham, for payment of their Duties ; Compearance is made for 
James Chriſtie, who alledged that he was Infeft in an Annualrent out of 
theſe Tenements ; but his Infeſtment being year and day after the 
Horning, the allegiance was repelled. He now further alledges, that the 
Purfuer as Donatar by the King, can have no right to thir Duties, becauſe 
the King is not Superior of this Tenement, which being an Alterage, the 
Patron of the Alterage is Superior by AQ of Parliament 1661, Cap. 

It was Anſwered, that both in the general AR of Annexation there's an 


exception of Alterages, Provoſtries, Chaplainries which had Laick Patrons, 


who are preſumed to have founded the ſame, and likewiſe in the late Ac; 
but there is nothing alledged or inſtruted that this Alterage is a Laick Pa- 
tronage, and therefore the Kings Right which is founded in ure communi, 
preſumes him to be Patron; and neither the Tennents nor the Annualrenter 
can fonnd theniſclves upon the Laick Patrons intereſt, which is jus tertii, 
upon which they cannot make Litis-conteſtation, which will be effeQual 
2painſt the Laick Patror, unleſs he concur, 


The Lords ſuſtained this allegiance,and found that the King is preſumed 
Patron and Superior of this Chaplainry, unleſs another Patron concur and 
inſtru& his Right, 


Paton contra Couftonn, November 24. 1674- 


Ames Gibb having ſet a Tack of his Coal to William Brown, the ſaid Wil- 
] liaw Brow» Aſſigned the ſaid Tack to William Conitoun ; there is a Sub- 
rack granted by William Brown, with conſent of Conitoun his Aſfigney to 
Craikitoxrn, for a Duty payable to the Afſigney 3 Gib the Heretor having 
granted Right to John Paton for ſome years of the Tackgdaty, who finding 
both Brown the Tacks-man, and Craik ftonn the Sub-tacks-man inſolvent, 
purſues Coftoun Aſhigney to the Tack, for payment of the Tack-duty, as 
he who was Tennent 1n place ofthe principal Tacks-man, and who poſſeſt 
by the Sub-tacks-man, having conſented to his Sub-tack, bearing, the du- 
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ty payable to the Aſſigney, whereupon there is a Decreet of the Sheriff gfth, 
Shire, finding him lyable upon that ground, which being now under Re 
duction. It was alledged for Coxſtown Afligney to the Tack, that the, 
cepting an Affignation to a Tack, could not oblige rhe Aſſigney for the 
Tack-duty, unleſs it contained an obligement to pay the ſame, or relieve ths 
Tacks-man 3 albeit if the Afſigney had poſſeſſed or intrometted, he be, 
able for the Rent de jure communi,. as medling with the Fruits, yet nat 
Afſtigney, for he _— forbear to poſſels by the Atbgnation, or migh 
quite the poſleffion when he pleaſed, as any other Tennent withouta Tack; 
and albeit he conſented to a Sub-tack, bearing, the Duty payable to himfl 
yet he had gotten no payment, nor had any intromiſſion, 


The Lords ſuſtained the Decreet, and found that the Afſigney did pol. 
ſeſs by the Sub-tacks-man, who wasin natural poſſeſtion, and wasobliged » 
pay the Duty to the Afſigney. 


| Buſſie contra Arnot, eodem die. 


L Pao: John Arnot having granted a Bond of 500 Merksto = 
Janet Cave, John Cave her Brother being ſurrogat Executor Dain 
to her, Afſignes this Bond to Hary Buſfie, who thereupon purſues Dei 
Arnot as repreſenting his Father, for payment z who alledged, 19. NoPro. 
ceſs, becauſe the Sum is Heretable, the Bond bearing Annualrent before the 
time, that ſuch Bonds were declared moveable. 29. Abſulvitor, becauk 
the ſaid John Cave the Cedent had diſcharged the Debt z and albeit the 
Diſcharge be poſterior to the Aſſhgnation ard Intimation, yet it is validz 
gainſt the Aſigney, becauſe Executors before the Debr be eſtabliſhed in 
their perſons by ſentence, cannot effeually Aſſign; forif they die before 
Execution, their Title as Executor falls, and it is not tranſmitted to their 
Executor, but to the Exccutors ad non executa of the firſt DefunR, andye 
the Executor before any Sentence may receive payment, and thereupon 
diſcharge; for by the Diſcharge the Teſtament is execute, and all repreſent, 
ing the Executor are lyablc, A that che Diſcharge is valid, and the Aﬀig- 
nation unvalid. The Defender Anſwered, that his Cedent having Afign- 
ed pro oxni jure, and being neareſt of Kin, and both Heir and Executor, he 
would expede his Retour and Confirmation before Extract ; and as to the 
Diſcharge, it being after intimation, could not militat againſt the Aſſigney; 
for though Afſigneys conſtitute by Executors run that hazard, that if the 
Executor die before Sentence, the Aſlignation becomes void3 yet here the 
Executor lives, and by the Sentence upon this Proceſs the Teſtament wil 
be execute, 

The Lords repelled the Defences, and decerned, the Aſſigney producing 
a Confirmation, and Retour before ExtraQing- 
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Paton contra Stirling, November 26, 1674. 


| Þ jy Paton having a right tothe Lands of Pa»holes, did diſpone the 
ſame to the Laird of Ardach his Wifes Brother,who gave a Back-bond, 
bearing, . that he being paged of 3000 Merks , be ſhould denude himſelf in 4: 
ours of William Paton the DoFors eldeſt Son : Thereafter thereis a B 
Corroboration by the Door and his Son to Ardech, Corroborating the firit 
Sur of 3000 Merks, and adding ſeven 3 Some years thereafter there isa Dil- 
charge granted by William to Ardoch of his Back-bond. Ardoch on his 
Death-bed granted a Declaration that the Diſcharge of the Back-bond was 
in truſt. alia Paton purſues a Declarator of the truſt againſt this A 
doch, upon theſe Adminicles, viz. T hat there was firſt a truſt; as is hay 
, "= 
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the Back-bond, and that the Parties were of near relation, Uncle and Nephew, 
and that the Diſcharge did not mention the Bond of Corroboration of 7000 
Merks, and did not bear to be in ſatisfa@ion thereof; ſo that Ardoch who yet 
keeps the Bonds, may both ſeek payment thereof, and bruik the Land by 
the Diſcharge 3 and becauſe Ardoch upon his Death-bed did declare, that 
the Diſcharge was in tr#i#, which Declaration being on Death-bed, though 
it cannot prejudge the Heir ſimply, yet it may well be joyned with other 
Adminicles of truſt. It wasanſwered for the Defender, that Declarations 
on Death-bed can operat nothing as to the Heir; for the Law prefames 
that perſons on Death-bed are weak, and doth not lay weight upon their 
teſtimonies and declarations to burden tþeir Heir; and in this cafe Ardoch 
was in extremis uncapable to underſtand, as appears by his Subſcription, 
whereunto his Hand was led3 and as to the other preſumptions, they are 
of nomoment alone, ſeing the Diſcharge bears, onerous Cauſes, and Sums 

equivalent to the Sum of the Reverſiow, which though it were meant of 
the Back-bond granted by Ardoch, it would import 3000 Merks, ſeingthe 
like Sum is contained in that Back-Bond, which with the firſt 3000 Merks, 
andthe 7000 will make 13000 Merks,and the bond of CorroborationRatifies 
an Appryfing of Ardochs,all which far exceed the Wodſet-right, It wasR 
plyed for the Purſuer, that the Wod-ſer-right had a Clauſe irritant, whic 
was incurred, though not declated , and_ that the DoRor was excluded 
from the poſſeſſion of the half of the Lands by a Life-renter, and fo his An- 
nualrent'run long on 3 but fince the Liferenters death Ardoch hath poſleſ- 
ſed all, which will farisfie the moſt part of his Sums. 


The Lords having examined Witneſſes ex officio, in what condition Ar- 
doch was when he Subſcribed the Declaration, and whether or not he had 
expreſſed his mind {o to do, before he became fick or weak 3 by which it 
was proven that Ardoch Subſcribed the Declaration at the ſame time he Sub- 
ſcribed his Teſtament upon a Swnday at mid-night, theday before he died, 
that hedefired the Dectaration to be read to him, that his band was helped 
to Subſcribe; Some of the Witneſſes did Depone, that they thought he 
underſtood : Ofhers ſaid, that he alwiſe flumbered, and roaved when he 
was waking, 

The Lords found, that the Truſt was not ſufficiently proven, and 
therefore Aſſoilzied, 


It was further alledged for the Purſuer, that if the Declaration on Death- 
bed would have no effeR againſt the Heir, yet it might be valid to infer a 
Debt of the Defun&t, and ſo might affe& his Executry, and: burden hisSon, 
who is both Heir and Executor,quoad valorem of the Executry ; for if a per- 
ſon on Death-bed oblige himſelt to any FaR, his obligation being liquidat, 
will be effeQual againſt his Executor 3 ſo here the Detun& having obliged 
himſelf to Diſponethir Lands upon payment of what was due to him ;/the 
I ofthat obligement is the value of the Land more than that 
Debt atleaſt ifit will not be effeual as a Debt to exhauſt the Executry, 
muſt be efteual as a Legacy to exhauſt the Deads-part,. which he might 
freely give away on Death-bed,and therefore Bonds granted by Defun&s on 
Death+bed, though not inthe terms of a Legacy or Donation mortis cauſa, 
yet are ſuſtained as equivalent thereto,toexhauſt the Deads-part;and if the 
Detun@ had obliged himſelf to diſpon, and had adjefted, that if his Heir 
would not fulfill the ſame, he left in Legacy in place thereof, his Deads- 
part 3 it would have been valid,and ſo muſt be underſtood as implyed. It 
"was anſwered, that the Law hath on good ground preſumed, that men on 
Death-bed are weak, and eaſily ſubje& to importunities or miſtakes, and 
that ſo Rrongly, that it admits of no contrary probation, it hath only this 

Nn 3 exception, 
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exception, that they may diſpoſe of that part of their Moveables which remain; 
free; over arid above the Wiftt-part, and Bairn#part 3 and theretore no deed 
relatihg to their Heritage is valid, but is eſteemed as flowing from weak. 
neſs 3 and albeit a Moveable Bond may be equiparat to a Legacy, yet ng 
Deed relating to the Heritage was ever ſuſtained in Scotland to affeR th, 
Heritage, albeit in all caſes of Deeds on Death-bed, that might ever haye 


been proponed, 


The Lords found that Deeds on Death-bed relating to Heritage, cowl 


not affe& the Executry,. cither as a Debt or a Legacy. 


Captain Wiſhart cofitta the Biſhop of Edinburgh, eodem die, 
THe Biſhop of Edinbutgh Wiſhart having died about Lambwaſs 671, 
[ his Son purſues the preſent ng for the Nvotes of all Teſtamay 
that were or might have been Confirme 'before his Fathers Death,orwit} 
in half a year after, by vertueof the Ann, It was alledged for the Deken 
der, that the Qwots being due for Confirmation, could only be duetothe 
that did confirm, and that they; are no part of the yearly Rent ofthe 
ſhop, having a Legal Term; = are. a part of the caſuality due only for, 
#nd when Confirmations of Teſtaments are granted, inthe ſame way as the 
Duplications of Feu-duties of: Vaſſals or Compoſitions for entering (inguly 
Succefſors ; ſo that the late Biſhop could have no right but as to what he 
aduallyConfirmed,and fo can have no An» of Confirmations made after hi 
deathzas if a Commillar-Clerk,or Fiſcal had died after the Biſhop; but with 
i0 the time of his, A-nat,the Biſhops Executor could not pretend to the Cons 
poſitions gratited by ſuch Officers, 2%, There was no An# due to Bi 
befote the late AR of Parliaitietit in) ahro 1672, at which time Bi 
Wifhart was dead It was anſwered that the Qu91s ate the moſt conident 
patt of the Biſhops Revetice, and might have beeri ſet in Tack for'a yea. 
y Duty at the ordinaty Tetths, andihat the Arms were due by an AR of 
the Biſhops, upon a Corithifion granted by King Ja#es, produced in Pro 
*ceſs, and that the ſaid AQ of Parliathent did only alter the itidurance of 
the Arn, that it could extend ho fiirther than a Terms Revenue after 
the incumbents death 3 whereas before,it might have reached a whole year, 
' becauſe by the Cannon Law, 4##us inceptns habetur pro complets, 


The Lords found that the Biſhop had an A-# by vertue of King Jane: 
AR, but found he had no right to the Znots of Teſtatnetits, but ſuch # 
were aCually Confirmed or Decetned, but did tiot determine, whether 
theſe atually Confirmed after his Death within the #2 would belong 


to hin. 
Gordoy contra the Lord Phſhigo, December 1. 1674. | 
Mts James Gordon having bought the Lands of Boughlie held of the 


Lord P#ligo, who being preſent at the Bargain,prowiſed to receie 
the buyer gratis, and having diſponed his Right to Mr. Thomas Gordos, 
purſucy Puig to receive him conform to his promiſe, The Defedder 
ledged Abſolvitor, becauſe this being a promiſe requiring Writ to. its as 
compliſhment, the promiſer hath locum peritentie, and doth refile, It ws 
Anſwered, 19. That albeit Law hath allowed a power to relile. in matter 
requiring Writ before it be adhibite z yer that is only in the caſe of Bar. 
gains, where there is mutual performances, in which the Law indulges that 
time to reſfile, which cannot be extended to a gratuitous protniſe, without 
ary mutual performance. ' 26, Parties can only reſile re integra, which holds 
not here , for this promiſe having been made the time of the Bargain, with- 
gut 
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out it the buyer would not have proceeded 40 5 Hive ve ſuch a RRFRg would 
have taken Bond of a Sum of Money of the Sdllery that ther&tpon he might 
have Appryſed, and compelled the Superior toenter hag 


The [.ords repelled the Defence, in gt of the ny, that the mat- 
ter Was not intir ” : : 


t © Cranſtown _ Brown, Deceneber 2. I" 
A &.. ohert Cranſton flop by his, Teftament, nominats 'Ekzabeth Crab 
YI flown Siler an os Prweder his Bxecutors and aniver- 
$ and leayes to og merks dye'to him by an 
Heretab] ut upon {ch there bx og dog who therenpon pur- 
facs Brown the Executor,b likewiſe Heir, to no" ood this Legacy out 
of the Execxtry,or to Nende Them thereof as Heir. T © Deftpd der alledg- 
ed Abſolyit  Hecwnfe 6 vg an Heretable Sum, the Fig thereof 
Was Y 4 ineff that he conld be obliged” to do, was to 
fye ay euro as Od # with Warrandice from / ha Deed, ' fot 
being Dovations, have ng on Waryadice, i which Afogna- 
von would. have no etfee, nor would the Deþiror'be eBiged the reupon 
to pay, becagſe the Defender as Executor hath no' right to the Sum, Fd 
a5 Heir 1s.not lyable for any Legacy. ' | The Purfatr Bargeg: That Law + 
bath (ach, reſpe&t ro fulfil the Will of Defundts,that'when they Legat that 
which is not in their power to legat, 'and is ſo known to them, it is undet- 
ſtood to be theic Will, that the Executor ſhould ' purchaſe the thing 1 
ou for the Legatar, but if the Teſtator knew not the right of another, he 
legats any thing as he has it cum periculo, and here this Feſtator did legat 
Jung ny "F could not ſegat,bein Heretableand is preſumed to know it 
mentions the Sum as due to his Father, and could not be ig- 
the Infeftment of getting Apnualrent, fo thar albeit it be lega- 
Jum i north et ſeing he could not legat cffecQually, it is equivalent as if 
it had been legatum rei aliene 6 gate, the w75/ Ho of the Law from the 
preſumed Will of the Defun beling Hain both 


Which the Lords found relevant, . 


Craig contra Wedderlie, eden die, 


Edderlie being DNebitos ta tnwels Croig in. 200 merky by Bond) 

_—_ —— ed the ſame 10 hn Green- 
ber her Husband, who before his deatb a general: A on to 
al Sum: of Money belawging t6 him the: did thereafter transfer the 
to Mr. Jab Lontbiav ber &cond Hugbandin ber Connratt Maas with 
bim 3 after whole death (he is confirmed Execuurix to him, and thereupon 
purſues Wedderlie for promuns, who ledges no. Proceſs, becauſe the 
made by ber firſt Hu her was not intimat in his Life, and ſo 
the Sum remaivs in kivis of the firſt Hyband, and ſhe maſt confirm as 
fallowing will {and ;as an intima- 
Sen.0t cn akoods Right Jorp ene wid ie 5 hoon tion, that 
cannot be drawn in conkquence to this Aflignation by a dto his 
Wile, ſtante matrimenio. | The Purfuer anſwered, That, this Sum 


 Herctable did nat fall to her firſt Husband jare wariti, but was afbgne 


to: him by her Comraf, which Affignation was never intimate ; 3 lo that 
the Right being imperieft, and Banding yet in;herown Perſon, is not is 
bevie ot hes fi Husbang, but 1 ym him being |an i incopy 
pleat 


pleat Right, .is eyacuat, by bis general Aſgnation to her, which needed, 
intieario Nog ber & hatin = none. " p 
Which Alledgeance $he-Lords ſuſtained. | vr | Ke. 


Yer «43 21155; 23-1 35: 23.4. 3p ; 
as Cockburn contra the Lord Sinclair, December 3. 1674, _ 
He Lord Sinclair having married his Daughter to the Laird of Hy. 
miſtoun, ,did.in, a-QonuaQ of. Marriage giſpon the whole Eſtate, 


with burdep. of his Debt, and did xetain only for his Aliment Booo 


early, nat he-mi bt ave t e tr ble 7 Arrel\ments' of 
yk nts ao Plpefrj DR i ood abies 
during the, Lord Sinclairs Nik z thereaiter Pillouy obtained a Gift. of 
chequer of 7 ermiſtouns Elcheat and, 4 ifcrent, and gave a Back. bond, | 
ing, T hap after the Debi of 1he Horning, . nd Expences of the Gift, the bis 
fi ters fold bs aphed inthe if ace for pwn ofthis Ana 
8000 merks gearly ; pt ok there.is -a Gift of Eſcheat of the Lord 
clair granted to:Mr. orgy Citſs who gave a Back-bond for applying th 

leve y 

ar 


| the 
fame for the;payment of ſeveral Creditors, and after them for thy Lond 
Sizclairs: Aliment. The Lord Sizclajns Eſtate now belonging to Ya 
being affected; with many, Diligences, there was a double Poynding rails 
and; a Decreet,of preference thereupon, preferring. Piltoun as Donate 
Haxmiſtonps Liferent for :8000 merks yearly, during Sinclairs life, 'cow 
form to Harmifouss Bond to Piltoun, and P Hows Back-bond to the Fx 
chequer :: And now the EO PU Farmed, and ſeveral Creditors hay, 
ing arreſted; that were not in the firſt double Poynding, 'the Tackſme 
and their Caurioners gave. in. a Bill of: Supenſion upon double Poyndity, 
The Lords ordered the [Cauſe to be; beard in their preſence upon the Hi 
The Creditors had arrelted -in the Tackſmans hand in aro. 1664, at 
did now alledge, that the Bond of Booo merks granted by, Haraviftowt th 
-Piltoun, 'was to the;:Lord Sinclairs behove, as appears by ' Piltouns Ont 
produced in; a former Proceſs, and Jo being the fame caſe as it were gratth 
ed to Sinclair himſelf, his Creditors arreſting would exclude him. 26, The 
Bond is null as being fraudulent, contrair the A of Parliament 1621, # 
nent Barkrupts, for thir Creditors being anterior to the Diſpofition made 
by the Lord Sinclair to Harmiitoun of his whole Eſtate, by which he be 
came inſolvent, this was'a fraudiilent conveyance to take a Bond fron 
Harmiftoun to Pitonr for the uſe of the Lord Smelair, to hinder acceb j 
Sinclairs Creditors, wherein Piltanrs was Partaker of the fraud 5 and th 
Bond being 'cither declared null or- fraudulent, -Pilouns Gitt founded 
thereupon as'to the preference,wil-fall' in conſequence , or-it- being clas 
ly im truſt jn Piltowrs perfon to the'behove of Szwckdr, it muſt be preſixs 
ed that Piltonn taking the Gift of Harmifionns Blcheat, was a contingand 
of that Truſt's; ſo-that if the Gift were in/ Sinolairs name, the: Creditor 
would be preferred, ' It was anſwered for Piltozr, That: hedenyed any 
ſuch Truſt,” but that albeit at had been im Truſt to: $-clarrs behove;, therd 
was no fraud; for -the Lord Sinclair having: diſponed to Harmiitoura 
Eſtate of 28000 merks by year, with burden of his Debt, which exceeded 
not 50000 merks,he had prejudged no-Creditor, and might fairly haves 
ken a Bond from Harmiſtonn for his Aliment of 8000 merks yearly, whidl 
was no more than-proportionable to his Quality and Eftatezand the puts 
ting of it m the nameof another, was tothe prejugice-of nd Creditor wh0 
bad acceſs againſt his'Eftate, yea and againſt his Perſon, bue it only ſaved 
him the trouble of 'Atreſtments, as he expeQted-; (o' that there being-n0 


fraud, 
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gud,” albeit rbe Bond had been ©o Sindairs behove ab initio,” Piltoun might 
yery fairly according to-that Truſt expend Sums for Smclairs Aliment, 
waxch being done before any MHhgence of 8inclyirs Creditors againſt Pl. 
wun, the Rond became onerous, and 'in fo far no Truſt, but Pziltouns 
proper Lareeeſt, for thet which is to the behove of another ab initio, 
gay and often doth ceafe ro become Truft, and becomes the pro- 
par Right of the Perſon once in Trut, for fach Rights are ever ſu- 
Gained for all Debts due to the intrufted Perfon, who cannot affect a 


Right ſtanding already in his Perſon, and therefore the Truſt is always 


held as effectual as ary Diligence he could do to affe& the fame in ano- 
ther Perſon. 29, That which here s' m queſtion is Harmiffoms Rent, 
which falls within his Liferemt-Fſobear, whereunto Piltors is Donatar upon 
this very account to ſecure himielf, that he mght withont hazard imploy 
the Sam for Sinclaws Aliment, which Gift is declared before any Arreſts 
ment. And as the King might freely git the Liferent, excludmg Credi- 
tors who had not done Diligence in cwrfs, fo be had given it to Piltoun 

ſecuring this Bond, as appears by Piltowns Back-bond z and albeit it 
could be preſumed that the Gift was alſo to Sizclairs behove, yea though 
it had been given in Sirclairs name, it being an Aliment granted by the 
King, would not be affeted with Sinclgirs Creditors, much lets could Pil- 
foxn be called in queſtion when he had expended the ſame, 


* The Lords preferred Pzlionuz upon bis Gift againſt- theſe Creditors, as 
they had dooe againſt the other Creditors in the former Decrcet of pre+ 


Oliphant contra Currie, December 5. 167 4. 


ff \Hearles Oliphant being Infeft in ſome Lands by an Appryſing, pur- 
faces Provoſt Currie and others for Mails and Duties 3 who alledged 
no Proceſs, becauſe the ſecond Sammonds is only on three days, which 
ſhould have been on fix. It was anſwered, That by the conſtant con- 
fuetude all Parties may be cited, bemg found within Edinburgh or the 
Suburbs on 24 Hours, in which there was a late Decifion produced at the 
inſtance of Sir James Cockburn againft Z»mjdane who was cited in the 
Cannongate, It was Replyed, That the Lords by their late A& of Sede= 
rant had declared the cominuation of the Diets of Summonds, without 
any exception of this Priviledge, 

The Lords conſidering that there hath been ſuch a cuſtom even extend- 
ed to theſe that were occaſionally in Edivburgh, ordained an addition to 
be made to the A of Sederunt, excepting Citetions within Edinburgh and 
the contiguous Suburbs, but only ageinit the Inhabitants there ; for as to 
ory. wat ew = an a to have their _ or other Probation 

them,they thought it juſt that the Legeles inducie competent by Law, 
ould te ties foe cham. —_ 


: 


Lord Balwerinoch,contra the Tetnents of North-Berwick and Creditors of 
| Sir William Dick, December 9, 1674. 
. He Lord Balerinech having acquired Right from Sir. John Smith to 
. MK. 2 Wodſet he had upon North-Berwick, 4 far as nt re extend to 
merks of the paicigel Sum of the Wodfſet, he took his Diſpoſition 
from Sir Jobw Switb blank in the name of the Affigney, and billed 
up. therein, the name of James —_ Servant, and in his game pur» 
( 


* 
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ſned the Tennents of North- Berwick.for Mails and Duties upon the. [rife 
ment. In which Proceſs the Creditors of Sir W:{iam Dick, to whom 
Lands of North-Rgrwick and others were diſponed for ſatisfying their Deb 
did compear for. their Intereſt, and alledged Abſolvitor,, becauſe 
had [>eclarator depending againſt the Lord Balmerinoch and James Gilm 
for declaring that the Diſpolition now filled up 19 the name of -Jemes Gi 
mour, was originally blank in the Aſſigneys name, and the Lord Balm 

och having been charged upon a Decreet obtained againſt him as Heir 
his Father, for payment. of a double Proportion-vt' a Bond granted -by 
umquhile Ba/merinoch, and ſeveral other Noblemen in anno 1639, 4 
raiſe Suſpenſion upon compenſation upon the forefaid blank Ailgnating 
vpon which Suſpenſion there was pronunced a Decteet of Suſpenfiony 
ammo 1653, ſuſpending the: Letters,and ſuſtaining compenſation, 1o this Righ 
is extinct by the compenſation, the verity of which alledgrance was 
ſtruted by the Oath of William Downie then Clerk; 1: ay 
. The Lords by their Interlocutor the 14 day of J=ly 1564, - found, thy 
there being no Decreet of Suſpenlion extracted, the Lord Balwerig 
mig” refile, and take up. bis Diſpoſition. | 2 


The Creditors gave in a Bill, craving to be further heard, and alledy 
ed, that albeit in Ations, Defenders may propone compenſation, of 
other Defence, and before extraCting of the AR, may pals therefron, 
rebus integris; yet that holds not in Suſpenſions where there is-no Litiſcop 
tc{tation, but the compenſation is inſtantly verified by produttion of 
Right compenſtd by, whereby ipſo jure, the proponing of the comp 
tion extinguiſheth both Debts, and it was Balwerinochs fault that he dif 
not extract the Deereet-of Suſpenſion, being an 'Abſolvitor in his own 
favours, - 29, Though Parties might refile before ExtraCt, yer that « 

only be rebus integris, but Balmerizoch cannot now refile when: there fl 
| ſupervenient A@ of Parliament; , diſcharging the execution of Sir Willing 
Dicks Bond as being a publick Bond till the Parliament give order, for if 3d 
merinoch had refiled in time, Sir William would have recovered payment 
of that Bond as he did of the other Debitors therein. 3%. -Albeit thee 
were place to reſile when a Decreet is pronounced, it could not hold'iq 
this c:ſc, becauſe this Right of 8almerinochs was not only produced blaik 
in the Aſſigneys.name, þut the compenſation was compleated, either by 
a;-reement of the Parties, or by Sentence of the Judges who gave up-tie 
blank Aſfigna-ion to Mr. Alexander Dick as FaQor for his Father, and ha 
it was in; Mr. Alexanders hand, is acknowledged by William Downies 
and fo cannot be taken out of his. hand after the delivery thereof, albet 
it came back to Balmerinochs hand, viit & modis, without his conſent; 
and William Downie by his Oath acknowledgeth, that after the Decreet 
the blank Diſpoſition was produced by Mr. Alexa»der Dick for obtaining 
a Suſpenſion againſt Sir Jobr Smith, and was by order of the Lord 3 
mwerinoch returned back to William Downie as Clerk in the foreſaid Suſpet- 
Hon, and that he had only warrand to give a fight of the Diſpovucgy 
the Lord Balwerinoch, upon whoſe Letter William Dowjie delivered 
ſame to James Gilmour, and never got it back again. 4% The vey 
Compenſation was Homologate and compleat, in ſo far as the blank RN 
being 400 merks ſhort of that charge Balmerinoch payed the ſame to-Mt 
William Dicks FaGtor, and accepted his Diſcharge for compleating the 
Ballance. , - It was anſwered for the Lord Balmerinoch, That there was 


ther produced..a Decreet of Suſpenſion or any Minut thereof, _ 
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Oath of a Clerk taken Jong after he was out of Office could not make up 
the fame, though the Lords de recenti will make up Writs lot in Clerks 
hands by their Oaths and others, and that the Lord 3a/zrerinoch was not 
advertiſed to give in Interrogators for examination of Wzllian Downie z 
and ſuppoſe the Minut of the Decreet were produced, he might and did 
refile, and took up his Diſpoſition, and it is beyond doubt, but that be- 
fore extraRt a new emergent reaſon of Suſpenſion might have been made 
uſe of againſt Sir William, viz, the Act of Parliament, declaring that Debt 
# publick Debt 5, neither was it Balmerinochs fault that the Decreet of Su. 
ſpenſion was not extracted, for it being upon Compenſation, it was a Li- 
beratioo t0 Either Party, and it was <qually their part to extract it, but 
the fault was in Sir William Dick who could not make uſe of that Decreet 
till he had performed his part, vis. till he had granted Aſſignation to Bal- 
merinoch againſt one of the Subſcribers of the Bond, for recovering the half of 
the double proportion payed by him, according to the order of the Judges at that 
time in relation to all theſe publick Bonds, and until the conſent of the Donatar 
to Sir William Dicks Eſcheat had been obtained.and the Arreſt ments purged laid 
dn inBalmerinochs hands; upon which grounds there were diſtinct reaſons 
of Suſpenſion, as appears by the Bill at the Signet, ſo that albeit there had 
been a Minute ſuſtaining the Compenſation, , it could only be conditional, 
all cheſe things being performed by Sir William Dick, which never was 
done ; and it being clear by William Downies Oath, that near the time of 
thit Minut Baſmerinoch took up his Diſpotition, Sir Williaz might have 
infiſted for a Decreer condemnator 3 and albeit William Downies Oath bore, 
that the Diſpoſition was in Mr. Alexander Dicks hand, yet it no ways bears 
bo have brew delivered 16 him, But that the Proceſs was loſt, and that as ſoon as 
the Diſpoſition was found in Mr. Alexanders hand it was returned by order of 
the Judges to William Downies hand as Clerk to the Proceſs, ſo that now 

Balrrerinochs evident, and m his hand produced by him, it cannot be 
taken from him but by Writ or his Oath, and by no Witneſles, much leſs 
by one Witneſs whole Oath bears the manner how it came in Mr. Alexan- 
der Dicks hands, as aforclaid. 


The Lords'before anſwer did allow either Party to adduce Witneſſes, 
and alFother evidences to mſtrua, whether there was a Minute of Decreet 
of Suſpenſion, whether the blank Diſpoſition was delivered up by Mr. Alex- 
ander of confent,or by order of the Judges; and if it was in the hands 
bf Mr. Mexarder Dick, and how it came therein, and how it returned there- 
from to Baimeriroi and ifthere wasfuch a Diſcharge of 400 Merks to com- 

eat the Compenſation, upon which Sir Job» Samthb, Sir James Stxart,Mr. 

More, who had been Servatit to Sir Andrey Dick, Fames Brown who 

bad been Servant to Willizm Downie, James Chambers who had been Ad- 
vocat fot Bulwerino,were Examined; and asto the having of the Diſcharge 
of 400 Merks, the Lord Balmerire 2ud the Maſter of Bulmerino were often 
Examined, .and many other perſons, and the Difpute was ended the laft 
Winter Seffion, and a day appointed for adviſing of it inthe end ofthe Sef 
Lon, but was not gotten done; and in the Summer Seffion the Advocats 
for the Creditors having lett the Houſe, the Creditors got ſeveral delayes 
to fit thernſclves with Advocats. And now it was alledgetd for them, that 
they were willing +0 take up the Defence proponed upon their Declara- 
tor, and faffer the Lord Babmerino to take Sentence,in which they would 
be abſent; which they might well do, ſeing there was no AQ of Litis- 
conteſtation upon their Defence, but 2n A before Anſwer. It was An- 
lweted, that there was firſt an AR of Litis-conteſtation upon the 14 of 
Oo 3 July 


[4 
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July 1664. and thereafter upon the Creditors application, an AR befyy 
Anſwer upon both Proceſles 3: ſo that according to the Lords conſtay 


cuſtom, they have ever ſuſtained Aﬀts before Anſwer, as Acts of Liris.cqp, 
teCation, the difference only being, that in Ads before Anſwer neiths 
Party hath the ſole Probation,but there is a conjunCt Probation which cz, 
not be in the ordinar Terms of Litis-contcſtation, which 1s cleared by an az 
of Sederunt, after which no new Probation can be adduced, and afix 


Probation no Party can be allowed to take up their Proceſles, 


The Lords found that the Creditors could not take up their Proceſs jp 


this ſtate of the Proceſs. 


The Creditors further alledged, that though they had not recovers 
the Diſcharge of 400 Merks, which would clear the conſent of Parties tg 
the Compenſation, yet they had a Probation ofthe tenor thereof, depend. 
ing, and craved that the Proceſs might not be adviſed, till the famine wer 


cloſed, 


The Lords proceeded to adviſe the Cauſe, and found that it was ny 
proven that the blank Diſpoſition was delivered to any perſon for $i 
William Dick, either by Authority of the Judges, or conſent of Parties,anl 
that the having of the Diſcharge of 400 Merks was not proven, and there, 
fore they adhered to their former Interloquutors of the 14 of July, 164, 
finding that ſeing there was no Decreet extraled, that the Lord Balmering 
might reſule from the Compenſation, and take up his Diſpoſetion , and therefue 
repelled the Defence, and Decerned, reſerving to the Creditors their A. 
Aion of Probation of the Tenor ofthe foreſaid Diſcharge,and in caſe thy 
recovered the ſame, or proved the Tenor thereof, reſerving any Declan: 
tor or other Proceſſes to be founded thereupon, as accords of the Lay, 


Elphingflon contra Hume and the Laird of Stenhope, December 11, 164, 
FJ He Laird of Stezhope being Debitor to Captain Johnſton's Son, 


as Exccutor confirmed to Captain Jehnſtonn,afligns the ſame toMr, 


James Elphingſton, who having ſhowen the Alſlignation to Stenbepr, he 
promiſed payment, and upon the Afſfignation and promiſe, he obtained 


Decreet againſt S!erhope before the Sheriff of that 


hire 3 George Huw 


having arreſted the Sum in Stenhopes hand to be made furth-coming for 
payment of a Debt due to him by Joknſtouwr, obtained Decreet before the 
Lords for making furth-coming, Stenhope ſuſpends on double Poynding: 
In which competition it was alledged for the Arreſter, that he had artel- 


ed before any intimation of the Aſſignation, and (o is preferable; 


It was 


anſwered for the Aſſgney, That Stenhope having accepted of the Afſign- 
tion, and by his promiſe become Debitor before the Arreſtment, he was 
no more Debitor to the Cedent, nor could any Arreſtment for the Ce- 
dents Debt, after he ceaſed to be Debitor, become effeQual, and if this 
were not ſufficient, Sterhopes Promiſe could not be tooſed, ſeing he had 


reſted thereupon. 


"The Lords found that the acceptance of the Aſſgnation befare the Ar 
reſtment is relevant to prefer the Aſligney, but that it is not probable 
by Stenbops Oath, but either by Writ or Oath of «knowledge of the Ar- 
reſter 3 and if it be not ſo proven, they found that Stemhope was only ly- 
able in fingle payment, unleſs there had been tranſation or undertaking 


of the hazard. 
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M-Duff contra Stuart, eodem die: 


:Duff having purſued Stvart for the Sum of- 800 merks by Bond, 
[ wherein he is Cautioner ; He alledged Abſolvitor, 19. Becaule 
ke offered him to prove that the principal Debitor had made payment,in 
ſo far as he had given Moveable Goods in fatisfaftion of the Sum, 
20, Though he ſhould not be able to prove that the Goods were given 
exprelly in ſatisfaction, yet the price of the Goods 1s relevant as a Com pen. 
ation. It was anſwered, That both Alledgeances are relevant, but rhe 
delivery of Goods in ſatisfaQtion of a Bond is only probable ſcripto eel ju- 
ramento, and the Compenſation is receivable, it it be inflantly liquidat by 
the Purſuers Oath or Wricr. The Defender anſwered, That the delivery 
of Goods is probable by Witneſles, or intromithon therewith, and the va- 
lue thereof 1s preſumed to be in ſatisfaftion of this Debt, except another 
Cauſe were inſtructed, 29, That even the terms of delivery is probable 
by Wirneſles, for Bargains of Moveables, and all the Conditions thereof, 
are ordinarly found probable by Witneſſes. It was Replyed by the Pur- 
ſuer, That albeit Bargains of Seal, or the like Bargains of Moveables 
where Writ uſeth not to be adhibite, are probable by Witneſſes and all 
the conditions thereof, 1t cannot be drawn to this caſe where no Bargain 
or ContraQ is made, but. a Contra diſſolved by payment, and where it is 
for taking away of a written Bond, where Writ uſeth to be adhibue for the 
Diſcharge thereof, 


The Lords found that the alledgiance proponed upon delivery of the 
Goods 1n ſatisfaction, was only probable ſcripto vel juramerto, and that as 
Compenſation, it behoved, to be inſtantly verified, 


Kinloch contra Rait, December 15. 1674. 


Aſter Robert Kinloch gave Infeſtment to Jean Rait his Spouſe in. 
M lome Parcels of his Lands of Lethrie, bearing, 10 be in ſatisfation of 
the Proviſions in her Contra@ of Marriage, and thereafter gave her Infeft- 
vent m the reſt for love and favour ; after all gave a Bond of Proviſion of 
1000 pound in favours of Janet Kinloch his Daughter, with aa Infeftment 
of Annualrent out of the ſaids Lands. of Lethrie, In a Competition bes 
twixt the Mother and Daughter for the Rents of the Land, it was alledg- 
&d for the Daughter, That the Infefiments granted to the Wife, were 
Donariotis betwixt Man and Wife, ſftaute matrimonio, revockable and res 
vocked by the Annualrent granted to the Daughter, at leaſt the Infeft- 
ment granted for Love and Favour, - It was anſwered, That here there 
was no expreſs Revocation, but an indire& conjeQural Revocation, 
which is not ſufficient, ſeing the Husband might both grant a Liferent of 
the whole Land to his Wife, and an Annualretit to his Daughter furth 
thereof, not ro burden the Wites Liferent, but to burden the Fee. 

The Lords found, that ſeing the Annualrent of the Daughter was not 
ſuſpended as to its effe& rill the Mothers death, that it did Import a Re- 


vocation of the Mothers Liferent pro tarto as to what was granted for 
Love and Favour, 


Laird of Xelhead contra Irving and others, December 16. 1654. 


1% Earl of 2weenberry being Executor confirmed to the Counteſs 


his Mother, raiſeth a double Poynding againſt her Creditors for 
dearing their preference, eſpecially the Laird of 


Oo 3 


Kelhead, John Irving, 
| n 


and 
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and James Borthwick ; Kelheads Intereſt is, that his Son being married 1g 
@ueensberries Daughter, befide the Tocher contained in the Contrag, 
the Counteſs engaged for 5ooo merks, and after in her  Viduity In 4" 
1671, gave anew Bond for the ſathe Sum, and for ſecurity thereof diſj 

ed all the Moveables that ſhe ſhould happen to have the time of her d 
and alſo aſſigned the Rentsz whereupon Kelhead arreſted all the Moyg, 
ables in the Ladies own hand about the time of her Death, and ſhortly 
after her death came to my Ladies Houſe where the Moveables were, and 
took Inſiruments that he entred in Poflefiion thereof by his Diſpoſitiog, 
and when this Earl of Qzeensberry confirmed the Counteſs Teſtament, ptg. 
teſted that it ſhould nor prejudge his Right, he did alſo obtain Decree 
before the Sheriff againſt the Earl for delivery of the Ladies Moveable 
as having Right thereto by vertue of his Diſpoſition and Poſſeflion, 
Irvings Intereſt is a Bond granted by the Lady for 1000 pound, bearing, 
to be juſtly reſting and owing, and which he offered to prove to have bee 
for the Funeral Expences of my Lords Burial. James Borthwicks intereſt 
was a Bond due by the deceaſt Earl of Q»eersberry prior to Kelkeadt fir 
Bond, and an Accompt of Drugs to the Karl when he was on Death-bed, 
It was alledged for John Irving, That he is a priviledged Creditor, his Dehi 
being for the Funeral Expences of the Defun&, which is a privi 
Debt by Law, and our cuſtom introduced upon a juſt and nece 
ground of Humanity, that Defundts lye not unburied decently accordiny 
to their quality, and therefore whoever expend the Funeral Expences ate 
preferred to all other Creditors, ſo that Kelbeads Debt cannot comein 
comperition with this priviledged Debt, whatever Diligence he could 
utileſs the ſame had been ſo compleat as to have attained the full effe& and 
ſo Kelheads Arreſtment is of no effe&t againſt him : And albeit a Diſpo- 


ſition of the. Moveables by the Lady, and Delivery or Poſleſfion attained. 


in her life would have been ſufficient to exoner this @ueensberry her Exp 
cutot that he was not undet double Diſtreſs to deliver the Moveableaty 
Kelhead, and pay the Debts to the priviledged Creditor out of the fant 
Moveables, yet this Diſpoſition and pretended Poſſeſſion is not ſufficient 
to trarisfer the Property of the Moveables to Kelkead, becauſe the Lay 
hath prefribed the method of affeQing of DefunAs Moveables to be an 
by legal Diligences , fo that what is in bonis defun@s at the 
death catinot be tranſmitted by Poſſeſſion attained after, and the Diſpols 
tion makes him only a ſpecial Creditor , which does not exclude the privs 
ledge of the Creditors for Funeral Expetices, which J_ would 
not only prefer Irving iti a'competition againſt the Earls Executors, but ah 
ſo againſt all repreſentitig them, ſo long as the Inventat was not exhauſted 
by paytnerit made before Citation upon the priviledged Debt. _ | 
The Lords Found the Funeral Expences to be a priviledged Debt, prefet 
able to all 6thers the Defun&sCreditors,and that the poſſefion taken by Kdb 
head after the Ladies death was not effeCtual, and therefore preferred Irving 
to him + And likewife found that James Borthwicks Accompt of the D 
furniſhed tothe Defun& while he was on Death-bed, had the ſame 
as funeral expences, but would not allow his prior Bond, though. he at 
ledged it was for Drugs furniſhed upon former occaſions, 


As to which it was further alledged for Borthwick, that his prior Bond 
is yet preferable to Kelhead, to this effeR that he may thereby affect fuk 
of the Movtables as had been my Lord her Husband his Debitors 3; beatule 


m cotnperitions betwixt the Creditors of Defunts , and the arbor Cre: 
itors 
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Jitors of Executors for the Executors proper Debt, the Detundts Credi- 
tors are alwayes preferable, when both of them do affect cither the Goods 
'or Debts' of the Defunct. 29. Borthwick's Debt being anterior to the 
Counteiles Bond to Kelhead, the ſame 1s nul] by the AR of Parliament 
162T again(t fraudful Alievations amongſt conjun& Perlons, for the cauſe 
of the Bond being acknowledged to be a prior Bond gramed by the 
Counteſs for an additional Tocher with her Daughter privatly granted, 
befides the Contratt of Marriage, 1t was null as being a Wifes Bong, ſtante 
watriwzonio 3 and albeit it be renewed in her Viduity, yet being pcſterior 
to the Purſuers Bond, and for an anterior Cauſe not obligator, the ſame 
' s null-by exception or Reply, conform to the ſaid Ad, it Leing no real 
Right. 0” v 
The Lords found Berthwick as the Defundts Creditor preferable to Kel- 
head, - who was only the Creditor of the Executrix as to ſuch Moveables 
{belonging to the Executrix at her death, which were the Defun& Earls; 
and found alſo that Kelkeads Bond being poſterior to this Debt, with- 
out/an-ariterior onerous Cauſe,might be annulled by the A& of Parliament 
without Reduction. | 


The Heirs-Pottioners of Seaton of Blair contra Seatoun, December 22.16 74, 


Obs 'Seatonn of Pitmedden did appryſe the Lands of Blair in anno 1638, 
and was thereupon Infeft z After his death James Seatoun his elde(t 
" yon di?, diſpone the Right of. the Lands ro CG eorge Seatoin eldeſt Son to 
* the Debitor with Warrandice 3 but in reſpeR that the ſaid Appearand 
Heir was never ſerved Heir nor Infeft, Sir Alexander Seatoun the ſecond 
Son now becoming appearand Heir to his Father, giants a Bond, where- 
upon the Rights of x Lands of Blair are 'appryſed from him as charged 
to enter Heir, whereupon the Heirs of George Seatoun purſues Sir Alexane 
der Seatoun as repreſenting his Brother James Seaton, . upon the Clauſe of 
* Warrandice in James his Diſpohtion; and inſiſts againſt bim as behaving 
as Heir to his brother by drawing of his" Heirſhip Movcables, or get- 
ting a compoſition therefore,” or intrometting therewith. 29, As Jucra- 
tive Succeſlor to him by-a Diſpcſirten granted by the faid James his Bro- 
ther to the ſaid Sir Alexander. The Defender alledged, That the firſt mem. 
| ber of the Condeſcendence ovght 'to be repelled, 19, Becauſe the Defunct 
was never Inteft in any Lands, and fo could have no Heirſhip, being nei- 
ther Prelat, Baron; 'hor Burgeſs: +29. The Defun& was Rebel, and his 
Eſcheat was gifted and declared during his own life, long before the in- 
tentihg of this Cauſe, which doth purge the Defenders Intromiffion, who 
thereby is comptable ro the Donatar, and to no Creditor, in the ſame 
way as confirtnation of Executors purgeth vicious Intromiffion, 
Both which the Lords found relevant, = Sh 
And as to the ſecond Member, the Deſender alledged, That it is not 
relevant, for albeit a Diſpoſition to an appearand Heir who is alioqui ſuc- 
. ceſſurus be preceptio hereditatis, and infgrs a paſſive Title, yet that is only 
extended to Deſceridents, and never to Collatetals who are not appearand 
Heirs, ſo long as Defcendents ate in ſpe, and therefore Alievations of 


| Ward-Lands to Brothers or other Collateral; infers Recognition, but to 
Deſcendents it doth not. | 


The Lords found that the Diſpoſition by one Brother to the other, did 
not infer him to be lucrative Succeſlor.; 


Oo4 Marqueſs 
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Marqueſs of Dowg/as contra Somerpels, coders die. 


He Marqueſs of Dowglaſs did grant a Tack of the Lands'of Ry. 
ſchaw kh Mr. Pengiee ic 8 and thereafter gave a Tack a 


Rental of the ſame to William Somervel Mr. Williems Son, then an 
and after both he gave a Feu thereof to Mr. William Somervel; Mr, Wa, 
liam Somerzel (et a Tack to the Poſlefors, and there being now a Cog. 
etition for the Mails and Duties. It was alledged for the Marqueſs, Thy 
he ought to be preferred, becauſe the Rental granted to Williavs Somery 
was procured by Mr, Wiliam, as likewiſc was the Feu ſurreptitiouſy hy 
fraud under Truſt by Mr, Willa, who was the Marqueſles Chambe. 
Jain, and upon that accompt Mr. Wiliam had delivered up the Fen, aa} 
had agreed to deliver up the Rental alſo, 2%. The Rental taken in th 
name of the Son being an Infant, is preſumed to be _—_ Fake 
means, and fo muſt be affeted with the Fathers anterior Debt, as hath 
been frequently found in other Caſes, whereupon the Mazqueb hut 
raiſed Reduction and Declarator upon =_ Debts due to himby tie 
Father, It was anſwered for William Soxyervel, That he ought tobe 
preferred, 19, Becauſe the Rental being granted to him by the Marquek 
could not be excluded by any Deed done by his Father, who though he 
might have acquired for his Son, yet could not take away any js ecquifiha 
to his Soo, he being only his T ator and lawful Adminiſtrator, who gu 
do nothing prejudicial to Pupils, but only perform necefiary and probe 
able deeds» 2*®, All pretence of fraud in procuring the Rentals exduf- 
ed, becauſe it js acknowledged there was a prior Rental to the Fathe, 
Which was given up to the Marqueſs, and the like Rental jn all poings x 
newed to the Sqn, which could have no pretence of fraud z and a to 
the agreement to deliver up the Rental, it bad takenno effeQ, and w 
only probable ſcript wel _juramento, as to the Marqueſſes ReduCtion or Ie 
elarator upon anterior Debts, whateyer __ be competent ta third Pqr- 
ties, that could not be competent to the Marqueſs who granted the Rev 
talz and if there was any fraud thereby, was partaker of, and at left 
is preſumed not to have burdened, the Rental granted rothe Spn with the 
Fathers prior Debts, It was Replyed, That albeit a Father capnot pre 
judge a Right acquired to his Son by any deed of bis after the Right je 
blithed, yet if the manner of acquiring be fraudulent, and. founded upp 
the acquiring by the Father, it isrelevant againſt rhe Son, or before the 
Right is ed in the Sons perſon, ſo long as the Right is in the Faten 
hand, which he bath voluntarly acquired, and might deſtzoy his agreement 
to give up the ſame, is relevantagainſt the Son z and 1n thus caſe the Sor 
Rental hath never taken effec hy poſſefhan 3 for the Father fers a Tack w 
the Poſſeſſors in his own name, without mention of the Sons Right, ors 
Adminiſtrator to hjm 3 and as ta the manner of Probation of agreement to 
give up the Tack, Witnefles ex officio were deſired to be Examined , who 
yere perſons abave all exception. - 

The Lords fopng, that the allegiance for the Father, that he had a price 
Rengal of the ſame import , did exclude the allegiance of Fraud in the 46 
qujring of the Sppg Rentals, Bur fougd thar the Sons Renral acquired by 
the Father, and remaining in his hand, without attaining Poſſeſſion, and 
that the Fathers agreement to give it up, was relevant againſt the Son, but 
found that it was only probable ſeri vel juramento, but ordained the Far 
ther to Depone in preſence of , and to be confronted — 
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the Marqueſs didalledge to have been Witneſſes to the agreement, for giy- 
ing up the Tack; and the Lords ſfuſtaine4 the Marqueſs Declarator for 
any Debts due by the Father to affet the Sons Rental, being anterior 
thereto. 

This point did alſo occur to the Lords, whether the acquiring an Here- 
table Right after the Rental did import a paſſing from the Renta], asan in- 
conſiſtent more ignoble Right,lo that the Feu being given up to the Son,he 
could not make uſe of the Rental, unleſs it had been expreſly reſerved by 
Communing * As to which the Lords were of different opinions, but it 
not being debate by the Parties, they ordained them to be heard there. 


| upon, 


Mr. Devid Thoirs contra the Laird of Tolquhone, January 2. 1675, 


Aſter David Thoirshaving acquired Right from John Forbes to certain 
Lands, purſues ReduQtion & Improbation againſt theLairdof Tolgquhox, 
of all Rights competent to him of the faids Lands, who produced an A 

pryfing of the ſaids Lands upon a Bond granted by Joh Forbes Grandfir 
to Jobn Forbes, who is Mr. Davids Author, with an Infeftment following 
thereupon,together with the ExtraQ of the Bond out ofthe Sheriff-Court- 
Books of Aberdene, where it was Regiſtrat 3 and in reſpe& that the Extra 
not beirg ſufficient in caſe of Improbation, without producing of the Prin- 
cipal, Certification was granted a long time ago, but ſtill ſtopped for dos 
ing diligence againſt the Keepers ofthat Regiſter, for obtaining the Prin- 
cipal Bond yz and upon examination of the Clerks and others, Ic was found 
that the Bond was Regiſtrat, and that the Book in which it was Regiſtrat 
was extant, but that the Warrands and Principal Bonds for many years 
were miſcarried and loſt ; and thereafter Tolquhone having raiſed a Proba« 
tion of the tenor of this Bond, the Certification was ſtopped till the Te- 
nor might be diſcuſt ; but in regard the Principal Bond had been put in 
the Regiſter in amo 1632, there could be no Witneſſes found alive that 
faw the fame , and the Certification being now craved to be Extracted: 
It was alledged for To{q»hon the Defender, that albeit Extracts from Infe. 
riour Courts do not ordinarly ſatisfie the ProduQtion in Improbations with- 
out the Principal, yet there are two grounds that may ſtop Certification, 
2iz.if the Writ be adminiculat by other uncontrovertedWrits,acknowledg- 
ing the being thereof by the Debitor, or much more if it be Ratified, Ho- 
mologat, or acknowledged by the Debiror; or if it hath remained Regji- 
ſtrat and unquarrelled by the ſpace of 40 years; for albeit the AR of Pre. 
ſcription hath an exception of Falſhood, which may be purfued upon in- 
ſpetion of the falſe Writ, or other Evidenrs, thoughit were neverſo old, 
yet that cannot be extended to preſumptive Falſhood inferred by Certifi- 
cation, bearing, That if the Writ be not produced, it ſhall be holden and re- 
pmte as falſe, which hath no effe& , but as to that Proceſs, and the Writ is 
good thereafter, as to all other effets : Ita #, The Writ in queſtion 
was Regiſtrat 40 years before intenting of this Cauſe 3 and it is adminicu- 
late by —_ raiſed thereon, by Caption, Appryfing, and Infeftment ; 
and the Appryling clears, that che Debt was Suſpended, and yet that Exe- 
cution proceeded z fo that in all that time thereis nothing to ſhow thatthe 
Debitor did ever raiſe or infiſt in an Improbation. 3®. It is expreſly Hos 
mologate,in ſo far as the Debitor Johz Forbes having only two Daughters, 
Diſponed his Eſtate to Patrick Forbes his Oye by the eldeſt Daughter,with 
the burden of all his Debts; and the faid Patrickentered ina tranſaQion with 


P p Tolquhon 
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T olqubon in an0 1653, produced, whereby Tolquhon was obliged to dj. 
pone the right of Appryſong led on this Bond, and to warrand that the del =, 
reiting undiſcharged, and the Appryſing legally deduced, which is a clear, 
mologation and acknowledgment of the Bond, without any exception 
the verity of it, as was pretended 3 and John Forbes Son to Patrick hath; 
ſocntered in a TranſaQion with 7 olqukone for the ſame Debt, before | 
Right made to Vir, David Thoirs, who was privy to the Tranſaction, wy 
Advocat in the Cauſe, the matter being litigious, he 1s in no better cal 
than John Forbes his Author who tranſated. The Purſuer Anſfiy 
that Certification ought to be granted, notwithſtanding all theſe alley, 
ances 3 for as to the Preſctiption,it was interrupted bythe Minority of Ju 
Forbes, Mr. Davids Author, which was acknowledged, and ſo there yy 
no further Debate as to that point. 29. As to the Adminiculation, ſcarce. 
ly could the probation of a Tenor ſtop Certification, much leſs Admigicy. 
lation ; neither can the diligences alledged uponbe reſpeted, 19, be, 
cauſethe Writ was Regiſtrat 1n ano 1632. and there appears no dili 
till the year 1643. ſo that for eleven years, . in which Mro William For 
the Creditor was alive, he ſufferedit tobe latent, and did not, nor duff 
not owne it 3 and albeit Appryling was deduced thereafter, yet for yy 
years neither he nor his Succeſſors attained poſſeſſion of the Land, orin 
carcerat the Debitors perſon; and albeit a Suſpenſion be mentionat i" 
the Appryling, it is not produced, neither doth it appear whether lapro- 
bation was alledged therein; and all theſe grounds and ſtronger being 1. 
ledged in the Improbation, at the inſtance of the Lord Lindores agank 
the Vaſſals of Lindores z and though they alledged that the Re 
Jiſters of Falkland were carried away, or the Warrands deſtroyed by the 
F-noliſhes yet the Extract there did not ſtop the Certification : and th 
all diligence was uſed upon theſe Rights, and poſſeſſion attained thereby, 
which 1s not here and as to the Homologations by Patrick Forbes Tranki: 
tion, 1%, It is not relevant, for though an Heir or Succeſſor ſhould grant 
a Bond of Corroboration of a falſe Bond, being ignorant of the Forger 
thereof, yet if thereafter he ſhould come to the knowledge of the Forger, 
the Ratification would not exclude him, much leſs a Homologation which 
is but an indire& Ratification,: and Patrick Forbes his Tranſaction is only in 
anno 1663. 29, Whatever the Ratification or Humologation of the De- 
bitor might import, Patrick Forbes TranſaCtion can operat nothing, becauſe 
that before that TranſaQion he was denuded of the Lands in queſtion in 
favours of William Forbes his Son, to whom John Forbes Mr. Davids Aw 
thor is Brother and Heir, and cannot be prejudged by any acknowledge 
ment by Patrick Forbes his Father whom he repreſents notz and as to Jobs 
Forbes his Tranſa&ion, he was Minor, aud hath raiſed ReduQtion : and in n 
the TranſaQtion it is provided, that if he upon Minority ſhould refile, his Ii 
Curators who tranſacted. with him ſhould not be bound, It was Reply: S 
ed for the Defender, that though after ſo long a time all the diligence bi 
upon this Bond be not ifivex yet there is more nor ſufficient to take L 
off the preſumptive Falſhood thereof for not produttion, when it is W m 
ſtructed that it was truly Regiſtrat and Booked, and loſt without the Cre- WW ha 
ditors fault, and ſo much diligence done thereon in the Debitors ownlife, (© fo 
who having raiſed Suſpenſion, which being his own Writ, ought to be (of 
produced by this Purſuerz and it would appear to bear nothing of Impro- WU de 
bation, - which is not competent by way of Suſpenſion, without Reduit» W j» 
on and Improbation, in reſpe& it cannot be inſtantly verified ; and it can- 
not be imagined that any perſon would ſuffer his Land to be A pprfes 
a 
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and Infeftment thereon, without uſing diligence for improving the fame in 
his own timez and this Improbation was never raiſed nl Mr. David 
Thoirs got right 3 nor 1s there a Veſtige that ever the Creditor or his Suc- 
ceflors pretended any thing againlt the verity of the Bund 3 and what is 
done by Mr. David is at random,f« T he could not give his Oath of Calum- 

ny of any ground of verity of the {uſpicio!1 of the Bond, which he never 
faw ; and what is all-dged in the caſe of Lirdores, and of Dotur Hay, a- 
gainll AH arjory Jamiſon, where the Extracts did not latisfic the productt. 
on : lt is not denyed that by the common Rule, that Extracts from Interi= 
our Courts ſatisfies not production y but in theſe caſes there was nothing 
pleaded or proven as to Adminiculation, or Humologation of che Rights. 


'The Lords found that this matter having been litigious before Mr. Da- 
vid Thoirs Right, and he ſtating himſclf in the ſame condition with Joh 
Forbes his Author, they found that the Evidences produced for admini- 
culating the truth of this Writ, and the Homologation being alſo inſtrut- 
ed, whereby it did appear that Patrick Forbes was Infeft by a Diſpoſition 
from John Forbes the Debitor in this Bond, with the burden of all Johns 
Debts, except his-Cautionries, and in this Bond John and ſeveral others 
were Co-principals, which being prior to Patricks Diſpoſition to his Son 
WViliam, who became thereby lucrative Succeſſor to Patrick, who by the 
acceptance from John of the Diſpoſition, 1s lyable to his Debt; that there- 
fore upon the whole matter there was ſufhicient grounds adduced to ex. 
clude certification againſt this Bond, the extra@ whereot was produced, 
though ihe principal was not, being loſt in manner foreſaid, 


Ballartine contra Edgar, January 5, 1675. 


AJe Laird of Empsfield having granted Bond to James Ballantine and 
his Spouſe, the longeſt Liver of them two in ConjunR-fee and 
Litcrent, and after their deceaſs to Ballantine their Son ; the 
Father in his own time uſed Inhibition, and now John Ballantine his Son 
purſues Reduction of all Rights granted by the Laird of Empsfield after the - 
Inhibicion, and infiſts againſt Margaret Edgar who had a Liferent-Right 
from her Husband, and he a Right from Zmpsfield after the Inhibitiong 
It was alledged for the Defender, That the reaton of ReduRion could not 
militate agaiuſt her at the inſtance of this Purſuer, becauſe he neither hath 
nor could have Right to this Bond or Inhibition 5 for the Bond bein 
granted to James Ballantine and Ballantine his Sun, albeit the 
Purſuers name be now filled up in the blank, yet it could not belong to 
him, becauſe he was not born at that time 3 and it is viſible by the Inhi- 
bition, that the Sons name was blank in the Inhibition, and John his 
name 1s filled up with another hand, and therefore the Executions of the 
Inhibition is only at the inſtance of the Father, without mention of the 
Son, who being only Liferenter, the Inhibition could extend no further 
but as to his Liferent-Right. It was anſwered, That the Father was not 
Liferenter but Fiar, and the Son an Subſtitute, and therefore the Father 
might aſhgn the Bond, or diſpoſe of it at his pleaſure, and albeit this Son 
had not been then born, the Father might fill up his name when be pleaſed, 
ſo that the Inhibition uſed at the Fathers inſtance, is effeual to his Heirs 
of Line or Proviſion by ſubſtitution, or to his Afſigneys 3 and this Defen- 
der hath no Intercſt to debate how his name came in the Bond, that being 
Js tertii, \eing there is no other Heir or Child pretending Right. 
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The Lords ſuſtained the Inhibition as being done at the inſtance of the 
Father as Fiar, and found Procelſs at the inſtance of the Son as Subſtitute 


The Defender further alledged, That the Bond was ſatisfied in wh): 
or in part, in ſo far as the Inhibition thereupon affeRting the whole Þ. 
ſtate of Empsfield, which was tranſmitted to many ſingular Succellors after 
the Inhibition they payed the whole or a part of the Sum. of the Bong 
for clearing their Lands of the Inhibztion. It was anſwered, T hat if it were 
alledged that they had given Sums in payment and fatisfaQtion of this 
Debt, relevant, but if it was only a TranſaQtion with the Inhibiter tore. 
ſtri the Inhibition to other Lands, and paſt from theirs no way in name 
of the Debitor, or for his behove, it could not be imputed in payment, 
for thele Perſons were not bound for the Debt, and as they might tree| 
gift to this Purſuer, ſo they might tranſaR to free them from Plea, whid 
TranſaRtion if it bore exprelly that it ſhould not be imputed in the Sim, 
it could not then be imputed, and the fame is now done by a Tranſatton 
upon the fingular Succeſſors account only, It was Replyed, That what. 
ever was the intention of Parties, or the terms of Tranſation, it was x 
ſyre ground in Law bora fides now patitur ut iden bis exigatur, and there. 
fore whatever the Creditor obtain upon account of the Debt, he canng 
crave the ſame of the Debitor, and this hath frequently been found in the 
cale of many Cautioners, or corre; debexdi, that if a Creditor diſcharge ary 
of them without getting any thing therefore, it refolveth only in pauy 
de non petendo, and he may demand the whole off the reſt who will 
relief notwithſtanding againſt that Party fo diſcharged 3 but if any thing 
be payed upon that account, it is ever imputed 1n fatisfation of the Dehy, 
whatever the terms be betwixt the Creditor and Cautioner, which cannat 
be on account that they are obliged and lyable to mutual Relief, for the 
mutual Relief is unprejudged, and therefore the only ground is #e idin 
his exigatur, which holds as well in this caſe as in the caſe of Cautioner, 
far ſyppaſe a Creditar ſhould arreſt, and purſuing for making forth-con- 
ing, ſhould get the Party holden as confeſt who was not Debitor, and 
yet ſhould purſue the principal Debitar for payment, who excepting, up- 
on what was recavered hy the Arreſtment, it ſhauld be offered to be pro- 
ven by bis Qath, that he knew there was nathing due by the Party in 
whoſe hand the Arreſtment was wade,ſo that whatever was recovered that 
way vpan the Creditors diligence, did not prejudge the Debitor, nor 
coyld pot be imputed in his favours; this would certainly be repelled # 
idens bis exigatzr, and if the gentrary were ſuſtained in ſuch caſes as this, 
a Party might obtain ſatisfaftion of his whole Sums by Parcels, and yet 
crave the whale again, 

The Lards faund, that whatever was obtained by the Debitor, and 
was not upan account of Expences wared out by him, was to be imputed 
in fatishRGion pro bent. 


Earl of Northech contra the Laird of Pittarro, coders die. 

He Earl of Northerk having charged Pittarro for 2090 pound cots 
| tained in his Bond, he fapended on compentatiop, as having obtain- 
ed a ffignation from Cathorire Carnegy to the Sum of 1000 pound, and tg 
Northesks Back-bond, bearing, That he having received Aſſygnation from 
Katharine and her Fusband, and thereupen bad with ſeveral other Sums of 
his own appryſed the Eands of Craig their common Debitor, therefore he oblig- 


ed himſelf ſo ſoon as he ſhould recover payment of the ſaid Appryſing, he ſhould 
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pay the ſaid Katharine 3 and true it is that Northesk hath diſponed this Ap- 
pry fing to Hatton, and ſo muſt be preſumed to have gotten qa 
otherways he would have referved this Right,or diſponed it with burden 
of the Back-bond, It was anſwered, Thar albeit Nortbesk hath diſponed 
the Appryling,he cannot be lyable,unleſs m the terms of his Back-bond he 
had gotten payment,which no prefumption can inter,que cedit veritati; the 
Agreement betwixt himand Hatton is produced, by which it appears that 
there was anterior Rights upon Craigs Eſtate wholly excluſive of this Ap- 
pryſing,and that all he got was upon the account of his anterior Rights,nei- 
ther isthis liquidat how far the faid Katharine could have Intereſt. It was Re= 
plyed, That the Back-bond cleared that Northesks name was but in Truſt, 
and that at no time he could refuſe to denude himſelf, unleſs he had pay- 
ed the Sum, and ndw he cannot denude, becauſe he is already denuded, 
without reſervation or burden of the Back-bond. It was Duplyed, That 
to denude is fat?um, and no ground cf compentation, and it now being 
faum impreſtabile, he can only be lyable for Dammage and ntereſt, 1 
was Triplyed, That the Fa@ became impreſtable by his own Deed, E. 
therefore he cannot put the Party Truſter to diſpute the validity of their 
Rights when he hath put the fame away, as was found in the caſe of Janet 
Wiles contra Mr. Walter Bruce, 


The Lords found that in fo far as the Lord Northesk had received bene- 
fite, or might have received benefite by the ſaid Appryfing as to this 
Debt, and in ſo far as the Intruſter was damnified, which could be in- 
ſtrued and liquidate i»ſtarter in this Procels, the Lords would ſuſtain 
the ſame in compenſation, and no further. 


Glendinning contra the Earl of Nithſdale, January 6. 1675. 


Y a Minut of Excambion in 4»n0 1605, Glendining of Partonn did ex- 
cambe his Lands of Glendiving with Jobwitoun of Weftraw with his 
Lands of Dolphingtonn, which Minnt was afligned to Glendining of Logan, 
and now is in the perſon of George Glendining his Son 3 Glendining of Lo-« 
gan entered in a Contract with the Earl of Nitbſdale, and thereby 
diſponed him the Right of by the Minut, for which the 
Earl of Nithſdale was obliged to do diligence for recovery of Dolphingtour, 
and to pay the price of the half thereof as the ſame ſhould be determined 
by Sir 1homas Hope, and in the mean time to pay the half of the Dutiesz 
whereupon the Earl of N3th/dale purſues the Laird of Weſtraw for perfe&- 
ing the Minut,and putting him in poffeffion of Dotphingtoun,and obtained 
Decreet in azo 1613 in abſence, which being faſpended by Weffram, he 
obtained two Decreets of Suſpenſion againſt him, the tft whereof wasin 
anno 1633, wherein Weftraw fufpended upon obedience, and confi 
the Writs for Extention and Pofleſfion, which were given up to Nith/dale, 
who proceeded no further to attain Pofleſſion 3 whereupon George Glen 
dining purfued Robert Earl of Nithſdate for the half Rents of — 
m which Proceſs there was Litiſconteftation and Probation, and the ſe 
concluded, and after Robert Earl of Nith/date his death, he raiſed' Tranf 
ferrance againft this Earl as repreſentmg him 3 in which Proceſs, Compea- 
rance was made for Johnftoun of Weitraw, who produced an Afignation 
to the Minut of Excambion by Glendining of Partowe to his eldeſt Son 
Robert within three days date, and pur in the Regifter in anno 1673,and 
Ikewiſe a '\ atification by Robert, Diſponing alt Right of Dolphingrtoun fo 
Weſftraw i# anno 1613 3 — It was alledped that there could be 
P 3 NO 


302: Thbe Deciſions of the Lords of Seſſion, 1675, 


no Transferrance or Decreet in the principal Cauſe, becauſe long before 
Partouns Right to Logan he had aſſigned the Minut to his Son Robert,whg 
had afligned the ſame to Weſtraw, who thereby was ſecure, and did ex. 
clude this Purſuer having Right by progreſs from Logan, and which gig 
alſo liberat the Earl of Nith/dale, feing thereby Logans Right was exclug, 
ed. Tt was anſwered for the Purſuer, That the alledgiance upon the 
' Writs produced, is no ways competent in this ſtate of the Proceſs ; fo 
albeit the Lords uſe to receive Defences inſtantly verified poi? concluſioney 
in cauſa, yet that is only where the Writs are authentick and unſuſpeRyby; 
this Aſſignation to Robert is moſt ſuſpe, bearing date 1n amo 1605, ang 
put in the Regiſter in az»o 1673, and therefore being competent an 
omitted in all the Procels at the inftance of the Earl of Nithjdale againg 
Weſtraw, and at the inſtance of the Purſuer againſt the late Earl of Nithſ 
dale, it is not now receivable. It was Replyed, That the firſt Decree 
at the inſtance of the Earl of Nithſdale was in abſence, and the ſubſequent 
Decreets were Decreets of Suſpenſion, againſt which competent and omitted 
was not relevant; and as to the Act of Litiſconteſtation againſt the lax 
Earl of Nith/dale, theſe Writs pre come to knowlecge lince, and hoy. 
ever being proponed, and inſtantly proponed before Sentence, they arg 
receivable. It was Duplyed, That they ought not to be received in this 
{tate of the Proceſs, being moſt ſuſpe& of RR and the principal 
Aſſignation to Robert was lately in the hands of one Pringle a Vintner 
who offered it to the Purfuer for a Doller, and offered to burn the 
ſame if he dcfired, ſo that it hath. been a forged Paper kept up of pur. 
poſe till the Witneſſes were dead, and Glendinirg of Partoun being a pri 
vate perſon, his Hand-writ cannot be found to redargue, near af er the 
ſpace of 70 years, and the Lord N#hſdale having been obliged to do dili 
gence, but being negligent ſince the year 1632, if he had then taken Poſ- 
ſefion, the Purluer would have gotten the Rents yearly, and been ſe 
cured as bona fide poſſeſſor, until this pretended Right was produced, he 
therefore cannot obtrude it to exclude the Purſuer from the bygone 
Duties. 3 


The Lords refuſed. to admit theſe ſuſpe& Writs in this ſtate of the- 


Proceſs, but prejudice to Nithjdale or Weſtraw, to make uſe thereof as as 
cords of the Law. 


Ines contra the Laird of Innes, January 7. 1675. 


Lexander Innes mn his Contratt of Marriage, provided a Wodfſet-Right 

of 3000 merks to himſelf and his future Spouſe in Conjun@. fee, and io 

the Heirs of the Marriage, and thereafter obligeth himſelf to re-imploy that 
Sum, with the 2000 merks of Tocker to the Wiſe in Liferent, and to the Heiri 
in Fee, which failzicing to his other Heirs-wale, and laſt there is a repeti- 
tion of the ſame Clayfyas to the Tocher to be implozed to the Wife in Life 
rent, and the Clauſe hath born to the Heirs-male of the Marriage, and 
ſignegs foreſaids, but is vitiate and made to the eldeſt Son of the Marriage: 
Upon this Contrad there is Inhibition uſed, and thereupon there is now 
Redudtion of a Right made to the Laird of [-zes of the Wodſet, as being 
after the Inhibition, after which the ſaid Alexander Innes could not other- 
ways diſpoſe of the Wodfſet, then conform to the forelaid Contra of 
Marriage. The Defender alledged Abfolvitor, Becauſe the Purſuer by 
this Contra had no Intereſt to reduce his Fathers Diſpolition of the Wod- 


ſet, becauſe as to theaſt Clauſe in relation to the eldelt, Son it is "_-_ 
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and for the former Clauſes, thereby the Father is Fiar, and the Son hath 
no Intereſt, but as Heir-male of the Marriage, and fo in his Fathers life 
cannot at all purſue, nor after his death, becauſe he could have no Intereſt 
till he were ſerved Heir to him, and ſo could not quarrel his Diſpofition, 
but behoved to warrand it ; and albeit upon ſuch Clauſes. the Wife hath 
Intereſt to caule the Husband employ the Sums for her Liferent, yet the 
appearand Heir hath thereby no Intereſt, neither: are ſuch Claules in the 
condition of theſe Clauſes which have their effeR during the Defunds 
life, wherein Heirs are interpret as Bairns. 


The Lords found the vitiation viſible by inſpeftion, and had no reſpe& 
to that Clauſe, and found the former Clauſes could give the Son no Inte- 
reſt to reduce the Fathers Deed: 


Waird contra Waird, January 8. 1675. 


Arion Waird purſues an Exhibition of Writs granted by one James 
and William Wairds to whom ſhe 1s appearand Heir, and thereupon 
obtained Decreet before the Magiſtrats of Stirling, which being ſuſpended, 
the Suſpender ini-ſted on theſe Reaſoris, 19, That the Charger hath re- 
nunced to be Heir. 20. That ſhe hath emixt her (e]f with the Defunds 
Eſtate, by granting Bond, whereupon the ſame is adjudged from her ſelf, 
and (o res non eft integra, (he cannot deliberate, and ought not to put the 
Defender to the trouble to produce theſe Writs to her. It was anſwered, 
That the Renunciation to be Heir was only in favours of one Creditor, 
and is not general, and may be ſatisfied; and doth neither hinder the Pur- 
ſuer to enter, or deliberate 3 and forthe alledged emixation, it is not re- 
levant to ſtop Exhibition, neither hath the Purſuer poſſeſſed thereby, and 
if it were true, may renunce the ſame; 


The Lords repelled the Reaſons, and ſuſtained the Exhibition. 


Mcintoſh contra Frazer, January 9. 1675. 


Lexander M*intoſh having purſued the Laird of Strichen for payment 

of a Sum of Money, he proponed two Defences, Preſcription and 
Paymerit. Againſt Preſcription the Purſuer Replyed upon Interruption, 
whereupon Litiſconteſtation being made, and the Cauſe being called to 
be adviſed, the Purſuer produced a Sumtnonds execute for inſtruQing the 
Interruption, and the Defender produced a Diſcharge of the Sum, granted 
by Mcintoſh his Curators. It was objefed againſt the Interruption, that 
the Citation was not ſufficient, unleſs it had been called in judicio, others 
wiſe it might be eaſie for Meſſengers or others, by forging Citations, to 
make Interruptions, which if called in Judgment, and ſo made known to 
the Party, they would have improved; It was alledged againſt the Dif- 
charge, That it could not prove payment to the Creditor, becauſe it is 
hor ſubſcribed by him, neither covnld his Curators lift the Sum, or Diſ- 
charge the ſame without their Minor, for though Tutors a& for their 
Pupils, Curators a& but with their Minors, It was anſwered, That Cx- 
Fatores dantur rebus, and ſo by their Office they may lift the Minors Rents 
and Sums, and they are ordinarly their FaQors, and in a matter fo an= 
cient 40 years ſince, 'it were hard to put them to produce FaQories if 
Writ, for if the matter had been recent, it would have been a good AL 
ledgiance that the Curators were FaQors, or at leaſt holden and repute 
Factors, which muſt be preſumed after fo long a time, eſpecially ſeing 
the Diſcharge was regiſtrat while the Minor hved, and if need beis, it 1s 
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offered to be proven, that the Minor had diſcharged the Curators of qj 
their Intromiſtions. It was Replyed, That Curators by their office are 
nor Factors, even as to the lifting of Rents, albeit they may hinder the 
Minor to uplift without their conſent, and neceſlitate him to name FaQgy 
by their conſent, much leſs as to lifting principal Sums, as to which , 
double preſumption is of no moment, for holden and repute Fadors ig yy 
a preſumption, and by the length of time to preſume that they were then 
holden and repute, is of no importance, And as to the Minors Diſchs 
to the Curators, 19. It is not relevant, except in the accompt this Syn 
had been deduced, for a general Diſcharge will not import the Ming, 
knew that his Curators had lifted this Sum, which warrantably they couly 
not,nor is it preſumed that a Minor knew what was regiltrat 1n that Shire, 

The Lords found the interruption ſufficiently inſtructed by the Citation, 
without produQion in Judgement,and that the Diſcharge of the Curatoy 
was not ſufficient without the Minors Subſcription, or that a FaQtory war 
proveng and found that a general Diſcharge would not extend to thi 
Sum, elpecially ſeing the Minors knowledge of his Curators intromiſſion 
could not now be inſtructed by his Oath, he being dead. 


Town of Edinburgh contra the Earl of Lothian, coder die. 


"T3 Lady Tefter having mortified 5000 pounds for the uſe of the poor 
in ſome P aroches about Jedbawgh,the ſame was put in the hands ofthe 
Town of Edinburgh,who gave Bond therefore; which being loſt,there wa 
Procek at the inſtance of the Miniſter. and poor of theſeParochbes, and at the 
inſtance of the Earl of Lothiav, as now became Patron of theſe Parochs, 
at whale advice the Sum was to be imployed, againſt the Town, proving 
the Tenor of the Contra of Mortification, wherein the Town 

a Defence, that they had made payment of the Sum to the Earl of Loh 
— and it being alledged that the Earl alone had not power to uplift the 
um, 


' The Lords before Anſwer to the relevancy, ordained the Earl of Ls 
thian to Depone, whether he received the Money or not, with Certificat- 
on if he Deponed not, to be holden as confeſt ; whereupon the Earl ws 
holden as confeſt, ye in a Bill deſiring to be reponed, and ws 
thereupon reponed,and a new Term affigned, and then was again holden 
as confeſt ; The Poor obtained Decreet, and now the Town purſues the 
Ear! of Lothian for the relief to pay the Sum to be employed according to 
the firſt deſtipatian, and for proving his receipt of the Sum, make ule of 
the Decxeet of Tenor, in which he 1s bolden as confeſt. It was alledged 

for the Earl, 1*. That his being holden as confeſt could operat nothi 
except in the ProceG wherein he was holden as confeſt z neither was it 
. equivalent as if he had deponed and confeſt , which might have pro- 
ven againſt him at the inſtance of any other party. 2% Though it 
could. operat. , yet he craves to be reponed, It was Anſwered, That be- 
ing balden as confeſt proves as efteQually as the acknowledgment it 
ſelt, as tothe effe$ the Oath was. to be adhibite, and ſing the Earl was 
a Purſuer in the Proceſs, and a Debate did ariſe upon the rele- 
vancy what his Oath would import, The Lords did not determine the 
relevancy, but that the matter of fa& might firſt appear, ordained him to 
Depone, whether he received the Money, declaring that if he Deponed 
not, he-ſhould be holden and preſumed asif he bad Deponed and conteſt, 
and being holden as confeſt, what ever could be relevantly founded wy 
ls 
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bis real Confeſſion, may alſo be preſumed upon his preſumptive Confelli- 
and therefore the Town might either crave to be free upon his Re- 
ceipt ofrhe Money, or at leaft the Earl upon his Confeſſion ſhould be 
decerned to relieve them3 and though they have raiſed a new Summonds, 
it is but a continuation for the ſame Cauſe, neither can the Earl be re- 
, having been twice holdea as confelt , and nothing alledged to 
e his Contumacy 3 but on the contrary Corkper his truſty and intimat 
Friend, bis Chamberlain, and ſeveral Miniſters being examined for admi- 
nicularing the verity of the Contra, Depones that the Earl received the 
Money, and payed the Annualrent to the poor ſeveral years, and the 
Town Theſaurers Accompts bear the ſame. 


The Lords found that the Earls being holden as confeſt, as ſaid is, was 
a ſufficient Probation in this Proceſs among the ſame parties depending on 
the former Proceſs, and notwithſtanding of the evidences adduced, they 
had ſach deference of the Earls integrity, that it under his Hand he would 
deſire to be reponed , as not having received the Money, they would 
take it inconfideration, but that not being done, the Decrect was ordain- 


ed to be Extrated. 


Glendinning contra the Earl of Nithſdale, January 13. 1675. 


His Cauſe having been Debate upon the 6 day of January laſt,it was 
T then repreſented as containing a transferrenceof a former Procels at 
the Purſuers inſtance, againſt the late Earl of Nithſdale, wherein Probati- 
on was led,and the Cauſe concluded,and in refpett of the ſtate of that Pro- 
cels, the Lords refuſed to admit a Defence upon a Writ ſuſpect being 
Regiſtrat 70 years after its Date, and never produced before, and many 
preſumptions of Falſhood alledged againſt it. But now having conſidered 
the Proceſs for adviſing the Probation, there was found no transferrence 
in it, but a Proceſs at the Purſuers inſtance againſt this Earl of Nithſdale, 
as Heir to Robert Earl of Nzthjdale, Father to the Laſt Earl, who was 
obliged to pay the half of the worth of the Lands of Dolphingtoun, and till 
then to pay the half of the Rents; whereupon this Queſtion aroſe to the 
Lords, whether the Depoſitions of the Witnefles taken in the Proceſs a- 
gainſt the Jate Earl of 'N#hſdale were receivable againft this Earl of Nithſ- 
dale : And they found, that ſeing the Proceſs was not transferred againſt 
this Earl, that there was no inſtruQion that he was Heir to the late Earl, 
and therefore the Probation againſt the late Earl was as inter alias atFa,and 
wasnot receivable againſt this Earl , for albeit Probation againſt a Party 
a the inſtance of one Purſuer is ſometimes receivable againſt that ſame 
Party at the inſtance of another Purſuer, as oft occurs in the Probation 
ofPaſſive Titles 3 yet the Defender againſt whom the Probation is uſed 
Salwayes the ſame perſon, or repreſenting the perſon againſt whom the 
former Probation was uſed. And likewiſe the Lords found, that ſeing 
this was not now a concluded Cauſe, that the Defence formerly repelled, 


1 regard of the ſtate of the Proceſs, ſhould be received when the Defen- 
der infiſted therein. 


The ColleQor of the King and Lords Taxation, contra 1»gliſh, 
January 18. 1675, 
_O_ Ingliſh younger of Straitoun being apprehended by Caption, 
for payment of the reſts of the Taxations 1633, Thomas Ingiiſh El- 
der his Father grants Bond either to pay theſe Taxations,or to produce Diſ- 
Qq charges, 
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charges,or otherways the perſon of the ſaid Thowas Ingliſh younger betwin: 


and ſuch a certain day;being charged thereupon he Suſpends on this rex 


that his Bond is Alternative, and thereby he hath his Ele&ion,and is willing 


to produce his Son, which is the third Member of theAlternative, The Chaz 
anſwered, That common rule in all Alternatives, eledio eſt debitoriy, 
theſe limitations, 19. If there be not mora, but here the Suſpenders offer 
to produce his Son is poſt moram, there being a determinate Term ang 
time appointed by the Bond to produce him, which is long fince 
20, Producing of the Son is not receivable, nift rebus integris , although 
It wereat the. Term, but now the Son 1sdenuded of his Eſtate, and dok 
pretend that he is free by His Majeſties Proclamation, remitting Taxgi, 
ons and other Publick Dues Penal and Arbitrary, or Pecuniary M 
which Proclatnation, if it cannot free the Son, he hathno other Pretence 
to free him; and if it would free him, as it cannot, the matter is not intire: 
for if he had been produced at the day contained in the Bond, which is lon 
before that Proclamation, when he had no Defence, he would certai 
have payed, and fo can pretend no benefite of a ſubſequent Proclama, 
on. It wasanſwered, that albeit the Bond contain a Term to produc 
the Son, yet it neither expreſſes the place nor perſon, in whoſe cuſtod 
he ſhould.be put; and therefore as to theſe it required a requiſition of the 
Charger, before which there could not be #10ra. 2% The Suſpender of 
fers to produce his Son ſolvent, and 1n as good condition as he was; ay 
he might juſtly make uſe of His eM ajeſties Proclamation ſupervenient, 1 
was Keplyed, that producing of him is not relevant, unleſs he renounce 
the benefite of the Proclamation. 29. The Proclamation excepts the ol: 
where Bondsare granted, and excepts Duke Hamiltons Right, who wy 
not only General ColleQor, but had an Affignation from the King for & 
tisfying of Debt, and the King diſcharges only what belongs to himſelf, and 
not the Taxations belonging to the Lords. 

The Lords found that the producing of the Suſpenders Son. was notre 
Jevant, unleſs he renounced any Proclamation after the Term, wherely 
res non eſt integra, but did not dip 1n the Proclamation. 


Laird of Meldrum contra the Laird of Tolqukor, Jarnary 20. 1675, 


"He Laird of Meldrum purſues a Declarator of the Eſcheat of the Laird 

| of Tolquhon, who alledged AbſoJvitor,becauſe the Horning where 
upon the Gift proceeds is null,as being contrary to the 25 A&, Parl, 1600, 
Prohibiting all Charges of Horning bejond the Water of Dee upon leſs than 15 day, 
and declaring all Hornings upon fener days null,ard alſo againſt 138 AG, Pa, 
1592. declaring impreſtable conditions in Contra@s to be nul/;and particular 

ly this condition,that Charges and Denunciations ſhould be at the Mercat Crofoif 
Edinburgh ; according to which Laws there is a Decifion- obſerved by 
Durie in arino 1625. the 14 day of Febywary, betwixt Murray and Brut 
It was anſwered for the Purſuer, that the A& of Parliament 1592, bad 
no force in this caſe, becauſe both Parties living in the Shire of Aberden, 
there was no impoſſibility by diſtance of place, either to perform theobll 
' gation there, or in caſe of any juſt reaſon to Suſpend, to have come 0 
ſent to Edinburgh for that purpoſe: And as for the AQ of Parliament 
1600. the Narrative of it bears expreſly, that the reaſon of that Statute uu 
to remeed the incom eniencies of charges for Law-borrows, or for compearancet 
fore the Conncil, or the like; and cannot be extended to annull Hornings 0 
fewer days by conſent of Parties ; and the beſt interpretation of Status 
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| «from their Narratives, and the —— conſuetude, ram conſuetudo 
| ww legum interpres 5 for immediatly after that Statute, and till this time, 
| (ach Hornings have been accuſtomed, and never found null, except in 
| the caſe of that Horning obſerved by Durie , in which there was concur- 
ring this fingularity, where the Charge was againſt a Debitor living in 
| Orkney, to pay Bubard his Creditor » who lived in F7fe, which was impoſ- 
tible to perform, and fo could not import Contumacy, which is the only 
| nd of Confiſcation, 'for not obeying Charges of Horning : But here 
Debitor and Creditor lived near together , and at near diſtance to Edin- 
burgh. 2% Laws prohibitory, when they concern the privat intereſt of 
particular perſons they may be renounced, even though they contain 
Clauſes annulling the ſame, asin the Law, Seratus Conſultune Fellejanues 
wight be renounced 3 ſo in this Statute, being only for the conveniency 
of perſons be ond Dee, and neither contra bonos mores, nor jus publicun, 
the ame is effeCtually renounced by the Clauſe of Regiſtration on ſix days g 
and there was a late Deciſion December 16. 1664, betwixt Philorth and 
Forbes ot Aſtoun ſuſtaining a Horning upon a Clauſe of Regiſtration on fix 
days beyond Dee. It was Replyed for the Defender, that paGis privatorum 
row derogatur jure communi, it parties ſhould agreethat Appryfings ſhould 
proceed on fix days; yet ſeing the Law requires 15. they would be null; 
and there is here a publick good, that the Liedges being at a great di- 
ſtance, be not put to impoſſibility, or extream difficulty; and as for the 
late Pradique, it is clear by it, that albeit the Charge was upon fix days, 
yet the Denunciation was not for ſix Moneths. 


The Lords found that the AQ of Parliament 1592, had no effe& in this 
caſe, there being no impoſſibility of performance, and found the A& of 
Parliament 1600 to be cleared by ſubſequent conſuetude not to extend to 
Hornings upon Clauſes of Regiſtration upon conſent; and they confider- 
&d that the Praftique in a0 1625. had in it, that it was impoſlible for a 
Debitor in Orkney to come to his Creditor in Fife, or to Edinburgh in fix 
days, ſo was without Contumacy, and Gd rather ſubſiſt in the A& 1592, 
than the AR 1600. | 
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Tailzifer contra Corſan, January at. 1675, 


[ Ames Tailzifer as Alligney to a Diſpoſition granted by Mr, John Cor- 
ſan, purſues John Corſa his Oye tor implement thereof, and inſiſts u- 
pon this Paſſive Title, that the ſaid John: Corſan being purſued by another 
Creditor of his Goodfirs, did propone a Defence of payment, and made 
Litis-conteſtation thereupon, and at the Term Aſſigned, failed in Probatis 
on, and fo was decerned, which was a behaving as Heir, and an owning 
and immixation in the Inheritance, feing in all Proceſſes againſt appearand 
Heirs, if they propone payment, they liberat the Purſuer from proving the 
Paflive Titles, becauſe by proponing upon the Defunds Right they behave 
as Heirs. It was anſwerec, T hat albeit cuſtome hath exeemed Purſuers 
from proving the Paflive Tiles when the Defenders proponed payment, 
becauſe they ought not to delay the Purſuer,” if they will not repreſent z 


yet that never was, nor can be extended as a general Paſſive Title to 
other Procelles, 
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i "Ac og the condeſcendence upon this Paſſive Title, as afore- 
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Chalmers contra Gordon, January 22. 1675, 


Ames Chalmers having become Cautioner for Ferquhardſon of Innere in , 
Sum of Money, for relieving of him from under Caption, and neceff. 
rate to pay the ſame, purſues his Son, and Agnes Gordon his Relid for Pay- 
ment, and inſiſts againſt her as vitious Intromiſſatrix with the Defungy 
whole Stock and Pleniſhing g and ſhe having compeared, proponed a De. 
fence, denying Intromifſion z and that any Intromiſhion ſhe had, was by 
vertue of a Gift of her Husbands Eſcheat. 


The Lords ſuſtained both the Libel and Defence, and admitted both to 
Probation; and after Probation led by the Purfuer, the Defender gave in 
a Bill deſiring the A to be reftified, which by inadvertance of the Clerk 
was extracted otherways than it was proponed and ſuſtained, ſeing the Ag 
bears the Defence to be proponed, that ſhe bad obtained Gift before ber 1s. 
tromiſſion, whereas ſhe neither did nor needed ſay further, tha that ſie 
had obtained Gift of her Husbands Eſcheat, which purged her vitious 1n- 


tromiſſion, unleſs the Purſuer had replyed that it was obtained pendent . 


proceſi after his Citation, but it is clear the Gift was before Citation, and 
hath been found relevant in theſe Terms frequently, and lately, which 
doth appear by the AR it ſelf, wherein the Purſuer in his Reply offers to 
prove the Intromiffion anterior to the Gift, and the Lords ſuſtaines the 
Defence, without expreſſing whether anterior or poſterior to the Gif, 
ſo that the A& being unclear, the Lords ought to intepret the ſame accord. 
ing as in Law and Juſtice it might have been ſuſtained. 29. Albeit the 
Defence had been expreſly proponed and ſuſtained, that the Gift had been 
anterior to the Intromiſfion, yet at any time before Sentence a diſtin& re- 
levant allegiance, if inſtantly verified, is competent, ſo this Defence, that 
the Gift albeit not anterior to the Intromiſſion, 'yet being anterior to the 
mrtenting of this Cauſe, it purgeth the vitiofity, which is inſtantly veri- 
fied, is relevant and receivable. The Purſuer anſwered, That he oppo- 
ned the ſtate of the Proceſs, wherein Litisconteſtation being made, and 
Probation adduced upon an Act of Litisconteſtation extracted , the fame 
can neither be quarelled now upon -Injuſtice, nor upon any Allegiance 
' then competent and omitted , although inſtantly verified, unleſs it had 
been emergent, or at leaſt moviter veniens ad rotitiam, for an AQ of [- 
tisconteſtation is a judicial ContraGt of Parties, putting the' event of the 
Cauſe upon the Probation therein agreed upon, ſo that nothing then 
competent is receivable thereafter,though it were inſtantly verified;and asto 
the tenor of the A&,it bears expreſly,that the Intromiſzon was by vertue of « 
Gift, which neceſſarly imports that the Gift was anterior to the Intromiſ- 
fion, and it will not be ſufficient toalter As upon pretence of the Clerks 


miſtakes, unleſs the ſame were proven by the acknowledgment of the - 


Judge, or Oath of the Clerk.  « 


| The Lords found that the A& not being ſpecial and clear as to the time 
of Intromiſhon, that it ought to be explained in termini: juris, and there- 


fore found that the Defender having a Gift before intenting of the Cauſe, | 


although after the Intromiſlion, it did purge the Intromifſion in the ſame 
way as the confirmation of Executors, or Declarators of Eſcheat, though ob- 
tained by third Parties after Intromiſſion, but before Citation,did exclude 
vitious Intromiſſion, for the Gift to the Intrometter was effe&ual with: 
out Declarator z but the Lords did not dip upon that point as to diſtina 
exceptions inſtantly verified after Litiſconteſtation, albeit competent and 
known befores - 
ani 
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Vans contra Malloch, January 23. 1675, : 

Mqubile David Trinch Stationer having granted Bond to Helen Sine 
for 4000 merks, ſhe _— the ſame to Mr. John Vans her Oye, 
who thereupon purſued Malech as Executor to Trinch, who alledged Ab- 
Glvitor, becauſe che Bond is null, as having but one Witneſs, and not 
being Holograph. It was anſwered, That albeit the whole Words were 
not written with Trinches hand, yet the Subſtantials of the Bond were, viz. 
] David Trench Stationer i= Edinburgh, and theſe words of 4000 averks 
twice repeated, end 400 pornd of penalty, and the Date which are not 
like a ſingle Subſcription not cognoſcable by Witneſſes, but many Tickets 
Merchants _— ſo many words in all, ſo -_ one Witneſs 
bei iplena probatio, the ſame might be compleated by a Probation 
far | ag one Witneſs, viz, many Witneſſes that knew the Hand. 
writ, and who beard David Trinch acknowledge himſelf. Debitor 10 Helen 
Sim z likeas, there is produced a Diſcharge granted by Helen Sim of a 
Terms Annual, payed to David Trinch's Wife ſhortly after his Death,who 

knew all his Affairs, and keeped his Shop, : 


The Lords before Anſwer having ordained Witneſſes to be examined, 
their Oaths were this day adviſed, and the particulars aforeſaid were found 
proven, and the Bond was ſuſtained, 


The Defenders did make no debate at the adviſing, and the Lords did 
remember that in Hartries Teſtament, the body whereof was written with 
another hand 3 there was blanks for filling up ſome Sums and Childrens 
names, which being praven to be filled up with his own hand, the Teſta- 
ment was ſuſtained without Witneſſes, and here there was one Witneſs, 
and the particulars foreſaid proven to be Trinches Hand-writ, and the 
matter being betwixt Helen Sim and Trinch, who are both Merchants 


Shop-keepers. 


Lowrie contra Drummond, January 26. 1675. 


Wy fi Lowrie having adjudged the Lands of Scotſtown to the be- 
hove of Mr, John Drummond the appearand Heir, purſues Sir 
Jobn Drummond for ReduQtion of a Diſpoſition thereof granted by Sir 
Robert Drummond in ledo, which being ſuſtained as to the onerous Cauſes 
n the Diſpoſition, and an accompt thereupon 3 Sir John gave in an Ar- 
ticle of 800 pound due by Sir Robert by Bond to Mr. Robert Bruce, A- 
gainſt which it was alledged, That this Sum could not burden Scotſtour, 
becauſe Sir Robert Drummond having diſponed his Lands of Meedhope to 
Sir Jobz for 33000 merks, having affigned him Debts extending to ao, 
and the Diſpoſition containing a Reverſion upon a Roſe-Noble, it did al- 
ſo contain this Clauſe, that it ſhowld be leiſume to Sir Robert or his Lady to 
leave 3000 merks farther in Legacy to whom they pleaſed, which Sir Johrs 
ſhould pay if there were no Redemption : [ta eft, Sir Robert by his Bond 
to Mr, Kobert Bruce, orders Sir John to pay the ſame out of the Sums, for 
which he is lyable by the Bargain betwixt them, at which time there was 
no Bargain but Meedbope, and it could not be underſtood of the 33000 
merks which was expreſly deftinate for ſeveral Creditors names in the Con- 
tra, and fo could only be underſtood as a part of the 3000 merks which 
Sir Robert had power to leave, and according to Sir Roberts Will Sir Job 
payed the Sum before the Right of Scorſtoun, which was granted i» le@o, 
exprelly for payment of Sir Roberts Debts, It was anſwered, That the 
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faculty granted to Sir Robert, was only to leave in Legacy, and this 
cannot be found a Legacy, and Sir John having obtained the Diſpoſition 
only burdened with, a Legacy, had this hazard, that as it is ordinary 4, 
Parties never to make Teſtament, if Sir Robert ſhould omit the ſame, the 
was free 3 and it was found in the caſe of the Creditors of Swintoun, thy 
od Swintoun having diſponed his Eftate to his Son, with power to affeg 
the ſame with Wodlets, and having borrowed Sums expreſly upon tha 
Clauſe, yet the ſame was not ſuſtained againſt the Donatar, becauſet 
were not Wodlſets in forma ſpecifica, It was Replyed for the Purſuer, That 
the Diſpoſition of Meedhope being gratuitous only, with the burden 
13000 merks, the faculty to legate 1s not to be interpret ſtrictly, as if the 
Lands had been bought fora full price,in which caſe the hazard of not lege 
ing might have been a motive to make the Bargain, but Sir Roberts Wil 
to burden Sir John was the thing truly meaned, and though expreſt ug. 
der the name of Legacy,becauſe de jure Legacies cannot burden Heretage, 
Sir Roberts Will in his lege pouſti muſt be far more effefual ; and as tg 
Swintouns caſe, the reaſon why the Creditors perſonal Bonds were exclug. 
ed, was not becauſe they were not in forma Pecific contracted as Woqg. 
ſets, but becauſe being no real Rights by Infeftment, they could not bu. 
den the Fee in prejudice of the Donatar of the Fiars forfaulture, and the 
Equivalent is no way alike, for a perſonal Right is leſs than a Wodfe, 
but the Will of any perſon in his leige pouſti inter 23v0s, is more than x 
Legacy 3 and albeit Sir Joh» who payed this Sum, took Aſſignation, he 
could not therewith have diſtreſſed Sir Robert, ſeing he could not haye 
excepted upon the 3ooo merks whereof he had power to legate, or other. 
| wiſe he could have redeemed for a Roſe-Noble, and fo feing Sir Robert 
could not have been effeually burdened, neither can his Heir, or hy 
other Eſtate. 

The Lords found that Sir Robert Drammonds Will being expreſt by thi 
Bond to relate to Meedhope, and could be attribute to nothing but thefa« 
culty to legate, that the ſame was ſufficient to burden that Eſtate, though 
not 1n the form of Legacy. 


Mckenzie contra Grant, eodems die, 


Lexander Mckenzie having obtained a Decreet of Regiſtration againſt 
A Grant of Glenmoriſtoun as repreſenting his Father upon the paſhve 
Titles, He#or as Heir to Alexander purſues Transferrence, The Defen- 
der alledged Abfolvitor, Becauſe the Decreet of Regiſtration is null, in 
ſo far as it bears, that the Defender was helden as confest being lawfully ſum- 
wored, and doth not bear by a Meſſenger at Arms perſonally apprehended, 
and therefore is null, becauſe no party is ever holden as confeſt upon 
another Citation, and therefore Decreets do ſti}} bear that Parties were 
holden as confeft, becauſe they were lawfully fummoned by a Melſfenger 
at Arms perſonally apprehended. It was anſwered, That thopgh it uſeth to 
be expreft, and being quarrelled de recenti, might be a vor to recall 
or reduce the Decreet, when the Executions would be found to inſtrutt, 
whether it was perſonally by a Meffenger of not, yet the Decreet of Re 
giftration being obtamed in ammo 1648, and never quarrelted til} now, 
that there is a Reduon raiſed, the ſame cannot be tound null, becauſe 
_ Tr aGis judiciatibus ommnia preſummntur ſollenniter aa, and i this Decreet 
the Defender was compearing, and it cannot be preſumed that the De- 


fenders Advocat would have ſuffered him to have been holden as a 
1 
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* the Citation had not been truly given, perſonally by a Meſſenger, 
which being obvious and omitted; the Decreet after ſo long a time can- 


' not thereupon be annulled. 


The Lords ſuſtained the Decreet, unleſs the Defender upon his Redu- 
Aion would offer poſitively to prove by the Executions that the Citation 
was not by a Meſſenger perſonally, 


Hay contra Alexander, January 27, 1675. 


Odor Hay baving appryſed the Lands of Artrochie from one Con, for 
1000 pound due to his Father. George Stzart having long before 


| appr3{cd the ſaids Lands from Com the common Debitor, he diſponed the 


fame to Neilſon, and for 4 part of the price appryſed the ſame 
29ain from Neilſon, and during the Legal Andrew Alexander did alſo ap- 
pryſe from Neilſon; The DoQor did therefore raiſe ReduQtion and Im- 
probation againſt George Stwart and Neilſon, and againſt Marjory Jamiſon 
who had a later Right from George Stzart. In which Proceſs, Compea- 
rance being made for George Stwart and eMarjory Jamiſon, and Terms be- 
vg taken to produce, after all the Terms, Certification was granted a- 
gainſt all the Bonds granted by Cor to George Siwart, and in that Proceſs 
Andrew Alexander was not called, but did compear' for his Intereſt, and 
therefore 1h the Certification his Intereſt was reſerved. DoQor Hay doth 
now purſue a Removing againſt Andrew Alexander from the Lands, who 
alledged Abſolvitor, becauſe he deriveth Right by progreſs from George 
Stvart, who had the firſt Appryſing againſt Con the common Debitor, 
which Right George Stxart diſponed to Neilſon, from whom Alexander did 
appryſe ; and albeit the Certification takes away George Starts Right and 
Neilſens Right, yet Andrew Alexandeys Right being reſerved as accords, he 
hath raiſed k eduQtion of the Certification, and thereupon alledgeth, 
1®, That the Executions of the Summonds whereupon it proceeded were 
falſe, and thereby the Decreet of Certification falls in conſequence z and 
albeit the Lords have found that Parties compearing and not obje&ing 
againſt the Executions, cannot quarrel the Decreet inthe ſecond inſtance 
on that ground, yet that muſt be underſtood where the falſhood is either 
obvious or known ; but the Purſuer offers to depone, that it is only 
come to his knowledge, that the F xecutions were falſe after the Sentence, 
29, Albeit George Stnart and Neilſon who were compearand, and were 
the perſons neceflary to be called, cannot quarrel the Decreet of Certifi+ 
cation, yet Andrew Alexander may well quarrel the ſame, and alledgeth 
that the negligence or colluſion of his Authors cannot take away his Right, 
and therefore he now produceth the princial Bonds out of the Regiſter, 
whereupon George Sixarts Appry fing againſt Con proceeded, and the not 
produQtion of which did annul the Appryfing, and in conſequence the 
whole Rights following thereon, ſo' that the L oftors Certification being 
moſt odious for a Sum of 1000 pound, carrying the whole Right of theie 
Lands, worth ten times more, = the DoQors Appryſing is now near 
expired, the Purſuer hath both Law and Favour on bis Aart 3 and there 
1s nothing more ordinary then in Improbations of Lands bolden of the 
King, to call only the Kingg immediate Vaſlals, and if their Sub-vaſlals 
ſhould compear and alledge, that all Parties having Intereſt are not called, 
it would be repelled, yet if their Superior be negligent or collude, the 
Sub. vaſlals may in the ſecond inſtance compear and produce, and fo pre- 
ſerve the ſubaltern Rights 3 ſo here Andrew Alexander having a ſubaltern 
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Right, depending upon George Starts Right, though he had been abſent 


and inſcient ofthe Certification, may very well in the ſecond inſtanceprg, 
duce the Bonds, and crave that as to his Subaltern Right the Certification 
may be reduced 3 much more when he did appear, and his Right e. 
preſly reſerved. It was anſwered, That 4ndrow Alexanaer neither ngy 
hath, nor had when he compeared in the Cerrification any Title or Inter 
in the Lands of Artrochie 3 and ſoneither could nor can quarrel the Certj,. 
cation, becauſe all hepretends is that he Appryſed the Lands of Arty. 
chie from Neilſon, which Appryſing hath no effect, becauſe George $juuy 
having Appryſed from Neilſon before, albeit Andrew Alexander Approſeg 
during George Stuarts Legal 3 yet his Appryfing becomes extindt, unlef he 
had redeemed, or uſed an Order or Proceſs within the Legal, which being 
now expired, Andrew Alexanders intereſt is clearly extind, and the Cert, 
fication is not only againſt George Stzart, but againſt Nezlſor alſo, 


The Lords found that Andrew eAlexander had no Title or Intereſt, in 
reſpeR George StuartsLegal was expired, and that he had uſed no Order 
Diligence within the Legal, and therefore found that he could not quang 
the Certification, and ha no occaſion todetermine whether the falſhood 
of the Executions, coming to knowledge after the Certification, might be 
a ground to reduce the Certification, upon the falſhood of the Citations, 


Monteith contra Rodger, eodem die. 


Onteith and Jobs Rodger being conjunR Cautioners, there is a purſuit 
againſt Montieth , at the inſtance of an Aſhgney to the Bond, for 
payment of the Debt 3 In which purſuitit was alledged, that the famine be- 
Ing to the behove of Jobs Rodger,who was conjunct Cautioner, M onteith the 
other Conjun& Cautioner could only be 1lyable for a half, becauſe if Rodge 
himſelf were purſuing for the whole, Morteith might relevantly alledge, 
that his Con-cautioner could not diſtreſs him for the whole, but behovedto 
allow his own half, It was anſwered, That in this Bond there 1s no Clauſe of 
relief amongſt the Con-cautioners ſo that one of them getting Aflignation 
from the Creditor, as being in the Creditors place, may diſtreſs the other 
for the whole, It was Replyed, that corre? debends are lyable for mutud 
relief, though there be no expreſs Clauſe of Relief, which though it uſs 
to be adhibite, ad majorem evidentiam, yet it is implyed ex natura rei, in 
reſpe& that both Parties being lyable i» ſolidam tothe Debitor,any onepay- 
ing, dothnot only liberat himſelf, but all the reft, which being iliter 
geſtiner, obliges all for relief of their ſhares, as hath been decided by the 
Lords oft-times in the Caſe of Co-principalsz and the reaſon is the ſame a. 
mongſt Co-cautioners, and was ſodecided —_—_— Co-cautioners, January 
T4. 1673. Scot contra Dowglaſs. It was Duplyed, That Co-principals have 
a ground of mutual relief, becauſe as to the one half they are Co-princi- 
=. but.as to the other half they are mutually Cautioners, and ſo they 
do engage upon the mutual deſire or mandat each of other, & tenetur ex 
mardato, but Con-cautioners do not engage upon the defire of either of 
them, but upon the defire of the Principal Debitorz and therefore ter | 
eul/um babent negotium 3 upon which account by the Civil Law they hae 
no relief, »iff expaffo, It was Triplyed, that by the Roman Law correide- 
bendi had exceptionis, diviffſonis, ordinis & ationum ſedendarum ; by which 
they were not obliged to pay the Creditor till he affigned his Right, 
which doth not quadrate with our cuſtoms , — Co=principals have 


oft-times been found lyable without an expreſs Clauſe of relief, and with- 
out 


TEEN ER YT LL BD 7JYY BY Yu RC 


A © «a AS tra cow Dc on wmmwmam o© , , » tw - "Yy 


The Deciſions of the Lords of Seſſion, 1673. 913 
out Afſignation from the Creditor 3 and there is the ſame reaſon amongſt 
Co-cautioners, when one by his aCt relieves all, 


The Lords found that the Co-cautioners were lyable for mutual relief, 
without an expreſs Clauſe of reliet, 


Mecmorland contra Maxwel, January 29. 1675. 


Here being a Bill of Exchange drawn at Rowan upon two perſons in 
T Edinburgh, payable to M*morland, ordering the aids perſons 10 pay 
the Sum, without expreſſing conjunFly and ſeverally, or any words equivalent : 
The Bill being prelented to Maxwel, one of the ſaids perſons, he accepted 
and Signed the Bill without limitation;but the whole beitng demanded from 
him, he refuſed to pay any more but the half, whereupon the Bill was pro- 
teſled 3 Mewmvorland purſues before the Dean of Gild of Edinburgh, Maxwel 
craved the Cauſe to be Advocat from the' Dean of Gild, upon iniquity, 
becauſe he had found Maxwel lyable for the whole 3 ſeing by the common 
Law twoperſons obliged by the ſame Writ, are only underſtood to be ly. 
able ſeverally, & pro rata, and not i» ſolidum, unleſs they were bound 
conjundly and ſeverally; It was anſwered, That the cuſtome of Merchants 
muſt rule this caſe, by which Bills drawn upon more perſons, and fimply 
accepted by one, or more of them, obliges all iz ſolidum. 


Which the Lords found relevant, and inſtrufted by the Teſtimonies of 
ſeveral knowing Merchants choſen by the Lords. 


' Stawfield contra the Executors of the Duke of Lennox, eodems die, 


Ir James Stamfield.and his Partners having purſued Adjudication of a 
g Ship before the Admiral, he did declare the ſamine Prize, whereupon 
the tenth part of the value was payed to the Admiral, and the fifteenth to 
the King 3 but thereafter the Lords having reduced the Admirals Decreer, 
and freed the Ship,the Privateer having craved deduction of the tenth and 
fifteenth parrs which he had payed by vertue of a ſtanding Decreet for the 
time z The Lords allowed the fame, reſerving ation againſt the Admiral 
for the tenths, and application to the Exchequer for the fifteenths3z upon 
which application the Exchequer did repay to the Stranger the fiſteenths-: 
And now Sir James Stamfield purſues the Executors of the Duke of Lennox 
for. the tenths, who alledged Abſolvitor, becauſe the tenths being the Hoe 
norary or Sallary due to the Admiral, albeit his Decreet was reduced, he 
was not lyable for repetition, more than Inferior Judges are lyable for 
Sntence-(ilver, which is the twentieth part, eſpecially ſeing there wasnei- 
ther fault nor fraud found in the Admiral, whoſe Decreet was reduced u- 
pon other grounds and conſiderations than were moved before the Admi- 
ral , nor could it be pretended that the tenths were payedcanſa data & nor 
feeuta, becaule thetrue cauſe was not the Confiſcation of the Ship, but the 
Sentence ofthe Admiral which followed. It was anſwered, that the tenths 
of Prizes are a Caſuality due tothe Admiral by the Privateers Commiſhons 
and Cuſtome when Prizes are declared, but not for the Sallary of the Judge 
of Admirality, whoſe pajns are alike when Ships are fred, as when they 
are Adjudged z bur ir is a part of the profit of the War againſt Enemies, 
which the King reſerves from the Privat Men of War, in the ſame way as 
the Kings own fifteenth part is. 


The Lords repelled the Defence, and found the Defenders lyable for 
repetition of the tenths, 
To Scrimzeonr 
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Scrimzeour contra Wedderburn, Februaty 2: 1675, 


Mquhile Major Scrimzeour in his Teſtament nominat three Tutg, 
Teſtamentars to his Bairns, whereof Alexander Wedderburn of Kin, 

gennie was one,to whom he left 5000 Merks of Legacy, and having been 
killed at Dumbar in anno 1650. In anno 1651, the Tutors met with the Re. 
Iit, and took Inventar of the Defuntis Writs, aud the Teſtament is the 
firſt Writ 1n the Inventar + In ammo 1652. K ingennie Confirmed himſelf 
Executor Legatar to the Major,and Contirmed 16000 Pounds;but thereig 
accepted not the Office of Tutory : But in December 1£53. he did acceyt 
the Office. The Legacy is left in thir Terms, that if the Defun&s Wik 
did bring forth a Son, the Legacy ſhould not be due : There was no So 
but two Daughters, the one being dead, Margaret Scrimzeour the 
_ Child purſues the ſaid Alexander Wedderburn, who is the only accepting 
Tutor, both for his Intromiſſion and his O-wiſſzon. Whereupon Cont 
and Reckoning having been appointed ſeveral years ago, and it hay 
been Debated, 4 quo 8empore the Tutor ſhould be lyable, whether from the 
time he knew of his nomination, or from his acceptance, 


The Lords by Interloquutor the 19 of July, 1670. found -the Tutor 
not lyable for any diligence before his acceptance. 


It was now further alledged, that if the Tutor had not at all acceptedhe 
would have been free, but having accepted, he is lyable, as if he hadac- 
cepted ab initio, when he firſt knew, and is preſumed to accept with that 
hazard.z for 7 atorem habenti non datur, when Tutors are nominat, there 
is no place for Tutors of Law, or Datives, and therefore the Tutors no 
minat ſhould declare themſelves, whether they accept or not 3 for if this 
ſhall be allowed, that Tutors nominat forbear to accept,and accept theres 
after, and be lyable only from that time, it will deſtroy Pupils, cſpecial- 
ly the Bairns of Merchants, whoſe Eſtates conſiſting in Moveables and Ace 
compts, will periſh. 29. In this caſe there is this ſpeciality, that there js 
a conſiderable Legacy left to the Tutor, which Legacy he hath accepted, 


by confirming himſelf Executor qua Legatar in anno 1652, after whichbe- 


fore December 1653, when he accepted, much of the Pupils Means periſh- 
ed; and it is conſequent both from Reaſon, and many Caſes in the Civil 
Law, that he who accepts a Legacy left by a Defun& in his Teſtament, is 
thereby obliged to perform any thing elſe that he is ordered to do by the 
DefunQs will, which being moſt favourable, is interpret as every thing 
therein were as the cauſe or condition of the reſt, and that the Legatar in 
gratitude cannot claim the Legacy, and negle@ the other parts of the De- 
furs will; and ſpecially be who by the Defuntts Will is nominat Tutor, 
and hath a Legacy, cannot accept the Legacy and reject the Tutory. 
32. This Tutor having Confirmed himſelf Executor Legatar, qua Executor 
15 lyable for diligence for what is in the Inventar, It was anſwered forthe 
Defender, that a Tutor can only be lyableex lege, vel ex contraFn, wel qua* 
ſe contraFu. The Romans were lyable toaccept Tutories,ex Lege,and there- 
fore ſo ſoon as they knew of their Nomination, they were obliged toad, 
unleſs within 50 days they obtained themſelves to be excuſed, upon the ex- 
cuſes allowedin the Law. Butby our Law no perſon is obliged tobe Tu- 
tor, but by his own acceptance, and therefore cannot be lyable for any 
thing loſt before his acceptance, not being obliged to do Diligence till he 
accepted - And as to thealteration ariſing fromthe Legacy, it is otno mo- 
ment 3 nor is the Roman Lawa rule to us further than our as” _ 
allowe 


it 
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allowed the fame ; ſo that Tutorsare not obliged to know or conſider the 
Roman Law, but the Law of this Kingdom 3 Nor is the Wills of Defun&s 
with us of ſuch importance as with them, whereby the whole Inheritance 
wasdiſpoſable : And with us ordinarly but a third of the free Moveables. 
And even by the Roman Law, a Legacy leftto a Tutor, behoved to be for 
the executing of his Office, if it bound him thereto. otherways he was on- 

ly excluded from the Legacy, as taken from him upon ingratitude, ut ab 
| indigno; but here the Legacy is neither expretly nor preſumptively for 
execution of the Officez for there are three Tutors nominat, and a Legacy 
only left to one 3, and there isa ſpecial motive preſumeable, viz, That the 
Tutor was the Detun&s Nevoy, and the Legacie is only left to him , if 
the Defun had not a Son 4 neither hath the Tutor obtained this Legacy, 
but the Lords have refuſed to allow it to him 3 and this is ſpecial in the caſe 
'that there being three Tutors nominat, without mention of a Zzorum, or 
conjundly and ſeverally + Itisa queſtion whether this Defender could have 
been Tutor alone, without the reſt 3 but however, time was alwaysto be 
allowed him to endeavour the concourle of the reſt ; and he was not in the 
condition as if he had been ſole Tutor; and even in that caſe there was 
nothing to oblige him to declare bns mind, but the Pupils Mother and Re- 
ations might and ought to have ſerved Tutors of Law, and cited the Tu- 
tors Teſtamentars, which would have excluded themit they had not accep- 
ted, As to the third of the obligemrent of the Defender as Executor-Lee. 
getar for diligence , it is not bujus loci, this Proceſs being only a Tutors 
Accompt. 29. Executors-Creditors having alwayes been underſtood only 
lyable for their intromiſſion, untill the late At of Sederuxt, whereby the 
Lords from thenceforth hath found them lyable fordiligence, as other Exe- 
cutors, and Legatars are Creditors of the Executor, though not of the De- 
fand, 


The Lords found the Tutor only lyable from his accepting, and aQing 
2s Tutor, in December 1653. And that his taking up Inventar, or Confirm- 
ing Executor-Legatar, did notimport accepting, or atting as Tutor, and 
therefore found him not lyable for any diligence before his acceptance, or 
for what was before that time loſt efpecially conſidering that there 
was three Tutors nominat, and that this Tutor was excluded from this Le- 
gacy by the Lords3 but as to that point how far an Executor- Legatar was 
lyable for diligence, the Lords found it not competent in this Proceſs, but 
reſerved the ſame in any Proceſs upon the Executry 3 but the Tutor was 
excluded from the Legacy, fornot accepting when he firſt knew the Nomi- 
nation and Legacy, 


Barcley contra Scot, February 3. 1695. 


TObr Barclay being Infeft in the Barony of Callerzie, upon an Appryling, 

purſues the Tennents to remove 3 compearance is made for Dame Ma- 
rioz Scot, who alledged that ſhe had right to a Terce of this Barony, as 
having been Relic of the deceaſt Laird of CuUernie, and fo having right 
with the Purſuer pro indiviſo, (he will not ſuffer the Tennents to remove. 


. wy anſwered, that ſhe produces no intereft , unleſs her Terce were 
Enna. 


The Lords repelled the allegiance, and Decerned, reſerving her Right of 
Terce as accords, and found that ſhe could not make uſe po Vn it 
were kend, 

Rr 2 Hal 
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Hall and Galbraith contra Graham, February 4. 1675, 


He Ship called the Wire-grape being brought up by Captain Gorey 

| was afſoylzied by the Admiral 3 but 1mmedratly the Privateer 
raiſed Redudtion, and arreſted the Ship and Goods, which were fold to 
John Hall and George Galbraith, who gave Bond for 2000 pound Sterlmy tgby 
payed to Ladquhairn Owner of the Privateer , if he prevailed in the 
Reduction : And now having prevailed in the. ReduRion, there is | 
Charge 'at the inſtance of Inch-braco Afſigney by Lndquhairn , where. 
upon John Hall and George Galbraith gave m a Bill of Suſpenſion, The 
Lords having ordained the Cauſe to be diſcuſt upon the Bill, the $uf. 
penders inſiſt upon this reaſon , that the Strangers having raiſed Re. 
duction of the Lords Decreet againſt Zudquhairn, containing therein 
a concluſion tor repetition of the value of the Ship and Loading , there 
is thereupon an Arreſtment of the Sum charged for , in the Suſpen. 
ders hands, and therefore the Letters muſt be ſuſpended till that be purg- 
ed. It was anſwered, That this Arrcſtment being only for arreſting al 
Sums in the Suſpenders hands belonging to Lydguhairn,could be no ground 
of Suſpenſion againſt Inch-braco his Aſſgney, ſeing his Aſſignation was in- 
timate long before the Arreſtment. It was Replyed, That the Aﬀagns 
tion vas granted by Ludquhairn,  pendente proceſſu, and ſo was ſuper re liti 
gioſa, viz, the price and value of the- Ship and Loading then in queſtion, 
C innovata pendente proceſin ſunt nulla, It was Duplyed, That the Proceh 
having been determined by a. Decreet in foro, an Aflignation during the 
dependance is cffetual, and could only be quarrelable upon the depen. 
dance, which ceaſed by a ſolemn: Decreet 7 foro. It was Triplyed for 
the Suſpenders, That they being but Debitors, ought to be fully ſecured, 
which cannot be without looſing the Arreſtment, forthe Strangers not being 
in this Proceſs,no Decreet thereupon will be ſecure againſt them, being inter 
alios aFum,ftor they,it they were called,may alledge that this Bond beingthe 
price of the Loading, comes in place thereof, & ſapit naturam ſurrogati, 
but if the Loading were extant, and diſponed by the Privateer, an Ar- 
reſtment upon the ReduRion would affect the ſame, and ſo it muſt the 
rice thereof, even againſt an Aſigney; for if the Lords Deereet be re- 
duced, the Afſſignation by the Privateer to the Proceſs, and Suſpenden 
Bond would fall in conſequence, and the Aſligney would be obliged to 


repeat. 29 The Arreſtment muft be purged by looſing, becauſe it is of - 


fered to be proven by the Aſſgneys Oath, that the Afſignation is to the 
behove of Ladquhairn, whoſe Sums are arreſted, at leaſt is without an one« 
rous Cauſe, and ſo could not prejudge the Strangers. It was Quadru- 
plyed, That the Debitors will be ſecure, they paying upon the Lordi 
Sentence, . who ever be called 3 and ſeing there is a Decreet 3# foro, it Ar- 
reſtments upon a dependance ſhall ſtop the effet of the Decreet, and put 
the Aſſigney to a neceſſity to find Caution,it would render all Decreets is 
foro ineffe@tual, for a Sumnionds of ReduGion with an Arreſtment,would 
be as good asa Suſpenſion; atid whereas the Suſpender ſhould find Caution, 
will neceſſitate the Charger to find Caution. It was Quintuplyed, That 
if the price of the Loading be thus carried away from the Strangers, 
though they ſhould reduce, it would be to no purpoſe, ſeing neither the 
Privateer nor his Owners are in that condition, that the Strangers will be 
able to recover their Money. 


The Lords in conſideration of this inconvenience that might befall the 
Strangers, 
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Strangers, that they would not have ready recovery of their Money, al 
lowed them to compear in this Proceſs; and to repeat their reaſons of 
Redufion, that if they ſhould prevail.they. might have acceſs to call for 
the Money contained in theſe Bonds 3 but their Procurators refuſing to 
compear or init in the Redution, the Lords found that the Arreſtment 
againſt the Cedent had no effect againſt the Afſigney , whoſe Aﬀignation 
was intimat before the Arreſtment, albeit the Afhgnation was granted perra 
dente proc eſs, ſeing the Procels 1s determined by a Decreet wn foro , but 
fund thar alledgiance relevant, that the Charge was to the behove of the 
Cedent, or without an Caule onerous to Suſpend the Letters, ay and while 
the Cedent looſed the Arreſtment, and found Caution, 


Fullerton contra Lady Boyn, February 5. 1675. 


He Laird of Towie having nominat his Lady Tutor to his only Daugh- 

ter and Heir, and in caſe of her death or Marriage, Collonel Fuller- 

ton, who was comptable to certain Overſeers yearly; the Lady bavingnow 

Married the Laird of Boyz, the Collonel purſues the Lady and her Huſs 

band to deliver to him the Pupill, who alledged that the Pupil! being a 
Daughter, might be moſt conveniently educat with her Mother, and that 

the Lords might and have trequently appointed the refidenceof the Pupill 

not to be with the Tutor, becauſe the Mother offered toentertain the Pu- 


_ pill gratis, Which the Tutor could not refuſe, unleſs he would likewiſe 


entertain her gratis, It was anſwered, Nom relevat, becauſe tutor datur 
perſons, his chief duty and truſt is the perſon of the Pupill, her Health, 
Entertainment and Education, and ſhe being of an opulent Eſtate, her 
Mothers offer to entertain her gratis could not alter the caſe, and ſhe be- 
ing now married to a ſccond Husband, had no more power of her (elf, 


and the Pupill might by the influence of her, or her Husband be incon- 
yenichtly matched. 


The Lords repelled the Defence as not relevant, and ordained the Pu- 
pill to be delivered to the Tutor, 


Irving contra Carruthers, February 6, 1675, 


Rving having obtained Decreet againſt Carruthers for making forthcoming 
of his Rent,arreſted for his Maſters Debt, and the ſame being ſuſpended, 
and Carruthers being firſt examined,and having deponed upon what Rent he 
payed,andwhatRent hewas due,and having been ordained to be re-examined 
on his Rent in the year 1672, whether it was reſting or payed, he depone 
ed that he did not remember. Whereupon it was alledged, That. he 
ought to be holden as conteſt, becauſe he was obliged to ; £.h poſutivs 


info recent a Fa of his own, whereof he could not be thought ignorant, . 


and if this were allowed, it would afford a method for Parties to ſhun 
their Oath without hazard of Perjury, for they could not be redargued 
upon their Meniory, as they could be in a palpable Fat, and therefore 
where in ſuch caſes Parties remember not, the Lords if they ſee cauſe give 
them time to inform themſelves, and then put them to a poſitive anſwer. 


The Lords held Carruthers as confeſt, conditionally, that if he came and 


deponed poſitive within a fourth-night, either acknowledging or denyin 
the —— he ſhould be —_—_— Ce—— 


Rr 3 Reid 
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Reid contra Wilſon, eodem die, 


Eid having purſued Wilſoz, and infifting againſt him to hold him 
R confelt, The Defender compeared and offered ta make Faith, but 
the Purſer debarred him with a Horning, which being repreſented tothe 
Lords, 
They found,. that if the Purſuer debarred the Defender with a Horn 
ing, that he could not crave him-to be holden as being contumacious, 


Burnet contra Mcclellan, eodem die, 


Urnet having purſued Mcclellan for payment of- a Debt of his Song, x 
B behaving himlſclf as Heir to his Son, by intromiſſtion with the Dutig 
of the Lands, wherein his Son died Infeft, and Litiſconteſtation bei 
made, and the Cauſe come to be adviſed. The Defender alledged, That 
he could not be decerned as Heir to his Son, becauſe be inſtantly verified, 
that he had another Son who is now inſtantly at the Bar who did exclude 
him. Ir was anſwered, That this Defence is not competent in this ſtate of 
the Proceſs,though it be inſtantly verified, becauſe it cannot be pretended 
new come to his knowledge, ſeing the Father could not be jgnorant that 
he had another Son, ſo it was doloſe omitted, to poſtpone the Purſuer, 
who hath run a courſe of Probation by Witneſſes. And the Cauſe being 
now concluded, 

The Lords before Anſwer having proponed to the Son, whether he 
would ſuſcipere judicium, and anſwer in this Proceſs, as if he had been cited, 
which he having undertaken, the Lords aſſoilzied the Father, and allowed 
the Purſuer to 1nfiſt againſt the Son upon'the Paſſive Titles, and him to 
make his Anſwer thereto. | 


Yeitch contra the Executors of James Ker, February 9. 1675, 


Ir Robert Stuart in Ireland being Debitor to James Sanderſon in 2 con- 
fiderable Sum, the ſaid James did afſign the ſame to James Ker, and 
Robert Brown : and Sir George Maxwell as Friend to Sir Robert having 
Compted with the Aſligneys,there was found 3oo pound Sterling relting 
for which Sir George gave Bond to the Aﬀſgneys, bearing this condition, 
That they ſhould deliver up Sir Roberts firſt Bond, with a Diſcharge thereof t 
Sr George, who being examined upon Oath, when and how the firſt 
Bonds were delivered to him, deponed that they were delivered to hin 
in a»n0 1670, and that he defired no Diſcharge, in reſpet that he gotup 
the Bonds umregiſtrat 3 Sanderſon being at the Horn in avzo 1653, David 
Rodger obtained a Gift of bis Eſcheat and general Declarator thereupon, 
and affigned the fame to William Yeitch, who took a ſecond Gift upon the 
fame Horning in azo 1674, whereupon there aroſe a Competition betwixt 
Yeitch the Donarar and rhe Executors of Key the Afſigney, which of then 
had beſtright to the Sum of Sir George Maxwels z and after a full Debatei 
prejentia, the Lords upon the 10 day of December 1673, found, that Credi 
tors obtaining ſarizfaZion of their Debts contraFed before Rebellion,and jatijfed 
before the Declarator, were thereby ſecure, and never obliged to repeat 
the ſame 10 any Donatar, whether the ſatisfaFion were obtained by payment 
made by the Rebel, by poynding of his Goods,or Diſpoſition thereof in jatisfatfio, 
or by Decreets for making forth-coming of his Sums, or Goods, or Precepts,0 
Ajſagnations granted by the Rebel, and thereupon payment made by the Rebelt 
Debitors 3 which being of new again debated, and the Donatar _ - 
ledged, 
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ledged, that albeit payment obtained could ſecure the Creditor, yet he 
muſt be preferred, becauſe here the Creditor hath not gotten payment, 
but a new Bond, which bearing exprel]y to be the remainder of 4 Bond due 
to the Rebel, it is rather a Corroboration than erther Payment or Innova- 
tion, and fo is in the fame caſe,as if Sir Kobert Start upon fight of the Af 
ſignation had given to Ker a new Bond for the remainder of what he was 
due to Sanderſon, though he had taken up the old Bond, yet ſeing the 
new Bond ſhows that it was for the fame cauſe, it is not equivalent to Pay. 
ment, much more when the old Bond is neither diſcharged nor cancelled, 
but only delivered to Str George Maxwell, and the Lords by their former 
Interlocutor, found that the Donatar is preferable to the Afligney, unlet 
the Aﬀigney had recovered Payment, as in this caſe he hath not, but the 
Sum is yet extant, It was anſwered, That neither the Interlocutor, nor 
the ground thereof is founded folly upon Payment, but upon ſatisfaQion, 
which may be by Payment, Innovation, Delegation, or Compenſation, 
for when an Aſſigney craves fatisfation from his Cedents Debitor, he is 
not obliged to go through all the Regiſters to try, whether his Cedent was 
at the Horn,but he may lawtully and ſecurely take fatisfattion of his Debt, 
either by the aQual dclivery of Money, which he cannot be hindered to 
Icnd to the ſame Party, and take a new Bond thereupon, or by takin 
from him a new Security whereby the Creditor being changed, the Afſig- 
ney becoming Debitor 1n place of the Cedent, it is equivalent to paymenty 
but here the old Bonds are retired and extin&,and in this new Bond there 
s an entire change, for in ſtead of S{zart the Debitor, now » 4xwell is De- 
bitor, and in ſtead of Sarderſor who was Creditor, now Ker becomes Cre- 
ditor, which is fully equivalent to actual payment 5 and albeit this fatif- 
faction be after the Declarator upon Rodgers Gift, yet that Gift could on- 
ly extend to what the Rebel had then acquired, but Sir Robert Stuarts 
Bond was granted Jong after, and ſo cannot be carried by the firſt Gitt, 
and being ſatisfied to the Rebels Afſigney before the ſecond Gift or De- 
clarator, the fame doth only belong to the Aſhgney and his Exccutors, 


The Lords adhered t6 their former Interlocutor, and having confidered 
the Oath of Sir George Maxwell, they found that before Peitches Gift or 
Declarator, the Debt due by Stxart to Sanderſon was ſatisfied, and extin& 
by this new Bond granted by Sir George Maxwell to Ker as Sanderſons Af- 
ligney, and therefore preferred the Executors of Ker the Aſligney to 
the Donatar as to the Sum due by Sir George Maxwell, 


Praris contra Captain Martine and his Owners, eodene die. 


An Praris, Maſter of the Ship, called, The Brown Fiſh of Druntoun, did 
obtain K eduQion of the Admirals Decreet, condemning that Ship as 
Prizez bv which the Captain and Owners of the Privateer were decerned to re- 
ſtore the Ship and Loading, or ſuch a price therefore; and ſome of the Own- 
ers being charged, they ſuſpend on this reaſon, that they are charged for 
the whole Sum, and are only lyable for their ſhare, not being decern- 
ed by the Decreet conjunly and ſeverally, or in ſolidum; and becauſe by 
the Lords Decreet they had ground of ſuſpition, whereupon to bring up 
the Ship, and ſoit cannot be eſteemed as a Spuilzie, It was anſwered,that 
ſeing the Decreet neither expreſſes in jolidum or pro rata, it muſt be under- 
ltood ſecundum naturam negotris, fothat all the Owners ofthe Privateer muſt 
be lyable i» ſolidume, becaule the ſuſpition might reſtrit the Spuilzie, quoad 
the priviledge of Oath i#litem, &c. Yet it remains wrongous intromijſion, 
Rr 4 29, Partners 
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29. Partners are lyable i ſolidum, and the Owners are Partners. 30, Exee. 
citors are lyable # ſolidume , for the Captain or Maſter of the Ship are jg. 
put by them. 4% Correi debendi-are lyable in ſolidum, eſpecially in fag, 
indiviſibili ; and they being obliged to reſtore the Ship, muſt be all oblig. 
ed in ſolidum, the Ship neither being ſpeczes nor quantities, but wnicum or. 
p#s,and the price comes only in the place thereof,and muſt be lyable in the | 
ſame manner; and if this werenot ſuſtained, Strangers needed never offer 
to reclaim Ships, becauſe they could not know the Owners, and if any of , 
them were inſolvent, could never recover their ſhare, and therefore the 


Owners ought to ſeek reliet amongſt themſelves,and may impute to they p 

ſelves, if they have entered in Society with inſolvent Owners, I 

The Lords-found the whole Owners lyable in ſolidum,althoughthey were ( 

found to have ſeized the Ship upon ſufficient ground ot ſuſpicion, t 

J 

Mr. Lewis Dunlop Miniſter of Skeerr, contra the Heretors thereof, E 

eodem die. 1 

N anno 1648. there was a Decreet of Locality of the Kirk of Skees, ig c 

' which a part of the Tack-duty due to the Parſon of Kinkel! (which Par. þ 

fonage is annexed to the Deanrie of St. Andrews) was allocat to the Mini. b 
ſter, and hath been ſc poſleſt till now. This Miniſter purſues the Here. 

tors for the Local Stipend, a part whereof is the Vicarage. They alledge n 

19. That they are not lyable to the Miniſter, becauſe by the A of Reſtity- : 


tion of Biſhops,they and their Deans; are reſtored to all Rights and Poſeſſon 
they had in anno 1637,when they were expulſed; ſo that the Heretors are lyable 
to the Dean of St, Andrews,and the Miniſter muſt apply himſelfto the Con. 
miſſion fora new Locality, It was anſwered, thatalbeit the AR of Reſjs 
tution would exclude the Miviſters Intereſt, .as to the Tack-duty due tothe 
Dean , yet that A& cannot be extended to the benefit of a poſleſlory 
Judgement, or Decennalis or Triennalis Poſſeſſor, attained by the Miniſter a 
ter the AR of Parliament, ſo that he having bruiked ſeven, ten, or more 
years after the A& of Reſtitution, by vertue of his Preſentation and De. 
crect of Locality, he is preferable in hoc judicio Þoſſeſſorio, till in petitori 
the Dean reduce the Miniſters Right, or declare his own; and here the 
Dean concurrs, and alledges there is ſufficient free Teind 1n the Paroch, 
both to give the Dear his full Tack:-duty, and likewiſe the Miniſter his 
whole Stiperd, 

The Lords found the allegiance for the Miniſter, of ſeven years ſincethe 
Reſtitution relevant #» poſſeſſorio, but did not prefer both the Dean and Mi- 
niſter upon ſufficiency of [eind, which is only competent to the Commiſion 
tor Plantations, 


Lady Torwood-head contra Gardners, February 10. 1675. 
He Lady Torwood. head having obtained a Decreet of the Secret Coun 
. cil of 600 merks yearly of Aliment, to her and her Children, out 
of her Husbands Eſtate 3 and having gotten a Gift of her Husbands Life bit 
reni»Eſcheat for (ecuring the ſaid Aliment, and declaring theſame, ſhe now 
inſiſts againſt the Teanents of her Husbands Lands for payment 3 Compear- 
ance 1s made for Florence Gardner, who upon a Bond of 5000 merks grant- = 
ed by the Lord Forreiter and Torwood-head, had Appryſed both their E- | 
ſtates, and thereupon alledged, that he being thereupon Intett in the E- | 
ſtate of Torwood-head, the Lady can have no acceſs to the Rents thereot z be 
and the Decreet of Council can only be underſtood as to the Husband, bat fm 


Cannot 
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carinot exclude the Infeftment upon an Appryſing ; and whatever elfect 
it could have had, during the Legal, yet now atter the Legal is expired, 
Gardner hath the full Right. It was anſwered, 19. That Gardner wascom- 
pearng in the Decreet of Council. 29. T hat by the A&t of Parltament 4 661, 
het vi 1xt Cebitor and Creditor, It 's Statute, That the Lords of Seſſcon may 
reſirid the poſſeſj.0n of Appryſings to ſuch part of the Appryſed Lands, as they /ee 
cauſe, providng that ihe ſame be ſu ffoctent for their Anruairent,ar d that during 
the Legal. Aud albeit the years of the Legal be <xpired, yet the lame 1s 
interrupted by an Order of Premonition and Conf gnation uled by Edward 
Ruthven, Son tothe Lord Forreiter, and Aſhgney conſtitute by him to the 
Legal Rererſion of his Eſtate, Appryſed by ſeveral Creditors , whereof 
Gardner was one. It was Replyed,that any Order uſed being only in relation 
tothe Lord Forreſter his Eſtate,can have no cfieR as toTorwood head*s Eſtate. 
It was Duplyed, that Florence Gardner having Appryſed both Forreſter's 
Eſtate and 7 orwodd-beads for the ſame Sum3 The Contignation made by 
Forreſter or his Aſliguey, doth not only retain Forreſters Eſtate, but doth 
extinguiſh the Debt, whereupon it was Appryſcd, and conſequently all 
Appryſings following upon that Hebt, in the ſame way as it payment had 
been made, | 

Which the Lords found relevant, and by vertue of the A@ of Parlia- 
ment 1661. reſtrifed Gardyrers polleſſion, fo that 600 merks might remain 
free for the Ladies Aliment, providing that Gardner had enough behind 
for bis Annualrent, 


Dowglas contra Jackſon, February 11. 1675, 


Obert Dowglas having purſued Jackſon for Spuilzic, or reſtitution of 
Goods poynded from him, infiits upon this reaſon, that the poynd- 
ing was not done 1n due time of day , but in night, at leaſt atter Sun- 
ſet. It was anſwered, that it was ſufficient that it was done with days 
light. 
The Lords found that the Poynding was not valid,unleſs it were begun 
before Sun-ſet, and ended during the day-light. 


Crookſhank contra Watt, February 12. 1675, 


ps purſues aReduQiion ofa Wodlet right granted to Watt by 
their con:mon Debitor after Inhibition, upon this reaſon, vis. ex 
capite Inhibitionis, as berg poſterior to the publiſhing of his Inhibition. It was 
anſwered, not relevant, unleſs it were Libelled poſterior to the Regiſtra- 
tion of the Inhibition; for the Liedges cannot know Inhibitions but by the 
Regiſtration. The Purſuer Duplyed, that if this were ſuſtained, all In« 
hibitions would be evacuat 3 for after the Publication thereof, the Debi- 
tor would no doubt Diſpone to others before the Regiſtration; but the 
Purſer hath Libelled his reaſon, as it hathalwayes been ſuſtained, 


, The Lords found the reaſon relevant from the Publication of the Inhi- 
1t10n, 


Veitch contra Executors of Ker and Pallat, eodems die. 


* th Cauſe being debated the 9 of February inſtant, and the Aſſigney 

| having obtained payment, Yeitch the Donatar further alledged,that 

he ought to be preferred as Creditor, baving Afſignation from Narr», who 

Mm azz 1648, uſed Horning againſt Sanderſon the common Debitor, and 
Sſ 


thereby 
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thereby isa preferable Creditor by the Act of Parliament 162 r, anent Bank, 
rupts, by the laſt part whereof, /t is declared, that where Creditors uſe di, 
ligence by Inhibition, Horning, Compryſing, or otherwazes, that be ſhall be tre, 
ferred to any other Con-creditor obtaining a volumar Aſſignation or Djſpoſyigg 
from the common Debitor, who ſhall refound what herecovered thereby ; {0 that 
the Purſuers Cedent having uied Horning againſt Sarderfon the Common 
Debitor long before the Afſhignation made by him to Ker and Browy, ( 
the Starts Bonds, albeit the Aſſhigneys had gorten aCtual payment, they 
muſt reſtore z much more when the Sum is yet in the hands of Sir 6 
Maxwel, who gave Bonds forthe Stuarts; eſpecially ſeing that Afſignatic 
was granted by Sanderſon, when he was a notour Bankrupt , inſoly 
and fled. It was anſwered, that it were of dangerous conſequence, if 
Horning uſed ſhould incapacitat all Creditors to obtain ſatisfaction by vo- 
luntar payment, or Aſſignations 3 for thereby Creditors would be oblj 
to refound, albeit they had received their Money i ſpecie, or in Moye. 
able Goods for fatisfaftion thereof, 2,, If this be the effe& of Horn. 
ings, it will not only exclude Creditors getting payment thereafter fron 
notour Bankrupts,. but that Clauſe of the AG is general, as to all Cregz 
tors and Debitors. Zo. That Clauſe can only be extended to Creditor 
who have uſed Horning or other Legal Diligence duely, to affeR their De. 
bitors Eſtate ; but here there 1s no more done but the Horning,and neither 
Arreſtment nor Appryling hath followed. 4». All Preferences are only 
competent to theſe who are not negligent, but do inſiſt in their Rights; 
but the Purſuers Cedent never having further inſiſted, but only uſed Hor: 
ing, and being ſapinely negligent for more than 20 years, he cannot noy 
crave preference. 5%. The Sumafſigned was due by Sir Robert Stuart, who 
relided in Ireland , and no Statute or Diligence in Scotland could hay 
hindered him to have payed the Afſigney. It was Replyed for Yet, 
that his reaſon of preference upon the AR of Parliament, ſtands yet res 
vant by the expreſs conception and terms of the At, which hath no lini 
tation, either of doing _— or of any time ; nor was the Purſue 
obliged to know of this Bond of Sir Robert Stuarts, ſo that the pretencedf 
inconveniency cannot alter the expreſsterms of an AR of Parliament: And 
on the contrary, the inconveniency was far greater, if Bankrupts might 
gratifie what Creditors they pleaſe, by voluntar payment or Afſignation, 
contrary to the very words and intent of the ACt3 but after it appears that 
any perſon is broken, this AR doth ſufficiently warn all his Creditors to 
uſe Legal Diligence, and not to reſt upon payment made voluntarly ; nei 
ther will this extend to payment obtained by all Debitors againſt whon 
Horning is uſed ; for the Statute bears expreſly, That if any Dyvow, 
perſon interpoſed, ſhall make any voluntar payment or right , in defrand of th 
more timely and lawful diligence of another Creditor; fo that ifthe Debitorbe 
fully ſolvent, and no way broken, his Creditors getting paymentby Aſly- 
nation, or otherways, will not thereby repeat 3 and albeit there had been 
no more diligence but the Horning againſt a broken perſon, it is ſufficient 
to incapacitate him to make partial preferencez but a Horning is a Dil 
gence general againſt all Eſtates, for it is requiſite before Appryling to 
make the Sums Appryſed on Moveable ; and the habile way to affet 
Moveables after Horning, is to take the Gift of the Eſcheat, or to atfet 
the Moveable Goods, and Sums falling under Eſcheat, which by the ARof 
Parliament 1592. caps 149. are burdened and hypothecat for ſatisfying of tht 
Debt of the Horning; ſo that Nairn having uſed Horning, is preferable to 
the Stxarts Bond, which is a Moveable Bond, and a part of the —_ 
g 
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s, not only to the Donatar, but to any other Creditor, and fo is 
preferable to Sir George Maxwels Bond,coming in place of the Starts, nei- 
ther doth it import that the Sum was due by a Keſidenter in Ireland,ſeing 
perſonal Rights, ſuch as this Bond 1s, follow the perfon, and being now 
become payable by Sir George Maxwel reliding in Scotland, the fame is af. 
tetted by the Purluers diligence, 

The Lords found the realon of preference relevant, that Yeitch as Aſſig- ., 
ney to Nairn, who had uſed Horning againſt the common Debitor,that the 
Aſlignation granted by him to the Stwarts Bond was granted, when he was 
inſolvent and Bankrupt, and therefore preferred-Feitch for the Sums con- 
tained in the Horning, 


Stuart contra-the Lord Forreſter, February 17. 1675, 


He deceaſt Earl of Murray gave a Gift of Non-entry of certain Lands 
held by him ofthe Earl tro George Stuart, who many yearsfince rail- 
&d a genera] Declarator, and now infiſts thereon, The Detender alledg- 
ed Abſolvitor, becauſe the Gift of Non-entry was granted when it was not 
vacand, the Lands being then full, The Purſuer anſwered, that albeit the 
not vacancy be a ſufficient reaſon to annull Gifts obtained from the King, 
2s Surreptitious,or Obreptitious and hurtful to the Crown, by granting of 
Gifts by Anticipation, before the Caſualities be vacand ; yet this holds nor 
in the caſe of SubjeAs,' qui debent ſibi invigilare 5 fo that the Caſuality oc- 
curring thereafter accreſces to the Donatar. 29. This is jus tertii to the 
Defender, and this preſent Earl of Marry concurs. It was Replyed, 
That whatever might be pretended, if the Caſuality had become vacand, 
during the life of the Granter of the Gift, it can never be extended to 
theſe occurring after his death , and as to the concourſe, nor: relevat, unleſs 
this Earl givea new Gift, and the Defender hath good intereſt to propone 
this Defence, becauſe if the Gift and Declarator ſhould ſtand, he would 
be lyable for the fall Maills and Daties from the Date of the Citation, by 
the ſpace of 15 or 16 years. 


The Lords found that the Gift or Declarator could haveno effe& untill 
the concourſe of this Earl of Marray, and therefore ſuſtained the ſame ori 
ly from the time of the concourſe, but not to infer Maills and Duties from 
the Citation. 


Bannatyne contra the Creditors of John Rome, eodems die, 


[Ohn Bannatyne having purſued a ReduQion, ex capite Inhibitionis, of all 
Rights granted by John Rome, after he was Inhibite, one of the Credi- 
tors produced a Regiſtrat Bond and Inhibition anterior to the Purſuers In- 
hibition. The Purſuer Replyed, that he had extracted a Decreet of -Certifi- 
cation-upon the 10 day of December 1673,upon this Proceſs containing both 
Improbation and Reduftion, whereby this Bond and Inhibition are im-« 
proven, Itwas Duplyed, That the Certification was obtained and taken 
out when Mr. Robert Dickſon who was only for this Defender, was 
lick of a Diſeaſe, of which he died in Fanxary 1674. as is notour to the 
Lords, 


Whereupon the Lords reponed the Defender againſt the Certification, 
providing the Principal Bond were produced out of the Regiſters betwixt 
and Satyrday next. 

" Sſ 2 Mclurg 
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Mclurg contra Gordon, eodem die, 


Ohn M*larg Smith, purſues John Gordpn, as behaving as Heir to his Þ4. 
ther, for payment of 400 merks, and inſiſts againſt him, as behayi 

by Intromiſfion with the Rents of his Lands, The Defender alledged ah. 
ſolvitor, becauſe his Intromiſſion was by vertue of an Appryfing led + 
gainſt his Father, whereunto he had right, It was anſwered, that by the 
AR of Parliament betwixt Debitor and Creditor, Appryſings acquired by op- 
pearand Heirs are redeemable by Creditors for the Sums they truly payeg, 
[t was anſwered, on relevat, Becauſe the Defender acquired the A 
ing when he was not appearand Heir, having then an elder Brother ivi 
It was Replyed, that that elder Brother was out of the —— and that 
the Appryſer did Diſpone the Appryling for ſmall Sumsto the ſecond Bro. 
ther, upon account of his Blood and Relation; ' and there is like zeapn 
to prevent fraud in thiscaſe, as if the Defender had been immediat app. 
and Heir. 


The Lords found that the At of Parliament could not be extended to 
this caſe. | 


Brown contra Hume, February 18, 1675, 


WY 7 Brown purſues Reduction, and Improbation of a Decreet of 
the Sheriff of Berwick, and the whole grounds and warrang 
thereof, and inſiſts for Certification covtra nor produGa, 


Wherein the Lords found that the Decreet being pronunced twenty yen 
ago, the Defender was nat obliged to produce that part of the warrang 
of the Necrect which uſeth to remaip inthe Clerks Hands, wiz. Suauad, 
Executions, Supplement, and Executions thereof, and Charge to enter Her, 
and therefore ſuſtained only Certification againſt the Decreet and Rand, 
which was the ground thereof. 


| Daikell contra Hume, eodem die, 


Ohn Daikell Merchant in London having charged Dauid Hume far nay: 
] ment of 20 pound Sterling due to him by Bond, granted by the late 
Earl of Hame as Principal, and bim as Cautioner, whereupon he had ob. 
tained Decreet of Suſpenlion. The ſaid David ſuſpended the ſecond time, 
on this reaſon, that this Bond being granted in England to a Merchant 
there, the Earl of Hume was Incarcerate or Arreſted in Priſon upon this 
very Bond, and before he was liberate (being under the guard of hs 
Keeper, ) he died - And by the Law of Z»glaxd, the principal Debiter 
ſo dying in Priſon, extinguiſheth the Debt, and there can be,no furthe 
ay mag thereof. k was —_ oe Decreet of Sufj " 
in foro is opponed, wherein this was proponed ang: repelled, and lo isngt 
now receivable. It was Replyed, That the Deo it was repelled, 
in reſpe it was not ciked nor libelled,yet upan conſigning of twelye pounh, 
the ſame was receivable, and medio terwpore it was unwarrantably extraded 
ſhortly thereafter. | . 


The Lords reponed the Syſpender upon Conſfignatian of the twelve 
pounds, and paying the Expences of the Decreet of Suſpenfion, and (i 
ſtained the reaſon of Suſpenſion to be proven by the Judgnent the 
Judges of the Common Pleas in Exglaud, by the mouth of the Chicf Ju 


{tice, 
Counteb 
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Counteſs of Morray contra Weems, February 20. 1675. 


He Counteſs of eMorray purſued Mr. Robert Weems to remove from 
two pieces of Land, the one called Harroneas Land, the other cal- 
Jed Alexanders Land. It was alledged for the Defender, Abſolvitor, Becauſe 
he bruiked theſe Lands as part and pertinent of his Lands of Cuthill-hill, 
by the ſpace of 40 years, and ſo not only hath the benefite of a poſleſſory 
udgment,but an abſolute Right by Preſcription. The Purſuer anſwered, 
That the Earl of Morray was Infett in theſe pieces of Land per expreſſum, as 
ſeveral Tenements, and ſo couJd not be part and pertinent of any other 
Land, and produceth his Charter, together with a Tack ſet by the Earl 
of Morrey il 47290 1606 to Weems,then Heretor of Cuthill-bill, for 19 years, 
expreſly bearing the ſame deſtgnation, (o that the Defenders Author having 
attained Poſſeſhon by a Tack, his Poſſeſſion was the Earl of Morrays Pol- 
{eſhon, and the Lands are bruiked per facitam relocationem ever ſince, and 
ſo cannot preſcribe againſt the Earls Succeflors. It was Replyed for the 
Defender, Now relevat, \becauſe that which was not ab initio part and perti- 
nent, may by Preſcription of 40 years become part and pertinent, even 
though it had been of before a ſeveral Tenement, neither will ſo ancient 
aTack exclude Preſcription, becauſe there is more than 40 years ſince the 
iſſye thereof, during which time it cannot be continued by tacite reloca« 
tion, becauſe tacite relocation js a Contra by mutual conſent of Parties 
tacitly inferred by the Heretors not warning, and the Tennents not re- 
nouncing, which therefore cannot reach to ſingular Succeſſors. - 1ta eft, 
That it js more than 40 years ſince Weews was denuded, after which the 
fingular Succeſſors pom_g only proprio jure, it cannot be faid to be the 
Earl of Morrays Polleſſion, nor tacite relocation. 


- The Lords found that the Preſcription by Poſſeſſion of 40 years, as 
part and pertinent, was relevant, albeit before that time the Lands ſo poſ- 
ſeſſed had been a ſeveral Tenement, unleſs there had been Interruption, 
and that tacite relocation could not extend to ſingular Succeſſors. 


Marqueſs of Dowglaſs contra Somervel, February 23. 1675. 

His Cauſe being debated upon the 23 day of December laſt, the Mar- 
| queſs further inſiſted upon this ground, that Williew Somervel could 
not defend himſelf with the Rental of the Lands in queſtion, becauſe af 
ter the Rental his Father had taken a Feu.Right of the ſame Lands in fa- 
Yours of his Son, to whom he had formerly procured the Rental, which 
Feu as beibg a more noble and incompatible Right, did abſorb and extin- 
guiſh the Rental, and which Feu being delivered up to the Marqueſs, 
and paſt from, all Right in that Feuars perſon is thereby extint. It was 
anſwered, That albeit a Rental and a Feu cannot both have effe at the ſame 
tne, yet they may confiſt as cumulative Securities, the one failing the other 
to ſubfiſt,ſo that the Poſſeſſor may defend bimſelf with either,and if either 
ſhould be reduced, the other would remain as the effeQual Right, and 
therefore the giving up or renuncing the Feu to the Marqueſs, doth only 
evacuate the ſame, but doth not take away the Rental which was anterior 


thereto, and no renunciation can be further extended than to what is ex- 
 preſt, unleſs it were for an equivalent onerous Cauſe with abſolute War- 
randice, It was Replyed for the Purſuer, That the giving up of the 
Evidents of the Feu by the Father, who acquired both Rights for bis Son 
ad Infant, and for onerous —_ import abſolute Warrandice, __ 
| 3 mu 
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muſt be preſumed to renunce all Rights, unleſs the Rental had been &. 
preſly reſerved. | 

The Lords ordained the Purſuer to condeſcend, how and when th 
Evidents of Feu. were delivered up, and to examine the Communerg aq, 
Witneſſes thereanent, that it might appear quid agebatwr, whether tg lite 


all Right, or only the Feu-Right, 

\ TA/erith purſues Smith as behaving as Heir to his Brother, by inte 
miſſion with the Rents of the Lands wherein his Brother died j 

for payment of a Nebt of his Brothers. The Defender alledged Ablolvity, 


Naſmith contra Smith, eodem die, 


Becauſe his Brother was never lawfully infeft, in ſo far as he was inf | 


by the Uſurpers in place of the Dutcheſs of Hamiltown, being then fix 
fault, whereas the true Superior was Collonel Ing/isbie by a Gift from the 
Ulurpers, and all theſe being void after the Kings return, the Defender 
iofeft himſelf as Heir to his Father, and ſo did not repreſent his Brother, 
The Purſuer anſwered, That the Defender having entered in Poſleſſicn 
after his Brothers death, did enter in his Brothers Poſlcfſion, which he 
could not intervert, though there had been defedts in his Brothers Inf, 
ment, who having been publickly infeft, and in Poſſeſſion, and upon the 
confidence thereof, having contraſted Debts with ſeveral Creditors, the 
Defender could not ſummarly paſs by his Brothers Right and enter g 
Heir to his Father, but ought firſt to have raiſed Redudion or Declaratee 
of the nullity of his Brothers Infeftment, and called his Creditors t 

fox if ſuch courſes be ſuſtained, it lays a patent way to deceive all Cred- 
tors contraQting bona fide with the Fiar for the time, by entering to a for 
mer Predecefſor, and abſtratting and quarrelling the laſt Fiars Right 
The Defender Replyed, That behaving as Heir, 1s always with preſump. 
tion of animns immiſcendi, which cannot be in this caſe, for the Defender 
ſhew he had no mind to meddle with his Brothers Heretage, and that he 
would not enter Heir to him, but to his Father. 


The Lords ordained the Defence as to 1»glisbies Right of Superiority, 
to be firſt proven, reſerving to themſelves if it ſhould be proven hoy far 
the Defender ſhould be lyable, in regard of his Brothers Infettment, whe- 
ther for the Duties intrometted with by him before his Brothers Right 
were found null, yea or not. | 


Hume contra Nisbet, February 24. 1675. 


| rr Hume appearand Heir to John Hume in the Lands of Shefield, 
being in hazard to enter Heir to him, did imploy Mr, Archibald 
Nisbet Writer to purchaſe an Afſignation of a Sum due by her Brother to 
Mr. James Keith, which he procured for 500 merks, the Sum Principal 
ard Annual extending above 6000 merks, whereupon he adjudged from 
her the Lands of Shefield, and obtained Decreet for the by-gone Duties 
thereof, intrometted with by Mr. Alexander Hume, and thereupon app 

ed his Eſtate, and was infeft in beth 3 and after all he gave a Back-bond 
in favours of the ſaid Katharine, to denude himſelf in her favours, beiig 
ſatisfied of the 500 merks he payed to Mr. James Keith,and of 500 merks 
he expended in the Proceſs and Infeftments, and retaining to himſelf a 
fourth part thereof, Being charged on this Bond, he gave in a Bill of 
Suſpenſion, whereupon the Cauſe was appointed to be diſcuſt, and alledy: 


cd that he could not denude till he was ſatisfied, conform to the _ 
n 
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bond. The Charger anſwered , That ſhe was content to pay what he 
had deburſed, and a Gratification for his pains at the ſight of the Lords, 
but alledged that the detention of the fourth part is not allowable, being 
paFum de quota litis,which is not allowable to Advocats, Agents, Writers, Ge, 
who are prohibite to buy any Pleas. It was Replyed, 19. That pan 
de quota litis wasonly reprobatein the caſe of Advocats, »e detar anja ca- 
lumniazdi,as the Law beareth, which quadreth not with Writers, 29, Ac- 
quiring Pleas or Pactions thereanent, are only rejected when done lite 
pendente , for here lis erat ſopita by Sentences betore the Back-bond was 
granted, and the Charger having no Means of her own, and all being 
done upon the peril and hazard of the Suſpender,ſhe hath neither ground 
of complaint in Law nor Equity. 

The Lords found that the Plea being ended before the Back-bond, 
the retaining of a fourth part was allowable. 


Cowan contra Ramſey, eodem die. 


Harles Cowan having charged James Ramſey upon a Decreet of the 
Lords, he ſuſpended and alledged, that the Decreet was unwarrant- 
ably extracted. Ir was anſwered, That the allegiance was denied. 29, The 
' Decreet could not be quarrelled, becauſe it was ratified by a poſterior A- 
ment produced, depoſitate in Pitcairlies hands, and the terms of De- 
poſitation ſubſcribed by him and the Parties. It was Replyed, That the 
Parties thereafter paſt from that Minut, and gave order to the Depoſitar 
to cancell it, which was offered to be proven by his Oath. It was Du- 
plyed, That ordinarly the Oaths of Depoſitars prove where the terms of 
depoſitation are not in writ,but the ſame is not receivable here,where the 
terms are in writ ſubſcribed by the Depoſitar and the Parties. 


The Lords refuſed the Depoſitars Oath in this caſe, in reſpeR the terms 
of Depoſitation were in writ. 


Hamilton contra Cheiſly, 


M3 Hamilton being provided by her Contract of Marriage with 
Mr.Lewis Somervel to be infeft in the Anualrent of a Sum of Money, 
after his deceaſe ſhe charged his Heir tofulfil the Obligment, and infeft her 
in an Annualrent in her Husbands Lands, and the appearand Heir having 
renunced, ſhe obtained Adjudication of the Lands for implement of that 
Obligment. Mr. Williaz: Ckeiſley having appryſed the ſame Lands, purſues 
her to remove, ſhe excepts upon her Adjudication 3 he Replyes, that her 
Adjudication is null, in fo far as ſhe hes not only adjudged for the by- 
gones of her Annualrent, but for the ſame in time coming, which being 
before the terms at which it will be due;is in fo far null,but ſhe ought to 
have liquidate the value of her Lifcrent, and adjudged therefore, It was 
Duplyed, That Adjudication being an extraordinary remeed where Ap- 
pryſing was not competent, ſhe hath followed the right method, for the 
Heir was not obliged to buy her Liferent, or pay a price therefore, and 
therefore ſhe could not liquidate the value thereof againſt bim, ſeing it 
was a preſtable Deed, for he might have infeft her in the Annualrent, and 
therefore as in the caſe of a Diſpoſition unfulfilled, when all Ciligence is 
done, the Lords do adjudge the Lands diſponed, the fame ought to be 
done- for implement of an Obligment to infeft in an Annualrent, which 
though it be general, without mentioning of particular Lands, ought to 
affect the Lands of the perſon obliged, or any part thereof, and — 
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the ſame was orderly adjudged for the Annualrent bygone and in time 
coming. | | 

The Lords ſuſtained the Adjudication, a 

In this Cauſe it was alledged, hat the faid Marion Hamilton had con. 
ſented to a Wodſet-right, to which the Purſuer had now Right, and t , 
Bond whereunto he had alſo right, which thereby muſt have Preferencery 
her right. It was anſwered, that her conſent tothe Bond was in rey 
Inn, within two or three days after her Husbands death, ſhe being tha 
Bed-faſt, which the Law allows as a ſufficient reaſon to annull the deedg 
Women in that condition. 29. If need beis 1t is offered to be proven, thy 
her conſent was elicite by fraud and circumvention, 1n fo far as the Wy 
was not read to her, but repreſented to her to be of another tenor, andy 
her ad vantage. 


The Lords repelled the allegiance upon luFus, as not warranted by gy 
Law or Cuſtome, but ordained Witnelles tobe Examined as to the circyy. 
wventlions 


Kings Advocat contra the Laird of [»nernytie, eodem die. 


de Kings Advocat having purſued for the avail of the Marriage o 

the Laird of Inzernytie, he alledged Abſolvitor, becauſe he held 

part of his Eſtate Taxt-ward of the King, in which his Marriage was Ta 

ed to 1000 pounds, which he had payed to the 8heriff of the Shire, which 

was Compred for , and allowed in Exchequer. It was anſwered, that the 

allegiance is not relevant, for if the Detender had twenty ſeveral Tax. 

wards, he would be lyable tor the Taxt-avail of his Marriage for each of 

them, and having a Simple Ward he is lyable for a Marriage accordingtothe 
full avail. 


The Lords found the Defender lyable for the fall avail of a Marrigg, 
abating the 1000 pounds for his Taxed Marriage as a part of the full avail; 
and having conſidered theDefenders Oath,expreſfing his Rental, DeduGtions 
thereof, Sums due to him, and by him and his Moveables, amongſt which 
Deductions, his Mothers Liferent was eſtimat , as it was worth in buying 
and ſelling, according to herage; and the Purſuers inſiſting for the finge 
avail, and deſiring a Reſervation to inſiſt for what further ſhould be found 
due for a double avail, upon the offer and refuſal of a ſuitable match: The 
Lords moved to the Donatar and Defender, that they ſhould modikein 
conſideration of the whole , which being agreed to, the Lords modified 
for all three years Rent of his Eſtate and Money, ded»&@7is deducendis as 
foreſaid. | 


Whitefoord contra the Laird of Lamingtoun, February 26. 1695. 


Ir John Whitefoord having Married the Lady Lamingtoun, purſues the 
Laird of Lamingtonn her Son for ſeveral particulars, whereof one wi 

for his Aliment from his Birth till he was 14 years ofage, The Defender 
alledged Abſolvitor, becauſe the Lady Lamingtonun Litercnted all the Eſtate 
in which his Father died, in Fee, and ſo ſhe was obliged to Aliment bim. 
It was anſwered, that his Grand-father being alive, and having a plentiful 
Eſtate,and having only provided three or four thouſand merks a year to 
Son and his Wife, his Grand-father was obliged to Aliment him ; and if he 
himſelf had purſued his Grand-father for Aliment, or his Mother, who ws 
at the expences ofthe ſame, Lamingtour would have been lyable z and fo 


this Lamingtonn, as being his Heir, muſt now be lyable for the whole, or 
at 
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at leaſt for a proportionable' part, cfteirand to his Eſtate and her Eſtate ; 
1nd the Lordsin many caſes had found not only the Lady Liferenter, but 
the Grand-father lyable. The Defender Replyed, that a Grand-father was 
never found lyable for any part of the appearand Heirs Aliment, unleſs the 
Grand-father had Liferented an Eſtate whereof the Grand-child was Fiar ; 
For Lifcrenters are only lyable by the AR of Parliament to Aliment the 
Fiar, , whoſe whole Fee 1s Liferented; fo that the Lady having Liferented 
all, whereof this Lamingtozs is Fiar, ſhe is folly lIyable for his Aliment, and 
not his Grand-facher, who provideda contiderable part of his (tate to his 
Sn and his Heirs. 


The Lords fouind the Lady Liferenter only lyable for her Sons Aliment, 
and. therefore aſſoilzied the Son from any Modification upon the account 
of any entertainment given by her or her {ccond Husband. 


Laird of Abercairnie contra Nicol, June 15. 1675» 


N a concluded Cauſe at the inſtance of the Laird of Abercairnie againſt 
| Nicol, as behaving as Heir, or vitious Intromettor with his Fathers Goods, 
for payment of one yearsRent due by his Father. 

The Lords found vitious Intromiſſion proven by the Defenders making 
uſe of his Fathers Tools and Inſtruments, who was a Wright, and the Sons 
being alſo a Wright, and continuing to work with the ſame, albeit there 
was only one Witneſs that proved that he diſponed or fold any part of the 
Work-looms, 


Mr. William Gray contra the Laird of Cockburn, June 16. 1675, 


He Laird of Cockburn being Debitor for 50 Bolls of Corn,and 50 Bel's 
T of Oats to Mr. William Gray Parſon of Dunce, as a part of his Stipend, 
Cockburn required him by Inſtrument to receive the 0ats upon Candlemaſs 
day : Eleven days after, the Miniſter required a Servant of Cockburns by 
Inſtrument to deliver the Oats, and did obtain a Decreet before the Sheriff 
for the Lamebamraſs Fiars: Cockburn Suſpends, and raiſes ReduCtion on theſe 
reaſons, that he could be only lyable to the Candlemaſs Fiar , becauſe he 
had made an offer debito tempore. The Charger anſwered, that it was not 
debito tempore, becauſe payment ought tohave been made between Yule and 
Candlexaſs, and ſo not upon Candlemaſs day. 2% Though payment then 
might haveliberat, yet an offer that day was not ſufficient, becauſe an of- 
fer neceſſarily implyes ſuch time as the perſon ro whom it is made may be- 
fit himſelf, and bein readineſs, 3®. Albeit an offer of Money obliges to a 
preſent Receipt 3 yet an offer of Vitual muſt allow a time for having rea- 
dy Horſe and Sacks to receive itz and though it cannot all-be ——_—_— and 
carned off in one day, it imports no failzie or prejudice ; but that the 
perſon to whom ſuch a captious offer is made, is in the ſame caſe as if no 
offer had been made 3 as was in this caſe, in which there wasa great (torm 
the time of the offer. The Suſpender Replyed, That the offer was ſath- 
cient, and not captious, becauſe the Charger was not taken unawares, but 
when he was receiving his Bear the fame day 3 andifhehad accepted the of- 
fer, and begun to receive a part that day, and continued fo ſoon as he 
could receive and carry off the Victual.it might have imported a Receipt, but 
having ſaid nothing then till eleven days after, when the Vidtual,or a great 
part thereof wasdiſpoſed upon, ic was his own fault, and ſo he can only 
demand the Candlemaſs Fiars, whereas the dearth raiſed the price of the 
Lambmaſs Fiars to thedouble, 


Tt The 
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The Lords found that payment might have been made upon Candlemgj 
day, ' but that the offer being made upon that day, required fome time fy 
the receipt of ſo much Vitual ; which neither being demanded, nor refy. 
ted, they modified the price to eight merks, being near the middle betyiy 
two Fiars. FE 

Lidy Logie contra Meldrum, codem die. 

[| Atharine Mcmillan Lady Logie, having obtamed Diſpoſition fromMy, 
#4 John Hay her Husband, purſues Me/dram asnearelt of Kin, for dg 
very thereof, who proponed Improbationz and the Purſuer being ordain. 
ed to bide by, offered to do the ſame 1n thir terms, that ſhe truly receined 
this Diſpoſition, as it now ſlands, from her Eusband ; and the Lords are jn 
uſe to admit of ſuch qualities. It was anſwered, that aibeit the Lords ad: 
mit qualities to lingular Succellors, or Heirs, yet never to perſons whoin. 
mediatly receive the Writ in queſtion, which would incourage all Forge. 
ries; forin all caſes, that may be pretended, but if the Writ {hall be foun] 
Forged, and the purſyuer be purſued -—naqgerr as a Forger, or acceſſory 
by uſing of the Writ, ſhe may then alledge and,prove that ſhe was inng 
cent, having received the Writ as it is from her Husband , but it is ng 
con:petent to lead a Probation upon it here ; neither 1s it preſumed © 
probable in any caſe, thata Husband would truly deliver a Writ Alſgned 
by himſelf, when it was Forged. 


The Lords refuſed to admit the quality, 


Paterſon contra the Town of Aberdene, Juxe 17. 1675, 


ff Aſter Robert Paterſon being ele&ed Bibliothecar for the Colledge o 
M Aberdene, by vertue of a cMortification by Dottor Reid , wherety 
he left his Books to the Colledge, and mortified 600 merks yearly to a Bibliaths 
car, comptable to the Colledge and Town, purſues a Declarator of his Right 
as Bibliothecar, being ele&ted by the Colledge, and that Mr. Wiliam 4 
lexar:der preſented by the Town had no right. The Town alledged no 
Procels, becauſe DoQor Reids Mortification or Principal Teſtament ws 
not produced, but an extra& out of the Regiſter of the Commiſlariat of 4 
berdene, which isnull, becauſethe Door having died out of the Countrey, 
animo remanendi, the Confirmation ſhould have been at Edirburgh,andbe 
ing at Aberdene 1s a won ſuo judice, and ſo null. 29, The Mortification met 
tions the Bibliothecar to be comptable to the Town,and them to imploy the 
Doors Money for purchaſing this Rent, which imports them to be Pu 
7r0ns, whereof they have been in poſſeſſion, by preſenting ſeveral Biblio 
thecars-; and by a ContraG&t with the firſt Biiblothecar named by 
Reid, they are acknowledged as Patron, wherein the Principal of theC9l 
ledge is Subſcribing Witneſs, It was anſwered, that the Confirmation be 
ing a Legal Sentence, it is not null, whatever may be the intereſt ofthe 
Commiſſar in the 2uots or Confirmation, and that the Mortification being 
without any mention of Patronage, it gives the Colledge a free EleRion, 
and the Subſcribing of the Principal as Witneſs imports nothing, 


The Lords repelled the Defences, and found that the Colledge had tht 
free power of EleQion, without any Patronage, 


Laird of Leys contra Forbes, June 18. 1675. 


He Lord Forbes having granted two ſeveral Wodſets to Alexander Bur- 
| net Elder and Younger, after the death of Alexander Burnet Elder, 


Leys Appryſes the Right of both' Wodſets, and ſome other Lands from 
Alexander 
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Alexander Burnet Younger, and was thereupon {nfeit; The Laird of Pluſ- 
tardin having acquired the Right of Reverſton from the Lord Forbes, pre- 
moniſhes Alexander Burnet Younger, afrer his Fathers death, and obtains 
Decreet of Declarator of Redemption 3 but becauſe then there was a Life- 
renter, and ſeveral Arreſters, the Lords ordained the Conligned Sums to be 
put in the hands of Forbes of Corſkndae, who had bought the redeemed 
Lands from Plaſcardin, and ordained him to give Bond to make payment 

of the Sums to the Laird of Leys at Martinmaſs 1643. to be made forth. 
{coming toall parties having intereſt, Leys before payment always obtain- 
ing a RKenunciation of the Wodlet to Corſtndae , and accordingly Corſtndae 
gives Bond, whereupon Leys charges for payment; CorſindaeSulpends upun 

double Poynding, as being diſtreſt both by Leys and Forbes of Hlacktoun, 

who had obtained a Right from the Heir of Alexander Burnet Elder, and 

als upon the condition in his Obligation of obtaining a Renunciation. It was 

alledged tor Barnet of Leys, that he ought to be preferred , becauſe the 

Sums having been ordained to be payed by Corſendae to him, to be made 

forth-coming to all Parties baving beltright z he hath beſt right himſelf, in 

ſo far as old Barnet to whom their Wodlets belonged, was Debitor to 

Leys in a greater Sum, and thereupon he had right of comyenfatiun, or 

retention againſt Alexa#der Burnets Heir, or Blacktoun her Aſſigney, icing 

compenſation is relevant againſt the Aſſigney, upon Debts due by the 

Cedent before intimation 53 and neither could the Heir or Blacktoun her Af- 

figney pretend any right to the Configned Sum, becauſe it is Moveable, 

and belongs to the Woilfetters Executors, and not to his Heirs: For when 

Sums are Aligned by Debitors for purging Wodlets of their Lands , the 

Debitor remains Proprietar of the Money, and may uplift the ſame, and 

paſs from the ©rder at any time before the ſame be accepred by the Credi- 

tor, or before Decreet of Declarator, whereby the property of the Con- 

figned Sum is tranſmitted to the Creditor, and if the Creditor die, the 

Configned Sums, if they be not lifted by the Debitor, belongs to the Cre. 

ditors Execaters after Declarator, for the Body of Money is unqueſtion- 

ably moveable, and there can be no pretence upon the heretable Right 
of Wodlct, becauſe by the Declarator it is extinct, fo that this configned 
Sum caunot beJong to the Heir of old Burnet but to his Executors, and al- 
beit there cannot be a formal Compenſation by Leys, not having the Sums 
1 his hands, yet the fame being payable to him, it is equivalent as if it 
were 10 his hand, and therefore he muſt have retention or preference to 
the one, who hath no Right nor ber Aſhgney, For clearing of this, the 
Lords remembred of a Decifion the 21 of Jaxrary 1673, Nicol contra 
Lowrie, where it was found, that before Dectarator, the Debitor who had 
conſigned, or his Heir had right to the Sums conſigned, and might paſs 
from the Order, It was anſwered for Blakoun, That albeit Confignation 
only, doth not tranſmit the property of the conſigned Sums, yet Decreer 
of Declarator ſtateth the only Right in the Creditor Wodfſctter, and de- 
nudeth the Debitor Configner,and in this Caſe there is a Decreet of De- 
Clarator, ſo that the Sums cannot belong te Burnet the Creditors Heir, or 
Blaktoun her Affigney. It was Replyed, That where Declarator is obtain- 
ed againſt a Party, having Right to the Wodlet, and being Infeft, the 
Sums wilt belong to the Creditor, and if he uplift them not,to his Execu- 
tors, and his Heir will be obliged 10 renunce though he get not the Sums, 
becauſe the Creditors Mind is their Evident that he doth not lift and re- 
imploy the Sums to his Heir, but leaves them moveable 3 but moveable 
Sums will ſometimes belong to the Heir, as if Executors be ſecluded, 
Tt 2 which 
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which is frequent, and in this Caſe the Sums cannot belong to an Execy, 
tor, becauſe the Order was uſed, and Declarator obtained Jong after g, 
death of Burnet elder, ſo that the time of his death the Wodlet CONtinueg 
a rea] Right, neither can it belong to the Executors of Burnet YOUnger 
againſt whom the Order and Declarator was uſed, becauſe he dieq y, 
infeft in the Wodſet, and ſo had never Right himlelf, which therefore op. 
not deſcend to his Executors, ſo that the lingularity of this caſe muſt on] 
fate the right- of the Sums in the perſon of the Heir of Burnet elder, wi, 
died Infeft in the Wodſet. 


The Lords found, that in regard of the ſpeciality, the conſigned Suns 
belonged not to any Executor, but to the Heir of Burret elder, and Bly, 
toun her Aſſrgney: | 

It was further alledged for Lezs, That albeit the Sum ſhould be founy 
due to the Heir of Burnet elder ; yet 19. If the Heir were compet 
ſhe would unqueſtionably be excluded by Leys as a Creditor to Bury 
elder, whereby ſhe being Heir to him, did immediatly become Ley: De. 
bitor, and could not crave' up this Sum which was appointed to þ; 
paycd to him, but would be excluded by Compenſation or Retention, 
feing the Sums being payable to Zeys himſelf, he could not arreſt his own 
Sums, and therefore all Perſons intruſted, have by the Truſt the ſame [nt 
reſt as they could have by legal Diligence, becauſe th. y could not uſe thy 
ſame againſt themſelves. It was anlwered for 8luktour, 19. That there 
was no Compenſation in the caſe, becauſe this Sum was never in Ly 
hands, but by the Decreet of Declarator, was 1mmediatly put in the 
hands of Corſindae payable to Leys, 29. Though there could be Con- 
penſation, yet not upon Leys Sums alledged upon, becauſe he appryſel 
this Wodſer, and ſeveral other Lands for theſe Sums, and fo being here. 


table by a real Right and Infefrment, he cannot compenſe a moveabl | 


liquid Debt, 39. Leys Infeftment is expired, and he and his Afſigneys ae 
in Poſſeflion of the appryſed Lands, whereby the Sums are extin&, and 
he cannot compenſe therewith 3 and albeit this Wodſet which was a part 
of the appryſed Lands is not reached by the Appryling, in refpet it wa 
led againſt Barret younger, who is neither? Infeft nor charged to enter 


Heir, yet it is offered to be proven, that the reſt of the Lands yet bruik-, 


ed do exceed in worth the Sums appryſed for, It was anſwered for 
Leys, That albeit heretable Sums by Wodſet, which require a courſe of 
time after Requiſition, «cannot be compenſed before the time of Re- 
quiſition be run, yet Sums appryſed upon requiring noſuch order,may be 
ſummarly made uſe of by Arreſtment or Compenſation; and albeit Leys Ap- 
pryſing be expired, and Poſſeſſion thereby, which would have extinguiſh- 
ed the Debt, if the Appryſing had been fylly effe&ual, yet here it is but 
eficQual in part, and therefore ſuch proportion of the Sum appryſed for, 


may be made uſe of by Compenſation or Arreſtment as effcirs to the pro- | 


portion of the Lands appryſed, as to which the Appryſing proves not ef 
feQual, 


The Lords found Compenſation competent upon Sums though Ap- 
pryling were led thereupon, but found that the Appryling being expired 
and poſſeſſed thereby, did ſatisfie the Sums whereuponit proceeded, albeit 
it proved not effeQual as to-the whole Lands,it it proved effetual astoas 
much as was equivalent to the whole Sums apprylſed for, 


And this occurred to the Lords, that Blaktoun the Afſigney in (o far as 
his Right proceeded upon an onerous Caule, was in better condition - 
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the Heir, and preferred him pro tarto 3 but in fo far as his Right was gra- 
tuitous, found that he was in no better caſe then the Heir, and that Leys 


the Creditor was preferable to him, if he did not bruik Lands equivalent 
to his Sums, and ordained Blak/our to depone upon what Sums he truly 


payed tg the Heir. 


Taylor contra Ranken, eodem die. 


Obn Taylor in the Contra betwixt James Taylor and 

Marſhall his Spouſe, diſpones to them his whole moveable Goods, and 
atter his Sons death, by a Contra with his Good-Daughter, he as taking 
burden for his Oyes, diſpones the whole Moveables to her for 1000 
merks 3 after his death his three Daughters as Executors to him obtained 
Decreet againſt the ſaid K atharine Marſhall and Ranken, now her ſecond 
Husband, mn the Regality Court of Falkirk. They ſuſpend on this rea- 
ſon, That the Defun& was an indigent perſon, and lived and died with 
the Defenders, and by his general Diſpoſition could not be preſumed 10 
have any Means, and yet the Decreet in abſence was for 640 pound of 
Money, and ſome Body.Clothes that were in two Cheſts in the Defenders 
houſe, which Cheſts were a part of the Moveables diſponed by the De- 
fun, and to which the Defender had frequently accels by opening the 
Cheſts,and putting any thing therein he pleaſed. It was anſwered, That this 
reaſon is not relevant, becauſe the Defun& having lived long after both his 
Diſpeſirions, did and might acquire this Money, 29, The Charger hath 
proven or ſhall prove, that the Lefund had the Keys of the Cheſts in his 

f&ffion the time of his Sickneſs, and delivered the ſame to one of his 
Good-ſons, which ſufficiently inſtruQs that the Money and Clothes was in 
his poſſeſſion, and ſo belonged to him and his Executors, albeit the Cheſts 
were the Defenders, for the having of the Key doth evidently infer the 
poſſeſſion of what is under that Key. ' 


Which the Lords found relevant, unleſs the Defenders by a poſitive 
and ſtronger Probation could prove,that the Money and Clothes was theirs, 
and how the ſame was put in the Cheſts. 


James Hamilion Supplicant, eodemt die. 


Ames Hamilton Merchant in Edinburgh gave in a Bill repreſenting, that 
] for a ſmall Sum due by him upon Bond to Mr. Wiliam Cheifly, his 
whole Sums were arreſted, which being upon a Decreet of Regiſtration, 
the Clerks refuſed to looſe upon Caution 3 and therefore petitioged that 
the Lords would ordain the ſame to be paſt upon ſufficient Caution, be- 
cauſe it impeded him. in his whole Trade. 


The Lords retuſed to looſe the Arreſtment, being upon a Decreet upon 
Caution, but granted the ſame upon conſignation of the principal Sum and 
Annualrent contained in the Bond, which was the ground of the Arreſt- 
ment, and Caution for the Penalty, 


Irvirg contra eodems die. 
—_ Irving having purſued as repreſenting his De- 
bitor upon a Renunciation to be Heir, The Defender was aſloilzied, 


and the Purſuer obtained Decreet cognitionis cauſa,and thereupon purſues 
an Adjudication : Art the calling of which Summons by a Clerk, the 
fame was defired to be ſeen for the Defender, who had renunced, and 
both applying to the Ordinar, he reported the Caſe, The Purſuer al- 

Tt. 3 ledged, 
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ledged, "That albeit the Defender was called in the Adjudication, it wy 
only dicis canſa tor forms fake, and the Defender hath no more intereſt 
compear nor when a Citation is at the Mercat-Crols againſt all and {@n. 
dry, quilibet ex populo pretending to be called thereby, ſhould crave to 
which though it uſed not to be debated before the At of Regulatin, 
yet ſince, it the Perſon renuncing ſhall be found to have intereſt to {6 
and anſwer, and that the Proceſs muſt be inrolled, the Purſuer will he 
poſtponed along time, and others preferred, or the year may expire before 
his Proceſs can be called by the Roll. It was anſwered, That the Defeg. 
der, though renuncing to be Heir, being called, could not be refuſed t 
ſee and an({wer, but might alledge the Renunciation was falſe, 


The Lords ordained the Defender to ſee in the Clerks hands for 43 
hours, that if any ſpecial conf{deration could be repreſented, he might 
ſee in common form, but otherways ſeing he had renunced, he had ng 
intereſt to ſtop the Purſuers diligence,and to get the Proceſs feen in con- 
mon form, and returned and inrolled. 


Gaw contra the Earl of Weems, Func 22. 1675. 


N anno 1632, the late Earl of Weews and this Earl granted Bond to 
[| Henry Bruce and Janet Gaw his Spouſe, by which they acknowledge ty 
have received from them the Sum of 2834 merks, and therefore became oblig- 
ed to pay the ſaid Sum to the ſaid Henry and Janet, the longeſt liver of then 
two, and to the ſaid Henry his Heirs and Aſſigneys, whereupon Janet hay 
ing charged the Earl, he ſuſpends ppon Preſcription. It was anſwered for 
the Charger, Contra non palentem agere non currit preſcriptio, and therefore 
the Husbands negligence cannot prejudge his Wite, nor was ſhe in caps 
city to charge for the Sum till his death. The Suſpender anſwered, 
That the Wife might have intented an Aion for Interruption, even in 
her Husbands time, and if the Bond be preſcribed againſt the Hugband, 
as he might have diſcharged the Sum, which would have excluded the 
Wife, ſo Preſcription againſt him 1s a legal Diſcharge, and there being no 
Annualrent due by this Bond, the Wife cannot have a Liferent-Right, 
but the Sum being payable to the longeſt liver, ſhe is in effe& ſubſlitute 
to her Husband, ſo that Preſcription begun againſt him is continued ater 
his death againſt her, as it is againſt all Suecelſors, even Aſligneys ; and 
if this were not ſuſtained, Preſcriptios induced for ſecurity of the People 
would be in a great part evacuate. 


The Lords found the Wifes Right not to be a Subſtitution, but that it 
was a Conjundt-Right to the Man and Wife, ſo that ſhe doth not ſucceed 
to him, but hath a diftin& Right from him, - reſolving in a Right of 
Liferent 5 and albeit the Bond bears no Armalrent, yet the Wife having 
power to uplift the Sum, may employ it for her Liferent-uſe, As to 
which Right, the Lords found, that Preſcription could only begin as to it 
from the Husbands death, and that the Husband in his Life could not 
have diſcharged or uplifted the Sum without conſent of the Wife, or im- 
ploying it otherways than in the terms contained in the Bond, or for her 
Lifereut-uſa after his death, 


Bruce contra Bruce, June 23. 1675, 
D% Arnot having no Children but his Siſter having two Sons, 4#- 
drew and David Bruces, he did diſpone an Annualrent of 200 _ 
| yearly 
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yearly to David the younger Son out of his Eſtate, the firſt Terms pay= 
ment thereof being the firſt Term after the Diſponers death ; thereafter he 
did diſpone his Eſtate ro Ardrew Bruce the elder Brother. . David Bruce 
was Infeft in the Annualrent,and now purſues a poynding of the Ground 
againſt James Bruce Heir to Andrew, who alledged Abſolvitor, 19. Bee 
cauſe David Bruce the Puriuver, his Right is preſcribed, being granted in 
ann0 1626. It was anſwered, Contra non valentem agere non currit preſcrip- 


tio, the Purſuers Right could have no cffe& till the DoQtors death. 
The Lords repelted the Defence, in reſpect of the Reply. 


The Defender further alledged, That the Purſuers Right was never a 
delivered Evident, but remained ſtil] by the Doftor, and was amongſt his 
Papers at his death, when his Nephew Andrew was out of the Country, 
and. therefore the Purſuer anght to prove the delivery thereof, It was 
anſwered for the Purſuer, That the having of any Writ in favours of the 
haver, | preſumes the delivery, unleſs the contrair be proven, viz, That 
the Writ was in the cuſtody of the Defun@, or depoſitate, &c, 29, Though it 
were acknowledged that the Writ remained by the Diſponer at his death, 
it doth not annull the Right, becauſe though an undclivered Writ doth 
infer that it is in-compleat and in-effeQual, yet that Rule hath many ex- 

tions, as if 1t contained a Clauſe diſperſing with not delivery, as in this 
caſe, albeit the Writ had not been delivered, yet Seaſin being given there- 
upon;..the delivery of Sealin is ſufficient, the Seaſin being in the publick 
Regiſter, eſpecially ſeing Dofor £4rnot had no Children, and theſe two 
Brothers were the neareſt of Kin, ſo that the Door having done no poſi- 


tive Deed in the contrair, the keeping of the Writs imports not a Revoca- 
tion of the Gift, 


The Lords found that the Purſuer needed not prove the delivery, and 
alſo found, that though the Writs had not been delivered, they were ef: 
fettual, there being a Seafin regiſtrat, but if there had been a poſitive 


Deed done by the Door, alledged in the contrair, they would conſider 
the ſame. FN 


The Defender further alledged, That this Annualrent relating to no 
Stock of Money, bur an irredeemable Conſtitution, behoved to be lyable 
to a proportional/part of the publick, with the Lands affe&ted therewith, 


Which the Lords ſuſtained. 


Snow contra Hamilton, June 24. 1675. 


Dgertoun Snow as Aſſigney to the Relief due by A& of Parliament to 
the Heretor, whoſe Lands were deſigned for a Glibe to a Miniſter, 
having obtained Decreet againſt Hazrilton of Munkland tor the proportio- 
nal part that befell his Lands in the Paroch 3 he gave in a Bill of Suſpen» 
ſion, and the Lords having cauſed the Reaſons to be diſcuſt upon the Bill, 
he inſiſted upon this Reaſon, that neither he nor his Land, was now lyable 
for that Relief, becauſethe defignation was eleven years ago, and ſo could 
only affe& the Heretor at that time, but could not affe& him as ſingular 
Succeſſor, It was anſwered, That the Relief being conſtitute by the AR 
of Parliament, it became debitum fundi, 
The Lords found that the Relief by the AR of Parliament, did only 
affe& the Heretor for the time, but did not affe& ſingular Succeſſors as 


not being debiturm fundi, but was like Miniſters Stipends which burden the 
Heretors but not ſingular Succeſlors. 


Tt 4 Muis 
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, Muir contra Maxwell, eodem die, 


Ohn Muir having married one of the Daughters of John Maxnel o 
Dalſwintoun, did purſue the eldeſt Daughter, and Mr. Hugh Maxwy 
ber Husband,to denude themſelves of the half of the Lands of Daljwinton, 
and to grant a Back-bond for that effeR, by ſight of the Lords of Exche, 
quer, who had granted a Signator to Mr. Hugh and his Spouſe of tha 
Eſtate, upon Recognition, and had taken only Back-bond to pay Jul 
Muirs Wife 2000 merks, whereas ſhe ought to have had equal inter 
with her Siſter, being only two Heirs-portioners of John Maxwell, Thi 
being diſpute before the Exchequer, Mr, Hugh alledged, that he beingin- 
ſeft 1a that Eſtate, and having obtained Decreet of Declarator again 
John Muirs Wife, compearing before the Lords, the Exchequer wasng 
Judges competent in the point of Right, whereupon the Exchequer did 
remit the Cauſe to the Lords to be determined by them in common form, 
John Muir raiſed a ReduGtion before the Lords, and gives in a Bill defi. 
ing that the Proceſs before the —_—_— and the ReduQion might be 
ſummarly diſcuſt, in reſpe& that Mr. Hugh is an Agent, and ſo a 
dent upon the Colledge of Juſtice. It was anſwered, T hat there couldhe 
no infiiting upon the Proceſs before the Exchequer upon the remit,'he, 
cauſe the Exchequer was no ſuperior Judicatory which could remit to the 
Seſſion, but by their remit they had ſuſtained the Declinator, which ug 
equivalent to an Ablolvitor. 2%, Mr. Hygh refuſeth to be any member 
of the Colledge of Juſtice, and is content to renunce any Priviledge there 
* in, and though he were, the Members or Dependents of the Colledged 
Juſtice are now ſecured by the A& of Regulation, not to anſwer before 
their Cauſes come in by the Roll, neither were ever Members of the Cob 
ledge of Juſtice put to diſcuſs their Rights by Declarators or Redudjoy 


ſummarly upon Bills. | 


The Lords faund that there could be no Procels npon the procedur 
bcture the Exchequer, and that the Members or Dependents of the Cob 
ledge of Juſtice were only obliged to anſwer upon Bilt as to what cot: 
cerned their Offices, or what was ated by them upon that account. 


Clerk contra Stuart and Watſon, June 30. 1675. 


He two Daughters and Heirs-portioners of Stuart in Gli 

gow ſucceeding to their Father in a Tenement there, one of them 

was married to a Maſon in Glaſgow, and by the Contratt of Marriage fie 
did refig her half of the Temement in favours of her future Spouſe and her jel, 
the longeſt lever of them two, and the Heirs to be procreat betwixt them, which 
fatkng, to the Hwebands Heirs z but thereafter by Contrat betwixt the 
two Sifters and their Husbands, there is a mutual Tailzie, whereby irc 
of failzie of Heirs of their Body each of them are ſubſtitute to others, Clerk be- 
ing Creditor to the Mafon in 100 pound Scots, purſues ReduRion of the 
ſecond Contra, on this reafon, that the Maſon bis Debitor had after the 
Debe contrafted, diſponed the half of the Tenement, which by the Cons 
trat belonged ro him in Fee, and by the fecond Contraft had conſtimue 
himſelf only Liferenter, and ſtated the Fee in his' Wife and the Heirs of 
the Marriage, which fathng to her Si{ker ad her Heirs, ra defraud and 
prejadice of the Purfuer = his awful Creditors, comrair to the Aﬀ df 
Parliament 1621 againſt fraudulent Difpoſitions m1 prejudice of Credfirors, 
The Defender alledged Abſolvitor, Becauſe he offered him to prove that 
at 
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at the time of this ſecond Contra of Tailrie,/ the Maſon Debitor, was 
in a good condition, and had mych more that would pay ell his Debt, 
and was not by that Tailzie rendered infolvent, or. put in-any difficulty to 

y this Purfuer and al} his Creditors, - not only being a daily gainer as 
a Maſon, 'but having; Moveables five times above the Sum, | fo that there 
was no fraud either, £ the intent or event of this Tailzie 3 and therefore 
it it had been meerly gratuitoug,,.1t neither was againſt that A& of 
nt, or apy Law whatſoever, for even the a&G10 pauliana behoved 
have fraud in prejudice of Creditors 3 but it wete: very unjuſt and in- 
jent to hinder perſons that were. in an opulent condition to grant. 
Dopations,citber upon Charity or: Kindneſs to Ghildren or Relations, but 
- if this reaſon were relevant, then none ſuch could be granted by any. that 
had Debt 3 for any, Creditor might not only reduce, but might ly by till 
- the Diſponer or his Heir became in worſe condition, and then reduce the 
poſition which was gratuitous 3 but Creditors ought invgilare ſbi, and 
to obtain and affet therr Debitors other Eſtate, ſo that ſuch Donations 
were oft-times _ and vertuous, and neither fraudulent nor faulty. 
The Purſuer anſwered, That he d the AR of Parliament, though 
in the narrative it mentions danke and fraudulent Dijpoſitions, as the 
extreamelt caſcs to be motives for paſſing of the AQ, yet the ſtatutory part 
bears, all alienations made by DeMMtors of any of their Lands or Goods to any 
anjrd or coflet eror, without vra juſt and weeſer cuſs, or juſt rc 
really payed, the ſame 1o be null at the inflence of true Creditors being amterigr, 
which hath been ordinarly extended F, 448 gratuitous Diſpoſitions,though 
not to conjun& Perſons, and this Tailzie is am conjunR Perſons, and 
is gratuitous, for albeit the mutual Tailzie, and the hope of iſſue thereby 
in the Tenement be adyantagious to the Children of the Marria 
yet not t& the Husband himſelf, who quits the Fee for the Liftrent, and if 
onerolity might be ſo interpret, that a Debitor might diſpone his Lands 
for equivalent Cauſes to be done to his Children-or others, the effe& of 
this excellent Statute might be evacuate, but the onerous Cauſe muſt re- 
turn to the Debitor, that it may be in place of what is alienate. 
The Defender Replyed, That the narrative of the Statute may very well 
interpret the intent and meaning of it, to be only againſt fraudulent Diſ- 
poſitions of Perſons inſolvent, or who - became by the' faids Diſpoſitions 


The Lords found the Defence relevant, that the Debitor the time of 
this Tailzie had a ſufficient viſible Eſtate to pay this and all his Debts, and 
admitted to the Defender to prove the condition of his Eſtate, and to the 
Purſuer to prove what was his Debt. 


Wardlaw contra Wardlew, codeme die. 
age Wardlew baving rare Down Login __— 
and thereupon denunced him, purſues ReduAt an Aﬀgnation 
made by him upon the AQ of Parliament 1592, The Defender alledged 
Abſolvitor, Becauſe the Purſuers Decreet whereupon ber Horning pro- 
ceeded is null, as being pronunced by the Sheriff of Fife in vacant time, 
without diſpenſation. It was anſwered, That the Decreet was after Mi= 
cheaelmaſs, which albeit in the Vacants, is the Head-Courts of all the She- 
nts, wo aca” wks null, and conſequently at 
vi None 
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none thereafter, in reſpe& of the poration of all inferiour Courts tg, 
keep Courts after. aſs, without diſpenſation, 

; 'Which'the Lords found relevant. | 


' Lady Stainbifl contra Captain Bard, codes die. 
(es having obtained Decreet of Remoying againſt the Lady 
$tajnhill from a Houſe in Ediaba#gh before the Sheriff, the Sher 
Officer was thereupon proceeding to Bje#ion. "The Lady gavein a i 
defiring Suſpenſion, and a preſent Warrand to ſtop the Eje&ion, becwls* 
there was no Charge given, or expired upon the Decreet, which ought 
have been done by the At of Parliament the 16 day of November 16s 
which thongh'it mention only Poynding not to be, without the expiring 
of a previous Charge, yet. ex paritafe ratienis the ſame-ſhould be ot . i 
in other Executions, the; reaſon mogh not expreſt, being, that Parti 
may bave that reſpite, either to fatisfie or ſuſpend. gl 

The Lords found the A& to. extend only to Poyndings. 
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Murray contra Hall, eodem dit. Mp; b 

J< Murray baving charged Jobs Hal/ and arreſted bis Goods upon 

| Decreet, he fuſpends,: whereupon tht Decreet was turned'to a Lib} 

and thereupon the Suſpender craved that the- Arreſtment might nowhe- 

declared null, at leaſt-might be looſed. Wh" 
The Lords ordained the Arreſttiierit to be looſed, | 


Robertſon contra Lord Halkertour, July 7. 1675. 

'T* He Laird of Halkertoun having granted a Bond to his Danghter, 

ligeth him and his Aleirs 40 infeft ber in an Annualrent of 100; "1 
ont of certain Lands expreſs, and corny thereafter a Clauſe of Requiſti 
and Reverſion; ſhe haying died without Children, Sir Patrick Falconer by 
immediate younger Brother having entered Heir general to her, afligg” 
the Bond. to Robert Robertſon for neceſſars furniſhed by him to Sir Patrick” 
and now purſues the Lord Halkertoun Debitor in the Sum for, pay nent 
the 1000-merks, on Which it was redeemable, and that by vertue of 
Clauſe of Requiſition, The Defender alledged Abſolvitor, Becauſe: 
right of this Bond did, not belong to. Sir Patrick, the Purſuers Cedent,'s: 
Heir gezeral or of Line to his Siſter, becauſe it being Conque#?, it did tat 
deſcend to Sir Patrick her younger Btothcr, . bur LF aſcend to Sir Jos. 
her elder Brother and his Heirs. To the firſt point the Purſuer _—_— 
19, That this is jus tertii to the Defender. 2% 'The right of this 
muſt fall to the Heir of Line, not to the Heir of Conqueſt, becauſe de jun 
communi the younger Brother is Heir of Line and Her general, and to hin 
doth belong »niverſum jus, and: he is lyable for the whole Debt z and & 
beit there be-a ſpecial Statute of King Roberts, ' Declaring Lands and Tem: 
ments acquired by a mid- Brother to aſcerid to his immediat elder Brother, ul 
thereby is denominate to have an Heir of conquest, yet that being againſt the 
common Law, is not $0 be extended, and therefore can only take place 
the caſe of Lands and Tenements where there is a compleat real Right, 
-but if the Right be in-compleatit gives no Right to the Land, and is buta 
Perſonal Right, and at beſt jus ad rewe,not in re, and therefore the Statute 
ought not to be extended thereuntg 3 according to which Skeex explain- 
ing Conquei?, and what befalls the general Heir,. doth only except _ 

—_ 
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T7 s, but declares Reverſions to belong to the Heir general , and + 
| _ expreſſerh hiroſclf in the ſame way. It was Replyed for the De. 
pp We are not now to debate what were fit to befall to the. Heir of 
Con we there being great R ealons that EVEN Lands and Tenements ſhould 
| _— have deſcended tothe Heir of Lzme, who hath the whole burden, 
but ſeing that Statute is made, it is to be conſidered, what is the import 
ken agd. what by Conſequence and. Analogy is ſuitable thereto, and 
thercot, ave. of the Lords beretofare, by ay - evident thar in 
JOS, t Statute, Seafin was not requiſite, but the Diſpoſition or 
mo  Ppliction, was ſufficient z and- therefore the —— 
of 2 Statute requiring Seaſin cannot alter the Caſe, ſeing the Diſpoſition 
* of this Annualrent hath attained Poſlefſion by frequent payment thereof, 
#28, It were molt incongruous and inconfiltent that an abſolute Diſpoli- 
:* gon of Lands acquired by a widdle Brother or Siſter having a clear deſti- 
nation for Infeftment, ſhould not befall to the Heir of Congueſs, as if the 
oF t had been obtained for the chief ground of the Succeſſion of 
ME being the will and deſtination of the Far, it js always eſteemed to 
* Lave the ſame cffc& as 1f it were complcat, and upon that ground Oblig- 
- ments for borrowed Money were ever eſteemed heretable, if there were 
” but an Obligment to pay Annualrenr, till the year 1641, and are yet he- 
| retable,it they have but a general Clauſe of Infeftarent for Annualrent, and 
" therefore the Right of Conqueſt Lands by — though it be. jn- 
© compleat, 'muſt aſcend to the Heir of Conguei?, which muſt alſo neceſſarly 
” hold in Annualrents acquired, and likewiſe in Appryfings, whereunto Sir 
Thowas Hope gives his opinion 3 andthoughthe caſe of Keverfions be much 
more doubtfu}, being but Perſonal Obligments de retro-vendendo, yet ſeing 
Statute they are made real Rights to affe@the Ground againſt fingular 
ceffors when regiſttat, the Lords have found Reverſions acquired b 
mid-Brothers to aſcend to the elder Brother, as it-is obſerved in the 
\ of Pitcairns, where there _ _ many Foo Aon _ Mr. 
bs ; Mr. John the younger Brother gave a t certain 
s fon to Fw the mis Brother, who dying without Iſſue, in' a Compe- 
 tition betwixt Herry his eldeſt Brother and Mr. Job» his youngeſt Brother, 
; daiming the Reverſion to be delivered tothern as having beſt Right; 
| - Lords' tound that the Reverſfon did belong to Hexry, Roberts elder 


: 
[ 
: 
. 
n 


Was . 


and not toMr.Job» bis younger Brother,albeit he was moſt fayou- 
- nalile, as baving granted the Reverſion biniſclf,neither had Robert the mide 
Br ko eo the Lands before the Wodfet. It was Duplyed for the 
. That whatever might be pretended in Diſpoſitions of Lands or 
alrents, though not compleat, yet it can have no conſequence as to 
- Bonds of borrowed Money, wherein Parties for their further rity ad- 
- ject Clauſes of Infeftment 1n an Annualrent generally or particularly,yet 
do ſeldom make uſe thereof, and it cannot be thought that —_— they 
- intended to make their Sums aſcend to an elder Brother in prejudice of 
BW the younger Brother, who is Heir geveral, aud muft bear the "Debt and 
' the burdens of Succeſſion as Tutors, &*c. ns} þ 

The Lords found that this Bond in queſtion aveng pracigally diſponed 
| an Annualrent, . albeit there was ſubjoyned a Clauſe of Requiſtion and 
| Keverſion, that it did belong to the Heir of Conquei?, and that the Pur- 
| ( fner as having Aſſignation. from the Heir of Line, had no Right there- 
7 to; | 
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Patoun contra Jockbart, codows dhe. ":-5-6aaM 

Ty Aron having charged Lockhart upon- his Bond of 200 pounds be-$ 

pends, phe. > Reaſon, that he offered ro prove by the h 
oath, that the Bond was granted for certain Packs. of Skins, bought and 
received from the Charger, and which the Charger ſent to the-Suipender, 
and were received, by him, upon confidence of the Charger,' that thyy 
wereſufficierit ; but offered'to prove by Witneſſes, that they 'were nd 
ficient. | it'was/anſweted, Nox relevat, unleſs it had been a'latent ink” 
ciencie, and that the Suſpender had offered to return theSkinsz bur af 
he had fold them, to pretend inſufficiency was not ſuſtainable, and wouly' 
deſtroy all Commerce, but eſpecially Witneſſes could not be receivedy 
prove the inſufficiencie, ſeing they were not at the bargan, bur the Sf! 
pefider ſaw the Skins when he t them, and none but theſe thy 
were preſent, could know whether the pretended infufficiencie was thay 
vifable, and ſo was accepted by the Suſpender. gs” 
| "The Lords refuſed to admit Witneſſes, but found the infufficiencie 
tent, and the Truſt or Deliverie probable by the Chargers Oath XY 
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Wilkie contra Moriſon, eodems die. - 
Ave Wilkie Purſes Chriftian Moriſev, For the Funeral Expency' 
of Her Hushand, and her Son,' to whom Chriftian is Heir and By. 
ecuzor, and: for the Purſuers Moxrainge for Her -Hucband, and for the Alþ 
ment of the-Child,: who lived cight monetbs after his Father, The Des 
TE .Mlledged abſalvitar, as to. the A'arajag,becauſe the Purſuer hady” 
ſafficieng  Provifion af her own, and as to the Aliment, becaulg 
was preſumed to be ex pietate materne, becauſe (he lyfrented his whe 
nxans,a0d 4 could not be thought, ber intertaining of an Infant, was 
oh 3cequnt | to oblige tym, 29. She, as Ziferentrix of his whole me 
; was obliged, de jave to. Aliment him. The Purlyer quatntys - That t 
Child hgving a conſiderable Stock of Money of his own, there was g 
place for the preſumption, neither was ſhe obliged to difput_ ber intent 
ohsz -For, though her intention had been, not to burden her Son, yethy; 
his Death, his Eſtate falling to his Father-Sifter, there was no grouſe 
10 exing, ber, neither. is theze any ground to'oblige a Ziferentes, 
Bands ahgd. Sums to Aliment the Heir, flor the AQ of Parliament, Ws 
poynting the Aliment of Heirs, Js q»ly in relation 10Y afſals Heirs is Landey” 
hat they may be Alimented out of the Lands, though Liferented, and ſa ca” 
citage to ſerze their Sugeriors. - 
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wethie' tothe Earl of Norvbeoks Father, then d of Bukic, up” 
on this Reaſon, That the Majors Infeftment, upon his Appryſing, wa? 
long prior to Eihies Infeftment, The Defender alledged Alon A 

4 | . becauſe? 
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becauſe, though his Fathers Infeftment was poſterior, yet it did proceed 
noon reall Rights, viz. Fen.Duties and Annualrents, which being debitg 
di, any Infefrment founded thereon, would be drawn back ad ſuan 
: eaſar, - J1a eff the Defenders Infeftment, altho it be in the terms of an 
abolute Diſpoſition for Swms of Money, yet by a Back-Bond produced, 
# is qualified, and declared to be for retief of the Earl of Ethie of his Cauti-. © 
”—_— Achmethie;-in this manner, Achmeribie being charged by Letters 
Wing frow the Exchequer for the Fen-Duties of his Lands | of 
au\ G ie, He Sufj ed, and found the Earl. of Fihie Cauti- 
* oner, which Suſpenſion being diſcuſt in Exchequer, The Letters were 
- found orderly proceeded, for the Feu-Duties being . 4000 and odd hun- 
© dreth Pounds due to the King Superior, who thereafter gave a right to 
| the Earl of Dyſert, who diſponed the ſame to Panwmuir, whereupon 
” Fibre made payment to Panmurr of the faids Feu-Duties, and thereby came 
4 of the Superior; fo that a Diſpoſition by the Vaſlall, for fatisfy- 
Ing Feu-Duties is equivalent;as if the Superior, or his Aſfigney 
"had infifed by a Poynding of the Ground, and thereupon had Appryſed 
he Ground-Right and Propertie, and had been.thereupon Infeft, which 
lnſkefimer ->- 4 without queſtion, have been preferred to any Infeft. ' 
ment, for a Perſonal Debt, prior, becanſe the nature and conſti- 
4F | fuxd; is fuch, that. all Appryſings thereupon, are drawn 


Apprying bein 
y ent d 
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. — t 
which ___ ealie for all Parties concerned, and the Purſuer can 
pretend. no detriment, that Ethie took a voluntar Dogotnion in place of 
© att Appryſing. The Purſuer anſwered, That the nce was nowayes 
* relevant For, albeit it be true, that the Feu-Duties and. Annualrents do 
F ia(t all Rights 
g on his Perſona 


- Nor, or A 


"the Ground upon the reall Righe 


"by the Vaſſat be drawn back ad oem cauſes 
to 


* 8 vn 
I ©: be proceed 

WF be notextiaR, 

4 bY 


Uu23 The 


342 The-Decifoons of the, Lords of Sefion, 16759 69 


The Lords ſuſtained the Reaſon of Redution: upon the Priority 
the Purſuers Infeftment, to reduce thig voluntar Diſipofition, and fu 
not the ſame equivalent to' an Appryling, but reſerved the Deicndgy. 
Right upon the Feu-Dauties, as accords, boy 


has ro =, aA 


Cheiſlie contra the Laird of Walſtonn, July 9, 1675. 
Or John Chejſlie having raiſed a Cognition before the Sheriff of Lawy. 
againſt '** Baile of 'Walftown, for clearing his Right of Proj 
or Cummontie to a piece"6f Mariþ Ground , lying upon their” Mak 
Walſtoun did raiſe another Cognition before the ſaid Sheriff, by way of 
Re-convention, Upon both which Proceſs an Inqueiſt of 15 were - 


hk 


and the Parties did caſt Lotts for th& odd Man, which befel to | 
ſo he choiſed Eight, ard": Sir Jobr Cheiſlie Seven. There was ths 
| Witneſles examined, oO Parc, "or two common Witnelles, 3 
Teſtimonies being perufed by the Inqueiſt, Six voted, that it was proves 
SirJobn had Comes 0 PF round controverted, Eig __— 
non liquid; and the Chanceflour of the 1»queiſt vored not, nor rem 
any. Verdi&t, whereupon” Sir John: Cheiſly gave in a Bill of Advocatins 
the Lords, deſyring, that they would 'enther declare; that where #8 
the Inqueiſt-voted for "Commonty, and'eight were not liquid, Thats 
Inqueiſt and'Sheriff aught'to proceed to determin Commontie, or othes 
wayes, that the Lords would advocat the Cauſe, and determin the By 
bation themſelves 3 Walſtour baving defited-to be heard upon this Bill kk 
alledged, that'the progreſs of the Copniticn being as aforeſaid , theſe 
wagnull, and there would be no furder Proceſs thereupon, but. he buf 


mi anc wt» =o yy, a £m _ 


a Declarator- of Propertie'df the Ground m queſtion depending, | 
would determine'the whoke matter, both as to Right and Pollo 
in which he was content, Sir John Cheiſlie ſhould have a joynt probatinn, 
upon which 'the Teſtimonies of the' Witneſſes taken might be renee, 
29, Whatever were to be done upon either Proceſs, he aught to hay 
more: Witneſſes, TR + | | | 

'... The Lords Advocat the Cauſe upon ' the Bill, and ordained the Pro 
ceſs'and Teſtimonies taken before the Inqueiſt to be produced, toh 
adviſed by the Lords," at the advyſing whereof, they would hat 
the Partics, whether there: were any fyrther Witneſles to be uſed, 


Cotts contra Harper, codem die, 

Arper having} poynded ſome Tron from .Cotts his Debitor, a Brother 

of Cotts, gave.in a'Bill, repreſenting, that he had appeared before 

the Meſſenger, ages the Poynding, and had. offered to make 
faith, chat the. Jron ed did not belong to the Debitor, for wht 
Debt it was. poynded, but-to the Petitioner his Brother , and/that the 
. Meſſenger againſt Law./,,had.proceeded, and therefore deſired, thatthe | 
Goods might'.be- fummarly reſtored. 4 
'The Loxds ordained: the Parties to' be heard upon the Bill, in 
ſpeR the Parties, and Meflenger lived in. Edinburgh. It was alledgedt. 
the Defender abſolvitorg*becauſe the Purfuer, did not appear before at 
Solemnitie of .Poynding! was 'ended,; and compleat. It was anſwered, 
eager tt + rp 14gp07 within an hour or thereby after the Poyiidr: 
ing, at the, time that the Iron poynded: was' weighing in the weigh 
houſe, before 1t 'came in'the aQual 'poſſeſſion of the Creditor. a 
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"HA ids found; that after the\ Poynding was ended, the Meſlenger, 
| v4-ert poynder was not obliged to admit of the Oath of any Per- 
ſon; and therefore refufed to cauſe the Goods'to be ſummarily reſtored, 
but left the Party to'his ordinar courſe of proving his propertie in the 
boo in queſtion, as accords. | 


3 


-- | Earl of Zueensberrie contra the Duke of Bucclewgh, eodem die. 
"He Earl of Qneensberrie, as Sheriff of Nithſdale, having charged 
| the Duke of Bucclewgh, for the Ceſs of his Lands impoſed by the 
© Convention of Eſtates, in avmo 1665, He faſpended, and conſigned; The 
"Queſtion aroſe, on whoſe Charges the configned : Sums ſhould be lifted, 
© Hoeenberrie alledged, that he having charged, but ex officio, as Sheriff, 
- anoht not to be burdened, It was anſwered, That the Partie who was 

in the fault by Suſpending, ſhould bear the burden ; but @ueensberrie 

was in the fault , becauſe he charged for more nor was due, as was 
- now foupbd by the event. It was Replyed, That 2ueensberrie had chary- 
"ed for no. more than the Dukes proportion, and therefore he ought to 
© have offered 'what was due, and ſhown an Diſcharge of what was pay- 
" &, and upon refuſal Configned, otherwayes he had not warrantably 

Suſpended, and therefore ſhould bear the burden, in lifting the con- 
| / Which the Lords ſuſtained. 


Hume contra Johnſtoun, eodem die; | 


N a Proceſs between Hume and Johrſtoun for Removing, and Mealls 
| and Duties3 a Defence was proponed upon _a Tack, ſet to the Tacks- 
man daring Life, and after his Deceaſe to his firſt Heir, which was al- 
—» =—agy yet unexpired, becauſe there was no Heir ſerved to the 
T + It was anſwered, That there was no neceſſity to ſerve Heir 
for \the enjoyment of Tacks, but the Partie who had Right to beHar 
-might bruik the ſame,witbout any Service,according to Ancient and un- 
queſtionable Cuſtom, and it was offered to be proven, that the Tacks- 
+ man was dead, and that his Eldeſt Son was alſo dead, who bruiked 
the Lands after his Fathers death, during his life. 
The Lords found, that there was no neceffity of a Service of the 
Heir of Tacks-men, and therefore ſuſtained the alledgance to inſtru 
the expyring of the Tack, 


Scrimzzour contra the Earl of Northetk, July 13- 1675: 

N the ReduGtion, at the inſtance of Margaret Scrimzeonr againſt the 
Earl of Northesk, decyced the 8 day of July inſtant, The Lords 
having reduced a voluntar Diſpoſition and Infeftment, albeit granted 
| forrelief of Fex-Duties, but prejudice of the Feu-Duties, to be made 
uſe of as dibita funds, as accords, The Parties having debated upon a 
Diſcharge 'of the Fex-Daties granted: by the Superior, in favours of 
Northesks Father, and it being deſired, that ſeing that Point was Diſ- 
pute, that the Lords would give their Interlocutor thereupon, to be in- 
rt in the Reſervation, that the Parties might not be put to unneceſſar 
expences upon the Fey-Dwties, if they were'extint. Which defire the 
Lords granted. And it being alledged, that there could beno Reſerv= 

' ation upon theſe Feu-Duties, becauſe they were extin& by the Dif 
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charge produced ; Bearing, That the Earl of Ethie, Nirtherks: Fathen xy 


ing become Caxtioner in a Suſpenſion for Achmerthic the. Y aſi! for payn q 


theſe Fen-dgties, the Letters were found orderly: procerited, and-thiw 


fore Bihi# made payment, -and that therefore the Superior had difchanay. 
Eilie the Cautioner, and was obliged to renew the Diſcharge in; aw#- 
form, keeping the ſubſtance above. written, whereby it-.is clear that the Bay. 


duties are payed, - which doth "liberate both Principal and Cauti 
for-albeit 


Diſcharge 'to a Cautjoner, without Payment, liberate.; | 
the Pri | 


|, yet where Payment.is made, - both the Cautioner and 


» Ts 


Principal are liþerate, | for ſo/xtione tallitur obligatio etians ignoranle,” 4 


inuito debitore, 7. In, ft. quikus modus tollitur obligatio, 0 
It was anfwered, That'the Alledgeance of payment, though it be g 
relevant, yet it is not competent to be proponed far the principal Debity 
ypen payment made by his Cautioner, unleſs the Cautioner concyr 


the Debitor therein, otherways the Defence is ſuper jure tertiz, and thae 


is nothing more ordinar than that Cautioners having payed, makes ule of 


the name of the Creditog, even without an Afſigpation, and if the. prin. 


4 


cipal Debitor alledge payment, it is axgdinar to reply. zon relevat, 
the payment were ST by the Debitor, becauſe the Charge, 


the name of the Creditor, is declared to be to the behove of. the Caug * 
ner, which was ever ſuſtained, and 1n this Cafe the Diſcharge is only to. 


the Cautioner, and not a fimple' Diſcharge, and hath a Proviſion in 


be renewed in ample form, which therefore ought 10 be in the terms thit 
diſcharges to Cautioners are uſually granted, viz. diſcharging the Delg 
ous by the Cantioner, aſſigning hine t for recovering his relief, andall- 


ioners have berefitinm aFionum cedendaruws, which. though it be y 


at the firſt granecd, yet ex poſt fa?o the Creditor way be compelled @ 


give an Aﬀhgnation by way of AQion as well as exception,and in thiseah 
the-Creditor hath given an Aﬀgnation, which 1s produced ; and it war 
of extream fipor that the Purſuer for a ſmall Sum ſhould bruik an Efae 


. of fivetimes more value by an expired Appryſing,. upon account of aDib 
charge to'a'Cautioner, and the terms and wording thereof, Tt was Res 
plyed, That an Aſfignation to a Cautioner, and a Diſcharge to him aw | 


very confiſtent 'i» eomtiremi, becauſe thereby there is no ſolution, but 
lified in favours of the Cautioner,” who might renunce or give up his 
charge, if there were-no more concerned but the : Creditor 1 

but this he cannot do-in this caſe, becauſe there is mediums. imped; 


and jus acquiſitum tertio, viz. to the Purſuer another Crediter, and hat 


beneficium cejſrnis is not competent ex interval/o, 1, 76. fr de ſolutionibus, 
The Lords having called the Purſuer to know, whether ſhe would de- 
clare'the Appryling redeemable, and that being refuſcd, found _ 
the Cautioner. did concur with the principal Debitor, he could not foun 
upon the Diſtharge, and that the Creditor or Cautioner denivs 
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ing Right from him, might diſtreſs the Principal or bis Lands notwith 


Old Colledge of Aberdeex contra the Earl of Northesk and others, 
July 14- 1675. 4 65 
N azvo 1612 there was a Tack granted by ſome: of the Maſters of the 
Coltedge of Aberdeen, of the Teings of certajn Lands, for 50 years, bk 
payment of 54 pound, and containing theſe Clauſes, 'That if the Tack-al}. | 
were unpajed for a year then they ſhould pay the donble ; and if for three rs: b 


_- 


T he Decifoons of the Lords of Seſſon, 1675. 245 


the Tackiſhowld expire 'and be null. In anno 1618 the Tack is proro- 
gate for ſeveral 19 years, by the Commiſſion for Plantation, the Right of 
the Tack is now come in the perſon of the Earl of Northesk and others, 
who have Right toſeveral parts of the Lands, and therewith to the Teinds, 
The Colledge purſues Reduction of this Tack, and did firſt infiſt on this 
reaſon, that it was granted 4 or habentibus poteſtatezr, ' being only ſub{cri- 
bed by a few Members of the Colledye, and not by theſe who had power 
y the Foundation 3 and' the Defenders having proponed the Defence of 
p ſcription, 4s. that albeit the Tack had been defeFive ab initio, yet they 
and. their Authors havmg bruiked the Teinds thereby, by the ſpace of 40 
ears without interruption, all Action for quarrelling the ſaid Tack is pre- 
(cribed by the general clauſe of the Act of Preſcription 117, Providing 
that whatever Kight is cled with Poſſeſſion 40 ears, that all Aion for quar- 
relling the jame is excluded. | 
Which Deferice the Lords ſuſtained; 


"The next Reaſon-infiſted on, was, That the Tack contains a Clauſe 
Hritint, Which is incurred by twelve gears failling. to pay the Tack-duty, and 
thereupon craved the Tack to be annulled, at leaft 'in time coming, and 

| tOhave the double of the Tack-duty for the years þy- gone, conform to 
the Proviſion of the Tack. Upon which Reaſonthe Defenders' having 
ered to prove that the Tack. duty was payed,. they ſuccumbed in Pro. 
\ bit now they offer to purge before Sentence; by Payment. The 

P alledged, That Claul's irritant! in Tacks were valid, and being 
thenrred,” could not be purged 3 for —_ the,ircitancy of ;Fens, ob now 


fAutum tannoneme, by the Feudal Cuſtoms, : and the AQ of Parliament hath 
* been by caſtor found piirgable at the Bar, . yet. where the. irritance is ex 


pado in the Few, the ſame hath not been found purgable, much leſs 
pught expreſs Clauſes itritant in Tarks be purged 3 for Feys are preſumed 
to ted for a juft price, and therefore the failzie is moſt exorbitant 
by'theJoſs both of the Eand and Ptice ; but in Tacks the dammage is no= 
thing ſo-exorbitant, for 'as the Strter* recovers what 1s ſet, ſo the: Tack 
man is free of the Tatk-&vty 3 and therefore ſuch jrritancy hath never been 
found purgable by any :De&fion, but on the contrary, ſeveral Deciſions 
both old and late were produced againſt purging of, ſuch irritanciess It 
was anſwered; That albeit Clauſes itritant in Feus.Tacks, and other Rights 
be of their own nature'vatid, and that-fuZ#a legis commiſſorie in pignoribus, 
be reprobate by the Civil Law, yet'the Lords by art Ac of Sederunt, have 
declared, That in Pattions of Parties, they will judge" according to the Agree- 
ent, of Patties, without exceptions of Clauſes irritant in Wodſets , yet the 
rds being, a Soveraign Court, having »fficini#'ndbile, they may ex nobi- 

bk officio modifie and retrinch the exorbitancy of penal Agreements, as the 
every day do in the caſes of liquidate Penalties'of Parties, which though 
be liquidate by conſent, excluding alt Obje&ions'and Exceptions, yet if 
they be grievous and exorbitant far beyond Equity and the Intereſt of Par- 
ties, the Lords may. and' do modifie and reſtri& them ſecundum bonunm & 
guum, upon which ground it is that int irritaricies of Fexs by the A of 
arliament, the Lords have allowed Parties before Sentence, ro purge by 
payment of the Fen-duties, cum omni-cauſa 3 and albeit irritancies ex paJo 
in Fexs, have not been found purgable at the Bar, the Vaſſal having put 
his Superior to a Proceſs therefore, arid having contumaciouſly ſtood out 
to the laſt, becauſe otherways ſach Clauſes expreft' would have no effeft, 
for by the, A@ of Parliament alone, the Feu would'become null, if not 
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purged at the Bar 3 yet where Contumacy appears rut, the Lords wy 
allow even irritancies expreſt in Fews to be purged, as if the. Vaſſal 
pay, or. offer, and confign when the Fer duties were required, either 
Inſtrument of Requiſition or Citation.z or if there were -juſta excuſati 
ignorantie, as if an Appryſer being Infeft in Feu-Lands, containing a Ciayg 
Irritant in the old Infeftments, ſhould fail io three years payment before 
he ſaw or knew the old Infefttments, yea even if an Heir fo failing 
depone that he did not fee nor know his Predeceſſors Inteftments ; any 
therefore albeit Clauſes irritant in Tacks be ordinarly cffethual, yet ypip 
the ſame ground, if an exorbitant loſs axiſe thereby to the Tack{-may, 4 
when he pays a great greſ@mr, and hath not by his Poſſeſſion recovers 
SatisfaRion, the Lords ex nobili officio would reſtrid the ExOrbitaney of 
the penal Clauſe, or if there were excuſatio probabilis ignorantie, hqj 
which occur in this caſe, for this Tack bears to be granted for Sum; 
Money, which after ſo long a time cannot be:-known as to the quant 
and therefore muſt be preſumed equivalent to, the, caſe then obtained x. 
cording to the value of the Teinds as they then were, above, ſixty yea 
ag0: 2oi There is here a probable ignorance in the Detenders, for 
having but Parcels of this Teind, might very well, be in doubr, whaye 
they were lyable for'any-tnore of the T ack-duty but their proporti 
part, which was neither divided hor I1quidate; and ſo they could 
know what'to pay. «It was Replyed, Ignorantia juris neminew exculg 
they might and ſhould haye known, that whoſoever, ſets Lands or Tands 
hath all the-Poſſeſſors/ ſubjeR to his Paywent, not pro rata, but n ſalida 
in ſo far the value'sf their apo wrpraes ' It was Duplyed, Thx 
this is queſtionable,and thongh it ere true, it is in apicibas Juris, .in which 
ignoramtiis juris excuſat imMiperites. 7 pra wrt: 2 3 of | a4 
The Lords found, YHat there being -a *prohable ground of, Ignorata, 
the Defenders miphr be-3dmitted. to.purge at the. Bar, by- payment ofthe 
whole ' Tack:duty _ nimages, 10-place whereof they, allowed'the 
double's# the Tack-duty to' be payed,, according, to. the firſt, Clauſe ofthe 
Tack ;} but would not:Adriit any of t e Defenders to, purge pro rate, but 
by payment of the doiible 6f the whol Tack:dwy. ok tr 1g ont 


þ 
4.4) 
- 


AT LOR, "2 0 400 YG Tit 
©: Viſcount of Stormount contra Anderſang,; coders die... 
Ohn Mercer being a. Feuar of the; Viſcount af-;Stormounts;'diſponed i 
part' of his Crop to Angerſons,; which was ddiveretl and carried toano- 
ther Barnyard: Stormonints Chaniberlain having-obtained+ Decreet for 
Poynding of the ground; againſt Mercer. for the» Ferhwier, did thereupon 
poynd theſe, Corns delivered. to\d4nderſors, whereupon they obtained De- 


creet of Spuilzie before the Sheriff, , which now 'is:1craved tobe reduced, 


becauſe the Superior might warramably. poynd whatever: he found upon 
the Vaſlals F Land bekb Feugluty, which. is: debitum fund, but much 
more the Crap of the, Fexdands, which are hypothecate for the-Fev-duties, 
It .was anſwered, | 1*, That there was ſufficzent'Goods upon the Ground 
beſides this that were diſponed-and: delivered, and that they wete carried 
to another Ground. At, was;Replyed, That the-ciother Ground was 2 
part of the Lands lyable to the ſame Fexxdnty, and whatever miphe have 


been pretended, if the, Buyers had compeared and offered to take Faith 


that the Corns was theirs, and ſhown other Moveables poyridabley no 

ſugh thing being done, the Superior might warrancably poynd-any part 

of the Goods. upon any part of the; Fex-Lands for.the Feu<Jury.” * 
-Which the Lords found relevant# © Alexander 
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NM *| DUUT. 3G! | 
Alexander contri Lanidies, 'Faly a5 2675. ws  » 
Naud Eundie grafited'an Aſſigtattion of 2000 merks to Arne Alexander 
{A her Neice, being # part of the Bond of 4606 merksbeldnging toher, 
and theteafter ſhe granted an Afﬀignation to three 'Silters' Lardies, / alſo 
her Relations who made the firſt mtimation.' There are mnthal -Redu- 
ions raiſed by 'both Parties of theſe Aſlignations,/ wherein it was alledged 
for Ana Hexarder the firſt Aﬀurey that the poſtertor Aſſignation ought 
to be reduced, 10:5 Becauſe the Cedent; when the granted the ſame was 
in a preſent expectation of death, and was not compos mertis, and having 
recovered, ſhe diſchims' the fame, aid hath confirined her Aſtignation to 
Anna Alexander, and concurs with her. 29, The poſterior Afignation 
ought to-be reduced, as being fraudulent and null,” contrary to the A& 
of Parliament againſt double Aſſignations and Diſpolitions, 'and contrair 
to the AR of Parliament 1621, 4gairit Bankyupts'y, for the firfi Aſſigna- 
tion being granted, 'it tmports a Warrandice from' the Cedents own vo- 
luntar Deed, though It were not expreſt, andthe firſt Aﬀfigney is Credi- 
tor as to that Warrandice, and thereupon may reduce any poſterior Af- 
fignation, withont- Canſe onerous, 'as'being'in prejudice and defraud of 
that Warrandice. ' 12 eff, This poſterior Afſignation bears expreſly for 
love and favor, It was anſwered for the poſterior Afſigneys, That they 
the reaſons of ReduRion; vis. That albeit their ometion was po- 
#erior, yet it was the avore preferable Right, becauſe it was firit timate z and 
albeit a prior __—_— for onerovs Canſes might be a-ground- to reduce 
a poſterior, yet where there are two Rights, both gratuitous, that which 
is firſt compleat is preferable, and cah never be reduced upon a prior gra- 
tuitous Right incompleat 3 and albeit this prior Aſﬀſgnation bear Canſes 
oneroys, yet being raved betwizxt Aunt'and Neice, it is not inſtructed by 
its own narrative, but muſt be proven. 
The Lords found the firſt reaſon relevant »por the incapacity of the 


' Cedent to be proven by the Phyſicians and other Witneſſes above excep- 


tion that were preſent 3 they fond alſo, that _— the poſterior Aſ- 
fignation firſt intimate, was the preferable Right, ſo long as it ſtood, yet 
It was reduceable upon the firſt Affignation, and'the Warrandice expreſt, 
or implyed therein, unlefs the poſterior Aſfignation had been for ozeron# 


' Canſer, 


Fumartoun contra Lnteſoot, eodein dit. 


OY Ds#nmuir granted a Diſpoſition of the Fie of half a Tene- 
: ment in the Cannongate , to Janet Bartan his Wife, there is now 
improbation thereof intentcd, at the inſtance of Javet Dunmuir, Heir to 
Thomas Dunmuir her Grand-Uncle, and John Fulmartoun her Afligney, 
againſt Sarah Elder, Daughter to the ſaid Janet Bartar, and John Lute- 
Foot her Husband, which Diſpoſition was Regiſtrat in the Books of the 
Baillie-Court of the Cantongete 3 and the Purſuer inſiſting for Certifica- 
tion. The Defender produced the Extra&, and therewith the Regiſter 
it ſelf, The Purſuer alledged, that any write regiſtrat in an inferiour 
Court, was upon the perrill of him that regiſtrat the ſame, ſo that if it 
miſcarry, ring in the cuſtodie of theſe inferior Clerks, the Extratt 
could not fatishe the produQtion in an improbation3 The Defender an- 
ſwered, That where the Right Regiſtrat is ancient, and adminiculat with 
Infeſtments and Poſſeſſion, the ſamen is ſufficient to eleid the preſumptive 

Xx 2 falſhood, 
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falſhood, upon the not produQtion, as was lately found in the 


Is evident. by [the Regt Clerk bath written upon the 
.margent .of 'this - Diſpolition, .that.,the Principle was given up to the 
Party, which. could be no other, then Bartan the Wife, to whom it ay 
-granted ;;. for the Diſpoſition bears, That the byusband granter thereof ws 
then incloſed for 1he Flagys, and that bs, did not fubſcribe, nor touch the 
fox, fear of infe@ion, but, only gave warrang"lo two Nottars ; ſo thatit. couldng 
be delivered to her, agd therefore;the Diſpolition,; being in the time o& 
the Plague;; and the Husband having ſhortly died, the Wife having jg, 
rented the half of the JTenement, continued. in, Poſleſſion. - And the 
Husbands Heir ſeeing a, Diſpoſition 1m;the Regiſters, and Infeftment there, 
upon, did. riot. ſuſpe the, falſhogd, to; whom, the; :Purſuer fy 
being an Infant, and Indigent, ſo that tl of late, ,ypon inſpeCtion of the 
Regilter, .it was not queſtioned3 but mow it, betgg evident, that the 
Diſpoſition . was taken, up.by the, Wife,, the Jnfefiments and Poſt 
thereupon: can. no wayes, adminiculat, the | veritie thereof, as in the oþ 
of Mr. Daujd T hores, wherein there. was a conſtant. tra@, ,of Proceſs, ang 
the granter, of the Bond. in; queſtion having been gbarged, taken with 
Caption, and Sulpengees, gever pretended falſhood,., The DefenderDy. 
plyed, that the: adminiculation wat ronger in; this.cafe, becauſe there 
was thirtie. years. Poſſeſſion, and no--Pofleſſion was attained. on the Ap- 
pryſing, .upen.that Bond, in Thores caſe for many, years. 2%, - If need 
beis, the Defender offers to. prove the tenor, of the . Diſpoſition in 
queſtion, and-iafiſts in the Summands{ of tenor, raiſed for that effed, 
and for admynicles, produces, the Extra, the. Regiiter, and the Infei. 
ents, and offers to prove the [tenor þy Witneſſes, who ſaw the pnn- 
cipall Diſpoſition; Likeas the R egiltex - is fortified 'by this, that Mr, 
James Logan, who was Clerk of the Cannongate, was one of the N 

and did alſo Regiſtrat,and now he ang the other, Nottar, and all the 
Witneſſes, being dead, if after 'ſo long a time, and probably u de 
ſign, aſter the Witneſſes death, Infeftwents cled with ſo long Poſſeſs 
on, and come to ſingular Succeſſors, ſhall be overturned, for the fauk 
of the Clerk, in not producing of the principal, who to palliat the ſame, 
hath written upon the Margent , that 1t was delivered to the Party, 
it will be a dangerous preparative, It was Triplyed, for the Purſuer, 
that the veritie ofthis: Diſpoſition is no way adminiculat by what is pro- 
duced; but the forgerie is the more ſuſpect, that one perſon was Noltat 
thereto, and Regiſtrater thereof, and it cannot be imagined, 'that hismar- 
ginal not was'to palliat his negligence, in reſpe>t his” giving up thereof, 
was a breach of his truſt, 'much worſe than negligence 3 neither can the 
Tenor be ſuſtained to ſupply. the produRion, becauſe in all Tenors there 
muſt not,ofily'be Adminicles in Writ,but there. muſt be a probable caſ# 
amiſcionis, and in any doubtful caſe, rei gefi# veriras muſt be' proven; 


that the adavinicles . produced,; wege! no. wayes. ſufficient, OG» 
ep GE. phat the 5 bees 


but here there 1s no warratitable caſus amiſsons ; Bur the Parties taking 


up the Principal, without inſtruRing how he loſt it; | neither is there any 
pretence that there are Witneſſes who faw the Husband give warrand to 
the Nottars to Subſcribe, . and therefore the naked fight of a Writ, 1n a 
caſe ſo ſuſpitious, is no way ſufficient to aſtruf the verity , or to inſtru 
the tenor thereof: And if this method were ſuſtained, it layes a ſure way 
for all Forgery, that the Forgerer may Regiſtrat the Writ, and then take 


it up, .and after ſhowing of it to ſome Witneſſss , deſtroy it, and ay 
the 


Mr. David Thores; contra the Laird of \ Folquborn>» The Purſuer x ow 
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the Tenor thereof by theſe Witneſſes, who could-not exattly know the 
truth of the Subſcription, . much leſs when it is by Nottars. 

The Lords granted Certification, and improved this Diſpofition,and re: 
| fuſed to ſuſtain the Tenor thereof, as it is Libelled. 

And the Defender having then alleadged, that he being a fingular Suc- 
ceſſor, and having bruiked bona fide by a Diſpoſition from his Wite, in 
their Contra, of Marriage,. could not, be lyable, for the bygone profits, 
and therefore the Improbation could. not. be fimple improving the Writ ab 
initio, nor yet from the Citation, till by produ@tion of the Regiſter his bo- 
na fides were interrupted. 7 

Which the Lords ſuſtained, and found alſo,that the reparations made by - 
the Defenders, in fo far as it is profitable and increaſed the Maill, ſhould 


be reſtored. 


Laird of Kelbead contra his Vaſſals, July x6 16753 


He Laird of Kelhead having obtained a Right from the Earl of Queens- 
berry , the Earl of Q@weensberry interpoſing Kelhead betwixt himſelf 
and his Vaſſals, did thereupon purſue general and ſpecial Declarator of 
Non-entry, and obtained Decreet, The Vaſſals Suſpend on theſe Reaſons, 
1%, The Decreet is null;in fo far as after the pronouncing thereof, the a= 
mine with the Summonds whereupon it proceeded were cutted,and anew 
conclufion-Libelled for Poynding the Ground for the full Rents, by the 
general Declarator , which the Lords would never have ſuſtained, being 
againſt Law for the Retoured Duties by the general Declarator are debits 
fundi, until the Vaſſals be Cited in the ſpeciat Declarator, which is but 
a perſonal ation the Superiors have for the Maills and Duties of Ward. 
land: 


Which the Lords having found upon inquiry of ihe Clerks and Servants, 
did repone the Defenders againſt the Decreet, and found the Vaſſals on- 
ly lyable for the Rents, in ſo far as they had intrometted perſonally. 


The Suſpenders further alledged, that ſeing they are now reponed, they 
alledge that the full Duties caonot be due from the Citation in the Decla- 
rator, as ordinarly it is ſuſtained, upon this ground, that after the Citati- 
on the Vaſlals are in mala fide, and contumacious, in not craving the re- 
novation of their Infeftments, or relinquiſhing their poſſeſſion, which can; 
not hold in this caſez for Kelbeads Inkkment be null, becauſe thereb 
he was interpoſed betwixt the Superior and theVaffals,they were in bona ale 
tocontinue their poſſeſſion, and not to ſeek renovation of their Infeftments 
from Kelhead, whom they were not obliged to acknowledge as their Su. 
perior, It was anſwered, that thisalledgiance was proponed and repelled 
m the Decreet, in reſpe& of this Reply, that in Kelheads Diſpolition, not 
only is the Superiority Diſponed, bnt per expreſſum,all the caſualties of Queens» 
berries Superiority, whereby though his Infeftment ofthe Superiority it ſelf 
was not valid ; yet by the Diſpoſition of the Caſualities, he had right as 
Domatar, and therefore the full Duties were found due from the Citation 
on the general Declarator. It was Replyed, that the Vaſſals were not con- 
tumacious by the Citation, which was only founded apon the Infeftment, - 
which did not expreſs an Afſſignation to the Caſualities, but only bore a 
general Clauſe according to the proviſions contained in the Diſpoſition z'lo 
that they were never in ala fide, till the Diſpoſition was replyed. upon, 
and produced, which cannot be excluded as competent and omitted, be- 
caule the Suſpenders arereponed againſt the Decreet. : 


X x 3 The 
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The Lords found the Vaſats only. tyabte for rhe full Duty, only & 
the Date of the Reply, and Produftioti of Oebndberries Dis ofitivs Ob 
taining an Aﬀegnation' to' the Cafualities and Fiperiority, in refpet the 


Vaſſals were not contumacious before; ” 


Camphbel and: Riddoch contra Stnert, coders die. 

Avid Riddoch of Aberlednoch, by Contra& of Marriage of his third Soy 

: Mr. Alexander Riddich Dilpotes to him” the Mains of Aberleduach; 
buc thereafter in a0 1646. he Diſponed to David Riddoch his fecond Son 
the ſaid Mains of Aberlednoch, and ſeveral other Lands, for payment of the 
Diſponers Debt, whereupon David was publickly Infeft 5 but having made 
Reſignation after bis Fathers death, ypon- his Fathers: Procuratory, the (4 
mine, as being the Fathers Mandat, was void worte mandatoris, and there 
by the Iuſtrument of Reſignation tell in conſequence. The {aid David Rid: 
doch the ſecond Son Duſponed the faid: Mains'of Aberledwoch , - and other 
Lands, irredeemably to. Jawes Stzart, whole Qye and Heir, in reſpetyf 
the nullity of Davids Infettment, purſues Adjudication of the Lands, for 
Implement of the Diſpoftion granted by David the Father to David hi 
Son : And there isalſo:an Adjudication of the Mains purſued at the i 
fiance of Campbel of Tarreich , as Afigney by Mr. Alexander Riddoch upon 
Mr. Alexanders Contract of Marriage, ; whereby the MH ains was diſponedy 
Mr. Alexander: Both theſe Adjudications being ſtopped by either Pary, 
TheLords confidering that Adjudications are extraordinar retneeds, ex 
zobiks officio, and not beipg for liquid: Sums, which would come in pur 
Paſſu, they declared that they would hear both Partics inthe point of right 
and wouls prefer theParty that; had the beſt right : And becauſe there 
was an Improbation intented againſt Mr. Alexanders Right , and the Ab 
ſigriation made by him to Campbel of Twrreich, containing a ReduRion of 
the ConttaR of Marriage, as having been delivered back, to be cancelled, 
And'it beiug offered to be proven. by Campbel of Turreichs Oath, thatthe 
purſuit” is 5. the behove of Mr. Alevander Riddoch his Cedent, and his Oath 
of Calumijy required, as tothe retiring and giving back of the Contra 
of Marriage to becancelied, his Oath was taken in'Barbado's by Commil- 
fion. The Affigney Deponed he knew nothing of the Afſignation, and 
the-Cedent'Deponed that the Conmra& was not -retired to be cancelled; 
and being debated betwixt the Parties, whether any progreſs could be upon 
this Aſfignation, unlefs Mr. Alexander Riddoch or his Aſſigney would bide 
by the trath thereof, © 


The Lords found that the Purſuit was to the behove of Mr. Alexander 
Riddoch, but ſeing he refided in Baybadoes, they refuſed to grant Cent 
cation againſt the Afſignation, to be holden as falſe, which would lead a 
preparative for ſtopping the Execution of all Strangers Proceſs z but pre- 
judice to inſiſt in the Attion of Improbation; and that if thereupon the 
Aflignarion ſhould be imptoven either by Certification, it Mr. Alexander 
Riddoch by Commiſfion would not abide at the verity thereof, or by pro- 
bation of the Forgery, that the Adjudication to follow upon the ſaid Afly: 
nation, ſhould fall in coriſequence, Albeit it was alledged, ' that ſeing the 
Cedent owned the Afſignation, it was jus #ertii to any other party to quat- 
ret the fame ; for the Lords found that in a competition of Kights, where 
the firft compleat Right would carry, the other party might improve aly 
Writ in the progreſs, and thereby have the beſt and preferable Right, 

[n 
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In the Diſpute of preference of right betwixt the two Diſpoſitions, it 
was alledged that Mr. Alexander Riddochs Diſpoſition being prior texpore 
«| to David Riddochs Diſpoſition, was potior jure, and that Davids Diſpoſiti- 

on was fraudulent and null by the Act of Parliament againſt double Alie- 
nations. [t was an[wered, that albeit this reaſon is relevant, if the contro. 
verſie were betwixt the two Brothers de recentr, yet now Davids Right, 
though polterior, being acquired by Start, as fingular Succellor, for great 
Sums of Money which he can yet inſtru; Davids Diſpoſition as now be- 
ig his, ought to be preferred to Mr. Alexanders, becauſe it is a fraudu- 
lent Right rn moſt conjunR perſons, remaining latent in the Fathers 
hand, and no uſe made thereof for the ſpace of near 40 years, whereby 
theſe who Contratted with David the Father, or David the Son, were 
inſnared and deceived. It was Replyed, that Mr, Alexanders Diſpoſition 
being in a ContraR of Marriage, whereupon Marriage followed,and grant- 
ed for a Tocher, it was an onerous and unſuſpe&t deed, and could not be 
annulled upon the account of Fraud and Latency. 29. Stzart had not 
only this Mains of Aberlednoch, but ſeveral other Lands, forSums far with- 
m the worth, and cannot upon the pretence of Latency of a prior ſolemn 
Diſpoſition make any advantage, but the moſt he could pretend is to be 
fatisfied of his juſt Sums, It was Dnplyed, that a Right ab initio unſuf- 
pet, may ex poſt fafo, by Latency become fraudulent, and cannot be ſu» 
ſtainzd to inſnare thoſe who contraſted bona fide ex cauſa oneroſa; and in 
this caſe David Riddochs Right having been made publick by Infeftment 
and Poſteſſion 3o years, albeit by the defeR of a formality the Infeftment 
be void, -yetit being ſo publick, it is a good ground to reduce a prior la- 
tent Right amongſt moſt conjun& perſons. Likeas, Mr. Alexander did b 
a Letter from Barbadoes to bis Brother- David, deſign him of Aberlednoch, 
and Writes, That he heard that the Eſtate in his hand, was like to be in di- 
frreſs, and that be would contribute his help to preſerve the ſamine, which is a 
clear Homologation of Davids Right, and a pregnant evidence that the 
Contra of Marriage wasretired, or that there hath been a poſterior Con- 
traſt of Marriage in place of this, It was Triplyed, that this Letter im- 
porteth nothing, becaule Mr, Alexander was in probable ignorance that 
his Brother had reſigned after his Fathers Death, which if he had not done, 
his Brothers Infeftment being priory gave him the Title and Poſſeſlion of 
the Lands, ſo that he might be defigned thereby 3 and theſe verba officio« 
ſain Letters, not being in materia obligatoria, are never reſpected. 


The Lords had no regard to the Letter, and found the reaſon of prefe- 
rence upon Fraud and Latency of the Contra@ of Marriage ſufficient to 
prefer Stuart, who had bought, bore fide, for making up his juſt and true 
intereſt, but not to give him any advantage by the Bargain, and there- 
fore Adjudged in his favours under Reverſron to Mr. LHlexander Riddoch, 
upon payment of what was truly wanting to Start, of the Sums payed out 
by him, and not fatisfied by the other Lands. 


Boid contra Juſtice, July 17. 1675, 
— Boid having appryſcd certain Lands,purſues the Tennents for Mails 
'J and Duties, Compearance was made for Baillie JziZice, who alledged 
that he or his Authors were Infeft inthe Lands in queſtion, and by ver- 
tue of their Infeftments, were ſeven years in Poſleſſion before intenting of 
the Parſuers Cauſe, and thereby had the benefite of a poſſeſlory Judgment 
to poſſeſs it, till their Rights be reduced, which was found relevant in 
Xx 4 genera], 
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general, reſerving contra producenda, And now the Defender produceth 
an Infeſiment of Annualrent out of the Lands in queſtion, and an Inkh. 
ment upon the Property thereof upon an Appryſing : Againſt which the 
Purſuer alledged, That the Infeftment of Annualrent could not give the 
benefite of a poſleſſory Judgment, becauſe it is no Right by which the 
Lands can be poſleſled, but only an Anmualrent ont of the Lands 3 and be. 
ing debitum fundi, a poſleſlory Judgment of Property will not excludear 
Annualrent, neither can an Annualrent be the foundation. of a poſleſſory 
Judgment, | 

The Lords found that the Annualrent could not be the ground of , 
poſſeſlory Judgment. 


The Purſuer further alledged, That the Infeftment upon the Appy. 
fing produced by the Defenders, could not be the ground of a polleliory 
Judgment, to exclude his Appryſing, being led within year and day 
the Defenders Appryfing, and therefore he muſt come in therewith pj 
pa, according to the proportion of the Sums, Tt was anſwered, Tha 
the Defender having poſleſt ſeven years by vertue of his Appryling, had 
thereby the common benefite of a poſſefiory Judgment competent upon al 
Infeftments of Property, until ir petitorio, the Purſuer declared his Appry- 
fing ſhould come in pari peſſu, 29. Though the Purſuer could come i 
ſummarly for his Proportion ſince the Citation, yet the Defender having 
bruiked by his Infeftment, was bora fide poſſeſor, and cannot be comp 
ptable for the by-gone Fruits before Citation, | 


The Lords foupd that the Purſuer without Declarator had acceſs tox 
proportional part of the Maills and Duties ſince the Citation, in reſet 
of the tenor of Statute 166x, betwixt Debitor and Creditor, _ 
Appryſmgs-within year and day to come in pari patlu, as if one Appryſing 
been deduced for all, and therefore the Intefttment upon the firſt Appryling 
15 a common Infeftment for the reſt 5 but found that before Citation, o& 
being put in wala fide, the Defender poſſeſſing, was twins exceptione, and 
not comptable to poſterior Appryſers-for. the Duties, which were to be 
imputed in his Sums, | 


Sir Richard Maitland contra the Laird of Gight, July 20. 1675. 


Sf Richard Maitland of Pittrichie having obtained a Gift of Recogni- 
tion of the Eſtate of Gight, doth thereafter enter in' a Minut with 
Gight, on theſe Terms, That Gight ſhould concur with him in obtaining De- 
clarator of Recognition,and that Gight ſhould diſpone to: Pittrichie ſome Land: 
Wodſet to Pittrichies Predeceſſors, and whereof Pittrichie #s now in Poſſeſſion 
together with the Teinds thereof, and ſhould pay him 4000 merks ; - upon per 
formance of which Conditions, Pzttrichie was obliged to diſpone the reſt of 
the E#ate of Gight, whereupon Declarator followed after the Articles: 
Thereafter Pittrichie did by Inſtrument require Gight to fulfill the Article, 
and proteſted, that if he did. not, Pitrichie ſhould be free thereof, and 
eitheir Party reſtored, and thereupon did purſue a Declarator of the nul- 
lity of the Minut. In which Proceſs, It was alledged for Gight, That 
_ the Minut could not be declared null for not pertormance, becaule it con: 


tained no Clauſe irritant.i caſe of wot performance, but only Annualrent and 


Penalty in caſe of failzie 3 neither had Pittrichie proceeded. by all compe 
tent diligence againſt Gight to fulfill, and had then recourſe to the Lords 
that as they do ordinarly in Adjudications upon. Diſpoſitions , where the 
Diſponer will not fulfill, Adjudge the Lands and Teinds diſponed, 


— 


pay ayjony © my @ am © >:£«a© oo De x»:+þE.e wn ant A; cnn fn dt un tf &t ew ea om” a = w&w ow mw a Ju» wo as ob 


th 
ft. 
he 
he 
he 
X. 
an 
bo 


Toe =& ” =x © Ss co. gg... 7 


Tn» Fe on TT” eu ITT wo =» 


The Deciſions of the Lords of Seſſion, 1675. 353 


The Lords ſuſtained this Defence, and ſaftdined the Summonds, con- 
fidering that in ſuch Minuts it was a juſt Certification againſt the Party 
unwilling or unable to fulfill, that if he could not, or would not fulk11, 
the Minut ſhould be declared null, and- either Party reſtored as they were 
before the Minut 5 yer the Lords declared conditionally, that if Gight 
within a certain time ſhould fulfill, the ſame (ſhould be received, and fo 
the extract of the Decreet was ſuperceded from February 1673 to Noven- 
ber 1674 3 Butit was declared, that ſeing that Pittrichie had the Right of 
the Lands by a Kecognition, and was only to diſpone it to Gight fo ſoon as 
Gieht performed his part, ſo that Gight could have no Right to the Duties 
of the Lands till he got the Diſpoſition, that therefore Pittrichie ſhould 
enjoy the Rents untill Gight ſhould perform his part, In November 1674, 
Gieht conſigned the 4000 merks, and by Bill craved that the Writs he had 
produced to inſtrutt the Wodſet and Teinds which he was to diſpone 
to Pittrichie, might be remitted to the Ordinar, who heard the Cauſe, 
which »ccordingly was done. And as to the Right of the Lands, there 
was found no queſtion, but as to the Right of the Teinds, this was the 
Progreſs, The Teinds were a part of the Abbacy of Aberbrothick, and were 
with the ſaid Abbacy-erefted in a Temporal Lordſhip to the Marqueſs of 
Hamiltoun, who was [nfeft therein, he diſponed to Gights Good(ire, which 
Diſpoſition was produced. Certain Merchants in Aberdeen appryſed from 
Gight the Lands and Teinds, who being publickly Infeft, diſponed to the 
Laird of Fedrat, Gights Good-Father, and he to Gight younger his Oye; 
but by the Merchants Diſpoſition to Fedrat, he was only baſely Infeft, 
whereupon the Recognition was declared, but as to the Teinds the Recog- 
nition reached not them as not being Ward, but the Infefſtment w Gights 
Goodfire upon the Diſpolition tothe Teinds from the Marqueſs of Hamil- 
town was not produced; and ſo it was found that Gight could not make a 
Right of theſe Teinds to Pittrichie, and therefore a further time was yet 
afhgned to perform, fo that after the ſpace of 15 Moneths, and no more 
produced; the Decreet was ordained to be extrafted. Pittrichie having 
diſponed the Right of theſe Lands to Sir Richard Maitland his Son, he 
purſues a Removing againſt the Tennents of Gight, and Gight caiſeth a 
Redudtion of the Declarator of nullity, which he repeated by way of 
Defence, and inſiſted upon the ſame grounds contained in the Decreet, 
and ſpecially alledged, that there was no Clauſe jrritant in the Minut, 
and that he having conſigned the Money, and performed all except what 
concerned. the Teind, he offered to Infeft Pittrichie in his whole Eſtate 
for Warrandice thereof 3 and ſeing he could not perform that point i: 

forma ſpecifica, he ought to be admitted to perform the ſame per equiva- 
lemtiamſeing locum fadi impreſtabilis ſupplet dammum & intereſſe; and further 
alledged, that the Decreet was null, as altra petita, decerning the Maills 
and Duties, though the nullity of the Decreet was only libelled, and that 
the Decreet did bear a Circumwdu@ion of the Term, for not inſtrufting a 
Right to the Teinds, whereas it appeared by the Minuts, that Gight produced 
ſx piece of Writ to inſtru# his Right to the Teinds, which were rejeQed by 
the Sub-Clerkn the Outer-houſe, and were never adviſed by the Lords, 
and by the unqueſtionable form, Writs produced for ſtopping Certifica- 
tion can only be adviſed by the whole Lords. And laſt, Gight inſiſted 
mainly upon this, that though nothing ſhould be found defeQive in the 
Decreet in matter or form,yer it was a Decreet upon Certification, which 
the Lawers calls ſententia comminitoria, and looks not upon it as a ſolemn 
Sentence, being but ex arbitrio judics, as appears L. lib, 7. tit. 57. de 
ry 


Commi- 
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Comminationibus,8&Cc, 1n whighiguelibet excuſatio ſufficit;zand therefore in al 
Decreets upon Certification, the Lords ex zobil: ojficio, may and uſe tor 
pone Parties where there appeared no Countumacy or Fraud, asin theCe. 
tification in ReduRions, Writs are only reduced ti]l they be produceg 
and it is advantage enough that the Reducer gets Poſleffion and bruik; 
unaccomptably till his Right be again reduced upon produdion of the 
Writs; and in the Certification as being holden as confeſt , where Ter 
are taken to produce Parties to depone,though the Term be circumd 
yet the Lords do ordinarly repone fuch Parties upon purging their Can. 
tumacy 3 and albeit in Certifications in Improbations, Parties be ng 
ealily reponed ex intervallo, becauſe the ground of that Certificatih 
is, leſt Writs be keeped up till the Witneſſes die, and ſeing withoy 
it Men cannot be ſecure of their Eſtates, yet ſometimes the Lords have xe, 
poned againſt Certifications in Improbations, where the Rights were ng 
devolved to ſingular Succeſſors acquiring bona fide ex juſto pretio, as wy 
done in the caſe of '  Campbel, againſt whom Improbation was g. 
tained when he was Priſoner with the Iriſhes in Ireland, July 25, 164 
Duncan Campbel contra the Laird of Glenurchy : And now in this Cak 
Gight produceth his Good-fires Seaſin that was wanting before the |. 
creet, and offers to make Faith that he could not find 1t, and ſearched both 
his own Writs and the Regiſters for it, and offers now to fulfil the whal 
Conditions of the Minut, and therefore humbly implores ex mobili offi 
Judicis to be reponed, ſeing it is very ordinar not only in Certification 
but even in Exceptions of Payment, or Renunciations of Wodſets or Rejy. 
nations of Lands, when Terms are aſligned,and Diligences ordinar andin, 
cident run , and the Term circumduced , and the Decreet extradted, 
yet thereafter if the Party decerned ſhall find the ſame Writ, and nuke 
Faith that they uſed Diligence for it,and found it not before, the Lords yil 
repone, and therefore ought to do it in this Caſe, where a great Eſtate of 
three or tourſcore Chalders of Vicual is carried away for not fulfilling 
this Article of the Teinds that exceeds not 2000 merks in value,Gight hay 
ſuffered much for his Loyalty, and bis Writs being all diſperſed the tine 
of the Troubles. It was anſwered, That to the firſt Reaſons,the Decreet 
in foro is opponed, where the ſame are poponed, and moſt juſtly repelled, 
lo that the Decreet- is not quarrellable on theſe Grounds, for that the 
Lords ſuſtained the Certification to annull the Articles upon Gights unabb 
lity or unwillingneſs to perform, It is a moſt neceſfar and proportionable 
Certification, by which either Party is but i= ſtats quo prixs, and the Lord 
do grant Certifications far more heavy and unequal, as in Improbations 
taking away mens whole Rights for not produttion thereof irrecoverably, 
or when Parties purſue any Proceſs, and infiſt not, the Defender may 
poove a Proceſs againſt the Purſuer to inſiſt with Certification never to 
heard thereafter, whereby his Right, though never ſo valid, is for 
ever excluded. 29, It is an unqueſtionable ground in Law to reduceal 
mutual ContraQts ex cauſe data non ſecuta, ſo here Gights part being impre- 
ſtable, Pitrichies Obligments behoved to ceaſe, and the Brokard /ocuw 
faGi impreſtabilis ſupplet damnum &- intereſſe, is not in mutual Contraths 
but in ſimple Obligments 3 and albeit where the greateſt part is performed, 
| and a ſmall part only remains, the ſame might be ſupplyed by —_— 
in Contra&s fully onerous, where the mutual Preſtations are of «qual va 
lue, yet it can never be extended to gratuitous Contracts, where a great 
benefite is granted upon terms of ſmall importance, for theſe muſt be per: 
formed in forma ſpecifica, ſeing no mans gratuity can be in other w_ 
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The Deciſions of the Lords of Seſſion, i675, 255 
than as he grants it, as in this caſe 3 for before the Minut, Pittrichie had 
the Gift of Declarator, 'and was Infeft thereon, whereby the Property of 
the Eftate was in his Perſon, and there was no antecedent Communing, 
but the terms were granted when Pittrichie might have enjoyed the whole, 
neither did Gight contribute any thing by his concourſe, for though he 

roduced the baſe Diſpolition to Fedrat, his Seafin out of the Regiſter 
would have been ſufficient, and that the Lands were Ward, the Law pre- 
fumes it without further Probation, and therefore ſeing Gight could not 
give the Right of the Teinds, he ſhould not grudge that either Party was 
reſtored. And whereas it is alledged, That the Decreet is ultra petita, 
itis a great miſtake, for the full nullity of the Minut being libelled, the 
Lords qualified their own Sentence, and ſuffered Gight to purge his failzie 
by fulfilling and fatisfying the Maills and Duties vedio tempore, till he 
fulfilled, which is much leſs than the conclufion of the Summonds, and 
doth moſt ordinarly occur, as when Parties are purſued as zitiows [ntro- 
metters, or behaving as Heir, or in Spuilzies, collourable Titles will found 
Defences, which the Lords do ſuſtain, but ſtill with the quality of re- 
founding the true value z neither is there in this Deerect any term aſſign- 
ed that needed Circumduction, but the legal being a negative, proving it 
ſelf, viz. that Gight had not performed, Decreet was pronounced ab initio 
qualificate, but the Extra& was ſtill ſuperceded, and the Writs produced 
by Gight according to the form, and upon his own defire debated before 
the Ordinar, and were reported, and found to be no ground where- 
upon Gight could fulfill, ſo that the ſame individual Writs could not be 
received again, nor could they ſtop the CircumduQion of the term to be 
adviſed by the Lords 3 and albeit the Decreet mentions a CircumduRtion 
of the term, that is ex ſuper abwndante, for where Decreet is pronounced, 
and no Litiſconteſtation made, there is no A to be extracted, nor needs 
a term to be circumduced, but after the day to which the Decreet is ſuper- 
ceded, the Decreet may be ſummarly extrafted ; and as to the defire to 
be reponed ex mobili officio,it cannot be pleaded in jure, but is in arbitrio ju- 
dicis, and ought not to be granted in this Caſe, where 15 Months was - 
_ to the Party to perform before Sentence, otherways though he 
Id now be reponed, and ſhould not be able yet to fulfill, be mighe 
upon pretence of new Writs ſtill diſquiet the Purſuer, and the Infeftment 
now produced was his own Writ, and the Regiſter in which it is found, / 
was 1n order and patent, fo that it was his own fault and negleQ. 


The Lords repelled the reaſons of ReduQion, and adhered unto the 
Decreet, both as to the matter and form of it 3 but as to Gights deſire to 
be reponed upon preſent performance, Pittrichie enjoying the Profites in the 
mean time ; the Lords inclined thereto, but becauſe it did not appear 
whether Gight could now fulfill or not, they before Anſwer, ordained 
Gight to condeſcend how he could fulfill, and how he did now come to 
the knowledge of the Infefiwents of the Teinds produced, and what dili- 
gence he did for ſearching for the ſame, and what hinderance he met with 
in not finding it. . 


| Wilkie contra Moriſon, July 21; 1695. 
Gnes Wilkie having purſued Chriſtian Moriſon as Heir to her Husband, 
A for Aliment of her Child, Mournings, and Funera) Expences.. In 
which the Defender alledged compenſation, becauſe the Purſuer intromet- 


ted with a furniſhed Bed belonging to the Defun&, and his Heirſhip be- 
| Yy 2 falling 
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falling to the Defender as Heir, which is worth 600 merks. Compege. 
ance was made for the Purſuers Mother, whoalledged that the Bed belor 
<d to her, and was lent by her to the Defun& her Good-ſon, whody 
under the ſame Roof with her, and had been only a ſhort time in his 
ſeſſion, which ſhe offered to prove by the Oath of her Daughter,the Py, 
ſuer, and ſome Women-ſervants. It was anſwered , that in Moveably 
poſſeſſion preſumeth r_ z and it is acknowledged that the Defung 
died in peaceable poſſeſſion of this Bed which was in his Houle, and ng 
in his Good-tnothers Family z and albeit the allegiance of lending the Beg 
be relevant to exclude the preſumptive right of property , yet it muſt by 
proven habili modo, by habile Witneſles, and not by Women. It was Re. 
plyed, that the matter was Domeſtick , in which Women-witneſles ax 
adhibite in important caſesz as that a living Child was born, and the 
property being only by preſumptive probation, any poſitive probationy 
the contrair is ſufficient. It was Duplyed, that albeit Women be admit. 
ted Witneſſes at the bearing of a Child, where Men cannot be prelen, 
they were never admittedin apy other Civil Proceſs. 


The Lords found the Reply of lending the Bed relevant to be proven by 
habile Witneſſes, but refuſed to admit Women Watneſles. 


Chieſly contra Baillie, eodems die. 


WP John Chieſly having acquired the Lands of Sheilſs , which ly adp 
cent to the Lands of Elfriggle and Danphingtoun, belonging to 
Baillie of Walſtoun ; upon the March of the Lands there is a piece of Maj 
Ground, which was drained by Walitoun, and became Meadow ; Sir Jobs 
Chiefly alledging right to this Mariſh Ground, as pertinent to his Land pur 
ſucd a Cognition before the Sheriff Walſtoun did alſo purſue another, and 
there being an Inques? called upon the Ground, upon both Parties Procth, 
they did both compear, and caſt Lors for the Odd-man of the Inquþ, 
which fell to Walſtoun, who thereupon chooſed eight of the perſons cited 
to be upon the Inqueſt, and Sir Job» Chieſly ſeven; there was three Wit 
nefſes Examined for either-Party, and two common Witneſſes for both: 
The Ir:queſt were incloſed, and peruſed the Teſtimonies, and fix of the 
perſons of the Inqueſt that were choſen by Sir Job, found and voted, thi 
the contraverted ground was common to both Parties, The eight that were c<h6- 
ſen for Walſtoun voted non liguet; and ſeing there was no equality,the Char- 
cetlour could not vote. The Sheriff refuſed to give out Decreet upon thi 
Verdi; whereupon Sir John: Chieſly preſented a Bill of Advocation, to 
which Yalſtoun having given anſwer, the Lords Advocat the Cauſe, and 
ordained the Proceſſes tobe produced, and the Parties heard thereuponin 
their own preſence preſently. The Cauſe being now called, it wasalledg: 
ed for Sir John Chieſly, that the Sheriff bad done wrong in refuſing topro- 
nounce Decreet, cognoſcing the contraverſe Ground to be common to 
both Parties, becauſe fix of the Inqueſt having voted for Commonty, the 0- 
ther eight being oz /iquet, who becauſe of their unclearneſs , voted nei 
ther Commonty nor Property, the Yerdi& was certainly for Commonty , be 
cauſe the Members that are not clear make up the 2»orum , but make no 
Votes 3 and therefore-fix becomes.the plurality of Votes, though not the 
plurality of the Menibers:of 1nqueiZ, otherwayes there could never be a 
Verdict or Sentence in the caſe z forthe Inquei? beinga kind of Judicature, 
having 'power'to.judge in the probation,and having iworn de fideli,it mult 
be preſumetithat they voted according to theiropinion, and ſo was _ 
whether 
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whether it was Property or Commonty , and could not be compelled to 
Vote otherwayes than according to their judgement : For albeit by the Law 
of d the Inquei# may be incloſed, and kept from Meat and Drink 
till all of them agree; yet we have no ſuch Law nor Cuſtome, nor were 
«reaſonable to introduce it, to compel Parties to Vote againſt their Judge- 
ment- 2% If theſe Votes import not a Perdi@, the Lords as the Supream 
Jaqueſt, ought to ſupply their place, and the place of the Sheriff, and 
therefore ought to advile the Probation, and pronounce Decreer of Ceg- 
vition according to what they think prover, It was anſwered for Walſtoun, 
that there could be here no YerdiF, but ac hath raiſed a Declarator of Pro- 
perty, and offers to prove Property, and is content ofgnew Viſitation by the 
Lords, and that Witneſſes be received hine inde; and though the Lords 
ſhould adviſe the Teſiimonies produced,yet ſeing fo few Witneſſes were ad- 
mitted, and that the Inqueſt was fo unclearz and ſeing the Inqueſt being 
upon the Ground, might have proceeded _ their proper knowledge, 
there aught now to be allowed more Wit to either Party for clearing 
the matter: And ſeing the Verdidt of an Inqueſt doth ordinarly bear,qui ju- 
rati dicumt, this cannot be underſtood , unſeſs either the whole Jurors, or 
the Major part by Vote,were Affirmative for in no ſenſe can fix make the 
Sentence of fifteen, otherways when in Criminal Dilties an Aſſize ſhould fo 
Vote, that fix were for condemning the Panne}, and eight were non liquer, 
the Pannel ſhould be condemned , whereas they that are mor liquet, 
condemn not, bur afſoilzie: And the cuſtome of England, from which we 
have Inquei#s,js ſo far from reſting on the minor part,that it forces all of them 
to agree; ſo that it was the Sheriffs fault, that he did not allow the 
perſons that were unclear todeliberat, and appoint another day for them 
togive their clear votes, which ought yet to be done. It was Replyed,that 
where the queſtionin an Inqueſt is, Guilty or not guilty, all that condemn 
not, do affoilzic 3 and fo ir favorems rei & vite, the nor liquets make for 
the liberation of the Pannel: But before this Inqueſt the Queſtion was, 
Proven or not Proven ; but the piece Land in queſtion being beyond 
doubt, belenging in Property to one of the parties, or in Commonty to 
both. The Queſtion to be determined by the vote was, Commonty , or 
Property, In which cafe, thole who were #0z: liquet, voted for neither 

Party ; ſo that their preſence made the Dnorum, and their Votes made no- 
- thing 3 and if it were confidered, whether this [»queſt was more for Proper- 
4 than Commonty,it could not be denyed but they were more for Commonty, 
which therefore ſhould be their verdi@3 for if the 15 Lords ſhould vote that 
lame way,though the oz liquets were allowed another day to deliberate, yet 
ifthey ſhould continue to be #02 liquet,the minor part would make the Sen- 
tence, orelſe fuch a cafe ſhould remain for ever undeterminable. It was 
Duplyed, That albeit in ſuch a caſe the minor part of the Lords would pre- 
ponderat and makethe Sentence,becauſe they are the Supream Court ordinar 
1m Civil Cauſes, yet 1:quefts being both ſubordinat to the Sheriffs, and to 
the Lords, ſuch a verdict of theirs ſhould not be reſted on. 


The Lords found that the verdi& of the Inqueſt ought not to be reſted 
upon, but thatthe Lords would adviſe the probation, and that the matter 


might be fully clcar, allowed five Witneſſes to either party, to be adduced 
before the Lords. | 


Yy3 Collonel 
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Collonel Meinzies contra Campbels, July 22. 1675. 


"NOllonel Meinzies being Infeft in the Lands of Stronardin, and in wy. 

randice thereof, in the Lands of Orchard, and being excluded fron 

the Principal Lands, by a prior Wodſet thereof granted to Mr. Alexandy 

Colvill, purſues a Regreſs to the warrandice-Lands againſt Campbel of 4. 

dintinnie poſſeſſor thereof, for payment of the Maills and Duties , who g. 

ledged Abſolvitor i» poſeſorio, becauſe the Defender is Infeft in the Lands 
and ſeven years in poſleſiion; 


' TheLords repelled the Defence, unleſs he had poſleſſed ſeven years af. 
ter the evi#ion, becarfſe before the eviction the Purſuer »or valebat agere, 


The Defender further alledged, that recourſe could only be had to the 
Warrandice-Lands, effeiring to the diſtreſs, which being only a Wodla 
granted to Colvil, the Purſuer, could crave no more but ſo much of 
Maills and Duties as was anſwerable tothat Wodſet. 

The Lords found that the Purſuer might have regreſs to the full Dug, 
applying the ſuperplus more thati the Annualrent of the Wodſet Sum, for pay. 
ment of the Principal, | 


Brown contra Herriot, eodem die. 


Oh Brown purſues a ReduQtion of a Decreet Arbitral betwixt him an 
J George Herriot, in which purſuit he had formerly alledged, that the fr. 
biters had proceeded moſt unjuſtly, becauſe they refuſed to ſhew him the 
Claim given in againſt him 3 and he having produced grounds of a full cog. 
penſation, they rejedted the ſame, and ordained him to pay 1ovo pound, 
This was found relevant to be proven by the Arbiters Oaths 3 bur now he 
alledges; that he being in a ReduQtion, the Defender muſt produce the 
grounds and Warrands of the Decreet-Arbitral, particularly theClaim. 

The Lords found no neceffity to produce the Claims, which were ng 
preſerved nornoticed after Decreet, as in the caſe of a Judge-ordinar hay. 
ing a Record, 


eMeinzies contra Kennedy, eodem die. 


Here being a Decreet obtained againſt Mein7ies of Caftlebill, as Her 
to his Father, and the Lady Caſtlehill as Executrix or Intrometter, 
they were bothy Denounced, and a Gift ofthe Eſcheat and Liferent taken of 
the Lady and her ſecond Husband, who was Denounced and Decerned for 
bis intereſt by Kennedy of Auchtifardel ; there is now a Redudion at the 
inſtance of an Aſſigney, againſt Kennedy, for the Reduction of the Hom 
. ning and Gift, on theſe reaſons 3 19. Becauſe the Gift of Liferent granted 
by the King is null, becauſe the Lady was provided to be Infeft in Life 
rent of Lands holden of other Superiors, It was anſwered, 07 relevd, 
unleſs it were alledged that the Lady had been Infeft, for a Liferent pro 
viſion without Infeftment could only befall to the King, and tono other | 
Superior. 
Which the Lords ſuſtained, unleſs the Purſuer alledge aQually Infeft. 


And that being alledged, the Defender anſwered, that it ought to be 
repelled , becauſe both the Wife and Husband being decerned and de- 
nounced; and the Defender being Donatar to both the ſingle Eſcheats, and 
Liferents, the Husbands jus mariti fell under his ſingle Eſcheat , and ny” 
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ed therewith the benefite of the Wiſes L ferent during the Marriage. It 
was Replyed, that the Denunciation, as to the Wite was null, becaufe 
ſhe was veſtita viro, and could not defend or ſuſpends and the Rusband 
being only decerned pro i-tereſſe, ſublato principali tol/itur acceſſorium, 

The Lords found that the Denounciation againſt the Husband , though 
pro intereſſe, was valid, and carried his jus maritito the Wites Liferent. 


The Purſuer Gid further Jufiſt on this reaſon, that the Gitt, although 
in the name of Kennedy, yet was taken. to the behove ot the Heir,who was 
obliged to relieve the Litcrenter, in fo far as the Decreet, which is the 

round of the Horning, being both againſt Heir and Liferenter, it was in- 
trinſecally null without probation of theſe Paſſive Titles ; and there was 
no ground to reach the! Liſerenter, yet if ſhe had payed, ſhe would have had 
recourſe againſt the Heir, becauſe ſhe had payed his Debt, who was lyable 
boch as Heir and Execwtor , and therefore if the Heir, who is obliged to re- 
lieve, were Donatar, hecould notmake uſe of the Gift againſt the perſon 
whom he was obliged to relieve; for it a principal Debitor ſhould obtain 
the Gift of his Cautioners E{cheat, upon the Debt in which he was Cautio- 
ner, he could not thereby diſtreſs the Cautioner, whom he was obliged to 
relieve, It was anſwered, T hat an expreſs Clauſe of relief of coſt, skaith 
and damimage, could not be extended to the Cautioners rebellion, which was 
his fault, and voluntar, and therefore the Eſcheat being the Kings Right, 
any Donatar might make uſe thereof, 


The Lords found that albeit the relief would not extend to the Rebelli- 
on, yetit was a relevant perſonal ObjeQion againſt the Party obliged to 
relieve, that he could not make uſe of the Eſcheat in his own name, or in 
the name ofanother to his behove,againſt that party whom he was obliged 
to relieve, 


Geddes contra Budge, eodem die, 


Eddes, as having Right to the Gift of V/xry granted to the Earl of 
Glencairn, having obtained Decreet againſt Wiliam Budge of Uſary 

upon - two Bonds, containing more Annualrent than ſtx. per Cent: In anno 
1656 he ſuſpends on theſe Reaſons, 19. That Uſury being a Crime, be- 
hoved to be founded upon an expreſs Law as to any Criminal effe&,which 
cannot be in this Caſe 3 for it cannot be founded upon the At of Parlia- 
ment 1649, reducing Annuals to ſix per Cent, becauſe that Parliament is 
reſcinded as null ab initio, without Authority, and without any Salo, and 
the AR of Parliament 1661 reſtriFing Annuals to ſix per Cent, doth not 
bear as in other Caſes to take effet from the A& of Parliament 1649. 
29. That albeit theſe Bonds bear an Obligment to pay more Annualrent, 
they cannot inſtru Vſury, unleſs it were proven that more Annualrent 
was aQtually taken, It was anſwered to the firſt, That Crimes may be 
founded not only upon Statute, but upon Cuſtom, and it is in contra- 
verſe that it was the conſtant cuſtom ſince 1649 to allow only fix per Cent 
for Annualzand albeit that Parliament be reſcinded,yet ſeing it was ſubmit- 
ted to by the whole Kingdom, as a Law for the time, theſe who took 
more Annual than fix per Cent, are no leſs culpable than theſe who 
take it now, and the Reſcifſory A& doth not annull that Parliament and 
all its AQts ab initio. To the (econd, the old A& of Parliament 1594, 
cape 222 againit Uſury, bears expreſly, That the Party Payer, or obliged for 


walawful profite, is lyable. 
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The Lords repelled both the Defences, and found that Uſury inferri 
but a pecunial pain, might be ſuſtained, notwithſlanding of the Reſciſſs 
ry A&, and*that the Obligment to pay the ſame was ſufficient by the gy 
Act. 


Gordon contra Seatoun and others, eodem die, 


Ir George Gordon of Haddo purſues Reduction of the Rights of certain 
g Lands ex capite i»hibitionis, The- Defenders alledge, That their Infeh. 
ments, though poſterior, yet are granted for Debts anterior, containing 
an Obligment to infeft the Creditors in the Debitors Lands thereture, an 
ſo the Infeftments are no voluntary Right, but ſuch as the Granter mipht 
have been compelled to grant. It was anſwered, Nor relevat, unlels the 
Obligment were ſpecial to infeft 1n particular Lands, for ſuch a gener 
Obligment is not ſufhcient. 


The Lords found the Inhibition not to be effetual againſt Infeftmeny 
for ſatisfaQion of prior Bonds, containing Obligments to Infeft generally 
or particularly. 


Kinnaird contra Drummond, July 23, 1675. 


Cllr George Kinnaird and one Hatton his Tack{-man of his Miln, purſue 
Mr. Joh: Drummond and-his Tennents of Meginch for 11x Furlots 
Ring. Bear, which is a dry or ſtocked Multure for the Bear, with a Prin. 
ledge of being firſt ſerved, 'and which Bear the Purſuer and the Mille 
had been in Poſſeſſion of above 4p years. The Defender alledged Ab 
ſolvitor; 'Becauſe there 'is no aſtrition of his Lands of Meginch lybelled 
inſtructed,” and uſe of payment was never found ſufficient to conſtitute 
T hirlage, except in Kings Milns of the Kings Property. It was anſwere 
for the Purſuer, That albeit the uſe of payment, doth not ordinarly infer 
Aſtrigion, becauſe it is interpret not to be neceſſnatis, but voluntatis; but 
where it is a dry Multure by which the Multure of Bear is liquidate and 
ſtocked to ſuch a quantity, which is payable- for the Land, though there 
were no Crop upon the Land, and beyond which nothing can be demar 
ded for the:Multure of the greateſt Crop of Bear, 40 years Poſſeſſion 
ſuch a Multure hath alwayes imported Thirlage, and not a coming to 
the Miln, and payment at pleaſure. 


The Lords found that 4o years polleſſion of a dry Multure was ſufhcient 
to conſtitute Thirlage, without any other Document or Inſtruction, 


Laird of Eammington contra Moor, eodem die. 


GC dee deceaſt Laird of Lamwmingtoun having granted Bond for 4000 
merks to James Meinzies of Enoch, bearing, the Sum to be borrowts 
from the ſaid James himſelf, and in name of his Sons ;, and therefore it # ps 
able to the ſaid James ,, be being on life, and failzieing of him by deceaſe, | 
John and William Baillies b#s two Sons, and fail-ieing one of them, to the + 
ther ſurviving, his Heirs or Aſſigneys ; wherein thereis a Precept of Seat 
for Infefting the Father and two Sons , who were accordingly Infeft, The 
Bond in ſecurity is Diſponed by the faid James Meinzies to Grifel Bail 
and John Moor her Husband in Liferent, and totheir Children in Fee, Ths 
Eammingtoun grants Bond of Corroboration,containing Requiſition 3 where 
upon Requiſition being uſed by the ſaid Grifel and her Husband,they charge 
Lammingtoun, and he Suſpends on this reaſon, that the ſaid Griſt! —_ 
us 
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Hutband are only Liferenters, and their Children are F7iars, to whom on- 
ly payment can be made. | 

The Lords decerned Lamingtoun to pay the Sumtothe uſe of the Chil- 
dren,but appointed it to be put in the Clerks hand,that fecurity might be 
taken therefore to the Parents in Liferent , and to the Children in Fee, 
by the ſight of the Lords, 4 

Lamingtourr further alledges, that he being charged upon a Bond of 
Corroborition of a former ſecurity by Infeftwert , he was not obliged to 
make payment to the Chargers, becauſe they were never Infeft, but had 
only an Afſſignation from James Meinzies the Father, who was but Life- 
renter,and his two Sons were Fiars, and were \not only Heirs ſubſtitute, 
becauſe they were Infeft in their Fathers life, and in the ſame Infettment 
with him, 2% Lamingtonn was not obliged to pay till his Lands were dil- 
burdened of the Infeftment by Reſegnation, of perſons Infeft. 


The'Lords found that James Meiniies the Father was Fiar, and during 
his life, might uplift and diſpone at his pleafure 3 and that the two Sons 
were but Heirs ſubſtinute, and their Infeftment did ſupply the neceſſity of 
Infcfement as Heir, after his Fathers death, - but found that Lamwingtour 
ought not tO. pay, till his Lands were digburdened by Reſegration of a 
perſon Infeft as Heir both to the Father and to the Sons, they being all 
dead, and one perſon falling to be Heir to all the three, that no Queſtion 
might ariſe to Lawingtoun, to whom the Fee belonged, 


Nisbet contra Home, eodems die. 


Aſter Archibald Nisbet baving charged Margaret Home upon a 
Bond of 500 merks, ſhe Suſpends on this reaſon, that it appears 

by the Bond, that Mr, Archibald being intruſted ro Adjudge or Appriſe 
the Eſtate competent to the Suſpender, as appearand Heir to her Brother; 
that upon that conſideration ſhe was obliged to pay him 500 merks, and 
he had right to retain the foutth part of her Brothers Eſtate, which is an 
unlawful pation, de quota litis, and againſt the A of Parliament, probi- 
biting Members of the Colledge of Juſtice to buy Pleas... It was anſwered, that 
the AQ of Parliament quadrats not tothis caſe, becauſe the Bond is grant- 
&d at that time Mr. Archibald denuded himſelf poſt finitam [item and the 
Suſpender being an indigent perſon, he did at her defire acquire a Debt of 
her Brothers, and thereupon Adjudged , and run the hazard of his Sum, 
and after all her Proceſs was ended,diſponed the ſame in her favours for this 


. obligment; which in no caſe could be prejudicial to the faid obligment, al- 


— it might have been a foundation of cenſure againſt Mr, Archibald, 
if he had tranſgreſſed, as he hath not. 


The Lords having ordained Mr. Archibald to depone, if perdente lite 
there was any agreement; -he did Depone there was none, but there was 
a communing before he began the Proceſs, and that he got this Bond aft- 
terall was ended 3 whereupon the Lords ſuſtained the Bond. 


Cruickſhank contra Ker, eoders die, 


Lexander Cruickſhank having right by Tranſlation to a Bond granted 

by Ker of Litliedean charged him thereupon : He Suſpended on this 
reaſan, that he had compenſation againſt the Cedent, who aſſigned him 
to a greater Sumz and contrair to his Aſſignation, and the warrandice 
therein, had diſcharged the ſame —_— This reaſon was fuſtained, but 
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the Queſtion aroſe 4 qvo texpore the compenſation ſhould take effgg 
whether from the date of the Diſcharges, or from the time that the Di 
charges were produced, | 

The Lords found that the warrandice was not liquid to found a con. 
penſation on, of it ſelf, till it was liquidat by application thereofto the 
Diſcharges produced, by which the warrandice was contraveened, ang 
therefore allowed the Chargers Sum to be accumulate with Annualren 
till the produCtion of the Diſcharges, and then to be compenlſed by the 
Diſcharges. | | ; 


Robertſon contra Stuart, July 27. 1675. 


Obertſon of Inver purſues a moleſtation againſt Gilters Stuart , fir 
R moleſting him iri the poſſeſſion of a piece 'of Land, called the Boy 
bank and Boat-brae, and of the free paſſage of a Ferry-boat there, |, 
which Summonds of moleſtation there is alſo a Declarator of right. The 
Defender alledged no Proceſs, becauſe he is Minor, ©» nor tenetur pluj 
tare ſuper hereditate paterna, 2% No Proceſs till the Superior be called, 


The Lords found that the Declarator could not proceed againſt the 
Minor, and as to the moleſtation, they found that if the Purſuer was 
recent poſſeſſion , the Defence was not relevant againſt the pofſeſſo 
judgement to continue 'the poſſeſſion, and to exclude moleſtation, and 
that there was no neceſſity to call the Superior as to that part. 


Gaw contra the Earl of Weems, eodem die. 


yu Gaw having charged the Earl of Weems for payment of a Sum if 
2800 merks contained in a Bond granted by the late Earl of Weem! anl 
this Ear], to her Husband' and her.” The Ear] proponed a defence of in- 
probation, which being heard by the Lords, they did declare the Bond 
to be no authentick probative Writ on theſe evidences, that it bears 10k 
granted in anno 1632.. without Annualrent, and that nothing followed there 
pon till now, that the Writer and all the Witneſſes inſert are dead: And thi 
by compariſon with a Contra@ of the ſame date, and betwixt the ſame Partin, 
the ſame Writer and Witneſſes, it is evident that the Hand-writ if ke 
Body, and all the Subſcriptions are palpably different, and that the Subſcriptions 
of the Parties and Witneſſes in this Bond do clearly appear to be one Hand-uril, 
{othat it appears this hath been a Copy. 


And yet the Lords for clearing the matter before anſwer took the Eal 
of Weems Oath, who denyed the Subſcriprion,or the granting of this Bond, 
but the Lords conſidering that this Bond was made uſe of by the Purſuer, 
having found it amongſt her Husbands Writs, theugh ſhe abode by that, 
yet it ſhould import no Criminal effeR againſt her. 


The Earl of Panmuir contra Colliſon, Faly 29. 1675. 


He Laird of Dram having ſold r600 Polls of Vitual to Merchants 

in Edinburgh, and the ſame being delivered, the Merchants gave 
in a Bill of Suſpenſion upon double Poynding ; whict being appointcdto 
be diſcuſt upon- the Bill, compearance is made- for the Farl. ot  Panmir 
and the other Creditors of the Laird. of Draws who produced an Aſiy- 
nation granted by Drum to George JFohnftourr, bearing exprefly to 'be to the 
behove f theſe Creditors; there is alſo compearance for Gilbert Colliſon, who 


craves to be preferred, becauſe he having Appryſed the Lands out of = 
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the Farms were paged, which is ſold by Dram, his Appryfing, though with- 
out Infeftment, bath the effe&t of an Allignation intimat, and fo muſt pres 
fer him to the poſterior Alſignation granted by Druzs who was denuded. 
2», This late Affignation is collufive, granted by Druzs to the common De- 
bitor, in favours of Jobn/foun his own Chamberlain : And though it bears 
expreſ]y,to be to the behove of Panmuir and other Creditors,yet it remained an 
andelivered Writ in Drums bands, at leaſt in his Faftors hands, and was 
never delivered to the Creditors 3 and therefore Col/ ſon, who had not on» 
ly an Appryfig, but an Arreſiment in the Merchants hands, ought to be 
preferred, It was anſwered,that the Aſhgnation isnowayes collulve, being 

ranted in favours of true Creditors, who inſtru@ their Debts, nor can it 
be eſteemed as an undelivered Writ, becauſe not only it is delivered to 
the FaQor .expreſly in name of the Creditors, but the Afſigney hath inti- 
mat the ſame 10 the Merchants, and taken Inſtruments thereupon produ- 
ced. And as to Coliiſons Appryſing, it was led ſeven years ago, without 
any Infeftmenr, Diligence, or Poſſeſhonz and whatever cffe& it might 
have had againſt the Tennents, if the Rents were in their hands, it can 
have no effe&t againſt the Merchants, as to the price of the Victual, for 
the Tennents are diſcharged , and their Debt extin&, and the Merchants 
obligments is wholly a ſeveral new obligment 3 and as for the Arreſt. 
ment, it doth not proceed upon Appryling, but upon a perſonal Debt, 
and is poſterior to the intimation of the Aſſignation. It was Replyed for 
Colliſon, That albeit the Rents be diſcharged, yet the Sum due by Mer. 
chants coming in place oftheir Farms, is ſurtogatum,@> ſepit naturam ſurroga- 
ti,and ſo muſt belong to theAppryſer to whom theFarms would have beloog- 
ed, 29% All Maſters of the Ground have an” Hypothecque of the Fruits for 
that years Rent they grow » by which the Merchants who have got the 
Fruits are lyable, unleſs they had made payment bona fide, which they have 
not done, but the price is yet in their hand. It was Duplyed for the Af 
ſipney, that Hypothecation competent to Maſters of the Ground, cannot be 
extended to an Appryſer, without [nfeftmentz for he is no ways Dominys 
fundi; and though his Appryſing be a judicial Aſhignation , valid without 
intimation, and would be preferred againſt the Tennents, yet it hath no 
benefite of Hypothecation, to reach the Merchants.z and for the Broccard 
of Surrogation, whatever it might operat where there was no ſeveral right, 
it hath no effect asto the price of Farms, which are exprefly Aſigned in 
favours of other Creditors, | 


The Lords found that the Farms beivg uplifted and ſatisfied, the Ap. 
pryſer having neither Infeftment, nor Poſſeſſuon, nor having ufed any dili- 
_ for poſſeffion, hath not the benefite of the Hypothecation competent 
0 the Maſter of the Ground, and that he hath no right to the Sums dueby 
the Merchants by his Appryſing, and therefore preferred the Aſligney to the 
Appryſer, and alſo to the pofterior Arreſtment, in reſpe& the ſamine was 
not only delivered to the FaQor, but by him intimate to the Merchants be- 
fore the Arreſtment, which intimation hindered the Cedent and his FaRor 
to recall the Aſſignation, but the Creditors might compell them to produce 

the ſame, as their evident conceived expreſly 1n their favours, and deli- 
vered for their uſe, 


Moſiman Supplicant, November 4. 1675. 


Wightman in Edinburgh gives Bond to his Wife , obliging him t0 
þay to her, her Heirs , and Executors 4000 merks, in ſatisfa@ion of her third, 
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and proviſion of their Conqueſt and the ContraG, payable at the firſt term afteyj, 
own death; the Wite haying died before the Husband , her neareſt of gg 

Moſiman Confirms her ſelf Executrix to the Defuns Wife, yy 
gives up in-Inventar this Bond of 4000 merks, and thereupon obtain De. 
creet againſt Aikman the Husband, and upon the Decreer Arreſts ſeyery 
Sums of his, whereupon Aikwar gives in a Bi)! for Joohing the Arreſtnay. 
but in refpe& that ordinarly Arreſiments upon Decreets cannot be look. 
The matter was conſidered by the Lords, and they remembred that 
they had looſed Arreſtment upon Confignation of the Sum, for which the 
Arreſtment was laid on. 

And they found that in this caſe the Term of payment neither being 
come,nor near,being after the Debitors death,who is yet alive, that ther 
was no reaſon his whole Means ſhould ly under Arreſtment all his life; 
they did therefore looſe the Arreſtment upon ſufficient Caution, at the ſigh 
of the Lords. 


George Momteith Supplicant, November 6, 1675. 


Forge Monteith baving given in a Bill, repreſenting, that he having 
G arreſted certain Sums of Money, did ſupplicate the Lords, that ng 
looſing thereof ſhould paſs, but upon ſufficient Caution intimate to hin; 
and that notwithſtanding, the Clerk of the Bills, after Intimation of the 
Lords Deliverance, granting his Bil, thereafter accepted a Cautioner h 
ving in Leith, who is a known Bankrupt, It was anſwered, That the 
Supplicant bad obliged himfelf during ſuch a ſpace not to Arreſt, ad 
that the Sum was ſo great,. a Cautioner could bardly be found, 


The Lords conſidering the looſing of Arreſtment had paſſed of courky 
contrair to their Order, found it void , and ordained the ſame to bei 
timate to the Debitors, in whoſe Hands Arreſtment was made ; and a 
dained the Servant ofthe Bill-Chamber,who hath the charge of the lookny 
of Arreſtments, to be remaved out of the Chamber. 


Fleming contra the Town of Cowper in Fife, November 9g. 1675, 
M7 Earl of Fiſe having mortified a» Annuity of 22 pound 13 ſtil 

ling 4 pennies out of his Milns of Cowper to the Abbacy of Culrob, 
the ſame was confirmed by King Alexander the ſecond ; and after the Sup 
preſſhon of Moraſteries, King Charles the firſt erefted the Monaſtry of (ul 
roſs 10 a Temporal Lordſhip to the Lord Colvil, and diſponed the whole 
Rights of the Monaftry to him, with the burden of the Miniſter of Culrok 
Stipends, by his Charter in aro 1609, in which this 4rmuity out of the 
Milns of Cowper js expreſt, but it is deſigned to be 17 pownd, Mr, Matthen 
Fleming as having been Miniſter of Cxlroſs, and having Right from the 
Executors of a prior Miniſter, purſues the Town of Cowper, who non 
hath Right to the Milns for this Anwwity, who alledged, 10. No Procels 
becauſe there is no ſufficient Title produced, there being nothing produced 
toinſtrudG that the Earl of Fife was Heretor ofthe Milns of Cowper, or that 
he mortified this Annuity, but only a Tranſumpt by Inftrument of a Not 
tar, of certain Charters granted to the Abbacie, and amongſt the reſt, ofa 
Charter by the Earl of Fife, mortifying 22 pounds 13 ſhillings 4 pennies to 
the Abbacie of Clroſs 3 and of a Charter of King Alexanders , confirming 
the ſame, but without Citation of Parties, or Authority of any Judge, a8d 
therefore ſuch Inſtruments cannot prove, or be any Title to declareor de- 


cern ſuch a perpetual burden out of Lands, 29. Albeit there _ 
itle, 
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_ Title, the Right isextint by Preſcription. The Purſuer anſwered, thar 


he had produced ſufficient inftruion of his Title, viz. A moſt famous and 
antbentick Regitier of the Abbacie , kept in the Abbacie from the year 14. 

s, which ina matter ſo ancient is ſufi.cient, eſpecially being adminicu- 
Jat by the Kings Charter of Ere&ion, arno 160g. And as to the preſcripti- 
on, it can take no place againſt the King, by the ſpecial AQ in bis Ma «- 
ſlices favours, not to be hurt by the negligence of bis Officers, Itarſt, the whole 
Abbaciesin Scothard were annexed tothe Crown in anno 1587. atter which 
noCbarter of Ere&ion could take them from the Crown, without previous 
diflolution in Parliament, 'upon ſpecial reaſons for publick goods . ſo that 
this Annuny is yet the Kings Right, whoſe Officers will concur, that it 
may continue to the Kirk. It wasReplyed for the Defenders, that albe- 
it i» antiquis, where there is poſſeſſion in Kirk Benefices, ſlender probati- 
on of Titles may ſuffice; yet here there can nothing be ſhown that ever 
there was poliefſion 3 and as tothe Preſcription by the A& of Parliament 
1633+ anent the Superiorinies of Kirk-lands eretted,the right of the Lords 
of EreQion, as it is qualified and reſtricted to the Property and Feu-duries 
till they be redeemed , fo it is acknowledged by that publick Law, in fo 
far, which is more than a particular diflolution : for the Kings general deter- 
mination, which was by his DecreetArbitral,upon theSurrender of the Lords 
of EreQtion, is beld as repeated in the AQ, which is the ſecurity of all the 
EreQed Lands in Scotland, and whereby. it is declared, that it is without 
prejudice 10 the Lords of EreQJion of all Lands and others of the ereFed Bene- 
fices, whereof they had the right of Property, the 1ime of the general Surrender, 
providing the ſane bold of the King, for ſuch Reddendo's as they payed before 
to the Kirk-men, but the Lord Coloill had the Right of Property by his 1»feft- 
went of Ereion long before the ſaid general Surrender,not only of all Lands 
of the Abbacie of Culrols, but of all others, which comprehendsthe Property 
of Axnuily or Anmualrents belonging to-that Abbacie, which therefore be- 
came the Lord Cofeil/s privat Right, and therefore might be preſcribed 
againſt the Lord Colvill, or agaioſtthe Miniſter deriving right from him z 
ſo that the King is not concerned , and Preſcription cannot be excluded 
upon his account. It was Duplyed for the Purfuer, that by the foreſaid 
AR, there is only reſerved to the Lords of EreQion the Few- duties, till they 
be redeemed by the King 3 and the property they had the time of the ge- 
neral Surrender acquired by them, either before or ſince the foreſaid Ere- 
Qions, according to the Laws of the Kingdom, which evidenceth that the 
right of property was not underſtood that right which was acquired by the 
Erection, which was not according to the Laws of the Kingdom, being 
granted without diflolution in Parliament, but only lawful Rights before 
or after the EreQion, but not by the EreQtion it {elf 5 and the mention 
of his Majeſties Decreet Arbitral is not toconfirm it in all points, but on- 
ly to qualifie the Right of the Lords of Erection to be redeemable on the 
conditions in the Kings general determinations but there is nothing re. 
deemable but Fex-duties which were due by the Vaſſals of Kirk-lands to 
Kirk-men, as their Superiors ; but the Abbot of Culreſs was not Superior 
of the Milns of Cowper, nor is this Annwity a Fen-dwty, but a diſtin Right, 
and therefore it remains ſtill the Kings without any redemption. 

The Lords would not ſuſtain the Title upon the Adminicles produced, 
unleſs there were Adminicles to inſtru that the Abbacie had been ſome- 
timein pofſeffion, and therefore before anſwer ordained the Purſuers to 
produce the Books of Aſſumption, = the old Rentals of the — 
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\ that it might appear whether this Annuity was contained therein as a 
of the Benefice ; for if poſſeſſion at any time had been inſtruded, 
would have ſuſtained the inſtruQion of the Title of the Kirk-benefice in; 
matter ſo ancient, where it is notour that molt of the Original Evideny 
were loſt y but they came not to determine the point of Preſcription, o 
whether the King had right to this Annuity, 


Veitch contra Pallat, November 11, 1675. 


N anno 1648, James Sanderſon Merchant in Edinburgh being Debiter 
to James Nairn, and David Rodger being Cautioner for Sanderſes 
was diſtreſt, and payed the, Debt, and obtained Aſſignation from Naim, 
and as Aſligney raiſed Horning, and charged and denunced Sanderſon, 
and in aro 1652 took a Gift of Sanderſons Eſcheat, and obtained 
ral Declarator thereupon 3 and in-arno 1649, - James Sanderſon becaqy 
Debitor to Robert Brown for ſome Wines ſent- to-him from Bonrdeaux, th 
the Sum of 3000 pound, whereupon be did alſo Charge and Denung 
' Sanderſon anno 1649 3 and inthe fame year Sanderſon obtained Decrey 
againſt Sir Robert Stuart for. 2000 pound Sterling, In anno 1655 Sander 
grants Aſlignation to Robert Brown to 700 pound Sterlirg, as a part of the 
2000 pound. Sterling,and thereafter Sanderſon having obtained three Bong 
from Sir Robert Stuars in anno 1662 containing 800 pound Sterling,S ander(n 
grants a new. Aſlignation to Robert Brown of the third part of the fail 
Sum of 800. pound Sterling, which 'Atſignation relates the former Ay, 
nation to 700 pound Sterling as a part of the 2000 pound Sterling, and 
both Aſfignations are granted in ſatisfaRion to Robert Brown of the (ai 
Sum-of 3000 pound; ; In 4v#0.1666. Sir George Maawell of Pollock inter 
poſeth for Sir Robert Stwart, and gives his Bond to Robert Brown for 19 
pound Sferling, on condition that the: Bond and Aſſignation granted by $a 
derſon to. Brown ſhould be delivered up, which accordingly was done : An 
Sir George Maxwell being purſued upon his Bond. by the Executors 
Brown, Compearance was made:for Petcr Pal/at Merchant in Bourdeanx x 
Donatar to the Eſcheat of Robert Brown : Compearance was made allo fo 
Il iliam Veitch Merchant in Edinburgh,as baving Aſſignation to 600 pound 
of the Sums due by iJemes Sanderſon to James Nairn ſatisfied by Dai 
Rodger, Sqnderſons Cautioner, and having Aſhignation to the Horning 
the inſtance of Rodger againſt Sanderſor, and to the Gift of his Eſchext, 
and alſo as having obtained. a new'Gitt of Sanderfors Eſcheat in aro 1672, 
upon which laſt Gift Feitch firſt inſiſted, and after full Debate it wx 
found upon the day of _ 1673, that Robert Brown being 
a lawful Creditor to Sarderſor Rebel, and having obtained - Aflignation 
from him for payment of his Debt before Yeitches Gift and. Declarator in 
anno 1672, and having thereupon obtained payment in fo far as Sir Rober! 
Stuarts Bond, to which Brown was aſſigned, was delivered. up to Sit 
George Maxwell, and thereby that Debt extin, and Sir George gave a ney 
Bond to Brown, which was found equivalent to payment, that therefore 
the Donatar of Sanderſons Eſcheat could never make Brown or any repre 
ſenting him repeat that Sum 3 whereupon Veitch infiſts-upon this new 
ground, 27%, that albeit payment obtained by Brown would ſecure hin 
againſt Yeitch as Donatar, yet by the laſt Clauſe of the AC of Parliament 
1621, it is expreſly Statute, that no Bankrupt can by any voluntar Deed 
Prefer any Creditor, although he had done diligence to another Creditor that hab 
done a prior diligence in prejudice of that prior diligence. Tta eff, David Roager 
- Author to Yeitch had done diligence by Horning in ano 1648 againl 
; Sanderſon, 
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James Brawn, though he had uſed Horning in anno.1649 againſt' Sgndere 
jon, yet he -proceeded in no turther diligence by Poynding, Arreiiment, or 
Gift of Eſcheat, . but took a voluntar Aſſignation from Sanderſon to Sir 
Robert Stuarts Bocds, and therefore Sanderſon being Bankrupt and Inſol- 
vent, he could not prefer Browns poſterior Horning to Kodgers prior 


SES 5 


Horning by a voluntar Aſſignation, but the ſaid Aſignation is null, and. 


by the expreſs words of the A& of Parliament, 1he poſterior Creditor pre- 


tor ferred by the voluntar Deed of the Bankrupt, is declared lable to repeat, and 
ſox, therefore though Brown had gotten real payment, he was obliged to 
my, repeat, much more when Sir George Maxwell's Bond is granted for the ſame 
mm; Sum, and is yet reſting, It was anſwered for Pallat, 19. That he oppon- 
Ts ed the former Interlocutor, whereby Brown was preferred to Yeitch the 
ne Donatar, as having gotten payment by the Rebels Aſhgnation, 29; By 
to the A& of Parliament 1621, Bankrupts cannot prefer poſterior Diligences to 
Nee prior affeFingehe Rebels Eſtate. Ita eſt, That — can affeQt no Eſtate, 
ct and Affignation was granted to Brown before the Gift of Eſcheat to Rodger 
76 in anno 1.652, and ſo was before that diligence by the Gift, which 'only 
tte could affe the Sum in queſtion. 3%. Gitts of Eſcheat are not only -ex= 
nd cluded by payment made to lawful Creditors, but likeways by Afſigna- 
rin tions granted by the Rebel for a Debt due by him before Rebellion 3 if 
ſad the Alſigoation was granted before Declarator, but | Browns Aflignation 
by, was granted before either Gift or Declarator : And there is this fingula- 
and rity 10 Browns Caſe, that his Debt being for Wines ſent to Sader/ſor; from 
la France, if payment of ſuch Wines were not ſecure,but lyable to repetitien, 
Net it would mar Commerce z yea if a lawful Creditor ſhould get payment 


in ſpecie, or Monty from his Debitor, though a Rebel, it would be of dan- 
a gerous conſequence, if any other who have uſed Horning ſhould take a 
And Gift of the Rebels Eſcheat, and thereupon recover, It was Replyed for 
$ Veitch, That he ought to be preferred, as having Right from the Creditor 
x8 who did firſt diligence, and that he is not now inſiſting as Donatar only, 
e- for then he might be excluded by payment of the Rebels Creditor, but now 
avid 

7 


he inſiſts as 'a Creditor, having done diligence by the: Horning and Gitt, 

which affe&ts the Sum in queſtion, and makes Brow# the other Creditor 

lyable to Repetition of what he recovered by the Rebels preference by 
eat, By his voluntar Afﬀignation, for albeit Brown having uſed' a poſterior 
72, WW Horning, if be had firſt compleat his (diligence by Poynding, Arreitment, 
Wa or Gift,, he would have excluded the priar diligence, iþutnot having pro- 
cing ceeded upon a diligence, but upon a voluntar Afignation,-the fame is null, 
not BW and he is lyable.to Repetition by the expreſs words of the Statute, neither 
r 10 there any exception relating to Strangers or to Commerce .z neither did 
ver WH the firſt Creditor Rodger fail in diligence, becauſe his, Horning being © in 
Sit WY 1648, ſhortly thereafter the Judicaturesceaſed by the incoming of the Engliſh, 
nev WF who'ſet up new Judicatures in azo 1652, and that ſarhe -year- Rodger 
fore WW took a Gift of Sanderſorns Eſcheat,and declared the ſame ſhortly thereafter. 


Ks \The Lords found, that Yeitch as having Right from T#dger, who-uſed 
hin Horning 1n a»0 1648 againſt Sanderſon the common 'Debitor, and ' t6ok 
Gift of his Eſcheat in az" 1652, and declared-the fame*could' not be pre- 
Ye judged by the Rebels voluntar Afſignation, ' but that the fame 'was-null ; 
and though payment had been obtained: bn that Aſfignation, it was 1yable 


bal Yo Repetition, in. reſpe& there was ſufficient Evidence and Probation ad- 

4 duced that Sanderſon was Bankrupt and Infolvent. In this there was no- 

Fo thing to hinder Commerce by Buying from Bankrupts or Rebels Goods 
þ 
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Sanderſon, and bad obtained Gift of his Eſcheat in' anno 1652, ' whereas 
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for preſent Money delivered to'them;) or by any ' Pertmutation”” withow 
Fraud, +in which Caſe: the Baokrupe' Yid not become 'Debitor, nor the 
Seller-Creditor z*burf he fold upon Truſt\, and became Creditor, a Mg. 
chantwhether a Forraigner oo ſidameey-med,; behoved to runthe hazag 
of his Debitors Condition and Eſtate, who could not prefer him, becom. 
ing once Creditor to' the more timeous diliger.ce of other Creditors, the 
Debitot being Bankrupt, and not able to pay them all. 


. Home contra Home, November 12. 1675, 


Ome of Plenderggiſt Purſues Howe of Limbill, as repreſenting his Fa 
H ther, for payment of a Debt of his, which was Aſſhgned to Pairig 
Andrew 3 The Purſuit was founded upona Ticket by Linthills Father,bea: 
ing, that he had received a Bond of 1200 pounds, payable to. him for the be 
bove of John Home, within 5 weeks after the date. and baving a Cautioner, 
Zinthill cannot produce the Bond; The Queſtion 1s, whether he ſhould 
be lyable:-for Annualrent on this ground, that it was ro be prefuned, 
that the Bond of 1200 pounds having a Cautioner, did bear Annualren, 
which then was ordinarly/inſert- in Bonds, 


[The Lords found that the preſumption -was not ſafficient to infer Ar- 


nualrent, ſeing the Term of payment was within five Weeks, 


.Allthe Parties and Witnefſes were dead, and Linthill was exanind 
whether he knew that the Bond bore Annualrent, which he'deriyed, Thee 
wasalſs*compenſation proponed -upon an Appryſing led againft Collond 
Heme; to which Linthill was Aſſigney, and upon a Wodlſer, | 

The Lords ſuſtained the Compenſation upon the Appryſing for the Prig 


cipat/$im. and Annualrent 3 but 1n-reſpe& the ground of it, was one ofthe 
Borids given by the. Friends of the Earl of Home, for purchaſing a Righ 
of Tefads, whereof Limtbill was, one,, and got the Diſpoſition in his name, 
Therefore the Lords allowed no further Sheriff-ſee nor Penalty than Link 
kill 'ftfotild Depong he gave out. . They did alio refuſe” ro ſuſtain Con- 
penfatiqn upon the, Wodlet, if it contained a Clauſe of Regusſition,; unkeb 
Requiiſeeton were made, as not being liquid. -—_—_ 
-...+.,,T aillorrand Ronald contra Gibſon, November 16,167 5: 
A Argaret Gibſon being purſued 'by Jear Ronald for a Debt due by 
V4 - David: Carnegie her fitſt Husband, as being Exccutor or Introthet” 
tet! with his Goods, did tranſact 'with the ſaid Fear, and ſhe and her 
cond Husband:gave Bond for' 140 pounds, and obliges her- ſelf to diſpone 
her: Right of 'Liferent 10 a Tenement in: Brichen for the ſaiq 1 4.0-pinnds,contant- 
ing a: Rewer ſiox far payment of that Swin, if it were payed at a certain Term.The 
ſaid Jeav Ronald and Robert 'T.aillor: her Hugband obtained' Decteet of D& 
claratot beforethe! Lords, that they had right to the {aid Margaret OW 
ſors Literent,: by'wertue of the faid-obligment. And inthe Procels of De- 
chratar,: the Lords granted a; time to-purge the failzic by payment 'of 'the 
Sum, which being paſt without payment, they declared. : The faid Mar 
garet. Gibſon, hath xgiled, Suſpeplion- and, Reduttion of this Decreet, on ths) 
reaſon,, that. the obligment to diſpone the Liferent, was but in ſecurity of 


140 pqunds, . and, fo 1t was butt aClauſe irritant z and albeit the Lords 


had given a Term to purge, the: failziour therein 'was not. through the fault 
of the ſaid Margaret Gibſor, who was veſtita wviro, being then. Married to2 
ſecond :Husband, who now is dead, and thereby. now valebat agere , aſe 
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ought yet to have a time to purge,at leaſt preſent payment ſhould be ac- . 


cepted. It was anſwered, that after Decreet of Declarator againſt the 
Gaid Margaret , and her Husband for his [ntereity in which a Term was 
aſſigned to ber to purge,and it circumduced, there is no ground to repone 
her, as being then weſtita 2iro; becauſe Wiyes as to their Heretable or 
Lifercnt-rights , q#4 nor tranſeunt jure mariti, have no priviledge, but are 
conveenable and decernable as othersz and it was never ſuſtained that a 
Wife non Talebat agere, becauſe ſhe had a Husband, yea if it were ſu- 
ſtained, Law would be ineffeCtual as to all Wives ſo long as their Huſ- 
bands lived. 

The Lords repelled the reaſons, and found the Letters orderly pro- 


ed. 

-_ Murray contra Dundaſs, November 17. 1675. 
Atrick Murray of Denchar, as being Infeſt in the Lands and Barony of. 
Temple, purſues Reduction and Improbation againſt Sir Fames Dun- 
daſs of Arwiſtonn, of all his Right of the Lands of Halkertoun, Caſtletoun, 
Eſpertoun, Hoodspeth, a»d Hobourn, Ir was alledged for Arniſtoun, no 
Cenification, becauſe the Purſyer produces no Title, for his Infettment pro- 
duced doth contain none of the Lands Libelled, but only Efpertoun, for 
which the Detender craves a Term to produce, The Purſuer anſwercd, 
that he offered him to prove that the remanent Lands are part and perti- 
nent of the Lands contained in his Infefrment. It was Replyed, That the 
fajds Lands cannot be claimed as part and pertinent, becauſe the Defender 
oduces his Infeftments thereof, per expreſſum, and offers to prove that 
be hath been 40 years in poſleſhon hy vertue thereof, and fo they are di- 
ſtint Tenements, ſeverally kend and known , and therefore the Purſuer 
cannot be admitted to prove them part and pertinent of his Lands. The 
Purſyer Duplyed, That it was ſufficient for him to prove the Lands part 
and pertinent, becauſe maſt Baronies,and many other Tenements, had one 
common name, and had not the particular Lands comprehended and enu- 
meratz neither can the Defenders poſſeſſion 40 years ſecure him againſt 
Improbation, becauſe in the AQ of Preſcription, Falſbood is expreſly ex- 
cepted, and therefore the Defender muſt produce, to the effe&t the Purſu- 
e& may improve the Writs as falſe, and then the Defenders naked poſleſ- 
fon without a Title, can have no effe&. 29, The Purſuer hath another 
ground to enforce the Defender to produce, wiz. That by bis Infeſtment 
produced , he hath right to the Miln of Temple3 and if the Defender will 
roduce his Rights, it will appear thereby that they are burdened with a 

ilage to the Miln of Temple. 

The Lords found that four fuch Lands as the Purſuer was not expreſly 
Infeft in, albeit the Defender produced no Right thereof; yet before he 
were obliged to take Terms to produce or ſuffer Certification, the Pur. 
ſyer muſt firſt prove the Lands in queſtion to be part and pertinent of ths 
Lands contained in his Infettment, conform to his anſwer, but found the 
=— relevant to eleid the ſame, that the Defender is ſpecially Infeft therein, 
end 40 years in poſſeſſion thereof and that thereby they are diſtin& Tenements, 
and not pr and pertinent, and that though there were Interruption, 
yet the allegiance of part and pertinent is thereby excluded 3 and though 
the Purſyer may proceed to declare his Right of Property, yet be cannot 
force the Defender to produce his Rights by way of Certification z but as 
to the Lands that neither Party is Infeft exprelly inf both alledge them ta 
be part and pertinent of the Lands whereinto they are Infeft; The Lords 
alawed Witneſſes to be adduced Po either Party, for clearing the poſ- 
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(fon. But the Lords found that the Purſuer could not crave Certificy 
tion upon the pretence that the Defenders Right contained a Thirl 
but that he could only proceed by Declarator tor that «ffe& , and nj 
by incident get the Defender to produce his Writs ad wodum probation, 


Ogilvies contra Home, November 18. 1675. 
He deceaſt Laird of Aytoun before he was Married, gave a Bond tg 
his Siſters-uterin Maries Daughters,to whom his Mother was Mari. 
ed, bearing him to bind and oblige himſelf , his Heirs of Tailzie and Provi. 
fron, and his Heirs Male, and any other ſucceeding him in his Lands and k, 
ſtate (not being of his own body) his Executors, avd others repreſenting hin, 
to pay to the ſaid Siſters 20000 pounds, whereupon they purſue Jean Home 
Ajtouns Daughter, to whom he did diſpone his Eſtate, as repreſent. 
ing her Father, to make payment, The LCefender alledged Abſolvitor 
becauſe the obligment could not reach her, in reſpect of the words infer 
therein, Not being of bis own body, which being in Ablativo abſolute puſu, 
by the common opinion of Lawers import a condition, as if it had þy A 
that providing that there had been no Heirs of my body. The Purſuers az 
ſwered, that they opponed the Clauſe which was oy. adjeaed unto He 
Male, and fo cannot liberat the Defender , who is Heir of Line, 29, Af, 
ter the limitation, the Clauſe bears, Executors, and al others repreſentingm, 
which being poſterior , derogats from the prior exception, and makes al 
repreſenting, lyable, 

The Lords found that the reſtriftion did not only relate to Heirs Mak, 
but to all Heirs that were expreſt before it, whether Heirs of Taikiz, 
Proviſion, Male, or others ſucceeding in the Eitate, which extends to Heir 
Line, or Lucrative Succeſſors by Diſpoſition, and therefore aſſoilzied the 
Defender from all theſe Paſſive Titles ,- but found that the reſtriRion &- 
tended not to the poſterior part of the Clauſe, and found the Defender 
lyable as Executrix or Tnirometter with .Moveables , and that the gener 
words, of others repreſenting, did not derogat from the reſtriction , being 
in one Clauſe, 


Binning contra Hamilton and Murray, eodem die, 
A Alter James Binning, as Aſſigney to a Decreet obtained in an 
1654, at the inſtance of the Reli&t of Alexander Hamilton Generil 
vt the Artillery, againſt his Son and*Heir, for payment of 100 pound Ster- 
ling yearly to her, during her life, in caſe he died within year and day; 
purſues Anna Hamilton, as repreſenting her Brother, for payment z who 
alledged Abfolvitor, becauſe the Decreet of the Engliſh Judges was un- 
juſt, having repelled this lawful_Defence, that the obligment was in letto, 
and had but the effe(# of a Legacy, and that the Teſtament was exhauſted, th 
Inventars being ſcarce (ufficient to pay the Debts. It was Replyed, that thele 
Decreets by the A of Parliament 1661, are Ratified , with this exceptt 
an, that they might be called in queſtion within a zear afier the Seſſion jt 
down, even pon iniquity ; but that time being elapſed , it cannot now be 

queſtioned on that ground. 

The Lords having peruſed the Decreet, ſuſtained the ſame; for the De- 
fence proponed was not relevant by exhaniting, unleſs it had been alledg 
ed by lawſil Sentences and the extent of the Debts before Decreet there 
upon. was only a ground pro cantione Matiana, but they allowed the De 
fender to be heard, whether the Teſtament was now exhauſted by Sente- 
ces, or ineffeAual by Diligence, or notour irreſponſality. 
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Fans contra Sandilands and others, eodems die. 
Ome Strangers in Hamburgh gave an ample Commiſſion to Robert San- 
dilands to purſue Captain Henry Martin tor Piratical Depredation at 
Sa of their Goods, with power to do all things requiſite and neceſſary for that 
2 ; whereupon a Proceſs was intented againit Martin before the Admi- 
ral, Martin gave in a Bill of Advocation, and found Caution to appear | 
before the Lords 3 whereupon three of the Lords in the Vacans ſtopped | 
Procedure, and the Cautioner having preſented Martin before the Lords, | 
and the Reaſons of Advocation heard upon the Bill, they repelled the , 
Reaſons, and liberate the Cautioner, but ordained Martin to go to | 
Priſon in the Tolbooth of Edinburgh till he were ſent to the Admiral ix 
ſtat quo, or till he found Caution to appear before the Admiral, and aces 
cordingly he was ſent by a Macer to Priſon from the Bar, without a writ- 


Es 
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or, ten Order, but was received in the Priſon, and ſhortly after eſcaped in 
en Womens Cloaths, Patrick Yans Keeper of the Tolbooth, obtained ſeve- | 
0, ral Perſons examined as accefſory to the Eſcape, and gave in a Bill deſiring | 
m, WF + that it might be found that he had done his Duty, and that neither he nor | 
It- the Magiſtrats of Edinburgh were lyable acceſſoriz, for the Debt, upon 
Mn which be was Incarcerate. Kobert Sandilands being cited upon the Bill, 
lf alledged no Proceſs upon the Bill againſt the Strangers, for abſolving the 
ie, Mzgiſtrats or the Keeper of the Tolbooth, as now become lyable for the 
Ul Debt of Martin eſcaping, becauſe that was a ſeveral important Cauſe, not | 
receivable ſummarly upon a Bill, but upon a ſolean Proceſs of the Stran- | 
l, gers upon 60 days 3 and the Citation of Saxdilands as his Procurator was 
, not ſufficient, becauſe he had only power to purſue ZHartir, but was not | 
( obliged to defend the Strangers againſt any other Purſuit, and though the | 
le Strangers were preſent, they were not obliged to anſwer ſummarly to this i 
T- Bill. It was anſwered, That in all Proceſſes whatſoever, what occurs i= 
er cidenter in the Proceſs, is determinable without a ſeveral Citation, if the ' 
al Purſuer' be preſent, or if his ſpecial Procurator in his place be preſent by 
lg a written Commiſſion from a Stranger, ſo that if the Strangers were at the 
Bar,it were moſt competent,that ſeing incidenter in the Proceſs Martin being | 
impriſoned by an AR of Proceſs, and having eſcaped, whereby there art- 
" ſeth this ground of Debate, whether the Magiſtrats or Keeper were lyable 
al for the Debt, they might very well deſire themſelves by Supplication to 
7- be liberate without any diflin@ Proceſs, but by Supplication intimate 3 
'; much more in the caſe of a Stranger, who is not ſubject to the Lords Ju- 
ho rildiQion, and a Citation againſt him at the Mercat croſs could not render 
N- him Contumacious, not being obliged to appear as all Scots-xren: are, as it 
0, domicilio originis, and therefore it is ordinar to refuſe Proceſs to Strangers, 
he unleſs they find Caution to be lyable by Re-convention, which 1s compe- 
ſe tent to all Defenders, and all theſe who become lyable for them z ſo that 
tl Sandilands ſhould have no Proceſs, if he refuſe to anſwer for clearing any | 
at thing incident in the Proceſs, and it is ordinar to receive Incidents more | 
be hetcrogenious than this, viz. the Improbation of any Writ that is produced in 
Proceſs without new. Citation and in all the Proceſfles at the inſtance of 
e- Strangers againſt Capers, where multitudes of Bills were given in againſt 
g: the Strangers upoh any thing incident in the Proceſs, they were ever ſu- / q 
re- flained without this pretence. . , 
Je- The Lords ſuſtained the Bill. | 


fl The Eleemoſyner of the Poor of Linlithgow contra Kennoway and Cockburn, 
November 19. 1675. ' 

= Eleemoſjner of the Poor ' of Einlithgow having a Bond granted to | 
| him for the Poors bebove by Whitehead of Park, and having uſed y. 
Aaa 2 | Horning 
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Horning and Caption thereupon, Piltoun and Lenie interpoſes and 2preg 
with the Z/eemoſyner, that he ſhould give an Aflignation to them of the 
Bond, Horning, -and Caption, and that they ſhould give him a new Bond 
wherein they ſhould be obliged conjunaly and ſeverally, and that the 
Writ ſhould be put in the Hands of Kennoway till they were interchang. 
ed : Accordingly the Afſignation was ſubſcribed by the Elimoſizer, ang 
delivered to | rn with the old Bond, Horning, and Caption : py. 
toun ſubſcribes the new Bond, which was alſo in the band of K ennowg, 
[ enie promiſed to ſubſcribegbut did not, whereupon Piltonz prohibite Tex. 
z:oway to deliver up his Bond till Zezie ſubſcribed, and therefore Xeny 
refuſed to deliver up the Bond to the Eleemoſyner, who having purſued Keg. 
2oway to deliver, and referring to his Oath that he had the ſaid new Bond 
in favours of the Eleemoſyner ſubſcribed by Piltoun, and delivered to Kee 
zoway for the Poors uſe, to be given to their Eleemoſyner. Kennoway dig 
depone, and the ſubſtance of his Depoſition was, accorcing to the dedy, 
Qion foreſaid ; at the adviſing of the Oath, Piltoun appears and alledge, 
that it is clear by the Oath, that the agreement was, that Piltoun and Lenje 
ſhould both Le bound conjun@ly and ſeverally, and that he had exprelly pro. 
hibite Xennoway to deliver up his Bond till Zerie had ſubſcribed, ang i 
the Bond ſhould be given up, it might be made uſe of againſt him for 
the whole Sum, without having relief off Levie, It was anſwered, Ny 
reſpe@ to Piltouns Prohibition, becauſe it was after the Agreement, and hy 
Subſcription, ſo that the Writ being ſubſcribed and delivered to Ken. 
way, without any ſuch Prohibition, to be given up to the Poor. As tg 
Piltonn it was a delivered Evident, and it was his own fault that he fb. 
ſcribed before he ſaw Lemie ſubſcribe with him. | 
The Lords found that the Bond oughtto be delivered up to the Elem 


fjner, and the Aſſignation of the old Bond to Piltour 5 but declared that 
Filioun ſhould be only: lyable for the one halt of the Sum in the new Bond, 
as he hath only right to the one half of the old Bond by the Aſſigation 
to Lenie and him, and that he had no intereſt to {top the delivery of the 
Bond upon Leries not ſubſcribing, ſeing there was no alteration as to hin 
thereby, 


Warden Supplicant, November 20, 1675, 

Warden having given in an Supplication for looſing of an Arreſt 
ment laid on by one Barry upon a Decreet, upon this reaſon, That albeit 
ordinarly that Arreſtments laid on upon Decreets are not loofable upon 
Caution, yet here the Decreet was ſuſpended before laying on of the Ar- 
re{tment, by which it became not to be a liquid Sentence, but became a 
dependance. 


W hich the Lords ſuſtained, and the Axreſtment to be looſed upon Caution, 


Kinloch contra Blair and Strachav, November 30. 1675« 

Avid Kinloch of Gourdie having obtained Decreet againſt Jawes Str 

chan as repreſenting his Father, for payment of ſeveral Debts of his 
Fathers z purſues now an Adjudication againſt the ſaid Jawes Strachas 
and Mr, James Blair his Superior, 'It was alledged for Mr. James Bla 
Abſolvitor, Becauſe the ſaid James Sirashan is denuded by a Reſignation of 
the Lands'in favours of Mr. George Blair his Superior ad perpetuazs rewantt- 
tiam, The Purſuer anſwered, Non relevat againſt the Adjudication,which 
hath always been granted periculo petentis, and the Purſuer cannot be ob- 
liged to diſpute his Debitors Right till he obtain Adjudication, and there- 
upon recover the Evidents, 29, The Purſuer bath raiſed Redudtion of 
Mr, George Blairs Right, as being after bis Diligence, and betwixt on 
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junft Perſons without an onerous Cauſe, It was Replyed for the Deen. 


der, That albeit the Lords were accuſtomed in the caſe of old Adjudica- 
tions upen the Renunciations of Heirs to grant Adjudications to Credi- 
tors of all Rights they libelled pericule petevtiure, becauſe the Heir having re- 
nunced could not compear, but this Adjudication 1s not upon a Renuncia- 
tion, but is upon the late AQ of Parliament in place of Appryſing, And 
albeit Meſſengers who were Judges in Apprylings by Commiſſion, could 
not diſcuſs Defences, yet now the Lords themſelves being the only Judges 
in theſe new Adjudications, may and ſhould diſcuſs the lawful Defences of 
Parties intercfſed, eſpecially when it makes no delay, whereby the Pur- 
ſuer might be poſtponed to the Diligence of other Creditors, as in this Caſe 
where there is no other Creditors competing. It was Duplyed for the 
Purluer, T hat he is not inſiſting upon a ſpecial Adjudication of a parcel 
of Land cffeiring to his Debts, but in a general Adjudication, in reſpect 
the Heir compears not, and produceth his Rights, and conſents to adjudge a 
parcel, and therefore this general Adjudication is in the ſame caſe as the 
old Adjudications were, It was Triplyed for the Defender, That he 
compearing and producing his Right denuding the common Debitor, and 
conſenting to diſcuſs the Purſuers Reduction ſummarly by R eply, when 
there is no Competition of other Creditors, he ſhould be heard, other- 
ways all Purchaſers may be troubled by fuch Adjudications and Infeft» 
ments taken in their Eſtates, to their Diſcredit and Prejudice. 

The Lords adjudged,ſcing it was but a general Adjudication, requiring 
no Probation ; but before Extra, ordained the Reduction to be diſcuſt, 
ſcing there was no Competition, or any neceſiity of the common Authors 
Rights to be produced, | | 


Thowſon contra Monbray and Alexander, December 2, 1675. 

Ames Frank having borrowed 3000 merks from James Porteons, gave 
] him an Infeftment for Security thereof in ſome Tenements in Edinburgh, 
and having married his Daughtes,who 1s his only Child to John Monbray, by 
Contratt of Marriage with him,he diſponed the faids Tenements and others, 
and by the Contra, Mowbray became obliged to pay all his Debts ; upon 
which Obligment, Porteoxs as Creditor to Frank mncarcerats Moubray, and 
for obtaining his Liberation, he granted a Bond of Corrobation to Por- 
teous relating the Contra of Marriage, and his Obligment to pay Franks 
Debt, with this reſervation, that he might impugn the validity of the Debt, 
or that it was not refting unſatisfied, except Porteous his Infefiment, which he 
obliged hime never to quarrel, till it were ſatisfied at two Terms expreit in the 
Bond, Porteous died in Poſſeſſion of Franks Tenements, and there ſucceed- 
& to him one Porteous-who is ſerved Heir in genera), and continued to 
pollels. Johr Alexander Writer having ——_ Franks Right, purſued 
a Compt and Reckoning againſt the appearand Heir of the ſecond Porteons, 
and obtained Decreet upon Probation by Witneſſes, that James Porteous 
n his own time was ſatisfied of the whole Sum, except 3oo merks, and 
that his Heir had intrometted with more than 3ooo merks, and therefore 
the Security was declared fatisfied and extint. James Thomſor one of the 
Clerks of Exchequer obtained a Gift of Baſtardie of James Porteous whole 
Rights,as falling in the Kings hands through his Baſtardie,dying without 
lawful Children, and upon the Gift was Infeft in the Tenements of the 
ſaid Jawes Frank, whereupon he did reduce the Service of the ſaid 
Porieous as Heir to James Porteous, and obtained Decreet of Maills and 
Duties againſt Joh» Mowbray, Son in Law to Frank, who poſſeſſed the 
Tenements. Johr: Mowbray and John Alexander having appryſed from oy 
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and Frank, raiſeth Suſpenſion of this Decreet, which was in abſence, 
this reaſon, that James Thomſon the Donatar was but ſubſtitute by th, 
King as laſt Heir to Porteous, and could be in no better caſe than Portew, 
or the Heir of his Body, who if they were purſuing upon Porteous Right, 
would be excluded by the Decreet of Declarator, finding Porteous Righ 
extin@ by Imtromiſſion. It was anſwered for the Donatar, That the be. 
creet could not exclude him who was not called thereto,albeit he was the 
publickly Infeft upon hisGift. 2%. Mowbray who was Akexanders Authey, 
had ratified Porteous Right ſhortly before he died, and obliged himſelf tg 
pay the 3ooo merks at two Terms, yet this Decreet proceeds upon Porter 
own Intromiſſion, which is paſt trom by the Bond of Corroboraticg, 
3%. The Probation in the Decreet, was proving the Intromifſion by Wie. 
neſſes to take away an Infefimrent, which was not competent, It was Re. 
plyed for the Suſpenders, That albeit the Donatar was publickly Inſ, 
yet it was of courſe, and they were not obliged to call him in the Decl. 
rator of Extin@Qion, ſeing he was not in Pollcthion, but it was fufficien 
for them to call Porteons's Heir ſerved and retoured,or his appearand Heir 
who compeared in the Proceſs ; and albeit his Service was thereafter re. 
duced, yet what he poſſeſſed bona fide under that Title, he was not conyt. 
able for, and his ſatisfaQtion by Intromiſhon was equivalent, as if payment 
had been made to him bona fide, which would liberate Frank and exclude 
the Donatar, and as to Mowbrays Bond of Corroboration, it was null x 
extorted wet carceris, neither did it exclude, or diſcharge Porteoxs Intro- 
miſſion, nor had any mention thereof, but only acknowledged the Right 
to be valid till it were ſatisfied, and Witneſſes were very competent 
to prove Intromiſſion, though to take away the Infeftment 3 for Witneſls 
are only excluded to take away Writ, in Caſes where the Writ is accy- 
ſtomed to be taken and negle&ted, as in Diſcharges upon Payment, which 
reaches not to Intromiſhon. | 

The Lords found that the Donatar was not neceſlar to be called in the 
Declarator, but allowed him any competent objeCtion againſt it; but re 
pelled the objeftion of proving the intromiilion by Witneſles, though to 
extinguiſh the Infeftment. They found alſo Moubrays Bond of Corrobv- 
ration to be valid, albeit granted in Priſon for a Civil Debt, and that it 
was not force 3 but they found the Bond of Corroboration did not exclude 
the import of Porteous intromiſſion: 


'_ Arbuthnet contra Barclay, December 3, 1675. 

R Obert Arbuthnet purſues Declarator of the Eicheat and Liferent of Col 

lonel Henry Barclay, in which purſuic this defence was found rele 
vant, that the Collonel was relaxed within the year, at rhe Head Burgh of 
the Shire where he dwclls, and the Relaxation Kegiftrat. The AQ be- 
ing called in the Outer-houſe , and the Term craved to be circumduced; 
The Collonel produced a Relaxation at the Croſs of Edinburgh, Regiltrat 
there, and another Relaxation at the Croſs of Mernes where he dwells,but 
not Regiſtrat there, The Purſuer alledged that this produCion could 
not ſtop Certification, becauſe it ſatisfied not the deſire of the AQ, requi 
ring a Relaxation at the Croſs where the Defender dwelt, duly Regilirat, 
The Defender anſwered, that he produced Writs ad modum probation, 
and xcferred the ſame to be adviſed by the Lords, whether proves or a 
prover, which could only be done in preſentia, and not in the Outer-houle, 
The Purſuer Replyed, That albeit the ſufficiency of the Probation wasoſ- 
ly competent to the whole Lords, where there could any doubt ariſe yet 


as 11 other caſes, ſo in this, where the matter was clear, the c__ 
might 
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might determine, otherwaysthe production of any Writ, though nothing 
relating to the matter 1n queſtion, would ſtop the CircumduQtion of all 
Ads probable by Writ, and put them to the delay of coming in by the 
Roll of concluded Cauſes, to their great delay and detriment. The De- 
fender Duplyed, that it was free for him to debate in preſentia, whether 
he had proven ſufficiently ad vi&oriam canſe, though not all that the A& 
required: And here he would inſtruct thar he had proven ſufficiently, be- 
cauſe he had produced his Relaxation to the Keeper of the Regiſter, de- 
bito tempore, which behoved to ſupply the Regiſtration, in which caſe the 
Ordinar could not Judge. 

The Lords found that Writs not relative to the mattersin Queſtion,could 
not ſtop the Certification, but that thir Writs gg]ating to the matter con- 
tained in the AQ, and having any doubtfulneſs, behoved to ſtop the Cer- 
tification, and come 1n as a concluded Cauſe. 


Watſon contra Cunninghame, December 4. 1675, 

Aiſon of Glentop having charged Robert Cunninghame upon a Bond 
ww of borrowed Money, which he Suſpends upon Compenſation of 
Deburſements by him for the Charger , in reducing an Appryſing, and 
ſeveral other Affairs, and for allowances to his own Servants of Meat and 
Drink that the Charger gotin his Houſe, and for his own ſervice, which 
being deferred by the Charger to the Suſpenders own Oath, he Deponed; 
Which being adviſed by the Lords, this Queſtion aroſe, 2 quo tempore the 
Compenſation ſhould take effet, whether only from the Date of the Sen- 


* tence, by which itisliquidat, or from the time the Oath proves it wasdue z 


The ground of the doubt being , that Compenſation is only competent de 
lignido in liquidum , and therefore can have no «fect till the liquidation, 
which was not till this{entence; for by our Cuſtome no Debt is counted 
liquid, till it be determined by a Sentence, and thereby have paratans 
executionem. 

The Lords found that liquidation requiſite for compenſation, did only 
import that both Debts were of the ſame kind, to be eſtimat as a fungible 
quantity, and therefore Money may be compenſed with deburſments of Mo- 
ney, from the time of deburſment or intromiſhon with Money-rent, but 
not with Victual, or any preſtation, untill the ſame wereliquidat, or re« 
dated into Money 3 and therefore the Lords allowed the compenſation 
of the Suſpenders deburſments, from the time they were given out, but 
of the modification for his own ſervice allanerly from the time of the De. 
creet, liquidating the ſame. 


Grant contra Craigie, December 7. 1675. 

Raigie of Dumbarnie being decerned to pay 40 pounds to the Procu- 
rator-Fiſcal of Perth, as having committed a Ryot upon Sibilla Grant, 
in Jaying hold upon her publickle on a Sabbath-day, upon pretence that 
ſhe had Lace under her Hoods,contrary to the Sumptuary Ahe Suſpends 
on this reaſon, that this being a penalty, was taken away by the Kings A& 
of Pardon of Peral Statutes, it not being Capital, It was anſwered, that 
the AQtrelated only to Penal Statwtes, and could not be extended to Ryors, 
It was Replyed, That it bore expreſly, all tranſgreſſions, not only againſt Pe- 
nel Statutes, but other Laws inferring Arbitrary or Pecunial puniſhment. It was 
Duplyed, That it could not reach to the privat intereſt of parties, which 
the King could not diſcharge; and in effe&t this was to the behove of the 
perſon 1njured as an Aſſythment for her affront z for though it be in the 

name of the Procurator-Fiſcal, it is aſſigned to her, 
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The Lords found that the Decreet being taken in the name of the Procy 
rator-Fiſcal, and not in the name, or for the intereſt of the perſon injarey, 
the ſame fell within the Proclamation, without prejudice to her to py 
ſae for her intereſt as accords, 


Dundaſs contra Myrray, December 3, 1675. 

Rnſhons purſues a ReduRion and Improbation againſt Deuchay, ang 
infifts for Certification againſt all Bonds or Writs conſtituting 7hj. 
age upon the Purſuers Lands Libelled, whereaf he produces Irfeftmen, 
holden of the King, without any Thirlage. The Defender alledged ns 
Certification, becauſe the Purſuers Libell is not relevant to compel himy 
produce all his Infefiments and Rights of his Lands and Milns, upon pre, 
tence to free the Purſuer gk any Thir/age that may thence ariſe; and there. 
fore it was found this Seſhon betwixt the ſame parties, that Deuchar hu 
n0 intereſt to purſue Improbation of the Rights of Arniſtouns Lands, becauſe ifhi 
Rights were produced, there is therein a conſtitution of T hirlage. It was anlife, 
red for the Purſuer, That he had Libeled maſt relevantly; for it is con. 
petent to any man to reduce or improve Bonds, or other Writs conſtiqutn 
Thirlage,and he doth inſiſt no further ; neither dath it make any difference 
whether ſuch conſtitution of Thirlages be-contained in the I»fefiments gfthy 
Defender or not 3 nor can there be any hazard of opening of mens Char 
ter Cheſts, or of producing their Infefiments, becauſe though the Purlr 
were to inſiſt in a Declarator, he might force the Defender ad woduw jre- 
bationis, to produce any right, even to prove againſt himſelf; and it 
ſufficient intereſt to improve a whole Writ, that it contains an Article jv, 
Judicial to the Parſuer, which therefore he may remoye, It was Replyed, 
that there is alſo in this Proceſs a Declarator, which is far more competen, 
The Lords ſuſtained the intereſt for production of all Writs caxteinin 
 n expreſs Thirlage, whether in Infeftments or otherways3 but declared 
that it ſhould not extend to conſequential and illative Thirlages, ſuch as juþ 
ſeſſion of Multures,as being the Miln of the Barony,or being a Kings Mila,6«, 


Thomſans contra the Creditors of Alice Thin, coders die, 
Je Maſtertoun having given Band to his three Neices Thomſons,for 3000 


Merks, payable after his own and his Wifes death, only in coſe he bad n 

eirs of bis ewn body, after the death of James Mafiertews and Alice Thin hy 
Wife3 they obtain a number of Goods belonging to Alice Thin, ta be 6 
queſtrat in the hands of Mr. James Elgis,he hath now redacted the ſameinto 
Money, whereupon they obtain a Decreet againſt Mr, Fewes 3 andin like 
' manner Alice Thin granted a Diſpoſition of all her Goods and Gear in wy 
vours of Rachel Maitertoun , with the burden of the ſaid Alice Thin her 
Debts 3 whereupon Baillie Hal and others of the Creditors did alſo obtain 
Decreet againſt Mr, James Eleir, who Suſpends an double Pagnang 3 
wherein it wasalledged for the Creditors of Alice This, that the 
Bond of 3000 Merks granted by James Maſtertour to his Neices, could hat 
noeffe&, becauſe it was but a Legacy, or donatio mortis cauſa, taking onl 
effe@ after his death, and therefore was revockable by him, and was be 
Go revocked, becauſe they produce a Niſpoſition by Jawes Meſtertonn, 
all Lands, Heretages, Sums of Money, Goods and Gear hs then had, or 
hate at his death, in favours of Alice Thin his Wife, with the burden of hu lat 
fall Debts, with power to him at any time in his life, to offc® or diſpenei® 
whole , or any part at his pleaſure, which did revock the Boud grabicd to bY 
Neices for love and favour , and could not be underſtood as a lawkil 
Debt, but as a Legacy, and could affeR 'only his Executry, which falb 
not in kere, becauſe of the Diſpoſition to his Wife, 29, Albeit ths Boo 
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were not revockable by Fawes Maſtertoun as a Legacy, yet it cannot ex* 
tend to affe& his whole Executry or Moveables, but only his own half 3 
for there being by Law a communion of Moveable Goods between Man 
and Wife during the Marriage, which may be afte&ed by cither of their 
Debts, and whereof the Wife ( there being no Children ) hath an equal 
and common right of Property with the Husband, albeit the Husband may 
diſpoſe on the Moveables during the Marriage without the Wites conſene, 
yet that is but as Adminiſtrator, and not as having plenum dominium, and 
therefore he can do no Deed without a Cauſe onerous, prejudicial to the 
Wiſes half; and all ſuch Deeds can but at moſt affect his own ſhare ofthe 
Moveables. 39. This Debt having no effe&t during cMaſtertouns life, and 
being conditional, failzieing Heirs of his body, the condition was pendent 
all his life, and ſo it was no Debt till his death, at which time the Law 
divides the Moveables, and the Wife hath the one half, there being no 
Children, not per ſucceſſionem, but per diviſlonem3 {o that a Debt begin- 
ning to be due after the Mans death, cannot affect the Wites half. 4. This 
Bond is not only without a cauſe onerons,but it is a fraudulent contrivance by 
James Maſtertoun, to exclude his Wife irom all intereſt in his Eſtate3 for 
{he hach no Contra&t of Marriage, neither can ſhe have any Terce, be- 
cauſe he had no Lands.or Heretage, ſo that this Sum would exhauſt all he 
had at the time the Bond was granted,leaving nothing to his Wite. It was 
anſwered for the ſaids Thomſjons Creditors of Maitertoun, that all theſe al. 
legiances ought to be repelled ;, for. jt 1s clear this Bond is no Legacy or 
Donation in contemplation of Death, becauſe it was ſubſcribed and deli- 
vered in Maſtertouns liege pouſty, and therefore he could not recall it,though 
he had done it direRly 3 much leſs by a ſubſequent Diſpoſition to his Wits. 
Asto the ſecond allegiance founded upon the communion of Goods be- 
twixt Husband and Wite, that the Husband hath the ſole, abſolute, and uns 
accountable adminiſtration, . whereby:he may gift at his pleaſure, not only 
to take effe& in his life, but even after,bis death; for it is moſt evident by 
our cuſtom, that the Hasband is not at all bound up by the Wites intereſt, 
which, if it were otherways ſuſtained, would breed infinite Pleas that 
were never dreamed of 3 that all deeds done by Husbands in relation to 
their Moveables, might be reduced by their Wives, or theſe repreſenting 
them, asbeing without cauſe onerous, . which wasnever attempted in Scot- 
lend, wherein our cuſtom is wholly diſtin from the Rowan Law, by which 
the dos Mulieris was her proper Patrimony, and the Hutband had no power of 
diſpoſal, but only of adminiſtration, nil in dote xſ(timata, or was there any 
communion of Moveable Goods between ''Man and Wife ; but our communion 
s limited and qualified, thatthe Debts of either Man or Wife will receive 
tion againſt the Moveables , ftante cMatrimonio, and that what is 
free Goods at the difſolution of the Marriage, the Wife, or her repreſen- 
fatives, if there beno Children, have the half, and if Children, a third 5 
but the Wife hath no further intereſt, and the Husband is not Debitor, 
nor ſhe Creditor, but hath a limited Right of Property, ſubje& to the 
Husbands abſolute and unlimited diſpoſal 3 and therefore there is nothing 
more ordinar than to grant Bonds of Proviſion to Children, Friends, 'or 
Strangers, payable after the Defun&s death, which were never quarrel- 
led, nor toaffeR the Wifes ſhare, but came ſtill off the whole head before 
divifion, unleſs there had been a Contrat of Marriage, orany other Bond 
of Paction, providing the Wife to ſuch « ſhare of the Moveables; and on that 
account it was Jately found betwixt Campbel and Campbel, that a Husband 
having provided bis Wife to the half of his Moveables, and having dif 
Bbb poned 
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poned the whole Moveables that he ſhould have at his death to his Brother: 
It was found a fraudulent Diſpoſition, contrair his Obligation, unleſs the Bray, 
inſtrufted a Cauſe oncroxs, but the Law makes no creaitum in favours of th, 
Wife, but n communio bonorum, which is a limited property z neither cap 
fraud be alledged in this caſe, where there is no creditume. 

The Lords found the Bond granted by Maſtertonn to his Neices waz not 
revockable by him, and was neither a Legacy, nor donatio mortis ,4y(,, 
and found that the Husband hath an abſolute power of diſpoſal gf F 
the Moveables, both to take effe@ un his life, and after his death, one dow, 
but found the circumſtances of fraud here alledged, 3z. -That at thy tian 
of the Bond, Maſtertoun had not an: Eſtate ſufficient to ſatis fie the Bond leaving 
any thing conſiderable to his Wife, having neither Contra@ nor Terce, the gogy 
bearing a condition, of ot having Heirs of his body, relevant to this effe4 
that the Bond ſhould not affe& the Wites haltz and as to the Diſpoſition 
made by Maſtertoun to his Wife, with the burden of the Debts, and wi 
a power to Diſpone, they found it'not to be a Legacy revockable, but. 
ly burdened with his Debts, and a power to attic, and not with a poye; 
to alter or recal the Diſpoſition 3. and therefore found that the burden 
the Debts, could not: exceed the value of the whole Movables,and dig no 
oblige the Wife perſonally, but as intrometter with the Moveables quoad 
valorem of the whole Moveables, 'and that the Wife could not pretend her 
own right to a half, having accepted a Diſpoſition of the whole. 


Wright and Hawilton her Spoufe, contra Yeitch, eodem die, 

F NEriitian Wright and John Hamilton her Spouſe purſues William pid 
'$ her Tutor before the Commiſlars of Edirburgh, who proponeda De. 
clinator, and thereupon raiſed Advocation on this reaſon, that this be 
a Tutor Accompt, the Commiſlars are not competent Judges thereto; 
for by the AR of Parliament anno ereting Biſhops with the poyer 
of Commiſſars, their JurisdiGion is limited to matters Conſiſtorial, to proced 
conform to the Biſhops injunttions, which are recorded in the Books of Seder, 
and bear particularly Conſiſtorial Cauſes and no others, except ſmall matter; 
ferred to Oath, not exceeding 40 pounds. 

The Lordsfound the Commiſlars had no ſuch JurisdiQion, and therefore 
Advocat the Cauſe. 


Bryce and her Spouſe contra Kirkpatrick December 10. 1675, 
Dward Kirkpatrick having obtainedDecreet againſt Janet Bryce,ſhe and 
E her Husband Suſpends on this xeaſon, that the Sheriff found a pro- 
miſe probable by Witneſſes, It was anſwered, that the Suſpender having 
granted a Bond inthe firſt Husbands time, and promiſing in her Viduity 
to pay it, without quarrelling the nullity, the Witneſſes were receivable, 
1n rcſpe& of the adminiculation of the Writ. 

The Lords found that uy the Bond was null, given by a Wife ſtant 
Matrimonio, her promiſe to fulfill it in her Viduity was not probable by 
Witneſles, 

Park contra the Univerſity of Glaſgow, eodem die. 

Aſter Jobn Park purſyes the Univer ity of Glaſgow, alledging that in 

anno 1649. he being then Miniſter of Seraraver , and the Colledge 
having the Biſhoprick of Gal/oway, he came towards Edinburgh tor railing 
Summonds for an augmentation againſt the Colledge, his Stipend being 
200 merks, within k 4 rate of the A& of Parliament 3 but qut of his re- 
ſpe to the Colledge where he was Educat, he offered to the Maſters to 4+ 
gree with them ſutably z and they did agree for 100 merks yearly, where- 
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upon he defiſted,and now purſues for the ſame during his ſerving the Cure 
and for inſtruRing of this agreement avd acknowledgment of the Debt, 
produces an AR of the Viſters of the Colledge in anno 1664. whereby 
they found the Colledge Debt to be 34000 pownd and above, and therefore recom 
wended their caſe to the Parliament, who gave them ſeven years vacand Stiper ds ; 
and there is produced an Accompt of the Colledge Debts, written by um- 
quhile Mr. John Tourg,then one of the Maſters,whereby it appears,that this 
Sum due tothe Purſuer,was a part of the 34000 pounds.It was alledged tor the 
Detenders, 19. That the Maſters was but Adminiſtrators and could not 
bind their Succeſſors, - 29, That a verbal agreement, having taken no ef- 
fet, might be reſeiled from, 39. That the Paper under Mr. John Toungs 
hand, was not Subſcribed by the Maſters, and that it did bear, 1hat Mr, 
John Park craved that Sum, and did not acknowledge it as due. 4%. That 
the Sums in the Accompt, beſides Parks Sum extended to 34000 pounds, 
ſo that it could be no part thereof, The Purſuer anſwered, That albeit 
the Maſters be Adminiſtrators, yet they may well tranſa& to the advan» 
tage of the Colledge, in giving 100 merks, where two would have been 
recovered by Law 3 for it is notour how currently and largely augmenta- 
tions proceeded in anno 1649, And as to the power to reſei], on eſt rex 
integra, for ſhortly after the Commiſton for Plantation of Kirks ceaſed,and 
never revived till the Purſuer was out of his Charge : And as for the Pro- 
bation of the promiſe, or the acknowledgment of the Debt, the Claim be- 
ing acknowledged by Mr: Jobr Youngs hand, who was chiefly intruſted 
in the Colledge Afﬀairsz and being produced by the Colledge themſelves, 
and quadrating exaCtly with the A& of the Viliters, there was no neceſ- 
fity of Subſcription, which is not accuſtomed in Claims z but it provesthe 
acknowledgment of the Debt, and makes up a part of the 34000 pounds 
allowed by the Viſiters, upon which the Colledge got the Vacancies from 
the Parliament 3 and though the Colledge gave it up but as Claimed, yet 
the Viliters did allow it, tor without it the 34000 pounds cannot be made 
up for whereas the Colledge pretends that beſides it there is 34000 pounds 
made up by the Earl of K:lmarnocks Sum of 4000 pounds, excluding 
this Sum. It was Replyed, [hat it is evident by the Claim that the Earl 
of Kilmarnocks Sum was blank the time ofthe A of the Viliters, at which 
time the Colledge did acknowledge no Debt to the Earl of Kilmarnock, but 
long fince did tranſat with the Earl for 4000 pounds, which they have 
cauſed fill up inthe blank in the Claim with another Hand, 

The Lords found the Libel relevant, that the Colledge might Tranſat 
to their advantage, and could not refile, the matter not being intire 3 but 
as to the Probation, they found the ſame not ſufficient and plenary, but 
ordained Mr, John Park to give his Oath in Supplement, whether truly 
there was ſuch an Agreement and Promiſe, which they ſuſtained to com- 
pleat the Probation, in reſpe& Mr. John Young was dead, and none of the 
Maſters that then were, are now in the Colledge, 


Keith contra ecMurray, eodem dies 

Hare. Keith purſues David Murray for wrongous Intromiſſion with 55 
Barrels of Salt, left in the Cuſtody and Cellars of Patrick Trail in 
Kirkwall by Captain Keith, and by him diſponed to the Purſuer. The 
Defender alledged Abſolvitor, Becauſe he being Colle&or of the Cuſtoms 
in Orkney, had wartantably ſeized upon this Salt, becauſe there was no 
Entry made of the Ship that imported it. It was anſwered, That the Pur- 
ſuers Author was in hoza fide to buy the Salt, ſeing Bulk was broken,and 
Parcels ſold to the Defender himſelf, and many others. It was Replyed, 
Bbbz That 
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T hat it is not the breaking of Bulk, but the not making of Entry before 
Bulk broken, that warrands the ColleQors to make Seizure, neither gig 
the Defender give warrand to break- Bulk, but on the contrair offers hin 
to prove, that he being in Zetland, and the Ship coming there, being in 
diſtreſs for want of Vivers, and having no Money to buy, and there hs. 
ing there no Port to Enter, did conſent for the Sale of ten Barrels of $1: 
for the Companies neceſſity, and ſent a Certificate to the Cuſtomery 
Kirkwall, that accordingly Entry might be made there, which not being 
made, he did warrantably ſeize upon the Salt in queſtion. 
Which the Lords found relevant, 


Kennedie contra Wallace and Scot, eodem die, 

Mquhile Wallace granted Atlignation of ſeveral Bonds tg 
his two Bairns, and appointed Kotert Kennedie Over-ſecr to then, 
to mannage theſe Sums during their Minority, and in caſe of the Miſcar. 
riage or Debauchery of either of them,to apply their ſhare or a part there. 
of to the other : The Boy being ſet by Robert Kennedie to one Keid Gold. 
ſmith, was ſeduced, and with-drawen by one Parveſ;, whom he choiſed 
Curator, and became Prentice to one Scot Goldſmith, who, is alſo choſen 
Curator, Kernedie alledged, That the Father had committed the Adnj- 
niſtration of the Sums aſſigned to him during the Childrens Minority and 
made him Over-ſeer, which in effe& was Tutor, and therefore having ( 
the Buy to a Maſter during his Pupillarity, he ought to be reſtored to hin 
and to be put to his former Maſter z and albeit Parents cannot appoint 
Curators, yet where they do expreſly aſſign their Means with that Proyj, 

fion, it is valid as a Condition of the Aſſignation, 

The Lords found that the managment of the Sums aſſigned, belonged 
to Kennedie by vertue of the Aſſignation, not as Curator, but as Admini 
ſtrator 5 and found the Minor might chooſe other Curators, but that they 
could not meddle with the Sums affigned 3 and found that after Pupils 
rity the Minors perſon was free, but as to what Maſter he ſhould ſerve, 
ordained both Indentures to be produced, and both the Maſters tobe 
heard. 


eMudie contra Mcintoſh, December 14, 1675s 
Ames Mudie having granted Bond of 1 200 merks in favours of 4[:xandr 
Mcintoſh and his Children, he raiſeth Reduction upon Minority. The 
Defender alledged Homologation of the Bond after his Majority, by at 
Accompt with his Tennent, whereby he allows ro the Tennent ſome An. 
nualrents payed to the Defender, which did Homologate the Bond grant. 
ed in his Minority. ; 
The Lords repelled the Defence, and found it no Homologation, be 
cauſe the Purſuer might have allowed to his Tennent for eſchewing of 
double payment that which he did not approve, 


Crawfurd contra Mccarter, eodem die, 

Rawfurd as Afſigney by George Hamilton to a Bond of 800 metks 
granted by M*carter, chargeth him thereupon 4 he ſuſpends upon 1 
realon of payment, and produceth ſeveral Diſcharges, bearing, Recerptsi 
part of a greater Sum, The Charger anſwered, That he offered him to 
prove, that there was another Bond due ;to the Cedent befides this, t0 
which the Receipts are aſcribable,and produceth the Extra of a Bond of 
greater Sum anterior to this Bond. It was Replyed, That the prior Bond was 
cancelled, becauſe by inſpe&ion of the Principal, it is evident that the 


name of one of the Cautioners is torn from it, and the Witneſs y his Sub- 
| cription, 
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ſcription, to hide which, it 1s lately Regiſtrat 3 and it is offered to be 
proven by the Oath of George Hamilton, to whom the prior Bond was 
granted, that it was payed to him otherways then by the Receipts pro- 
duced, It was Duplyed for the Charger, That the Oath of George Ha- 
wilton his Cedent could not prove againſt him. It was Triplyed, That 
ſeiog the Aſſigney founds upon another Bond to which heis not afligned, 
whatſoever may take away that Bond, 1s competent againſt him by the 
Creditors Oath. 
Which the Lords found relevant. 


Robertſon contra Robertſon, eodem die, 
Athew Robertſon having obtained Decreet againſt Colin Robertſon be. 

M fore the Sheriff of Roſs for payment of a Bond of 5600 merks, grant- 
ed by Gilbert Robertſon his Father, whom he repreſents z he ſuſpends, and 
raiſeth Improbation of the Bond. The Charger having anſwered, That 
the Defun& by his Teſtament had given up a Bond of 5000 merks due 
tothe Charger, the ſame did inſtantly exclude the Improbation, unleſs the 
Teſtament were improven. 

The Lords finding that the Improbation might be inſtantly diſcuſſed, 
ordained the Charger to anſwer to the acknowledgment of the Teſtament, 

Who alledged, That the Teſtament could not exclude the Improbation, 
becauſe the Bond related in the Teſtament did not quadrate with the 
Bond charged on, which is a Bond of 5600 merks, and that in the Teſta- 
ment is a Bond only of 5000 merks. 29% The Teſtament bore, that that 
Bond was all payed 10 1600 merks, and therefore if uſe was made of the Te- 
ſtament, it could not be divided. It was anſwered, That the miſtake of 
the quantity could import nothing, -it being incident to men in health 
to forget the odds of Sums, much more to theſe on Death-bed, and the 
acknowledgment of the Teſtament was only made uſe of, to aſtru& the 
verity of the Bond. | | 

The Lords found that the acknowledgment of the Teſtament not meet2 
ing in the Sum, though it was a ſtrong Adminicle of the Probation in the 
indire& manner, yet could not exclude the dire& manner of Improbation 
by the Witneſſes inſert who were alive, and therefore ſeing the Improbae. 
tion could not be inſtantly diſcuſt, they would not admit it by Suſpen- 
ſion, but reſerved the Action of Reduftion to be inſiſted in, as accords, 


Lieutenant Collonel Marcer contra Lady Adie, eodem die. 

Teutenant Collonel Marcer purſues the Lady Adie, alledging that he 
'B was invited by her to come to Scotland, in order to a Match betwixt 
his Son and her Daughter, Heretrix of £4die, who by the Tailzie made 
by her Father, is obliged to marry one of the name of Marcer, and the Pur- 
ſuer being near to the Family,and of the name, when he came to Scotland, 
the Lady communed and agreed with him,that he ſhould go to Ireland, and 
bring over his Son, and ſhould provide Security for two thouſand pounds 
Sterling to be anſwered in Scotland, to be contrafted, for paying of the 
Debts and Portions of the Family, and did imploy him to go to Ireland 
to that effe, which accordingly he performed, and raiſed the Sum that 
belonged to his Son by his Mother, and brought Bills into Scotland for 
anſwering 1t here, and brought over his Son to Scotland, leaving his Em- 
ployment as a Merchant at Dubline, and coming in Equipage ſutable to 
the Laird of «Adie, and yer when he came, the Lady ſuffered him not 
to have acceſs and converſe with her Daughter 3 and therefore craving 
his Expences in this Negotiation, in which he was employed by the Lady, 
Bbb 3 and 
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and that for proving the ſame, ſeveral of the Ladies Friends and Servany 
ſhould be examined ex officio, The Defender alledged, That the Libel i 
not relevant, 19. Becauſe an Invitation, Motion, or Propoſition of 
Match could be no ground to oblige the Lady to any Damnage, in cak 
the Match ſacceeded not; for albeit the employing of an unconcerned Per. 
ſon might infer a Mandat, yet a Propoſition made to a Father for his gg, 
of ſo honourable and profitable a Match, cannot be interpret a Mary 
but at moſt a Council, which is not obligator, and even Mandats are on. 
tuitous, but the expeQation or hope of ſuch a Match was a ſufficient t, 
compenſe of all the Pains and Charges, and ſo could import no more, þyy 
that if the Parties upon Converſation were ſatisfied, the Match ſhould pry, 
cced, yea though the Lady had given aſſurance, it could import no mor 
And as to the manner of Probation, it is unqueſtionable by Law,that Pro- 
miſes and Mandats are only probable by Writ or Oath. The Purſuer a. 
ſwered, That albeit he was a Father, yet his Son was forisfamiliat, any 
had a ſeveral Patrimony by his Mother, and ſo was but as another Frieny 
employed by the Lady,wbich muſt import that it was upon her Expency, 
neither doth he crave any benefite of Gratification, but what he expendeg 
and was loſer, eſpecially ſeing the Lady who brought on the Match, gy 
moſt unfairly break it off by hindering acceſs and converſe betwint the 
Parties, though nothing can be pretended againſt the Perſon, Qualiy, 
or Means of the Purſuers Son, there being few or none of the name of 
Marcer that could bring in 2000 pound Sterling. And-as to the manner 
of Probation, he being a Stranger, Reſidenter in Ireland, unacquainte 
' With the Municipal Laws of Scotland, he ought to have ſuch Probations 
is competent by the common Law of Nations, whereby Controverſies may 
be proven by unſuſpe& Witneſſes, and here the Witneſſes are the Ladig 
own Friends and Servants. It was Replyed, That in all Contrads, ba, 
contraFus is to be reſpe&ed, as to the manner of making it effeRual, and 
the Purſuer ſhould have taken counſel here how to ſecure himſelf ; but 
though there had been an Agreement betwixt all Parties baving Interef, 
yet before it was redaQed -into Writ there was place to refile, [t wx 
Duplyed, That there was place to refile from the Marriage, but not fron 
the Mandat, or Employment, which required no Writ, and could not 
be refiled from after it was performed. 

The Lords ſuſtained the Libel and Reply, only in theſe Terms, that 
the Lady employed the Purſuer as is libelled, and gave aflurances of hi 
Expences, or that he ſhould not be a loſer, otherwite it was underſtood as 
a Propoſition upon his own hazard, or likewiſe that the Lady employ- 
ed him as is libelled, and did hinder acceſs and converſe without a rez- 
ſonable Cauſe,asan a of Fraud to infer Damnage and Intereſt z and found 
the Libel only.proven ſeripto vel juramento, but allowed the Lady tode- 
pone in preſence of the Witneſſes, whom the Purſuer would have had 
examined 'ex officio. 

The Wrights and Maſons of Edinbwgh contra Cowpers, Bowers, Glaſiers, 
Sclaiters, Painters, Plumbers, and Wheel-wrights of Edinburgh, 
December 15. 1675+ 
ſy Wrights and Maſons of Edinbwrgh came to joyn in one Society, 

uwpon occaſion of an Altar dedicate to St. ohn in the Kirk of St. Giles, 
for the Light thereof,and other Expences thereanent, wherein they did con- 
cur in Contributing, and thereafter have to this day continued 1n one In- 
corporation, and had granted them by the Council of &dinburgh Power 


to make Orders fer ruling their Trades, which are confirmed by non 
ames 
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James the fifth, King James the ſixth, and by King Charles the firſt and 
ſecond, There was allo like Priviledges granted to the Compers, and they, 
the Bowers, Glaſters and Sclaiters bave been allociat with the Wrights and 
cHeſons, and all of them have voted in concerns of all theſe Trades, from 
the year 1572, as appears by their Books beginning that year, and con- 
tinuing till now, but there 1s nothing <clſe to ſhow the time or terms of 
their Incorporation, and particularly the admiſſion of their Maſters of the 
ſeveral Trades,their Box-maſter that keeps the Money of their whole Socie- 
ty, or in the ecl:&ion of Deacons, of Wrights and Maſcrs preceeding in 
the firſt place, and other Trades ſubſequent. In anno 1583, there being 
a difference betwixt the Merchants of Edinburgh on the one part, and 
the Trades on the other, anent their Intereſts 1in the Magiſtracy, they 
both ſubmitted to the Arbitriment of King James the fixth, who with ad- 


vice of ſome of the States-men and Lawers for the time, gave his Decreet- 


Arbitral, commonly called the Sert, by which he determines, That there 
ſball be only 14. Crafts who ſhall have power to chuſe Deacons, viz. Wrights, 
Maſons, &c. of which Deacons, erght ſhall be upon the ordinar Council, and 
the whole 14 in matters of ſpecial Importance, expreſt in the Sett z and for the 
annual eleion of theſe Deacons, the Conncil are to give to the Craſts a Leet of 
three Perſons, out of which they are to chuſe their Deacon, The Wrights and 
Maſons, and the other Trades of their Fraternity have jointly choſen their 
two Deacons, which are called the Deacons of Wrights and Maſons ; and 
in 4:20 1665 one of the other Trades was leeted by the Council, and a- 
nother in ano 1673,and after the Leet was votted,the Deacons of Wrights 
and Maſons when they preſented their Deacons to the Council, Proteſted 
againſt the leeting of any but Wrights and Maſons, In anne 1611, there 
is a Decreet Arbitral in the Books of the Deacon.Conveener, in the Mag- 
dalen Chappel, bearing 4 Reference between the Wrights, Maſons, Bowers, 
Sclaiters and others, on the one part, and the Cowpers on the other, to the 
twelve Deacons of the remnant Trades, who do determine, that the Cows» 
pers are a part of the Corporation of the Wrights and Maſons, and are not on- 
ly Pendicles thereof, and that they bave equal Intereſt with the Wrights and 
Maſons zo be eleffed Deacons, but in the Books of Wrights and Maſons there 
is no mention of this Reference or Decreet. There are now mutual Declara- 
tors at the inſtance of the Cowpers, Bowers, &c, againſt the Wrights and 
Maſons, that they have right to be elected Deacons of the Wrights and 
Maſons, and their whole Incorporation, and at the inſtance of the Wrights 
and Maſons, that they have no right to be cleted Deacons. It was al- 
ledged for the Cowpers, 8c. That it being notour and acknowledged,that 
there was an Incorporation of the Wrights, Maſons, Compers, Bowers, &c. 
paſt memory of Man, having a common and equal Vote in all the Intereſts 
of the ſeveral Trades,and particularly in the eletion of Deacons,as appears 
by their Books, that therefore they were eligible to be Deacons of theſe 
Trades, for in all Affociations Law preſumeth equality, unleſs an unequa- 
lity or ſpecial Priviledge by Pa&ion, Law, or Cuſtom appear in the 
contrair, and more particularly Law preſumeth that all that do ele&t 
may be eleted, unleſs an incapacity appear in the contrair, but here 
It is acknowledged that all theſe Trades are incorporate in one Society and 
always have voted the Deacons, and therefore any of them may be choſen- 
It was anſwered, 1%, That in all priviledges and free Donations, nothing 
Is preſumable but what is proven; and here it is evident that priviledges 
were granted to Wrights aud Maſons all one at firſt, which being commu- 
nicat to their inferiour Trades, can be extended no further than what they 
Bbb 4 have 
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haveby conceſſion from them,or by long poſleſſion thereof; bur they Cinnge 
ſubſumethatever they were eleted Deacons,or that everth-y were givenou 
in Leetto be eleted, but twice of late, when there was Diviſion and FaGtionin 
the Town. 20. Though the Incorporation might 1mport a Communicai. 
on of all intereſts, yet that preſumption is taken off by the Kings Decree 
Arbitral, who determines, That none ſhall be eleZed Deacons, but they th 
are expert in their Crafts, and that there ſhall be only 14 Crafis baving power 
10 chooſe Deacons, whereof Wrights and Maſons are two: And Decreets Arti. 


tra! being ſtri&@# juris, are to be interpreted literally, eſpecially being done 


by a King, and fo wiſe a Kirg, with atliſtance of ſuch able perſons; and i 
were of dangerous conſequence upon Interpretation to unhing that ſettle 
ment againſt the literal {nk thereof, for there can be nothing moreclex 
than that two of the 14 Deacons mult be the Deacons of the Wright, and 
Maſons, and expert in their own Trade, and that among the 14 Trade 
the Maſons and Wrights are two + And it is obvious tocommon ſenſe, tha 
a Painter, Plumber, a Glaſter, &c. 1s neither Wrights nor Maſons : And 
the King had mcant that theſe names ſhould have comprehended other 
Trades, he would certainly have added (and their adherents) yea though 
the Decreet Arbitral were not ſo clear, the nature of the thing impory 
that a Deacon ſhould be skilfull in the chief Workmanſhip that he is to 6 
verſee : And in Heterogenious Socicties, there is not preſumed an equal 
ty ; but the nature of the priviledge may exclude many Members of the 
Society, as when in Univerſities a KeFor is to be cholen,Schollars may yore 
and ele, but are not capable to be elected, becauſe the Dignity is ng 
quadrant to their Capacity 3 even ſo here a Painter or Plumber can be neither 
- thought capable to have inſpection of the Workmanſhip of Wrightsand Ns 
ſons 3 and therefore Cuſtom hath cleared the caſe, that theſe were newe 
Leeted to be Deacons of the Wrights and Maſor:s, buttwice,and undeſigned- 
ly. It wasReplyed, That nothing alledged orh contradict that Principle, 
that in Societies all are preſumed equal, except the contrair appear, and 
that all who Ele& may be Eleed, unleſs by ſome ſpeciality they be res 
dered uncapable 3 ſothat though Donations are not to be extended. yet 
when they are granted, all particulars needs not be expreſt, but what 
implyed is granted, unlefs it be excepted 3 ſo that all the Queſtion is here, 
whether there be any ſpeciality ro exclude theſe Trades to be Deacons ap 
pointed for Overſight of the Workmanſhip of the whole Incorporation 
and it is evident, that there is none, ex natura rez, becauſe a Painter or 
Plumber 1s as able, and more able to have the inipe&ion of the Workman 
(hip of a Wright or Maſon, than they are to have inipettion of Painting and 
Plumbing : But the Books of this Incorporation makes it evident, that all 
thele Incorporat Trades do vote in the Eflays and fufficiencies of the Mz 
ſters which are entered toevery Trade, ſo that the Deacons of this Incor- 
poration, who ever they be, may, and ſometimes muſt take the afliſtancr 
of other Maſters in the Corporation, in relation to the Workmanſhip of 
the ſeveral Trades ; nor are any, or all of them Supream Judges, butare 
controlable by the Magiſtrats of the Burgh, though they be of none of the 
Trades, who do take. the advice of others skilled and unſuſpeed perſons; 
and there is none contending that a Sclaiter or a Plumber is a Maſon ora 
#right,but only that they may be Deacons to overſee the Maſons and Wright, 
as well as they may overſee them, And as to the Sett,there was nothing 
under the view and conſideration ofthe King,as to the difference of Trades 
among themſelves, or otherwiſe he would more clearly expreſt the matter 
of Deaconry 3 but ſcing before the Kings Decrect there was an Incorpo- 
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ration of the Wrights and Haſons, and others of their Fraternity, whouſed 
to ele&t Deacons and recent Cuſtom preſumeth ancients ſo that we have 
no ground to doubr but the EleRion was then asnow 3 for albeit the King 
names a Deacon of the Wrights, and a Deacon of the Maſons, ſo that if 
his meaning had been that theſe two Trades ſhould ele& their reſpedtive 
Deacons, they behoved to have diſſolved their former Society, and man- 
ner of EleRion, and to haveeleRed their Deacons (everally, yet they did 
make no alteration, but did ele@ unitely, Wrights voting to the Ele&ion 
ofthe Deacons of Maſons, and they to the Wrights, and the other Trades 
to both 3 which clearly evidenceth that there was nothing-intended nor 
ated to alter the capacity and way of Ele&ion of Deacons, but only to 
ballance them with a proportionable number of Merchants, ſo that by 14 
Trades it cannot be underſtood that they were 14 (ingle Homogeneous 
Trades, but 14 Incorporations of Trades-men, as then they were, each- 
Incorporation having one Deacon, and the Maſons and Wrights being unt- 
ted in one Corporation, becauſe of their conſiderableneſs, having two 
Deacons, or otherways as the other Trades were excluded from being 
Deacons by the Sgt, they behoved tobe turned out of Doors, and have 
no Vote in the Election, as not being of the Craft of Wrights and Maſons, 
and ſo have ceaſed to be a part of the Incorporation of the City of Edin- 
burgh,conſiſting of Merchants and Trades,and thus had all the other Trades 
which are not ſpecifickly named, been turned out , and the Town been 
capable of no other Trades than what aQtually then were, to the great de« 
triment both of the chief City and Countrey, But it is evident that they 
both retained the other Trades Incorporat, which then were, and aſſumed 
others as they were moſt congenerous to theſe 14 Incorporations, as the 
Wakers aſſumed the Hat-wakers, and the Furriers the Glovers, who both 
have been frequently Deacons of theſe Trades 3 and it is as Heterogeneous 
to ſay that a Belt-waker is a Hammer-mar, who hath all along continued in 
that Craft as ſuch, and may be Deacon of it, asthat a Sclaiter may be com- 
ed under the Craft of Majors. | 
TheLords having conlidered the whole matter,they found by their Books 
produced, that the Cowpers, Bowers, Glaſiers, Wrights and Sclaiters were 
Incorporat 1n Fraternity with the Wrights and Maſons, and did Vote in all 
their concerns and Intereſts, and nothing appeared of any limitation in 
their admiſſion, or any incapacity to be Deacons of the whole Incorpora< 
tion,and found that the Kings Decreet Arbitral,by deſigning 14 Crafts by the 
naming of the chief Craft, did notexclude the reſt that were Incorporat 
with them,nor alter their.capacity of EleQing and being Ele&ed Deacons, 
and therefore found that the Council might put any of theſe Trades in the 
Leer,and they might be choſen Deacons accordingly : But as for the Pain- 
fers, &c,that came in after, they appointed the Parties to be heard, whe- 
ther they had the like capacity or not. 
Somervell contra the Executors of Mr, John Muirhead, December 
16, 1675, 
Ames Somervel purſues the — of Mr. Jobs Muirhead, for payment 
of an Accompt of Writing by the Purſuer for the Defun&, It was al- 
ledged that this Accompt was only probable by Writ, ſeing the Defun&, 
whoſe Oath could only prove, is dead, and that there is three years paſt af- 
terthe moſt of the Articles ofthis Accompt z and therefore by the AR of 
u_—_ anent Merchants Accomprts, it is not probable by Witneſſes, It 
was anſwered, That the three years hath been always accompted from the: 


lſt Article of an Accompt current ; for the Statute ſpeaking expreſly - 
cc the 
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the preſcription ofthe probation of an Accompt; the years of preſcription 
cannot be enumerat from the date m_ Article, for an Accompt necef 
farily comprehends more Articles, therefore continues alwayes an ac. 
compt while it is current. It was Replyed, That though it hath been 
reckoned in Accompts of Merchants Books, Stablers, &«c, yet this was ne. 
ver extended to Writers Accompts; for {eing imployment mult be pr 

in them, which is a Mandat, it cannot _—_— by Witneſſes, It wasDy. 
plyed, Thar the Statute bears, #9# only Merchant Accompts and others fyegi 
ally, but a general Clauſe of all ſuch-like;, and that there is no imparity orſge. 
ciality in the Accompts of Writers, Agents, FaGors, or Prockrators, forthe 
reaſon of the whole being, that de jure communi Witneſles are receiyahle 
in all probations, which ourcuſtome bath limited, that where Writ ug 
to be adhibite, and is neglefed , Witneſſes are rejected : and by this $4. 
tute is limited to three years in the matter of Accompts, which is not ag tg 
every Article, whichis no Accompt ; but to an Accompt conſiſting of Ay. 
ticles, and fo long as it is currentit is alwayes eſteemed one Accompy, by 
what Compt is a current Compt,is a part of the probation of the Reply ad 
is much in arbitrio judicis, according to the natureot the particulars in the 


Accompt 3 neither will it be inferred that an Accompt will be (till curren, | 


although betwixt every Article there be almoſt three years, for thereby 
an Accompt current might laſt 4 years3 and as to the imployment,it (uy 
be proven by the Writs that were written by the hand of the Purſuer orhy 
Servants. #4 

' TheLords found the anſwer of an Accompt current relevant though 
Writers Accompt, reſerving to themſelves upon inſpection of the Accany, 
whether it were current or not, 


Lawrie and Drummond contra Drummond, December 19. 1675, 
N the Accompt betwixt theſe parties concerning the price of the {and 

of Scotfloux, this queſtion occurred, whether Sir Robert Drummond 
Compt-book, bearing an Accomyt of a Swe due by Buchannan to Sir Ro 
bert, which was aſſigned to Sir John, to have been payed to Sir Robert hinſif 
was probative. It was alledged that this conld not prove, beingno authentick 
ſubſcribed Writ, neither any anthentick Compt-book, having no marking 
of the Pages, and being written with ſeveral hands; and though Merchan 
Compt-books unſubſcnbed prove agamſt themſelves,it is not to be extende( 
to the Compt-books of Gentlemen or others. It was anſwered, That Compt 
books unſubſcribed have been found probative againſt theſe who wrote 
 thems and that though in this Compt-book there be ſeveral hands, yet 
this Page doth notourly appear to be Sir Robert Drummonds own hand; 
and for adminiculating thereof, the Defender is content to give his Oath, 
and that Buchaynan the Debitor give his Oath to whom he payed the 
Sum. 

The Lords ſuſtained the foreſaid Artick in the Compt-book written by 

Sir Roberts own band, admimiculat as faid is. 
: Mills contra Bruce, codew die, 
& William Bruce being Tacks-man of the Cuſtoms, Robert and Alexevde 

Mills, and ſeveral others were ſharers, he gave them a Back-bond, 
obliging himſelf to Compt to the Partners, or ſach of them as upon a& 
vettiſement ſhould conveen, and accordingly did make Compt, which # 
extant, ſubſcribed by the moſt part of the Partners, but Robert and Alex- 
ander Mills were not preſent at the cloſe of the Accompt, and did not ſub 
(cribe : They now purſue Sir Wiftiamw Bruce toCompt with them, yo i 
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ledged Abſolvitor, becauſe he had Compted already conform to his Back- 
bond, The Purſuers having been advertifed ro be preſent at the Accomps, 
It was anſwered that the remnant Partners could not prejudge thir Purſuers, 
The Lords found that Sir Williams Bruce ought to make patent his Ac- 
compt with the Partners, with the inſtruCions to the Purſuers, and that 
they might obje& againſt any particular Article thereof, whereby they 
might be prejudged. 
Creditors of James Maſtertoun contra Creditors of Alice Thin, eodem die. 
Ames Maſtertoun diſponed his whole Eſtate, both Moveable and Here- 
table to Ale Thin his Wife, with the Burden of all his Debts, and with 
power to diſpone, otherways in whole or in part, during his life; She con- 
tirmed her elf Fxecutrix in Corroboration of this Diſpoſition, and having 
lived ſeveral years after her Husband and keeped the Tavern, ſhe became 
Debitor to ſeveral Merchants for Wine and other Furniture z and ſhe gave 
a Diſpoſition of her whole Moveables to Katharine Maſtertoun for payment, 
and with the Burden of her whole Debts, reſerving ker own Liferert, and with 
power fo diſpone otherways during her life, After her death, upon Compe- 
tition of her and her Husbands Creditors, her Goods were ſ{<cqueſtrat in 
the Hands of Mr. James E/eis, and by him fold. There was Decreet ob- 
tained againſt him at the inſtance of the Thomſons, who got a Bund from 
Waſtertoun their Uncle, payable after his and his Wifes death, and like- 
wiſe at the inſtance of the Merchants who had furniſhed Alice Thin Wine, 
Mr, James Eleis ſuſpends on double Poynding, becauſe the Sum in his 
hand is not able to pay both. It was alledged for the Creditors of Jawes 
Maſtertoun, That a great part of tht Goods ſequeſtrat, were the proper 
Goods of James Maflertonn, and his Creditors are preferable as to theſe, for 
it is uncontroverted that the Creditors. of a Defun®@ are preferred to the 
proper Creditors of the Executor for the Executors own Debt, if they ar- 
reſt either the Moveables or Debts of the Defun&, ſo that the Creditors 
of Maſtertown, whatever diligence they have done, are preferable to Ma- 
ftertouns Goods in ſo far as extant, or to the price thereof in the Seque- 
ſtrators hand. 29. If Alice Thin be confidered as having Diſpoſition from 
her Husband, whereby the Property of the Goods became hers, and that 
ſhe was not as a naked Executrix that had but an Office,yet her Husbands 
Creditors muſt be preferred, becauſe her Diſpoſition to her bears expreſly 
to be affefed with, and burdened with his own Debts, which muſt import jus 
hypothece upon the Goods diſponed, whereby they are burdened, though 
they paſs to ſingular Succeſſors,except only what is allowed upon account 
of Commerce to theſe who buy or barter Moveable Goods, who are oblig- 
ed to know no more than the Sellers Poſſeffion, unleſs the Goods had 
been ſtollen, which is labis realis, 39. This Diſpofition doth not give the 
Wife an abſolute Right of Property, but it is equiparat to the Right of 
an Executor, which is dowinium lmitatum &- fiduciarium, for this Dif 
fition is nothing in effe& but arr univerſal Legacy with the burden of all 
Debts 3 andin both Caſes the ſaid Alice Thin, might not only diſpone by 
way of Sale or Exchange, but might in any other way tranſmit the Domi- 
nion of the Goods for an onerous Cauſe, even to her proper Creditors; 
who would-be ſecure againſt the Creditors of the Defun& 3 but in this 
Caſe Alice Thin hath not tranſmitted the Property effeQually, for all that 
ſhe hath done is only a Diſpoſition of her Moveables, reſerving her own 
Literent, with power to diſpone otherways, and with the burden of her 
Debt, which is but a fraudulent Deed, and cannot prefer one Creditor to 
another,eſpecially ſcing the faid Alice was Infolvent,and not able to _ 
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Debt due by her Husband and her. ſelf, both which are a burden upon he, 
Means, and there is here no tradition of Poſle{hon,but by an loſtrumeng 
ſhe retaining the natural Poſſeſſion all her life, It was anſwered tor the 
proper Creditors of Alice Thin, That they ought to be preferred, becayp 
it is acknowledged. that Alice Thin bad power to dilſpone and tranſmit the 
Property, which ſhe hath done by a real tradizion, inſtrufted by Inſty, 
' rent, by which he did aCtually deliver the Goods to K atharine Maſter. 
tour, and no Law requires that Poſſeſhon mult be continued, but tha 
there may be a reſervation of a Liferent of Moveables, and yet is ſuch a tra. 
dition as will tranſmit the Property. And as for the Alledgiance of ju 
hypothece by Mafterthurs Diſpoſition, it can have no ectic(t, tor our Lay x 
knowledgeth no hypotheck,but of Fruits,and inveFa & z{ata tor Rentsang 
therefore though Maſtertour had in moſt ample form overburdened hi 
Goods with an hypotheck, it could have no effect, neither can Dilpof. 
tions of Moveables with Burdens or Reſervations inter a real Burden y 
the Moveables tranſient therewith to ſingular Succeſſors, which thenature 
of Moveables admitted not, but they muſt be current 1n all kind of Con. 
merce a&ed bona fide, ſo that Alice Thin having diſponed- theſe Moveable, 
and by tradition tranſmitted the dominion thereof, her Husbands Creditor 
hath no preference therein, for no man is obliged to enquire after the 
written Diſpoſition of Moveables, or the terms thereof. | 
The Lords found that the Diſpoſition by £Maſtertoun to his Wife wa 
not plenary, but fiduciary, like to the Right of an Executor and univerl 
Legatar, 'and that ſhe might not only have ſuld or exchanged her Husband, 
| Gocds, but if ſhe had diſponed or deJivered them to her own Creditor, 
they were ſecure; *and that we have no Hypotheck by conſtitution, na 
are ſingular Succeſfors lyable to the conditions in the. written Diſpoſition 
of Moveables ; but found that the Diſpoſition being affeRted and burden 
ed with the Defun&ts'Debt, though it was no real Right, yet it did infera 
priviledge and preference of the ,Diſponers Creditors in competition for 
the Goods diſponed, ' whereof the dominion was not tranſmitted , and 
found this Diſpoſition with the Inſtruments of Poſſeſhon qualified as ſaid 
is,not ro'be a lawful tranſmiſſion of the Property from Alice Thin, and there- 
fore' preferred Maſtertouns Creditors to ſuch of the Goods as ſhould be 
roven'to have beett Maſtertourrs Goods, and admitted both Creditors ac: 
cording to their diljgence as to' the Goods acquired by Alice Thin aftet 
Maftertouns death, 
Creditors of Wamphray contra Lady Wamphray, December 21, 1675, 
& Doors of Wamphray having puriued Probation of the tenor 
| Nj a Contrad of Marriage betwixt Wamphray and his Lady, where- 
by the Lady diſpons,ber Eſtate of Wamphray 3#, favours of her Husband and 
his Heirsconſlituting him Fiar whereby the Eſtate might be lyable to his Debts, 
Witneſſes were adduced for Probation of the tenor, amongſt whom Mr, 
David Dunmore Advocat. was adduced as one. , It was alledged for the 
Lady Wamphray, That Mr. David Dunmore was not a habile Witnels, be 
cauſe he had been Advocat for the Laird of Wawphray as his ordinar, and 
ſo cquld-not be brought as a Witneſs to diſcover the weakneſs and ſecrets 
of his Cauſe ; for ſuppoſe that Mawphray ſhould have conſulted him how 
to defend, againſt the Probation of the tenor, and had acknowledged 
there was ſuch a Writ, he could not be adduced to depone that he knew 
that there was ſuch. a Contra, as being known to him in manner fore{aid, 
It was anſwered, That the priviledge of Advocats can only relate to the 
ſecrets communicate to them by their Clients, but a Contract of A - 
ing 
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being ſo ſolemn a Deed amongſt ſo conſiderable perſons,can be no ſecret,and 
therefore Advocats have (ti}] been put to depone upon the having of Writs, 
though put in their Hands by ther Clients, and therefore on-the like rex- 
{on the Probation of a tenor being only the Probation of the exiſtence of 
a Writ, and what the tenor of jt was, he oughtto depon.z ; As the Lord 
Gosfords Oath was taken upon the tenor of a Decreet Arbitral upon Pro- 
daGtion of an Information under his Servants hand when he was Advyocar, 
giving direction for the form of the Decreet Arbitral, which the Loxd 
Gosford did remember and acknowledge that it was lo, 

The Lords ordained Maſter Dunmore to depone, if he ſaw the Contra 
of Marriage in queſtion, and what the tenor of it was, but would not put 
him to depone concerning the exiſtence or tenor of it, by, what had been 
communicate to him by his Client at Conſultation, otherways than by the 
fight of the Writ 1t ſelf. 


Clark contra Robertſon, eodeme die, | 
Obert Robertſon having appryſed ſome Tenements in Edinburgh, Ma- 
R ſter William Clark as having Right to three poſterior Appryfings, in- 
lifls for declaring the firſt Appryfing void by Intromiſſhon; It was alledg- 
ed for the firſt Appryſer, That he had compted with the . common Deby- 
tor, and had payed him the Syperplus of his. Intromiſſion more than his 
Annualrent, and that before any-of the poſterior Appryſers had denunced 
or appryſed, which he might lawfully do. It was anſwered, That Intro- 
miſhon by an Appryfing being the proper and peculiar way of ſatisfying 
and extinguiſhing of it, by a ſpecial Statute,it was equivalent'to'a Renuns 
ciation or Diſcharge of the Appryſing pro tanto; which could not be given 
back to revive the Appryling. "ri | 7 
The Lords found that the firſt, Appryſer might reſtri hirſelf to. his 
Annualrent, or might repay the Sgper/lus more than his Annualrent to the 
Debitor,: before any. other Appryſing or Denunciation. 


Rachel Maxwell and her Husband contra Maxwell, December 22. 16753 
Achel Maxwell purſues ReduRion and-Improbation againſt Mr. Hugh 
Maxwell, upon this Title, that the Lands of Dalſwintoun having re- 
cognoſced by a Diſpoſition made by John Maxwell, Sir Robert Dalziel{ got 
a Gift of the Recognition from the Exchequer, and gave a Back-bond ob- 
Figing him to apply the benefite of the Gift, over and above the Expences of the 
Gift, and the Sums due to himſelf to John Maxwells Creditors, and the Super- 
plus to his Wife and Children by (ight of the Exchequer ; yet thereafter Mr, 
Hugh Maxwell being intruſted for his Wife Jobr Maxwells eldeſt Daugh- 
ter, and for Sarah Maxwell her Siſter, had procured a Diſcharge of that 
Back-bond, and had «procured a new Back-bond to be received by the 
Exchequer, altering the firſt Back-bond, and declaring that Rachel Max- 
well the ſecond Daughter ſhould only have the benefite of 2000 merks, where- 
upon Mr. Hugh Maxwell by Right from the Donatar is Infeft with that 
Burden, and therefore Rachel craves that the poſterior Back-bond and Mr. 
Hughs Infeftment following thereupon to be reduced, There is al(o in 
the Proceſs a Declarator, that the Purſuer hath Right to the half of the Eitate 
with the Burden of the Debts and Gift, The Defender alledged no Proceſs, 
Becauſe all Parties having Intereſt were not called, viz. the Wife and Chil- 
-=q of Joh Maxwell, who by the Back:bond had Right as well as the Pur- 
” .. 
The Lords found that as to the Improbation and ReduQion, there was 
fo neceſlity to call the Relit and Children of Jobr Maxwel, it being only 
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for removing the ſecond Back-bond, which was to all their prejudicg, 
but as to the Declarator, That the Purſer had right to the half of the Ling, 
declared that when they ſhould infiſt in that Member of the Libel, they 
would conſider the Defence, in reſpe& that the proportioning of the Int. 
reſt could not be diſcuſs'd without calling the Relict Mr. Hugh, Wite, ard 
the Heir of another Daughter. 

Thefaid Rachel did alſo inſiſt againſt Mr. Hzgh in an Exhibition ad 4, 
berandum, wherein the Lords ordained the Defender to Depone upon 4 
Writs granted in favours of the DefunC, or granted by him in favour 
his Wite, Children, or other perſons in his Family, or in favours of x 
other, if they were retired and lying by the DeſunG the 11me of his deceaſe, hg. 
cauſe then they were his Writs, and were equivalent to Renunciations, 
Diſcharges of the retired Rights, but would not ſuſtain the Exhibition w; 
Writs made to Strangers, and afligned to the Detender, who is an appex. 
and Co-heir, upon preſumption that they might have been retired by the 
DefunR, unleſs it were proven that they were truly retired. 


Town of Myſelburgh contra Scot, eodem die. 

Dam Scot, his Authors and Predeceſlors being Irtett in the Heretah| 
| Knaveſhip of the Milns of Mnſelburgh, the Town of Muſſe/burghhay. 
ing acquired Right from the Duke of Zauderdale to the Superiority of th 
Knaveſhip, purſue a Declarator of Non-entry thereof,againſt the ſaid Ada 
who alledged Abſolvitor, becauſe he ſtands Inteft by the Baillies of Ma 
burgh, It was Replyed non relevat, becauſe that I»fefiment was granted. 
ly upon obedience upon an Appryfing led at the Defenders inſtance, x 
that time when the Townhad not acquired the Right of Superiority, lt wz 
Duplyed for the Defenders, That Js ſuperveniens authoris accreſcit ſucctſwi; 
and therefore the ſuperveening Right tothe Town, muſt accreſce totheDs 
Fender. It was Triplyed, That the Maxim holds not in Adts necefſardone 
for obedience, 29. It holdsnot, except where there is abſolute Warr 
dice, or a Cauſe onerous importing it. It was Quadruplyed, Thathere 
there was noneceſlary A&, becauſe there was no Charge of Horning, nor 
Suſpenſion, | 

The Lords found that the receiving of the Defender was a neceſar 
Act of obedience upon the Appryſing, albeit there was no Charge, and 
found that the ſupervenient Right did not accreſce tothe Defender, unleh 
he had payed a years Rent of Compoſition to the Purſuers. 


Home contra Nisbet, January 6, 1676. 

Me Archibald Nizsbet having taken Aſlignation to the Sum of2000 
merks,due by Umquhile Home of Shefield, did thereupon adjudgetie 
Lands of Sheffeld from Katharine Home,as appearand Heir to-him,and like 
wile obtained Decreet againſt Howe of St. Leonards, for his intromiſio 
with the Rents of the Lands of $hefield, and Appryſed his Lands thereor, 
and obtained Decreets of Maills and Duties againſt the Tennents of both 
and entered in Poſſeſſion. After all Proceſs.ended, he gave a Back-bond 
to the ſaid Katharine, obliging himſelf to dernde im her favours, upon payne 

of 500 merks that he gave ont for obtaining an A (ſignation to her Brother: 
and getting the fourth part of the Adjudication to himſelf and his Expences. Tit 
faid Katharine having purſued him to denude, as being intruſted by be, 
as appears by his Back-bond, and that upon payment of his Expences oF 
ly, without a fourth part, which is pe&unr de quota litis, not allowable 
It was anſwered, That this paFwme was only rejeted as to Advocats, # 
detur cauſa calumniandi, which could not be extended to —_ the 
1g0et 
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Signet, 2%, There was here no pation, pendente lite; For the Back-boad 
was granted after all Proceſs were ended, It was Replyed, That the pari- 
ty ot Reaſon rejects ſuch PaQions, as to Writers and Agents, ſeing theres 
upon occaſion is given for Pleas, to vex and trouble the Leidges: And al- 
beit the Back-bond be after the end of the Procels ;. yet the agreement was 
made before the ending of the Proceſs, during the Dependence thereof, or 
before intenting of the Proceſs, . upon deſign to intent the;(ame, which is 

giyalent, the inconveniency being alike inall, It was Duplyed, Thar 
the Purſuer having no. means of her own, durſt not enter Heir to her Bro- 
ther, tor fear of his Debts, and before any Proceſs, freely offered to Maſter 
Archibald, That if he would buy in a ſum of her Brothers , and Adjudge 
his Eſtate, he ſhould have the fourth part, and all his Expences, which 
might very lawtuily be done, there being co Plea, but a clear Debt of her 
Brothers, to affect his E ſtare, which none could oppoſe and yet the De- 
fender took the hazard, and had no ſecurity from her, in caſe ke ſhould 
loſe the ſums given out by him z and denys any Paction or Agreement at 
any time before his Back-bond, which could have obliged him co give this 
Back-bond, Likeas, he had already Deponed, that there was a tree offer 
before any Proceſs, | 

The Lords Ordained him alſo to be Examined, whether there was any 
Pafion or Agreement betore, or during the Preceſs for Implement, where- 
of he granted the Back-bond, atter the Proceſs was ended. 


Forbes contra Roſs and Paterſon, coder dit. 

O0hs Forbes of Cullodin, Robert = and Alexander Pattrſon having a 
joynt. right to the Miln of 7»verneſs, and baving certain Lands and Te» 
nements holden of the Town of -7nwverneſs, Feuand in Bargage ; the Town 
of Inverneſs, by a Decreet ot the Dean of-Gild, Ordained a Veſſel, by 
which they received the Dues of the Miln, tor be broken, as being larger 
than the Dueand accuſtomed Duty: this Veſlel they called the 21utie, They 
did likewiſe ſtent theſe three, and ather two perſons, not only for their 
Burgage Tenements, but for the;Miln and their Feu Lands in the Forreſt of 
Drakies, and they conceiving that they were unequally ſtented, and Bur- 
dens put upon them unwarrantably, they raiſed a Snſpenfion in all their five 
Names joyntly, of both the Decreets, and by a miflive Letter to Collodin, 
Deſired hims to borrow Money upon all their Credits, for carrying on their 
common intereſt,and to ſpare noexpences, and obliging them to bear their equal 
fifth parts: Whereupon the Proceſs was carried on by Csl/odin, who at- 
tended at Edinburgh, and obtained a Decreer, firſt anent the Mutie, fin- 
ding that the Town had done wrong to break it, and that it was the juit due of 
the Thirle, there was alſo a Decreet ceclaring, the Milns and the Forreſt of 
Drakies tobe free of the Towns Stents, Whereupon Culledin obtains a De- 
creet ageinſt Zoſs and Paterſen,for their ſhare of the expenſe, both for his 
attendance, and for the expenſes of Plea, extending the whole Expenſes to 


10000 merks - They ſuſpend this Decreer, and alledged, That it was 
moſt unjuſt and exorbitant, obtained before his own Nephew, upen his own 


Oath, upon general Articles, not otherwiſe inſtruſted, 22, That they 
could be lyable for no Expenſes after they diſclaimed the Plea, and intt- 
mate the ſame to him'z tor whether their Letters will import a mandat or 
Society, or Communion only, they had always place todiſclaim the Pro+ 


cels, or agreewith cheir Party : And ir were of very evil conſequence, if the 


joining in one Proceſs for a common intereſt,ſhould ſo conclude the whole 
parties , that they could not refile'or agree with their party, but behoved 
to proceed tothe end of the _ and bear equal Expenſes, for which there 
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is neither Law nor Reaſon for Communion ; much lets parity of interef 
can be a ground to oblige any party, even though benefit ariſe to them 
che parity of che caſe, 3*, lt theſe Letters import a Mandar, all Manda 
areRevockable, Etiam te von integra ; and the Mandant isonly lyable, 
ante geſto,according to the opinion of Bachavins, in his Commentar upon the 
Inſtituts de mandato & ſocietate, and other moſt recent and acurat Layer; 
and thete can benoprerence of Socjery from theſe Letters, becauſethes 
is no ſtock, or any thing communicated, but only a' Warrand to raiſe Sung 
for a common intereſt, and it were'of evil conſequence to allow Societies ig 
Pleas. 4o, Suppoſe it were a Society, all Societies may be renunced, 4 
naturaTontratFns, unleſs there be a particular agreement to the contrair, 
fixing a time of indurance, It was anſwered tor theCharger, That his Ds 
creet againſt the Defenders, for their ſhare of che Expenſes, did proceed 
upon juſt and warrantable grounds: And fiiſt, as to the Proceſs concergi 
the cHutie and the benefite of the Miln, all the Parries have a joynt and 
indiviſible Right; for a Miln cannot be divided as Land, and therefyx 
all of them having begun a Proceſs jointly, for mentaining their Rights. 
ozinſt the Town of Inverneſs, - though the Suſpenders did diſclaim the 
purſuit after ZitiſconteFation z yet ſeing they enjoy the benefic , by pre. 
| ſerving their Right, they muſt be lyable tor their ſhare of the Expenſe, 
till the end of the Plea for it is not here a conſequential benefite, a paritay 
cauſe, which will not infer an obligation to pay any part ot the Expenlg; 
But theſe Expenſes are impended #y rem communem, wiz, the Miln: ad 
though the Expenſes exceed the worth of the difterence ofche meaſure they 
in queſtion, 'yer the benefit is far greater to exclude the incroackments o 
the Town, which makeup the Thir/ex 'who as they were found | 
ouſly to have made this lavafion upon the right”ot the Heretons oth 
Miln, fo they might have proceeded, it that injury had not beenpur. 
ſued, Andas to the Expences of the Proceſs for Liberating the WMily 
and 'Ferre#s of Draikies from the Town Stents, what concerns the Milgis 
common and meceſſar for preſerving all*'theſe Parties 'Rights; anda to 
what concerns their Few's in the Forreſt of Drakies, albeit they bediſtins, 
and that a conjun@ Proceſs could nor import a Society, from which they 
could not refile: Yet the Letters produced do neceſſarily import a concoutl 
tothe end of the Plea, and a particular proportion of the Expenſes in fire 
equal parts, which importsa Society z tor thongh there be not a commou 
Stock, yet there is a- Communication of profit and loſsy and there isall 
a Mandat to the Charger , to borrow Money upon all their Credits, andilt 
no Expenſes be wanting for their common 'intere# ; which Mandat cannot be 
recalled, Niſire integra, And what Bachoviouws (ſays ot reclling a Mandit, 
Etiam re non integra,is only in the caſe of Mandats,which are only Manda 
tis gratis, wherein the Mandatar having no intereſt, . cannot proceed 
gainſt the will of the Mandant, and hath only his Expences and Dammags 
Ex ante geffo, But whersthe Mandat is Mandantis & mandatarii griil, 
as in this caſe, 'it can only be recalled re integra + But here there is not ol 
ly a Mandar, -but a Society. And'it is commonly agreed amongſt all L- 
ers, that Societies may be renounced, yet with theſe Limitations, unlels 1 
Term be prefixed , or that the nature of the affair in Communion, import 
the finiſhing of ir, as in Negotiis 5ndiviſibilibus : For inſtance, if Pate 
ners ſhall engage to build a Houſe for their common profit, it the Houſebe 
begun to be built, it being one indiviſible body, muſt be perfected; ori 
the Renounciation be fraudulent upon the foreſight of an advantage, W 
is imminenc co the whole Society, as in univerſal Societies, where, bete- 


cages 


: 
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rages are communicat, it a partner ſhould offer ro Renounce when a perſon 
wee is extremis,, to whom he wonldtucceed, his Renounciation, as being 
fraudulent, would be rejeted till the event of that Succeſſion appeared, So 
here the Suipenders never having difclaimed till the Ditpur was ended, and 
Litiſcenteftation made, tne Dilclamation was moſt traudulent, tor after Z5- 
tiſcomteſftation the Charger could not defiſt, without lofing his Expences, 
2nd being lyable to be condemned tn Expences ro the Town, who were 
Defenders, ſo that it was 2 grols Fraud tor the Suſpenders then to deſert, 
when they knew they would 1eap equa] benefit with the Charger, with- 
out Expencesz So that wichour diſputing, the nature of the ContraR, 
whether Society, Mandat,or both :or whether 7nneminat or prejcriptis vere 
bis , yet inall caſes thete is ever «(#10 ex delo, It was Replyed, That the 
Charger had homologat the Diſclamarion, by raiſing a Neclarator in his 
- own name only, and making uſe of the Suſpenders as witneſſes therein, and 
taking out the Decreer only in his own name, Ir was Duplyed, Thar the 
joint Saſpenfion being undiſcuſt , the raifing of a Declarator on the Reas« 
ſons of Suſpenſion, that thereby the Saſpender might infiſt on his Declarae 
tor, and might not be poſtponed by the Charger, did not alter the Cauſe, 
and it was the Suſpenders 1aulc that they would not take our the Decreet in 
their own name $ But they do enjoy the benefie of it, and may take it our 
when they pleaſe to infſt, 

The Lords found the Suſpenders lyable for the Expences neceſſarily ex- 

enced to the end of the Plea, as to the Procels relating to the Miln, as 

ing their common intereſt. ', Bur as to what concerned their diſtin Fens 
in the Forreſt of Drakies, 1 hey tound the Letters did nor mention the Li- 
beration of theſe Fess, but only che inequality. of the Srents, and would 
not ſuſtain the Expences thereanent, ualeſs it were proven by Writ, or 
Oath ot party , that Warrant was given to inſiſt in So points and found 
thac che Lerters did not inſtruct a mandat to the Charger, to attend the 
Proceſſes, which continued ſeven Seſſions z bur allowed only ſuch Expen- 
ces for his attendance, as ſhould be modified by the Lords; far ſuch time 
25 he had warrand to attend, 


Cockburn contra Cockburn, Fanuary 7, 1676, 

Ir Fartes Cockburn of kyſlaw purſues Declarator of Recognition of the 
Q./ Lands of Eefter-Preaniwnan , holden Ward of the King, as follen in Re- 
cognition, by an Infeftment granted by Fames Corkbury ot Ry[law, to Nini- 
an Cockburn his natural Son, Amro 1643, And calls Cockburn of Chos{lic, 
25 appearand Heir ro R5//aw, Who alleadged Abſolvitor, becauſe by the 
Act of Parliament 1641. 1f was lawful to [et Feus of Wards Langs holden of 
the King, Andalbeit theſe As be Reſcinded, yer there is.a Salto of Rights 
acquired by them, and though they were not, the granting of ſuch Rights 
at chat time could be no contempr, or ingratitude agaioſt the Superiour, 
Ie was Anſwered, T hat :though - >< was no Contempt at that rime,' yet 
it became a Contempt, in ſofar as no application was made to the King or 
otExchequer,tor a Conhrmation after his returnzand atter the Reſcinding of 
theſe As, as hath been frequently (ſuſtained by the Lords, 

T he Lotds Repelled the Defence, in reſpe& of the Reply, 

Dalgleiſh contra the Laird of Duntreath, Fodem die, 
Tx Deceaſt Sir Fames Edmonſton of Duntreath, and William Edmoy- 
| fron his Son became obliged to pay 6000, merks, to Maſter Fohu 
Edmorſfton , Son to Sir. Fames, Whereupon Feay Edmonſton , as havi 
night trom: Maſter Fob» her Father, yon Duntreath as repreſenting his 
Ddd Goodfir, 
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Goodfir, and he having died pendente lite, there is a Transferrence of th 


Proceſs purſned.by Amma Dalgleiſh, as Heir and Executrix to the ſai Tea 
Edmonſton her Mother, againſt this Duntreath, as Son and appearand Hei 
to Archibald Edmonton his Father, who was Son and Heir ro the (gy 
William Edmonſton,” party obliged with his Father ; and the Proceſs 
thereupon Transferred: 'The ſaid Anna infiſted in the principal Cauſe, 
a Term was affignedto prove the paſſive Titles, Againſt the ExtraQing 
which A&R, It is now Alleadged for Duntreath, no Proceſs in 'the yyj 
cipal Cauſe, upon the Transterrence, becauſe the- principal "Cauſe 
Libelled againſt Archibald ZdmonFon, who is Brether to Duntreath, 
not againſt Duntreath him(elf,whoſe name is Vill;zam, 2% In the Trane. 
rence there is a new member Libelled againſt Archibald the ſecond Broths 
As he who received the Diſpoſition from his Father, with the burden of hy 
Debit : Which Form allows not io be accumulat/in one Proceſs, with; 
Trans{errence , which is wholly Heterogeneaus,' It was Anſwered fo 
the Purſuer, as to the firſt, That albeir by miſtake he be namet! 4rchi 
yet an erroneous Defignation hath no effect,4b; conſtat de perſona; forthe 
Chriſtened Name was not neceſſary to be expreſt t But if it had been }lgf 
Edmonſton Son and appearand Heir to Duntreath, it would have been ſuffi 
ent, And here Wrll:am is deſigned elaeft Son. and appearand Heir to Day. 
ztreath, As to the ſecond, Ther. is no inconſiſtency in a Transferreg 
againſt the appearand Heir, to adje& a concluſion. of payment againſt th 
ſecond Brother, as undertaker of the Debt, 

The Lords Repelled-the firſt Defence upon.the wrong Name, the Py. 
ſuer abiding by the Executions, as truly given tothe eldeſt Son, andR6 
pelled the ſecond Defence, The matter being tor'/payment of the-ſame Dei, 
- upon a ſeveral paſhve- Title, | 


Paton and Moſsman cotitra Pitcairn and her Spouſe, Fanuary 11,1676, 
vw Illiam Paton and, George Moſsman, as Fatgrs conſtitute by Condi 
#5 Williamſon an Hollander, touplitt 228 Gilders due by Ticket, 
| by umquhile Fohn Rankin to Williamſon, purſues Chriſtian Pitcairn his Re 
lit, as intromettor with his\ Goods, Or as having frendſes payment, btlote 
the Bailzies of Edinburgh, The Defender raiſed '\dvocation upon iniqui- 
ty, 3o, Becauſe the Bailzies ſuſtained the ſaid Chr:/tian her Oath, to 
prove her intromifsion, or promiſe,” which was not ſuſtainable, ſhe being 
cled with a-Husband to'his' prejudice, Ir was Anfwered, that the Oath ws 
Relevant againſt the Wife her (elf , td' affe& her Goods, after the Diſſoll 
tion of the Marriage,” and that there was'no iniquity, ſeing this reſtrifton 
was got proponed and Repelled, ' * FR..s | 
; The Lords-found that this Reſtri#ion*oughr ro be adhibite: ' Bat ſeing 
it was riot proponed,” They ' repelled the Reaſon of Advocation, but allow. 
ed the reſt/i&lon to be adhibite by the Raillies, x 4 | 
Tixe4econd Reafon'of Advocirion was, Thit''the Baillies had ſuſtained 
Proceſs; Libclied at theinſtance of thefe Factors, atiFnvr it their Conflir 
tuents inſtance, and concluding to pay ty the FaQtors-: ITY 
The Lords Repelled alforhis/ Reafon;' and foungthit,the FaRorg might 
proceed in this order, Bur that the Defender might prove againſt them by 
the Conſtituents Oath wird hey"). y 


The third Reaſon was,..That the Baillies had ſaſtained tlie Pinrſuirupd | 


2, FaQory, ;which is null,. mor being ſubſcribed -by the Conftituent, \ orby 


acory was ſuſtained, becaule it. was offered t0be proven, "Dew 
| the 


oe Noxars ,tor him, bur. only by one'/Notcar,” Tr 'was '2hifweret\ That. 
eF 
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the Cuſtom of Yollend, where the Factory was grated, one Nottar was 


cient, ' 
——— the Lords ſuſtained, 2nd therefore Repelled this Reaſon alſo, 
The Lords likewiſe found, that a Wites Oath of Calumnie was nor receiv- 
able in prejudice of her Husband, becanſe her Conteſſion thereby being- 
holden as confeſt, would be probative as well as her Oath of Verity, 


Thomſon contra Creighton, Eodem die. 


|! prrae, way having delivered certainGoods to Francis Thomſon,who 


was bound to Burdeanx, gave him Commiſhon to ſell them, and to 
return Tobacco and Wine with the ProdutF, Bur Francis having gone to 05t. 
end, Patrick ſent him a ſecond Commiſſion, to ſe!l his Goods, ard to re- 
turn ſuch Goods as be thought would be moſt profitable in Scotland, and Fraz» 
cis having loaded ſeveral Goods at oftend, ſent them home in a Dutch 
Ship to Scotland, and came himſelt another way : The Ship having arriy- 
6d before Francis return, his Wife did deliver a part of the Goods to Patrick 
Creighton, 25 the product of his Goods 5 The faid Francis Thomſon, atter 
his return, purſues the ſaid Patrick Creighton for delivery of the Goods, 
which he had unwarrantably gotten from his Wite, pretencing that they 
were the return of his own Goods, before the Dean of Gild of Edinburgh,and 
obtained a Decreet, Patrick Creighton Suſpends, and alledges the Decreer 
was null, wanting Probation, there being nothing conſtruct the Commyſ- 
fox ſent to the Charger at 0#exd, but a Paper ſubſcribed. only with the 
[nitial Letters P, C, without witneſſes, And though Bills of Exchange 
amongſt Merchants are uſed ro be ſuſtained without Witneſſes by the com- 
mon Cuſtom of Nations, yet they were never ſuſtained by Initial Letters 
only, 2% The ground of the Decreet is, that by the ſecond Commiſſion 
Francis Thomſon bought Holland and Damask, with the produt ot the Su(- 
penders money, and that the ſame was raken by violeace, by a Dutch Pri- 
vateers and there was nothing adduced to prove the ſ{ame,but an Atteſt of 
the Dutch Skipper and Mariners, which could got prove, unleſs they had 
Deponed Judicially as Witneſſes, 3®, There is nothing to prove that the 
Produdt of the Suſpenders Goods was the Holland and Damask, but the 
Chargers aſſertion, whereby he would impure the loſs of thar Parcel,;raken 
by the Privaceer to the Sutpender only, his Goods being ſafe in the ſame 
Cargo, which cannot be allowed,unleſs it were inſtructed byBils of Loadning, 
Letters of Advice or Invoyes, T hat that parcel of Holland and Damask was 
Shipped upon the account of the Suſpender, It was Anſwered for the 
Charger, That Subſcription by Initial Letters is ever ſuſtained, where the 
parties are accuſtomed ſo to Snb(cribegand here the firſt incontroverted Come 
miſſion is in the ſame way Subſcribed , and-is adminiculat by Letters at the 
Game time, which came with the Poſt, mentioning the ſecond Commiſſi- 
0n; and by the Oath of the,Writer of the ſecond Commiſſion, acknow- 
ledging that it was his hand-writ, and that he was otdinar Writer f6r the 
Suſpender, bur ſaw him not Sabſcribe, To the ſecond it was Anſwered, 
That there could be no 6ther-probation of the Privateers taking away of the 
Holland and Damask but the Dutch Skipper and Matiners, who going 
preſently back from Scotland, could do no more but atteſt it upon Oath,” To 
the third, That the Charger being intruſted by the ſecond Commiſſion, to 
AR ar Diſcretion; the Suſpender cannot refuſe his Oath, | 
The Lords ſuſtained the ſecond Cemmiſion ſubſcribed by the Tnitial Let- 
ters, adminicular as aforeſaid, They ſuſtained alſo the Teſtificar of the 
Dutch Maſter and Mariners upon Oath, Francis Thomon allo, Deponing 
That that parcel of Goods was loſt, and that he got no benefit thereot, = 
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29 - the Laxes found. a au parce! ſhould not beloft to Creighton theme: 


pender but to T1 
ehey vere loaden1 Ge -ro5s 
25 was accuſtomary. in *the time of War, 

F Brace-contra Alexander, Eodem die, hy 
(| Ames Alexander taving granted a Bond to his Daughter Faxet 4legy, 


inloaded the ſame, unle(s that he infttag 


= x 


der and beingCharged thereupon, Suſpends on this Reaſon, Thatiryy 


never adelivered Evident, but was unwarrantably intrometted wirh by; 
Daughter, being in a Locked Box of his, which ſhe broke up, at leaſt 
iogin aCofferor Truak of his, whereof the had got the Keys, being ink 
Family for the time, and that ſhe had left his Family, and martigd gig 


out his conſent, to William Bruce ; all which he referred to her Oath, y 


leaſt craved her Oath of Calumny; and that Witneſles ex officio mighth 
examined, how ſhe came by the Bond, it was Anſwered, That the Bog 
being moveable, did now belong to William Bruce her Husband, Faemy./ 
riti, which is a Legal Afſignation, and ſo his Wite as Cedent cannot Dy. 
pone in his prejudice, neither can her Oath of Calumny be admirted for the 
ſame Reaſon: 'But he is willing to Depone that he got the Bond fromky 
Wure before the Marriage as her portion, and knew nothing of any unng: 
rantable way of coming to it : neither did ſhe marry without her Fahey 
Conſent or Approbation, for he agreed to the Marriage - and by a Minutg 
Conttat, which was drawn up by his Warrand, Was ts have Diſpou 
his Land which was, provided to Heirs Male in contemplation of this My, 
riagez but having differed in ſome Proviſions, it was not ſubſcribed , ax 
after the Marriage, the ſaid #//iam and his Spouie were intertained in th 
Family with the Father: And therefore there was no reaſon to prove the 
intrometting with the Bond by Witneſſes, ex officio, or otherwile; - 
The Lords allowed Witneſles ex officio to be Examined, how the Bondy 
came-in the hands of the ſaid Fanet Alexander, in reipeR of that Evideace 
That ſhe had left the Family, and Married without conſent of her Father, and 
that there. was a Draught of the minut of Contract on other Terms, withw 
\ mention of this Bonds But did not grant the Oath either of Calumny, &« 
verity of the Wife, 


;Campbel contra Donzlas, Fanwary 12, 1676, | 
R Obert Campbel and Robert Douglas having bought the teſts of Debs” 
| due to a Soap-work at LZeith, the Affignation was taken in Robe 
Douzlas name, and he granted Back-bond, Declaring the half to belongh 
Robert Campbel , but thereafter they made a bargain, That Robert CampMl 
ſhould -have 500 merks of free profit to quite his intere;t ; But within ate 
daysafter, Robert Douglas refiled from the bargain; W hereupon Campl# 
purſues him before the Baillies of Zdinburgh, In which Proceſs, Dougie 
Deponed That there was a bargain as is Libelled, but that it was to beredat 
ed in writ,and that before the Contratt was perfitehe did refile. The Baillis 
having found, that this part of the Oath ot RedaRing the bargain into with 
was no competent quality, but an. exception: Douglas raiſed Advocatio 
upon iniquity, and as it was then' repreſented to the Lords, That {uct 
bargain needed no Writ, ſeing the Aſſgnation was in Dewglas name ob 
and Campbel upon payment of the Money, was only to give back the Bas 
bond, and that Douglas was to give Precepts for a part of the Mongy,whil 


was not Campbels fault that ic was not done + T heretore the Lords remit» 
red the Cauſe , and the Baillies Decetned. Douglas now Suſpends, and. 
repeats the Reaſon of Iniquity ; and alledges, That albeic a Bargain oY 


* 
5 


&ghtons account, by Bills of Loading, or Iavors, 
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natore require no Writ, yet if the Parties expreſly. common and agree to 
perfe&t the Bargain by Writ z till the Writ be Subſcribed , ef locus penta 
tentie, and either party may refile: And this being a part of the.. Bargain, 
was2 moſt. proper and intrinfick quality, , and the Sulpender ought; not to: 
have been put to prove it, but his Oath being the only mean of probation, ; 
did ſufficiently prove it, | | 
The Lords having conſidered the Oath, as it is repeated in the Baillies 
Decreet now produced, bearing, That the Bargain ſhould have been perfedt» 
ed in Writ, They found, That though Writ is not neceſlar to perfeRt an 
- agreement; yet if parties expreſly commune and' agree to perfect it in Writ, 
there is place for either Party to refile till the Writ be Subſcribed; and that 
this being a part of the Bargain was intrinfick and competent by Dowglas's 
ualified Oath : Burt in reſpet the Oath did only bear, That the Bargyin 
wid have been perfeffec in Writ, which might have been Dowglas con- 
jeture : They ordained Devglas to be Re-examined, whether it was ex- 
preſly communed and agreed by the parties, that this Bargain ſhould be pers 
feed in Writ, 
Bell contra Robertſon, Fanuary 13.1676: _ 
Ames ell finding one Fames Patts an Engliſhman, in Fedburgh, arreſts. 
J him there upon a Bargain berwixt them for ſome Cattel, whereupon 
Fames Robertſon decame Cautioner, Fudicio fits & Fudicatum ſolviz and 
thereafter Fames Bellobtains a Decreer againſt him before the Sheriff of 
Roxburgh : He Suſpends on this Reaſon, that the Engliſh man wasmnwar- 
rantably arreſted by the _ of Fedburgh , contrair ro the A@&of Par- 
lament 1672. Declaring the Priviledges of Barrows to arreſt, to be.buly for 
Merchandize, Meat, Drink, &c, and not for Bargains of this .nature; not 
being made with a Burges, or for any Goods within Burgh, It was Anſwer- 
ed, That the, AR of Parliament doth only limit;thepeculiar ptiviledge of 
Burgh, and hears, That they ſhall nos arreſt any Subject of this: Kingdom, 
which cangot be extended to Engliſh men, reſiding 1a England: |; But the 
Charger-founds upon the local Cuſtom of the Border, -by which'+he 6ifers to 
prove that paſt memory, It is the cuſtom on both ſides ot the>Barder, 
That the Inhabitants of either ſide, being found on-the other fade; upon 
application to any Magiſtrat , they are Arreſted and Incarcerat; tll-chey 
fnd Caution to anſwer and pay, which is a reaſonable and neceſſar. Cuſtom, 
without which there could be no Trafhcque on the Borders : Bur parties of 
either Nation behoved to go to another Kingdom, . to purſue tor-their 
Rights, And ſeing ir is notourly known, That the E»eliſh on their ſide 
keep that Courſe with Scorſmen in Englands There js good reaſon the ſame 
| - uprapys ken ma Zaglit-ae in Scotland, ſo that the Arreſt- 
ment by the Magiſtrats of Fedburgh is hot by the priviledee of Burgh, but 
by. the local Cuſtom, and fo res done by Hg ificars, pl 
have been done by any Magiſtrat, as to which the A& of Parliament doth 
make no alteration, Likeas there was a Teſtificat, produced bya number 
+ gy and Gentlemen on the Border, Declaring Thes this was the 
#/[tom, : oy api 
The Lords found the An(wer, upon the Cuſfam of the Border, ReleZ 
vant, and that it was not altered by the A& of Pa th Border, Rel 
Arreſtmenic by the Magiſtrats of Fedhorgh, TI 
thhrity as Magiſtrats, and not by their ſpegial- privile 
would not ſuſtain the Teſtificat fer Probationiof the Cuſtom ; But Ordain- 
edic to be proven by Witneſſes upon Oath, 
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01 ** » * aid of Cafthewilh contri Whitefoord, evdem die, ' 1151 51014 
Nd fetemilk: havirig purſued a Reduttion of a Diſpoſition pritited 6 
7” Sthart bf Mints to Sir John Whiteftird, of Lands of a great 'valite, 
beirjy obtajtied by extordion, having carried the Diſponer tron 46e th 
plage as Prilner,' and Kept him ſecret il he was forced to'Subſcritie 4h 
Diſpoſition, There was a Bill given in for Caftlew#K;,'for exam 
Witnelſcs, to reniaity' I vetenjis, upon account of their being vileriding. 
ry t But being-called by «rhe Lords, and found young healthfill ther!" the 
Lortls refuſed to examine them. By a ſecond Bill it being alledged, thy 
they- were necefſary Witneſſes, the Deed of Extortion being by ke 
ing-Mi#o clofs ins privat Rooms, there 'could be but few Witneſſes who 
knew rheſaitie, and they might be pur out of the Countrey before theCiup 
could come in by the courſe of the Roll. 'T here was an anſwergiven in {iy 
theDuke of Hamilton, as having intereſt by a Diſpotition , but not 
duced, "and for Sir John: Whitefuird, that there was no ſpeciality hete'f 
exinitfip the Witneſſes before diſcuſfing of the Cauſe, becauſe the grow 
of Cafilemilks pretence was, that the Witneſſes were Tennentsor Servants 
» Sir. Jobs Whitefuird, or dependents upon him, as being, Officers of the$he 
rfliofLeverk; and it was condeſcended to, that they ſhould be exaryj 
whether chey.were Tennents or Servants, but bejzng Officers, was no ſu 
cient ground: and asfor the penury of Wirnelics, it could not be pretend. 
ed, becagſethe Witneſſes inſert were not examined. It was Replyed, Thy 
the: Winnellts: inſcrt were choſen by Sir Jobn Whitefuird, and wer@h 
"iThaLords foind:thatithe being of Tennents or Servants to Sir 


w 


pron; our rm their Oaths; or otherwayes, was a ſufficient ce 


t&' Ex thein to: rethain in” refemt?s,, beſt they-might be put out of the 

way; nile Sir Jolb2guolld find Caution'to produce them, and'wonldnot 

curanigethem uponitheutoount of. penury of Witnefſes, 'uftlels Catemilh 

woalig&clate be would make uſe of no other Witneſſes 5 in which calethey 

ſapercBdedſthe Examinatibn-for 20'days, tharObjeRions and Interropaton 

pp BOfedpeced by che.other''Party'; and relerved all Objethons+ 

pare t avany cicetefore conclufion of the Cauſe;butifourt it nothe 

a to anerthe:otherParty,thatnot being accuſtomed in'the Examination 

wk es) ro-rehmain hienentis, as 
10 221k 2a Anoim'contra mean, ponnery 14. 1676. 

"1" TiH49: of XH FI taf by the Archbilhop of Sr. Andrews, to the 

\ ExferentsEcheat of Hamilton of Kinkell, purſues Declarator thereol 

Sbmpeardtfee 15 mate fol rar who: produced an Infefiment of 

tmulrent'df Ag funds out of theſe Lands, ſecurity of 1000 merks 

ified Jigerhte Fclarator behbyed to be with exception of hisAs- 

rrke SES blickly Trifeft by the Biſhop af 37, Ann 

Mttnacioh ptoduced; long beforethe Gift granted tothk 

' Citatian ar Declarator thereupon ; | ſo-thi 

&y by tis Gift, if the Defender had gon. 

Dycharge, or.a cond Gift,..which needed no Decharator, as to the Þt- 


Y; 


etide the Donatar;, and in this, caſebs 

FOR: euro eve of Confirmation from the Syperier, 
foe ahy fir? 6 ati} Yhertfare is in the ſame cale,, as it the 
Stiperioehitmaſch hit: ſuitig i8t thiscakuafity, who would be excluded, 
asbeing 3 avlo,ss receiving afihgutir Succellor for an onerous. Cauſe, with 
out mention or reſcryation of any rigfit of his owii. ' 29, The right of pro 
, priety 
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priety comprebends, and is extended to all other lefſer Rights, ſo that who-''{\ 
ſoever diſpones the Fee,ts underſtood to diſpone all Right, unleſs it bere- *: 
ſerved ; and therefore the Superior diſponing the right of Property to a + 
new Vaſſal, either by his Charter upon Refegnation, or by Confirmation,” 
Diſpones all other inferiour Rights, ſo:that a Donatar of Liferent or Ward, 
diponing the Property, though without mention thereof, doth Diſpone 
the ſame, ard ore jus, and fo muſt the Superiours Charter of Property 

' Diſpone all Right rhe Superiour hath. 3®. The conſent of any Party-to 
2 Diſpoſition ot Property, tranſmits all Right the Conſenter had,and isnot 
underſtood to be non repugnantia,or to conſent that the Diſponer ſhould diſ- 
pon all bis right, for that he might do without conſent,unleſs he were inter« 
diced ;- but 1timports that the Confenter communicats hisown right,and the 
Superiours confirmation. is a. very full conſent, It was anſwered for the 
Purſuer, That albeit it be true that an original Diſpofition of Property is 
preſumed to £omprehend all lefſer Rights, unleſs reſerved, or that conſent 
doth often times operat the ſame effet , yet that makes nothing to the 
point in queſtion where there is nothing intended, or done, but the ac= 
cepting of a new Vaſlal in place of an old, and tranſmiſſion of the Right 
of the one to the other., ,which can only be: done by the Superior by 
Reſignation or Confirmation, which as: to this are alike, and no' man 
thought himſelf ſecure by a Charter 'upon Reſignation as to prior  Caſua- 
lities,, though not reſerved , and there is leſs reaſon for a Confirmation, 
whercunto the Vaſſal baving only diſponed his own Right,. the Superior” 
confirms what he hath = and accepts. him, but diſpones nothing of his 
own Superiority or any Caſuality thereof. : And in. Charters upon(Reſig- 
zation, the Vatlal having reſigned the Fee in the Superiors hands» favo- 
rey, the Syperiqr diſpons the Fee, but diſpons nothing of his Superiority, 
or any Caſuality thereof: and Charters either upon, Reſognation or. by Con- 
firmation are rot equivalent to the Superiors joint and fimple conſent, nor 
can be underſtood to give any more than what was.the Right of the for- 


upeOornys unleſs the Charter, cqntain a #ozo,damns, for-that is an 
Right. joyncd with the Communication. of thy old Right, and 


w##s granted by the King, 
uſe to paſs by {pecial Gifr, ot ban 
the King is not, prejudged by the negled 
in other -Superiorsz this only is common x 
ted excludes Recognition or any other igh 


With the Fee and Property, but not. Rights -as, 40, but burdens the 
fame 4; k jog fngular Succeſſors for their ; Talk hart Catyalities 
ples to adje Clauſes de, novo damus, where thele are BY, it is neither the 
tent of the Superior nor ,expeRation,of the Vaſlal tobe freethereof, 

The Lords repelled the Defence, and found 'that., a'.. Confowation, did 
not exclude the Superior or bis Donatar from the Caſualities of-the Supe= 
hority fallen, before the Confirmation, . whigh *550:canhRent with. the 
Right of Property 3 for albeit this Ri t.of, Annualrent'digi pot ſtand for- 
mally ig the perſon of the;former Vat who he: Rokr of Proper- 
ty, which comprehends the Annualrent, yet it wes no new original Right 
granted by the Superior, but a Tranſmiſſion of a part of the old Righe 
w this Anndalrenter, ot; 
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There was alſo an Alledgiance upon a Reſervation in the Chacter 
Confirmation, whereupon bath Parties pretended a ſpeciality in their g, 
vours. But the Lords determined the general point, that both Superigg / 
and Vaſſals might know their condition. 

Swintoun contra Kaills, Jeamnary 15. 1676. | Gt 

Aſter Robert Swintoun as Donatar to the Baſterdie of Andrew [,, ſu 
M purſues a Declarator of the Baftardie z Marion Kaills having a Gi lic 
of Ultimus Heres of the ſame, Andrew puriues aJfo Declarator thereupon, tio 
The Lords that they might prefer nenher Party m the Probation, dig hs. 
fore anſwer grant warrand to examine Witnetjes bc inde, whether Liyj w! 
who died thirty nine years ago, was holden and repute Baſtard, or Jawy. he 
ly begotten 3 whether his Father or Mother was married, and were holde Py 
and repute married, or did cobabite as Man and Wife ; and fx Wimgjy 
being examined for either Party, ſeveral ot Swintowns V Vitnelles deporgy 
that Lamb was repute Baſtard, and one deponed that his Mother mage / 
publick Repentance as Fwrnicatrix with his Father z but the other Vyy. x 
neiles deponed, that they were in his Fathers Houte, and ſaw his Fay of 
and Mother cohabite together as Man and V Vite. + 

The Lords found that he was no Baſtard, and Aſloilzied from the Dy. fon 
clarator of Baſftardie, in reſpe& of the Cohabitation as Man and VVik; to | 
and as to the Declarator of Ultimns Heres, Compearance being made foe Pri 
an appearand Heir, they were ordained to condeſcend upon the propic pre 
quity of Blood. | 


; Crokat contra Ramſay, Farwary 18, 1676. gra 
Dx Crokat as Aſſigney by John Donaldſon to a Bond of zoo pound Wa: 
: pranted to him by David Ramſay, charges thereon ; he ſuſpends 
this realdn; that the Cedent was Debitor' to him for fout years Aliment, 
Tr was anſwered; Nor relevat, unleſs the Aliment had been liquidat before 
Intimation of the Chargers' Aſfigriation, but it is how only hiquidat by 1 
ſubſequent Decreet, 'and is not receivable againſt che Afſigney, It ws 
Replyed for the Sufpender, That whatever might be pretended of aſnb- 
prune gngong ag an Aﬀigney for Caules onerous, yet this uy 
nation. 4s not for Cauſes ofierons, 'and the Cedertt Donaldſon being Good 
Brother'to this Aſlighey, the narrative of the Aﬀgnation will not prone 
the Cauſe onerous,” Utiteſs it be proven alimnde, and'the benefite of Aſfigne)! 
their being in betcer' tale than the Cedent , though be can only purſue # 
his' Procurator, introduced by Cuſtom in favours of Commerce, white 
the Cauſe is onerGus, 'but where the Aﬀignation is gratuitous, the Ally; 
ney" in no better: caſe than the Cedent,” and the Cedents Oath will proie 
agalut him,” ab4T6 muſt a politerivt Hquidation. 2%. 'The' Ailignarion 
being fraudulent betwixt configent Pertons, to ' exchude rhis liquidation, 
the Cedent having hothing,] and the Aﬀfigney knowing of the Aliment be 
fore rartanys croes rms rem to be received againſt him. 3%. The 
kquitation is 6nlyW'modifie the Yuota due for the Alimenc, and is vet 
an alteration of the” Species, 4s when Victual is turded inco Money, and Q 
therefore is rectivalle” aptiinſt'the Aﬀſighey. [1.207 we: 
- Fe Lords pt only 'uport the” firſt reaſon, and foimd' that if the Bo 
9, gs tous, Co petifation ws tompere ne agnnt the A up 
ney, "though th&>liquidatfor was” poſterior to rhe 1 mimaribh, and th th: 
the patrativeichis A Mfuvtich Eerwixe Good-Brothers, did not prote fl of 
RELIED EE 
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Binning contra Broiherſtones, eodem die. 

Lexander Binning having reduced a o_ of ſome Tcnements in Edin- 
burgh granted to Brotherſtones,he purlucs him to remove; who alledg- 

-d that be had jus reteztionis till the Meliorations of the Tenement were 
Gatisfied. It was anſwered, That what Meliorations he had made, was 7 
ſao, he having then an Infeftment of Fee, which being reduced, the Me- 
liorations we, as acceſſoriz, and he enjoyed the Maills and Duties all that 


Mer. 

The Lords found, that the Defender ought to have no fatisfation. for 
what Expenſes he gave out to keep the Tenement in as good Condition as 
he got it, but only for other Meliorations, as would be profitable to the 
Purſuer, by raiſing of the Rent of the Tenement. 


Cuninghame contra Brown, eodem die. 

Narew Cuninghame purſued Brown as Heir to his Father, for fulfilling 
a Bond of his Fathers,obliging him to releive the Purluer of all Cau- 
tionries, for which he was obliged for Robert Caninghame, and.,particularly 
of a Bord granted by the ſaid #obert and Andrew Cuninghames to Captain 
Lavrock, in England, after the Exglifþ form of a double Bond. The De- 
fender alledged, That this Ezgliſh Bond did not prove Andrew Cunninghame 
to be Cautioner for Robert, becauſe they. are thereby bound as conjun& 
Principals, It was anſwered, That in Ezgliſþ Bonds, the Perſon firſt ex- 

preſt is always underſtood Principal, and the others but as Cautioners, 
The Lords found the Alledgiance relevant, and for proving thereof, 
granted Commiſſion to the Judges of the common Pleas, to declare what 

was their Law in the Caſe: 


The Colledge of Aberdeen contra Heretors of Rather, eodem die, 
He Colledge of Aberdeen having a Gift of the Vacancies within that 
Diocefs, charges the Heretors of Rather for the vacant ſtipend 
Crop 1667, they ſuſpend on this reaſon, that they had payed bona fide to 
Biſhop Scrogie who was their Miniſter at that time, and who ſerved 
the Cure till Lamrbmaſs 1667, It was anſwered, That they could not 
pretend payment boxa fide, becauſe the Biſhop was Conſecrate before 
Whitſunday, and fo ceafed to be Miniſter of that Paroch, 29, Though 
he ſerved till Lambmajſs, becauſe the Legal Terms of Stipends, are Whit- 
ſunday and Michaelmaſ5, or the ſowing and ſeparation, ſo that a Miniſter 
tranſported before «Michaelmaſs, can have but the half year, which by the 
late AG of Parhiament is now ſo ordered in Anzs, which formerly had the 
priviledge quod anus ceptns babetur pro completo, which was never ſo in the 
Tranſportation of Miniſters. 

The Lords found, that the Biſhop having ſerved the Cure till Whitſa- 
day, the Heretors were in bone fide to pay him for his Incumbengy only 
one Term, he not having ſerved till M:chaelngaſe. a 

Stansfield contra Brown, January 19. 1676. ' 

Ir James Stansfield being Infeft in the Lands of Pitachope upon an Ap- 
prying thereof, purſues the Tennents for Maills and Duties. Com- 
Pearance is made for Helex Brown, who produced her Infefttment upon a 
Bond of Provifion by her Husband, prior to the Appryſing, and there. 
upon defended the Tennents, Whereupon it was alledged for the Purſuer, 
that this Infeftment granted to this Relic, is fraudulent after contracting 
of the Debts, whereupon the Appryfing proceeded, in reſpect that there- 
by the Defun& provides bis Wife to the Liferent of his whole Eſtate, It was 
anſwered, That this Provifion,although during the Marriage,was in uw 
Eee O 
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of a Contra& of Marriave; andit was never found that an Iofefrment on edn 
a Cont:ac of Marriage was quarrelable upon anterior perſonal Debs, i the 
b. ing only a Lifcrent- Right, and onerous by the Martwge, which wa up0 
not have proceeded.,if the Contra@ had not buen on fuch terms, ang ith elpe 
might be quarrelled upon anterior Debts, all the Proviſions for Wong yer 
which are moſt favourable and priviledged, would be unſecured. 20, Th, not 
Proviſion bears « xprefly 10 be in ſatisfaGion of an anterior ( ontrad] of wg, neec 
riage, which the Husband kad cancelled, and it muſt be preſumed, that thi | 1 
was Icfs than the former, and he was in an intire condition when he pra, 

ted it, [rt was Replyed, That whatever be the caſc or priviledge of Con. 

tracts of Marriage, pcrte ed before the Marriage, when it is intite ( Bill 
Parties to Contra@, or refile, albeit fraud may be incident and Competent Mc 
even in that Caſe, yet Proviſions granted ſtare matrimorio,are no wayginy he « 
like condition, for though they be not revock:ble, as Donations betyiy pur 
Man and Wife, becauſe of the natural Obligation for Men to providethg mig 
Wives, yet they may be moſt fraudulent, as this 1s 5 for the Husband knoy, top 
ing his own Debt, though he be not broken, by which it becomes kncyy Au! 
to the World, he way very readily give exorbitant Proviſtons to his Wit , 


in conſideration of her ſelt and the Children,in prejudice of his Credir 
and this Proviſion is of the mans whole Eſtate, and therefore it can be þy 
ſtained no further than as to the legal Proviſion of a Terce, And astoth 
narrative, bearing « former Contra, it cannot prove, being betwixt My 
and Wife, who are-the moſt conjun& and confident perſons of any ; ug 
It were eafie to forge ſuch Narratives to defraud Creeitors; ard albeitth 
Liferent be pretended not to make the Defun& a Bankrupt, ſeing theFx 
is intire and ſufficient to pay the Debts, that was expreſly repelled in the 
caſe of the Lord Lowr contra the Lady Craig, feing the Creditor mult 
out during the Liferenters life 3 and albeit the anterior Contra@ were 
proven, yet the Lady paſſing therefrom, and taking this rew Provifon 
ex intervallo, the interveening Creditors have intereſt to reduce the ſame; 
as was found in the Caſe of Mr, Jawes Reid contra the Counteſs of Durde, 
The Lords found this, Bond of Proviſton reduceable, in o far as it ws 
exorbitant 3 and found the ſame valid only in fo far as it was competent 
for ſueh Perſons, according to the condition of the Husbands Eſtate and 
the Wiſes Tocher, and ordained the ſame to be condeſcended on, and in- 
ſiruged : And found that the narrative of this Bond of Proviſion, did net 
prove that there was-an anterior Contra@, having the equivalent Prov: 
ſion, but found that Alledgiance relevant to be proven, to ſuſtain thi 
Proviſion againſt any perſonal Debt anterior to the Contra or Prove 
fion ; for in the Caſe of Reid contra the Lady Dundee, albeit he was ln- 
f-ft in an Annualrent before the: Ladies Infeftment in lieu of her former 
re by her ContraR, yet her Infeftment was preferred,ſeing the Cre u 


the Lands, and the Rents thereof 45 years paſt, upon this ground, thit 
his Good-ſir before the Contra@ had given an irredeemable Infefiment of the 
Lands to one Lockhert, who had poſlcfſed the ſame ever ſince, and craved 
an incident for producing of Lockþarts Infeftment. The Defender —_ 
c 


ditors por Infeftment was baſe, not clad with Pofleffion, and the Ladies a 
was cladwith the paſlefſion of a Liferent, reſerved to her Grand-mother, ſi 
 Meinzies contra Meinzies, eodem die. { 

Einzies of Caftlehill Infeft his ſecond Wife, and the eldeſt Son ofthe b 
Marriagein the Lands of Sokartoun with warrandice , William Mem- | 

zies of Raw, having right to this Infeftment , purſues this cMeinzies d X 
Caſtlehill, as Heir to his Good-ſir »pox the Warrandice, to pay the value of : 
{ 
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ed no Proceſs in this method, but the Purſuer ought to have inliſted upon 
the Infeftment againſt the Tennentsz and &f Loc had defended them 
upon his Right, he ought to have intimat the Pley to this Defender, 
eſpecially in this unfavourable caſe, which hath lyen Dormant near 40 

ears, It was anſwered, That though that be the ordinar courſe, yet it is 

not excluſive of this order3 and there was no reaſon tothrow out expenſes 

needleſly ina Proceſs that could have no effec. 
The Lords found no Proceſs in this Order. 
in Argile Supplicant, eodew die, - 

In Argile being Executor nominat to a Defunt, he gaveina 

Bill tothe Lords, repreſenting that the Commiſſar of Argile being with the 

' Mccleans, there was Lettersot Intercommuning publiſhed agaip(t him, and 

he did not Officiat in his Office as Commiſſar, and hath no power of De- 

putation, there being no Biſhop of Argile, and therefore deſired that he 

might have warrand to intromet with the DefunQs Moveables, and licence 

to purſue, from the Lords, as being the Kings great Conſiſtory, and having 
Authority to ſupply the defeds of inferiour Courts. 

Which deſire the Lords granted. 


Gordon contra Lord Duffus, January 20. 1676. 
Aſter George Gordon having purtued the late Lord Dof«s, he infilts now 
M in a Transferrence again(t the now Lord Daffss, as Heir to his Fa- 
ther, and produces his Retour. It was alledged for the Lord Duffus, no 
Proceſs in the transferrence, untill it be Inrolled and Piſcuſt, according to 
the Book of Inrollment, It was anſwered, That Transferrence in waken- 
ings being but incident and acceſſory Proceſs,need not ofnew to be Inrol- 
Jed, but proceed with the Principal Cauſe, asit was Inrolled before, which 
is ordinarly praiſed in Wakeningsz and the ſame reaſon is for Transfer- 
rence, where the Paſſive Title is inſtantly verified, 
The Lords ſuſtained the alledgeance, and found the Proceſs to proceed 
according to the Inrollment in the Principal Cauſe, without a new Inrolk- 
meat of the Transferrence. 


Home contra Home, January 21, 1676: 
HE Home gave in a Bill, defiring that Mr. Patrick Home Advocat 
might bedecerned to pay to her the Sum of 2000 merks, which was 
all the Means ard portion ſhe had by her Father, in reſpe& that Mr. Pa- 
wrick by a Tack ſet to him by his Father, is Intrometter with the Eſtate of 
Rewtoun, for (atifying of the Creditors, It was anſwered for Mr. Patrick, 
that he could not be obliged toanſwer upon a Bill, unleſs it had been in re- 
lation to matters in his Office as an Advocat z and by the A& of Regulati- 
onall Proceſs muſt be Inrolled, and comein by the Roll. 

The Lords repelled this alledgeance, and ordained Mr. Patrick to anſwer 
upon the Bill, in reſpect that they are always accuſtomed todetermine Bills 
and todiſculs Cauſes upon Bills of Suſpenſion (where both Parties appear) 
ſummarly, and likewiſe other Bills that require preſent diſpatch againſt per- 
lons in and about Edinburgh, who are cited upon the Bill, and to anſwer 
defore the Ordinar upon the Bills, and ſo ſtop not the preference of ſolemn 
Proceſſes, which arediſcuſled by the Ordinar upon the Bench by the Roll 
and which is now more neceſſar than formerly, in reſpe@ that by the Att 
of —_ - - a G__ time ere a Proceſs under the Signet can 
come 110, And this caſe being Alimentary. a 
diſtreſs, The Lords ſuſtained the Bill. = tam. 


Ece 2 Duke 
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Duke of Lauderdale contra Lord and Lady Teſter, January 26, 1674, 
E Duke of Lauderdale having Diſponed his whole Eſtate to hi 
| Daughter the Lady Teſter,by a Diſpolition before her Marriage 
alſo by her Contract of Marriage, both containing a Rezerſion upon a Roþ. 
»oble by himſelf, or the Heirs-male of his Body 3 he uſed an Order, and g. 
tained Declarator in: foro; and having charged my Lord and Lady Teſter 
renounce and reſign, accordingly he offered a Draught, which he required 
to be ſubſcribed for Implement:they gave in a Bill of Suſpenſion upon obeg. 
ence,and therewith ſubſcribed a Renunciation and Reſignation. The Lorg 
havingappointed the Suſpenfion to be diſcuſt upon the Bill, as they door, 
narly when-ever the Charger requires it, the Charger having producy 
the Draught as his ſpecial Charge : It was alledged for the Suſpendershy 
they offering a Subſcribed Renunciation for obedience, they were nat g. 
bliged to obje& againſt the Chargers Draught 3 but their reaſon was yr, 
queſtionably relevant, and inſtratted by the Renunciation produced, yy. 
leſs the Charger could obje& againſt it, It was anſwered, That ina mate; 
of this importance of the Dukes whole Eſtate, he wasnot obliged to accept 
of a Renunciation,unleſs it were Subſcribed before ſuch perſons as he woul 
deſire tobe preſent, that there might be noqueſtion ofthe truth of the Sub. 
ſcription, by the Witneſles difowning the fame ; ſo that this Renuncii. 
on being only to be conſidered as an unſubſcribed Draught, and ty 
Draughts being offered, the Charger was ever allowed to make his ow 
ſpecial Charge. 

Whichthe Lordsſuſtained, and allowed the Suſpenders to Object, 

The Suſpenders obje&ed, that by the Chargers Draught, the Lord I; 
fer was required not only to conſent .to his Ladies Renunciation, who i 
Fiar, but to take burden for her, which though oft-times it be in Writsf 
conſent, yet without expreſs conſent the Husband is -not obliged to take 
burden for his Wife, whereby he would become Surety for a]l her deeds 
' prejudicial to the Renunciation, though they were done after his death, 
It was anſwered, That the Clauſe of taking burden being ordinar, ought to 
be inſert, and that the Charger was willing that it ſhould be declared, thit 
ir ſhould import no more but the authorizing my Lady, as her Husband, 

The Lords ordained the Clauſe to be thus expreſſed, That my Lady wh 
is Fiar ſhould renounce and reſign, with conſent of my Lord as Husband auth 
rizing her, and he for himſelf, for any Right he hath by the Diſpoſition or Co 


tra 


Drummond contra Lawrie and Hamilton, eodem die, 

Me Robert Drummond diſponed his Eſtate of Meidhope to Sir John Drun- 

0nd for 33000 merks, and Aſſigned him to Sums extending to 20000 
merks, redeemable in his own time only, and bearing this Clauſe, That if i 
Right ſhould become irredeemable, Sir Jobn ſhould be obliged to pay 3000 mk 
fo any perſon Sir Robert or his Lady ſhould leave the ſame to,in Legacy, the Eftute 
being jreed of debts and burdens z Sir Robert Aſſigned this Sum of 3000 merk 
to his Lady, and ſhe transferrs the ſame to George Hawiltonz Sir John hav- 
ing given in ſeveral Debts to affe& the Lands of Scotftour, Diſponed by 
Kobert to him upon Death-bed. It was alledged by Lawrie of Blackwood, 
who had adjudged theintereſt of Sir Roberts appearand Heir,in the Landsof 
ScotStoun, that Sir John behoved to deduce the 3000 merks which Sir k- 
bert had powerto Legat, and had exerciſed the faculty by this Afiignation- 
It was anſwered for George Hamilton, that he had the only Right to this 


3000 merks; foralbeit it be provided that Sir Robert may leave it in Legs: 
Cy, 
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cy, which imports that he may do it in Teſtament, or on Death-bed, yet 
heisthe Fiar of the Sum, and might diſpoſe of it by Aſlignation, as he hath 
done. And as tothe Creditors, they neither have, nor can affect this Sum, 
before it was tranſmitted from Sir Robert by his Aſfignation 3 but ſcing Sir 
Jobw, who hath right to all the Debts, and had his option to inſiſt againſt 
Sir Roberts Eſtate, real or perſonal,but hath affe&ed Scotſtoun therewith, he 
cannot be forced to quarrel Sir Roberts Aſſignation; nor hath he any ground 
to quarrel the ſame, Sir Roberts whole Debts being ſatisfied otherwayes, 
and he no Bankrupt nor inſplvent, And albeit the Aſhignation were on 
Death-bed, yet by the conception of the Clauſe, That it might have been by 
way of Legacy, it is ſufficient : And the appearand Heir to whole behove 
Blackwood hath adjudged, would be obliged to warrand Sir Roberts Aſlig- 
nation. It was Replyed, That the Aſiignation being upon Death-bed, 1s 
in effe& a Legacy, which can never take effe&, but dedu@is debitis. 

The Lords found that Hamilton had the beſt Right to the Sum, by Sir Ro- 
berts Aſſiguation, and that Sir Fohn» who was the only Creditor could not 
be compelled, or had no interelt to quarrel the ſame. 


The «Maſons and Wrights of Edinburgh contra the Sieve-wrights, Op- 
bolſterers and Plumbers, January 29. 1676. 

N the mutual Declarators between the Maſons and Wrights, and other 
Trades lncorporat with themz The Lords did ypon the 15 day of De- 
cember laſt find, That five of theſe Trades that were anciently Incorporat beſore 
the Sett, were capable of being elcFed Deacons to the Wrights and Maſons, but 
the Sieve wrights, Upholſterers and Plumbers being received into that Incorpo= 
ration ſince the year 1646, long after the Settthey appointed the Parties to be 
beard as to them, It was alledged for the Wrights and Maſons, that theſe 
Trades were not in the like caſe with the former, becauſe they were after 
the Kings Decreet Arbitral, ſettling the Conſtitution and Government of 
the Town, which bears expreſly, That the Deacons ſhould be expert men int 
their own Crafts > But it cannot be pretended that theſe three petty Trades 
could be experteither in the Crafts of Wrights or Maſons, or any of the 0- 
ther Trades Incorporat before the Sett;zand it were a great detriment to the 
Government of the Town, that perſons of ſo mean Imployment might be 
capable to be Deacons,and ſo capable of the Government of the Town, nor 
could they have $kill to overſee the other Trades ; and their Admiſſion 
which 1s produced limits them to particulars, ſo that they are incapable 
of any further, and conſequently cannot bethought to be admitted to the 
higheſt capacity of that Incorporation 3 For all free Donationsare ſtritly 
to be interpreted, eſpecially priviledges, neither could any new Trade be 
aſſumed after the Sett, without conſent of the King and the Town. It was 
anſwered, that albeit the Majors and Wrights and their Fraternity could 
not Incorporat any Trade without conſent of the Town, yet it could not 
be denyed, but that ſuch Trades as by poſterior cuſtome did ariſe by divi- 
ſion of the Trades formerly Incorporat, could not be excluded from all the 
priviledges thereof; for if by time and cuſtom the Wright-craft were divid- 
ed,and a diſtin& Craft of Coach-makers,C abin-makers,or Turners made, they 
were all truly Wrights, though their Priviledges were not extended to all 
ManufaRuresin Timber; And in like-manner Cutters of Marble, or Carvers 


of Stoxe, though they could do nothing to Laying, were yet truly Lithotows * 


or eMaſons, and ſo could not be excluded from all the priviledges of the 
Maſons , and theretore theſe three Trades being all Workers in Timber, 
are Wrights, and cannot beexcluded from all their Priviledges ; for who 
can refuſe that a Sjeve-wright is a Wright, and an Upholſterer/a maker of 

Eee 3 Chairs, 
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Chairs, Cheſts and Coffers 3 and Plumbers, though they work in Lead ©, 
not work unleſs they be Wrights 3 but much more when they have Admi. 
ſions expreſly Incorporating them to the Confratri of Maſons, Wrights, ang 
their Brethren, by their Admiſſions produced. Likeas they are all diſting 
Trades, having diſtin& Maſters, and breeding: Prentices, and as fit to be 
Deacons as the other Trades already Incorporat, who in the overſight of 
the work of the Incorporation take the affiſtance ofthe Maſters of the par 
ticular Trades; neither could the Town hinder , but they have actualy 
conſented, and have received the Compoſition of thoſe three Trades; ng, 
is there any pretence of the Kings conſent, who a&ed by reference ag 4x. 
biter, and conſidered only the Ballance betwixt Merchants and Trade, 
And ſcing theſe Trades have always ſince their EreQton exerciſed all ſociy| 
Ads, by voting in the Eleftion of Deacons, and being Box. maſters, ther 
is no pretence from excluding them from being Deacons, an4 in dio thy 
admiſſion ſhould be interpret againſt the Wrights and Maſons , pranterg of 
the Admiſſions, who though they limite their Trades,as tothe extent ofther 
Trades, yet it is without any limitation asto Priviledges. 
The Lords found all theſe three Trades capable to be Deacons likewiſe, 


The Biſhop of Caithneſs contra Innes, eodemr die. 

He Biſhop of Caithneſs having obtained Certification againſt ſeveral o 

his Vaſlals Rights, purſues Innes to remove from certain Lank 

which he held of one of the Biſhops Vaſlals, who alledged that the Cer, 
tification could not work againſt him, becauſe he was not called to the 
Improbation, and his Infeftment was a ſtanding Right ſufficient todefend 
him. Ir was anſwered forthe Purſuer, 1% That he was vbliged to &/ 
none but his immediat Vaſſals, and needed neither know nor own Sub-yi{ 
ſals, whoſe Rights fall in conſequence. The Defender anſwered, Tha 
he could not misken him who was in aQual poſſeſſion, before his Inpry 
bation, 29. Albeit there had been no need to call him in the firſt inſlance, 
yet he hath raiſed ReduQton of the Certification, as proceeding by Cal. 
Iafion of the Biſhops immediat Vaſſal his Superiour3 and doth now produce 
his [»fefiment holden of the Biſhop, which would have ſatisfied the pro 
duQion, and exclude the Improbation and Reduction. It was Replyed for 
the Purſuer, 'that the Defenders Right fell in conſequence, neither wa 
there any Colluſion. 29, The Charter produced is in amo 1634, lony 
after the AR of Parliament 1606, Prohibiting Biſhops to Diſpone their Bene: 
ficer, or grant Penſions thereof, longer than the Incumbents life ; and the Chit 
ter produced bears it, tobe an Original Right afier a former Improbation ; (y 
that it isa manifeſt Dilapidation of the Benefice, ſcing the Biſhop ſhould 
have continued in the property, It wasDuplyed, That it is clear by the 
AR of Parliament, that the Dilapidation prohibite, is only by granting 
Fens or Tacks with diminution of the Rental the Land payed formerly to 
the Biſhop : But this Charter in 1634, was no diminution of the Rental,b+- 
cauſe it is offered to be proven that the Fen-dnty therein is as great as the 
Fendniies in the old Charter of their Lands, preceeding the Act of Patli 
ment; and if Certifications byChurch-men were ſuſtained, which are frequent 
amongſt ſuch a multitude of Vaſſals, it would be of very evil conſequence. 
The Lords found that the Certification was valid, and the Sub-vaſlil 
needed not be called in the improbation,but his Right fell in conſequence; 
But found that the Sub-vaſſal in the ſecond inſtance by Reduction, pro- 
ducing his Superiours Infeftment, ought to be reponed againſt the Certit. 
cation, and found that it was no Dilapidation, nor no unwarrantable 


Deed, for the Biſhop to pa from the Certification, and to give a new [n- 
fettment, 
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Cfment, without diminution of the old Feu-duty, payable beforethe Act of 
Parliament. . 


Mclurg contra Mwrray, January 28. 1676, 
Ames CMclurg as Donatar to the Liferent of Robert Charters,and having ob- 
rained general Declarator, purſues for Maills and Duties of his Lands 3 
Compearance is made for Matthew Murray, who alledged Abſolvitor, be- 
cauſe the Rebe] was denuded of the Lands in queſtion by an [»fefiment 
upon an Appry ſing led againſt him within year and day of the firſt Ap- 
pryſing, and compleated by Infefiment within the year 3 - whereby thir 
Lancs being come the property of another perſon who was not Rebel, it 
s equivalent,asif the Rebel had Relaxed within year and day,which would 
have purged the Rebellion quoad the Liferent-Eſcheat, though not as to the 
ſingle Eſcheat 3 for this ſingular Succeſſor needed not Relax himſelf, and 
needed not Relax his Author. And if this were not ſuſtained, it were eaſe 
for Debirors to exclude all their Creditors,by going to the Horn,and conti- 
nuing thereat year and day, and taking the Gift of Liferent in confident 
perſons names, whereby the Creditors could have no acceſs during the De- 
bitors life, And it kath been frequently decided by the Lords, that albeit 
voluntar Diſpoſitions in curſ# rebelionis, purge not the Superiour as to 
the Liferent-Eſcheat, yet Diſpoſitions i= curſu, which are neceflary, and 
granted in implement of Diſpoſitions anterior to the Rebellion, or Ap- 
pryſings for Debts anterior to the Rebellion are alwayes preferable to the 
Litercnt-Eſcheat. It was anſwered for the Purſuer, that this Excipient 
hath no Appryſkng or Infefiment in curſu ; but the only Appryſing and In- 
feftment within the year belongs to James Mclurg himſelf 3 and it is jus 
tertiz to the Excipient to found upon James Mclurgs Appryſing, which he 
way make uſe of, ornot make uſe of, as he pleaſes. It was Replyed for 
Murray, that by the A of Parliament 1661, betwixt Debitor and Credi- 
tor, Appryſings deduced within year and day come in pari paſſu, as if one Ap- 
proſing were led for both: Tta eſt, that Mwrray although he hath not Appryſed 
within the year after the Denunciation, yet his Appryfing is within the year 
of James M*lurgs Appryling, and ſo he may found upon the ſame,as if it 
were included therein, and Faxes cannot paſs from it without his conſent g 
and therefore James cannot have the Maills and Duties, as Donatar of the 
Liferent- Eſcheat,but they will divide betwixt him and Murray as Apprylers, 
within year and day. 

The Lords found that James Mclurgs Appryfing and Infeftment being 
within yearand day of the Denunciation, = for a Debt prior to the De» 
nunciation, did exclude the Liferent-Eſcheat, and that Murray having Ap- 
pryſed within year and day of M*lvrg, he could not paſs from his Appryſ- 


1g without Mzrrazs conſent, and ſo Mwrray ought to come in par paſſu 
with Mclarg, 


' Jackſon contra Simpſon, eodem die. 
I a Competition betwixt Charles Jackſon, as Creditor to one Vander- 
firaiton, who had then Arreſted and obtained Decreet, and Alexander 
Son as Donatar to Vander ſtraitons Eſcheat, 
The Lords found that the- Arreſters Debt, albeit by his Bond dated after 
the Rebellion, yet being for implement of a Contra& anterior to the Re- 
bellion, did affe& the Eſcleat-goods, and was preferable to the Donater, 


albeit this Bond wasnot in Corroboration, but a new Bond upon a Diſcha 
granted of the foreſaid Contra, ot ” 


Ece 4 Lawrie 
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Lawrie contra Drummond, February 1. 1676. 

\ A T Iliam Lawrie having adjudged the Lands of Scorſtoun upon a Day 
due by Mr, John Drummond the appearand Heir,and to his own he. 
hove, purſucs a ReduGion of a Diſpoſition of the ſaids Lands granted by Si 
Robert Drummond to Sir John Drummond, as being done on Death-bed, which 

Diſpoſition bears, For love and favour and for divers onerous Cauſes, wherey 
on the Lords did formerly find that the Diſpoſition was ſuſtainable, in ſoky 
as an onerous Cauſe could be inſtructed 3 and ——_ Sir John baving 
produced ſeveral Debts due by Sir Robert to him, doth now infiſt up 
this ground , that Sir Robert was Debitor to Sir John by the Clay 
of Warrandice of the Lands of Meidhope, diſponed by Sir Robert to $ 
John in liege ponſty, which not being for an equivalent Cauſe onerons, ap. 
terior Creditors might reduce the ſame, in which cale Sir Jeb» could hay 
no recourſe upon the Warrandice, the Eſtate going to a lingular Suceef 
ſor, andit cannot be queſtioned but a Diſpoſition on Death. bed, making 
a perſonal Warrandice rea), was for an onerous Cauſe, and not reduceahle, 
The Lords ſuſtained the Diſpoſition as a Security of the Clauſe of Warrgp 
dice of Meidhope, providing that any diftreſs upon that Clauſe be timeouſ 
intimategand that Sir Joh» make uſe of all the Rights he hath to excludethe 
diſtreſs,either by vertue of Sir Roberts Diſpoſition or otherways, and tha 
the Lands may not be perpetually burdened with that Relief, they reſtrie 
the ſame to diſtreſſes occurring within ſeven years, ſcing the Lords did 
extend the Diſpoſition beyond: the expreſs tenor of it, to what was juſt fe 
Sir Robert to have granted, or wherewith Sir Joh» might have affeftd 
the Lands of Scotitown, if they had been in another Mans perſon, there 

fore the Lords found that they might qualifie the ſame in theſe terms, 


Veitch contra Pallat and Ker, eodems die, 
\ A F Wiam Veitch as having Right to a Sum due by James Sander to 
Y one Nairn, whereupon Horning was uſed againſt Sanderſon, did 
thereupon reduce an Aftignation granted by Sanderſon to Robert 8rown 
and James Ker, and was preferred to them in a Sum granted by Bond by 
Sir George eMaxwell to Ker for the two part,and Brown for a third,which 


Bond was granted in place of a former Bond due to Sarderſor: by Collond * 


Stuart, It is now alledged for Brown, That Veitch his Sum ought only to 
burden Kers part of the Bond, becauſe Sanderſon the common Author wa 
denunced at the inſtance of Brown long before he granted the Aflignation 
to Ker, and therefore Peter Pallat ſucceeding in the Right of Brown,could 
be' burdened with no ſhare of Veitches Debt. It was anſwered, 19. That 
before Sanderſons Rebellion, Ker had a joint Intereſt with: him in Start 
Debt, which-is inſtructed. by a Declaration under Sarderſors band, in 
which Yeitch is Witneſs, which muſt import YVeitches knowledge, andeon- 


ſent to the truth of the Declarator. 29. Ker and Brow having accepted, 


a Bond from Sir George Maxwell to both, two thirds to Ker, and one third 
to Brown, Brown had acknowledged: and homologate - Xers Right, and 
could not quarrel the ſame, even-by ReduRtion, likeas now he hath no 
ReduRion. 

The Lords found that Veitches ſubſcribing as Witneſs to Sander(ons De- 
claration, did not import his knowledge or acknowledgment of the Cots 
tents of the Writ; and found that Sanderſons Declaration after Veitch: 
diligence by Horning, and a 'Gift of Eſcheat, now inſiſting upon the 
Debrin the: Horning by Redu@ion, could not prove or be effecual againlt 


Veitch, unleſs it were proven by a Writ anterior to the Rebellion : = 
y ou 
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fund alſo, that the accepring of a joynt Bond, did not ſo - homologate 
2s to hinder either Party to reduce the others Affignation , it being 


then ſtanding, and the ground of that Bond. 


Duke of Laxderdale contra the Lord and Lady Tefer, Febrnary 2, 1676, 
He Duke of Lauderdale having obtained a Decreet of Declarator of 
Redemption of his Eftate diſponed to his Daughter the Lady x 

redeemable by a Roſe-noble, and having charged the Lord and Lady Teſter 

to renunce, and given in a Draught of the Renunciation as his ſpecial 

Charges It wasobjeRted by the Lord and Lady Teiter, That by the Draught 

they were fo renunce all Right to the Eſtate of Lauderdale which they had or 

could pretend any manner of way, which ought to be limited by vertue of 
the Rights redeemed, for there is no reaſon to exclude any other Right, 
and particularly they condeſcend upon the Right of fome Steads in Lamber- 
oor, whereunto they have a ſeveral undoubred Right of Property, and 
which the Lords have already reſerved, as accords of the Law, and there- 
fore there ought to be the like reſervation of any other Right they have. 

It was anſwered, That the Decreet of Declarator bears expreſly, to renunce 

all Right whatſoever, which is the common ſtile of Declarators of Redemption, 
which as it is ſpecially a Declarator of Redemption, fo it 1s generally a De- 
clarator of Right ; and therefore in the Dedarator of Redemption, the 
Defender might have proponed a Defence upon any diftint Right, which 
if inſtructed, would have been accepted and reſerved fimply from the ge- 
neral Elauſe, or if there had been any evidence of it, it would have been 
reſerved as accords, and the Charger is yet willing that the like reſerva- 
tion be as to any Right the Suſpenders ſhall condeſcend upon, or inſtru 
and evidence;and there is here a ſpecial confideration that the ſpecialClauſe 
Thould ſtand, becauſe there is an expired Appryſing of the Eſtate of Zax- 
derdate affigned to the Suſpenders by the Dukes defire upon the ſame 
terms, with the Taifkzie and K contained in the Contrat of Mar- 
riage, which if it be not renunced by that general Clauſe, would breed a 
new Plea and Proceſs. 

The Lords ſuſtained rhe Draught of the Renunciation as to the general 
Clauſe, as being conform to the of Declarator #: foro, but allow- 
ed the Suſpenders to condeſcend upon any ſeveral Right, not containing 
the like Reverſion, and if they could ce and inſtruft the ſame, de. 
clared the ſame ſhould be reſerved ſimply 3 or if they could but give any 
good evidence thereof, the ſame ſhould be reſerved as accords. 


| Cultie and Hunter contra Earl of Airly, February 3. 1676: 

Homeas Cultie and Hunter purſues the Earl of Airly upon a Bond 
of Corroboration granted by him,corroborating two Bonds granted 
by his Father after this Earl was Infeft in the Eſtate, tor which two Bonds 
he could not be overtaken,but by this Bond of Corroboration only.” It was 
alledged for the Earl, That the Purſuers have no Title or Right to this 
Bond of Corroboration, but only to the two Bonds corroborate, the Af 

rag dry doth not dy as — that —_— Lun wHh 

: ollowed, or may follow thereupon, albeit it anted after the 
Bond of Corroboration, and therefore it muſt be underſiood that the Ce- 
dent did of defign forbear to affign the Bond of Corroboration, that the 
Defender might not be diſtreſt thereupon. It was anſwered, That the 
Aſlignation to the principal Bond and Debt carrieth with it, without any 
expreſs Clauſe, all acceſſory Securities, quia acceſſorives ſequitur ſunm princi- 
pale, unleſs there had been an Exception or Reſervation, which is the or- 
Ffrf dinary 
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dinary way, .otherways the Bond of: Corroboration would without corp. 
deration becvgcuate, for.it could not belong to the Cedent, ſcing he j 
denuded of the Sum, and it is now pretended that it could not belong tg 
the. Aſſigney 3 but hee the matter is very clear, that the Cedent deſigned 
"not to reſerve the Bond of Corroboration, becaufe 1t 1s produced by the 
fone, which preſumes the delivery thereof to him, and that Clay 
*with-all that hath followed, $C. 1s ex ſtilo, as18 the Clauſe, with power to Par. 
ſue, Compone, and Diſcharge, yet all of them are iwplyed in the very af 
ſignation to the Debt, unleſs they be reſerved. | 
© The Lords ſuſtained Proceſs upon the Allignation, and found it rex. 
.ed the Bond of Corroboration, as being delivered to the Purſuer, 
FULLY Hepburn contra the Laird of Hiltour, February 5. 1676, 
; Alter John Hepburn Miniſter at Er/{tounz having charged the Laird of 
M Hiltoun for his Stipend, he ſuſpended on this reaſon, that the Mj. 
niſter had poſſeſſed a Houſe in Hiltourn pelonging to the Suſpender for (6 
veral years. . It was anſwered, That the  Potte{ſion of this Houſe could 
import no Rent,becauſe he offered to prove by the old Lady Hiltouns Oath 
from whom he had the Poſſefſion ofthis Houſe,that it was by her tollerance 
.to poſſeſs four Rooms of the Houſe that was ſtanding waſte, without 
Duty, which being found relevant to be proven by the Ladies Oath, the 
Charger by. a Diligence upon the AR, ſent a Meſlenger to the Ladig 
Houſe, who returned an Execution, . bearing that be delivered a Copy to Hil. 
toun himſelf.in the Houſe, who declared that the Lady was unwell, and ul} 
mot ſuffer hine to go to the Room mhere ſhe was, affirming that ſhe was umel, 
whereupon the Miniſter craves that ſhe may be holden as confeſt. It wx 
alledged for Hiltoun, That ſhe could not be holden as conteſt, becauſe ſheyy 
.not perſonally. apprehended, It was anſwered, That the Certification ty 
be holden as confeſt, being juſtly introduced by our Cuſtom, againſi the 
.contumacy of Parties who refuſe to depone, albeit ordinarly it takes place 
where-the Party is perſonally apprehended, yet there are fingular Calg 
Excepted, as when a Party is out of 'the Country, or latent, for then 
ney are holden as confeſt on a Citation at the Market Croſs ; and like- 
Wile if the Meſſenger know or condeſcend upon a.ſpecial Evidence tht 
the Party.is in the Houſe,and was hindered to have acceſs to delivera Copy, 
as was found in the caſe of William Teomar, that the Exccutions did bex, 
that the Meſſenger did hear the Partie ſpeak, and that he thruſt to the Dur y- 
0n him, and would not ſuffer him to enter 10 give a Copy, and much morehere 
where Hizltoun himſelf who was the only Party received the Copy from 
the Meſſenger in-his Mothers Houſe, and would not ſuffer the Meſl 
to'go to her, pretending that ſhe was unwell; and thoughin the caſe ofLind: 
Jay and Swiztoun contra Inglis, decided the fifth day of July 1670, theEx- 
ecutions bearing.that the Meſſengers knew that the Party was within the Houſe 
but that his Wife forcibly keeped them ont, the Lords did not *hold the Pany 
93s confeſt,” but, granted a Diligence to cite them 'at the Market Crols s 
difficilis inventions, with Certification to be holden as confeſt; yet there 
was no particular Evidence of the knowledge of the Meſſenger and Wit 
niefies that, the Party was in the Houſe ; but here Hiltour acknqwledged, 
char his . Mother . was in the Houſe, but refuſed acceſ$'to her, becauſe ſhe 
was unwell, which wasno juſt reaſon, becauſe the fight of her was fuff- 


cient to haye given a Copy. _ 


- The Lords in conſideration of the Circumſtances, held the Lady as con- 


feſt upon this Execution, the Copy having been' giyen to Hiltown himſell, 
Who. hadacquieſced to his Mothers, Qath, not as 4 Witneſs, but as _ 
xi3ctb 1 aſter 
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Maſter of Rae contra the Laird of Dunbeath and others, Febryary 8. 1676. 
He Maſter of Rae as Aſligney by his Father and his Tennents, purſues 
Dunbeath and others for a Spurizie committed by them in ano 1468, 
having entred Swherlard with a great number of Men, and committed a 
great many Depredations. The Deſender alledged, That the Spilzie 
ought to be reſtricted to wrongons Intromiſjion, becauſe it was not intented 
within three 'years of the Fa&, and therefore doth preſcribe as to the pri- 
viledge of Spnilzie,the Oath in litem,and violent Profites. It was anſwered, 
That for the fame FaR there was a Criminal Purſuit within the three year. 
It was Replyed for the Delender, Non relevat, becauſe upon the Fat ma. 
ny diſtin& and different Actions may ariſe, as Spuilzie and Contravention, 
yet the inſiſting in a Comravertion will not hinder the Preſcription of the 
Spuilzie, ſo upon this Fatt there is an Aion Ciiminal, which is publick 
for puniſhing of the Offenders, wherein there was no concluſion as to re- 
ſtirution, or damnages of the Party injured, and there was another diſtin&t 
civil Action of Spuilzie, both which might have been conliſtent and intent- 
&d together, and the paſſing from the one, whether tacitly or expreſly by 
forbearance three year, did not pals frem the other, and it were a dange- 
rous matter to give an Oath i» liter to inſtruct a Libel, whercia there is 
three hundred thouſand Merks libelled, 

The Lords found that the Action could only be ſuſtained for Reſtitution, 
and that the Criminal Purſuit did: not interrupt the Preſcription as to the 
Civil Purſuit, they being wholly diſtin, but declared they would take 
conſideration toextend the ordinar Profites,. in regard of the odiouſneſs of 
the Depredation. 

| Aikman contra Oſwald, eodem die, 

After William Aikwan having obtained Decreet cognitionis cauſe 
againſt James Oſwald, upon bis Renunciation to be Heir, purſues 
Adjudication of certain Tenements 3 which being called, and given out to 
ſee, was given back without a return, the Advocat who ſaw it, declaring 
that he was not for the Defenders ; and being again called by the Clerk, in 
preſence of the Ordinar, he obtained a Decreet of Adjudication, wheres 
upon there is a Bill given 1n to ſtop the ſame, craving that it might be 
given out'to be ſeen and returned, and inrojled, It was anſwered for Aik- 
wan, That the Defenders Mother hath inſiſted in an Adjudication before 
the Sheriff, and obtained the ſame by colluſion, and therefore now 
Aikman having obtained Decreet betore the Ordinar, though in abſence, 
the Defendet ſhould not by colluſion delay him, but immediatly anſwer, 

otherways the Lords are not _—_— to ſtop or delet his Decreet, 

The Lords in confideration of the Collufion, refuſed to delet the De- 
creet, but allowed a ſight in the Clerks hands, and to anſwer before the 
Ordinar. | 


Scrimzeowr contra the Earl of Northesk, eodemr die. 

Uthrie of Achmethie granted Diſpoſitionto the Earl of Northesk of his 
G Lands of Achmetbie, which by a Back-bond was qualified to be for 
payment and relief of Sums due to the Earl : But before Infeftment Umquhile 
Major Scrimzeour Appryſed the Lands from Guthrie, and was thereupon 
Infeft, and obtained Decreet of Maillsand Duties againſt the Tennents, and 
being killed at Dazbar,the Earl of Northeckentered to poſſeſſion,and obtain- 
ed payment of the Maills and Duties from the Tennents, without Proceſs 
of Law : Margaret Scrimzeour being Inteft as Heir to her Father, did ob- 
tain Reduction of the Earls Right, as _ polteriorto her Fathers Right, 

Fft2 an 
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and now purſues the Earl for Compt and Reckoning of his Intromj 
who alledged Abſolvitor for all years preceeding the Decreet of k edugj 
becauſe he injoyed the Rents as bona fide poſſeſor, by vertue of his 1p b. 
ment of Relief. The Purſuer anſwered, 1% That bona fide poſeſoor ig only 
ſecure when he poſſeſſes as Dominus , who may freely ſpend what he hath 
But this Infefiment being for Relief, and comptable, was in place of a$ 
and cannot be preſumed to be ſpent as Rent, 29. Bora fides cannot þe 
pretended where the poſſeſſion is vitious, v7 clam ant precario; but the 
Earls poſſeſſion was vitious, interverting Scrizzzeonrs poſleſſion, who hag 
obtained Decreets againſt the Tennents, and ſo was Clandelſtine, 
Defender Replyed, That he wasnot obliged toknow Scrimzeours Right o 
Poſſeflion 3 but being Infeft by the common Author, he might warray, 
ably demand the Duties from the Tennents3 and if they voluntarly payyy 
him, he might lawfully take up the ſame, and continue his polleſſion ti 
his boxa fides were interrupted, or his Right reduced. 

Which the Lords ſuſtained,and-found that he might imply the Rent up 
lifted before the Decreet of RedyGipn,being comprable for the ſuperplyy, 


Park contra Cockburn of Ryſlaw, February 9. 1676, 
Okn Park purſues Ryſlaw for a Sphilzie of Sheep, who alledged Abſolvitor, 
becauſe the Sheep were paſtured upon his Lands, and ſo they were Hypy. 
thecat for his Rent, and were carried away privatly in the Night by his Ten 
nent,and ſold by hirn to the Purſuer hisGovd-brother,who had them near th 
Border, to have carried them over to E»gland, and therefore the Purſig 
got warrand from the Sheriff to bting them back. It was anſwered, my 
relevat, becauſe though Heretors may detain the Tennents Goods on the 
Ground for the Rent, when there doth not ſufficiency of Goods remain; 
yet they may not ſammarly, without order of Law, take them out of the 
poſleſſion of perſons who bought them, otherwike all Commerce would be 
marred, and the Sheriffs warrand, without Proceſs, or Citation, isof no 
impottance ; for the rhoſt he could have done was to arreſt or ſecurethem 
Where they were. 

The Lords found that the pretence of the Hypothecation, and of theShs- 
riffs warrand, might excuſe from the rigor of the Spuilzie, but that it wa 
wrongous intromiſſzen, and that neither Sheriff nor Maſter of the Ground 
could warrantably bring back the Goods ex imtervatio, except it had bem 
recently after the removal thereof, but that the buyer was lyable as mtr 
metter for the years Rent, if there were not ſufficient goods behde; and 
to ſhun multiplicity of Proceſs, they ordained what would be therebydue 
tothe Defender,as Maſter of the Ground to be inftructed, that upon pay- 
ment thereof the Sheep might be reſtored. 


Clappertoms: contra Ker, eodem die, | 

Eorge Clappertoun as having right to a Wodſet of the Lands of Kijji- 

law, granted by Sir George Ramefay, wherein Ker of Swnderland-b 

was Cavutioner in the Requiſition, purſues thereupon for payment of the 
Sum. The Defender alledged no Procefs, untillthe Purſer denuded hin- 
ſelf of theWodſet-right, and return the granter of the Wod-ſet to the po 
ſeſſion thereof, It was anſwered, That he was notobliged, unleſs by tome 
Deed of his the pollefſion had been interverted 3 but much leſs where ap» 
pears not, that the granter oftheWodfet;did put theWodfetter in poſiefhon. 
It was Replyed, That it was ſufficient that the Wodfſetter or his Succellors 
had ever obtained poſſeſſion by theWodlet-right. #2 eſt, Torfonce who appry- 
ed fromtheWodſetter,attamed pofkflion of theWodſet-Jands. It was DupY 
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ed for the Purſer, thatTor/oxce baving appryled theWodletters wholeEſtate, 
did only xromiſcuouſly poſleſs the whole tor a time 3 and being atisfied by 
Intromillion, did ceaſe, but the Purſuer derives no Right from him, but 
asa ſecond Appryſer, from the Wodtctter. | 
The Lords found that if the granter of the Wodſet did-put the Wadſets 
ter in poſſeſſion, Requiſition could not be cficCtual rill the potleſlion were 
reſtored; unleſs the Wodſetter had been excluded therefrom by a better 
right; but found that the firſt Apprylers promiſcuousand temporary . pol- 
{fion, did not oblige the ſecond Appryſer to return that poliefhon. 


Drummond contra Stirling, eodem die. 

\Tirling of Ardoch having granted Bond of 2000 merks to the Lady Glen- 
wrcbie, Ednample as her Heir and Executor Aſſigns the ſame to Rickar« 
town, who thereupon purſues Ardoch for payment 3 who alledged no Pro- 
becauſe this Bond being Heretable, there is no Retour produced ſerv- 
ing Ednample Heir to his Mother,but only a ſpecial Service, ſerving him Heir 
to her in another Annualrent, which contained no general Service, It was 
anſwered, that the Annualrent being to Heirs whatſoever, the ſpecial Retour 

in that 4Hrrnalrent imported a general Service, 

Which the Lords ſuſtained. 


Ronaldſon contra Brgden, eodems die. 

Icol Ronaldſon having charged John Bryden for payment of a Bond of 

300.merks, he Suſpends on this reaſon, that he ought*to have com+ 
penfation otthree Stone of Cheeſe payed yearly, over and above the An- 
nualrent for nineteen years. It wasanſwered mor relevat, unteRX there had 
been a pricemade, or promiſe of payment, otherwayes the Cheeſe muſt be 
underſtood to be a gratification or free donation, 29. The Bond purſued 
upon is of a late date, and the former Bond rs diſcharged,after which there 
is no ground to come back upon Cheeſe given ſo many yearsfince. It was 
anſwered, that debitor non preſumitur donare, and therefore the Cheeſe muſt 
be underitood to have been in patt of payment, otherwiſe it might infer 
Uſury, if with the Annualrent of -30o merks, being but 12 pounds year- 
ly, three Stone of Cheeſe were yearly delivered, over and above the An- 
nualrent ; or if it had been expreſly in name of Donation or Gratification, 
it would open a door for eluding the Law agamlt Ufury 3 and there- 
fore ſeing it cannot be preſumed to be Uſury or Donation, it muſt be pre- 
ſamed to be in fatisfaftion : And as to the renewing of the Bond, it was 
upon Caption, without any TranſaGtion or Abatement, 

The Lords ſuſtained the Compenſation, being inſtantly verified, and li- 
quid bythe Chargers Oath, and would not ſuſtain fuch a preparative to be 
a Cloak for Ulury. 

Grant contra Grant, February 10, 1676. 

Rant purſuing Grant, as behaving as Heir-to his Father, by intromiſ- 
G fion with his Heirſhip Moveables He alledged Abſfolvitor, becauſe 
his Father died at the Horn,and the Defender obtained a Gift of his Eſcheat 
before inrenting of this Cauſe, which as by the ordinary praQice would li- 
berat him from vitious intromiſhon.ſo for the like reaſon it muſt liberat him 
from intromiſ@on with Heirſhip Moveables, The Purſuer anſwered mor 
relevat,unle(s the Gift had been before the intromiſſion, 29. Unleſs the Gift 
had been declared before intenting ofthis Cauſe. It was Replyed, That albeit 
the Gift was after the intromiſſion, it is ſufficient to purge the preceeding 
unwarrantable intromiffion, being before intenting of this Cauſe, as is ordi- 
nar m vitious intromiſſion with other Moveables 3 neither is there any need 
of Declarator where the intrometter himſelf is Donatar and appearand 
Heir, and cannot declare againſt himſelf: The 
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The Lords found the Defence upon the Gitt granted to the intr 
himſelf, before intenting of the Cauſe relevant, albeit not declared, ang 
though poſterior tothe intromiſhon, 


Duncan contra Kids, eodem die, 
ltrick Duncan purſues a Spuilzie of a Horſe againſt Patrick and'Wik, 
P Ku who alledged Abſolvitor, becauſe they found the Hoiſ 
{turing upon their Graſs, and did therefore Poynd the Horſe till the aig 
were payed, and offered him back within 48 hours, upon payment of 0 
ſhillings for che skaith, 

The Lords repelled the Defence, unleſs it were proponed in theſe t 
that the Horſe being found upon the property, and in the skaith of Mat 
or Tennent thereof,he had been apprehended and brought to a Poynd-faly 
or ſome other ſafe place, where there was ſufficiency ot Graſs, or Foths 
and Water; and that he might be detained there till rhe skaith were 
pryſed, and decerned by theſe having Jurisdiction 1n the place, as Bargy 
Heretor,or others,and that thereupon the Horle was lawtully appretiat;with 
the ordinary Solemnities for ſatisfattion of the skaithz but found thatother 
wayes be might not be either detained, or made uſe of. 


Bruce contra Mitchel, February 11, 1676, 

Ohn Mitchel Stabler having Appryſed the Lands of Lethangie, purfig 
iJ a Redudtion of the Infeftment of theſe Lands granted to Jean Shop by 
the common Debitor, for ſecurity ofa Sum 'of Money, ex capite Inhibition, 
becauſe therg was Inhibition upon one of the Sums in the Appryling, ants 
rior to that Diſpoſition. In which Proceſs Sir Wiliam Bruce having right 
from the Defender, offered to purge the Inhibition for payment of th 
. Sum, he alwayes getting Aſtignation to the Sum and Inhibition,whichthe 
Lords ſuſtained. It is now alledged for Mitchel, that he was not obliged 
to grant an Aſhignation, but only a Diſcharge: For albeit the Lords do 
ſometimes ordain Creditors to Aſſign Diligences or Securities to Caution- 
ers whom they diſtreſs, for making of their rclicf againſt the princigal De- 
bitor, or in. other caſes where the Party can ſhow no prejudice, yet that 
15 never done where the Party hath prejudice, as in this caſe 3 for if Mid 
Aſhign the Inhibition, it will be a ground to reduce his other Bonds on 
which his Appryſing proceeds, being.poſterior to the Inhibition, and like 
wiſe a Diſpoſition of the Lands from the Heir of the common Author, 

The Lords ordained the Aſſignation with this proviſion, that it ſhould 
not be made uſe of againſt his other Rights, 


Turnbull contra Rutherfuird, eodem die; 

B* Minut of Contrat Rutherfuird 1s obliged to deliver to William Tur 

bull 2 Diſpoſetion of the Lands of Bankhead, ſubſcribed by Bankhead and 
his Sponſe, and by the Laird of Glaidſtanes his Tutors and Curators, before tht 
firſt day of September 1673, to William Turnbull, and to enter him in pf 
ſeſſion of the Lands at Whitlunday 1674. and to purge all incumbrances befor 
that Term : Upon which cauſe Turnbull is obliged to pay 15400 merks for 
the price at the ſaid Whitſanday, the incumbrances being firſt purged; 
wherupon Bankhead having charged, Twrnbull Sulpends on this reaſon, that 
the mutual Cauſe was not performed, albeit the Suſpender by Inſtrument 
did require the Diſpoſition, and a progreſs with purging the incumbraness, 
and that before the firſt day of September, which is the Term contained 10 
the Minut. It was anſwered, That the Charger made offer by Inſtrument 
of a Diſpoſition, conform to the Minut, with a progreſs of Right, andto 


give the void polleſſion, ' and that 40 days before Whitſunday, _— 
ufcient, 
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ſufficient, albeit the Term was the fir(t day of September before, becauſe the 
Suſpender had no prejudice, and therefore his Inſtrument of Requiſition 
could not annul the Mint, having no Clauſe irritant, 'and where perfor- 
mance was offered without prejudice, hkeas now the Diſpolition and Pro- 
gre are produced. It was Replyed for the Suſpender, that he was not 
obliged to receive the Diſpoſition now,it not /having been offered at the 
Term appointed. 29. The Diſpoſition produced by Ocular Inſpe&ion, 
rs to have had the firſt Sheet taken off, and a new Sheet put on, 
which is far cleaner than the reſt of the Sheets z and therefore it muſt be pre- 
famed that the Diſpoſition when offered, was not then ſufficient;and though 
it were now receivable, as it is not, becauſe it may be quarrelled upon 
Falſhood, the firſt Sheet not being Subſcribed of the Date it bears, yet 
the Lands having lyen waſte fince Whitſunday 1674. the loſs muſt ly upon 
the Charger, with the Suſpenders dammage by not getting the Diſpoſition 
before September 1673. 32. The Diſpoſition is not conform to the M inut, of 
bearing, it to be ſubſcribed by Glaidſtanes, bis Twtors or Curators ; and it is 
only ſubſcribed by his Mother as Twtrix, albeit there were five Tutors no. 
minat, whereof ſhe is but one, and there was a Quorum of them ; ſo that 
unleſs they had all accepted, the Tutory is void, and the acceptance of 
one is not ſatficient ; Neither did the Chatger at the time of his offer in- 
ſtrut that the other Tutors had refuſed, - It was Duplyed, That though 
many Tutors be nominat with a Quorum, yet any of them accepting is Tu- 
tor, and preferable to Tutors of Law, or Dativez becauſe it is always pre- 
ſumed tobe the will of the Defund to-mtruſt any ofthe Tutors he chooſes, 
rather than any other : Neither did theSulpender at the rime of the offer 
make any ſuch ObjeRtion, or elſe the Charger would have cleared the ſa- 
MINe. 

The Lords found that the Regwiſitio# of performance at the Term in the 
Mind, did not anoull the Mizxt, but that performance thereafter without 
detriment was fufhcient, and found that one Tutor accepting was ſufficient, 
albeit there were more nominat with a Quorum, ſeing the reſt refuſed 5 and 
having taken infpe&1on of the Difpofition, they found the firſt Sheet clearer 
and newer than the reſt 3 'but would not ſuſtam the ſame for ſufficient pro- 
bation, but found it relevant to be proven by the Chargers Oath that the 
Sheet was , to inferr the renovation of the Difpofition, and that ſo 
the dammage of the Land lying waſte fhould ty uponthe Charger. 


Anchterlony contra Magiſtrats of Aberdene, February 15. 1676; 
He Laird of Morphie being Incarcerat in the Tolbooth of Aberdove; 
upon a Debt due ro the Town, he produces a ProteFion under the 
King hand, zpox payment of the Annualrents, untothe Meſlenger, and of- 
fered to pay the Annualrents, yet the Meſſenger put him in Priſon, where- 
mhe was Arrefted at the inſtance of Auchterlony ; but thereafter the Ma« 
giſtrars having gotten a ſecurity for their relief, let him go. Auchterlony 
purſues the Magiſtrats for his Debt, as ſuffering the Rebel to eſcape: who 
alledged Abſolvitor, becauſe be havi Protedlion under the Kings hand, 
and offering the Annualrent to the Meſſenger, he unwarrantably Incarcerat 
him, and therefore they might warrantably let him go, notwithſtanding of 
the ſubſequent 'Arreftmenrs, feing they were acceffory to the firſt errour, 
and could not have been Jajd on,it that had not preceeded.lIt was anſwered, 
That the Purſuer having: a Caption, might have Incarcerat him, being 
out of the Tolbooth, or Arreſt bim, beiog in it, without conſidering how 
he came therez and though he had had reaſon to have been liberat by 
Charges to ſet at liberty, as he had not, yet- the Magiſtrats were no Judges, 
Ffrf 4 much 
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muchlefs was the Meſſenger Judge to the Proteaionand offer of the An. 
nualrent, nor did he any wrong1in refuſing the ſame. 
The Lords repelled the Defence. 


Hadden contra Haliburtoun, codeme die. 

Atrick, Hadden purſues George Haliburtoun as lucrative Succeſſor to hy 
P Mother, by a Diſpoſition granted by her to him of Lands, where 
he was alioqui ſucceſſurns, after contraQting of the Purſuers Debt, who g. 
edged Ablolvitor, becauſe the. Diſpoſition bears 10 be for Sum: of Man, 
and ſos not lucrative but onerous. It was anſwered, That the ; 
of the Diſpoſition proves not betwixt Mother and Son. Wherey i 
was alledged by the Defender, That any collourable Title was (ufc; 
to purge the paſſive univerſal Title, but the Purſucr might reduce upg 
the At of Parliament. 29. The Cauſe onerous was offered to be prove, 

The Lords found that the Diſpoſition, with an onerous narrative he 
«twixt Mother and Son did not prove,but found that if the Cauſe 
were proven, though not equal to the worth of the Land, the Deg 
der ſhould not be found {imply lyable, but quoad valorem in quantum by 
cratus eſt, without neceſſity of a ReduQtion- 


Docor Borthwick, contra the Earl of Cra , Febraary 16. 1676, 
"THe Earl of Crawford granted Bond to Elizabeth Corflorphime and 
Gowrlay, Mother and Grand. mother to #i#iam Bonthwig, 
bearing, #he Sum received in the -name of the faid William, and obliging th 
Earl to pay the ſame 10 the Mother and Grend-motber in Liferent, and to \i, 
liam after their deceaſe, his Heirs and Aſſigneys ; but in the ſame Bond th 
is a Precept of Seaſin for infefting the (arand-mother and Mother in Fea 
Sealin given to them accordingly, without mention of William, but them 
after the Mother and Grand-mother. dilpons the Annualrent to Willis, 
acknowledging that they were deft he Fee by Error, and that by the perjvaal 
Obligment William was to beve i Fee, and therefore they rejys in fu 
vours of Wilkam, whereupon he & Infeft, and now purſucs a ie of 
the Ground. It was alledged for the Earlof Crawford, That there ws 1 
TranſaQtion betwixt the Mother andGrand-mother and him, whereby they 
accepted Lands for the Sum,and entered in P offeflion thereok; ſothatif they 
had the Right of Fee, the Satisfation made 10 them raft evacuate thy 
Right, and the Purſter cannot quarrel the fame, becauſc he acknowiedgn 
their Right of Fee, being Infeft upon the Reſignation, and if they hu 
no Right of Fee, he bath no real Right, but only the perſonal Oblignen, 
which is no Title for Poynding of the Ground. The Purſuer ——_ 
That the Mother and Grand-mother, had in their Perſon by their 


ment a Title of Fee, but which being by Error and of tie 
Writer, might upon that ground be legally reduced,and they ardained 
denude themſelves in favours of the Purſuer, and they having dane the 
ſame of Conlent, acknowledging the Error, the Purſuer ackoow- 


ledged their Title of Fee de faZo, but not de jure, fo that the Delendet 
cannot quarrel the Tnfeftment that he himſelf had given, and if the Pub 
ſuers Title ſhould not be ſuſtained, but be put back to take a new lnfd 
ment, it would be ineffeQual, becaule the Earls Eſtate is carried away ij 
expired Apprylings. | 
The Lords ſuſtained the Purſuers Title for Poynding of the Ground. 

Earl of Dumftrmding contra the Earl of iCullerdar, coders che. 
"Tz late Earl-of Calender having marriethe Counteſs of Dumferw 
| ling,he became obliged, That vie hetf of the Conguef hl balm 
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Lady and her Heirs, if there were no Children to ſucceed thereto, and did alſo 
renunce his jus mariti to her Liferent Lands that ſhe might diſpoſe thereupon at 
ber pleaſures This Earl of Dumfermling as having Right by progreſs to 
theſe Proviſions, did purſue the late Earl of Calendar, and this Earl (then 
Lord Almond) to whom he had diſponed his Eſtate, with the Burden of 
his Debt, at leaſt without a Cauſe onerous, concluding againſt both, to 
denude of the half of the Conqueſt, and againſt the late Earl, to pay his 
Intromiſſions with the Ladies Joynture-Lands, and againli the Lord Al- 
ond, that the ſame might afteR the Eſtate. The late Earl being dead, 
Dwwfermling wnfifts againſt this Earl, It was alledged, No Proceſs again(t 
this Earl, till the late Earls Heir, or appearand Heir were called to liqui- 
date theſe Obligments againſt them, or until the Proceſs were transferred. 
29, That this Earl having Right by Diſpotiticn, was in as good Cale as an 
Heir of Tailzie, againſt whom no Proceſs is ſuſtained till the Heir of Lize 
be diſcuſt. It was anſwered, That the concluſions againſt this Earl being 
either upon his own Obligment to pay his Uncles Debt, whereof both the 
Gids Proviſions were a part, or otherwiſe being Declaratoriz, that his Diſ. 
polition being gratuitous, the Lands might be aftefed with anterior Debts 
by Appryſing, and the fame might be liquidate, there is no neceſlity to 
call any other 3 for albeit in a ReduRtion before Certification, Authors 
muſt be called to produce, yet in a Declarator there is no neceſlity there- 
of | 
The Lords repelled both the Defences, and ſuſtained the Proceſs. 


Wanch contra Jamiſon, February 18. 1676. 

FT TMquhile Door Borar being to go out of the Countrey, granted a 
Diſpoſition of his Lands,and an Afſignation to certain Bonds in fa- 

yours of Mr. Joh» Smith, who granted Back-bond, begiing, That the ſaid 
Diſpoſition and Aſſignation was in ſecurity of the Sum of 2400 merks then due 
tv him by the DoGor,and for Relief of Cantionry,and partly in truit to the Do- 
Gers behove, and therefore obliged himſelf to denude, he being payed of the ſaid 
Sum of 2400 merks, and other Sums due to him, for which he was engaged, or 
which ſhould be borrowed from him, or he engaged for : Long thereatter there 
k a Bond of 5000 merks granted by the DoRor to the ſaid Maſter Jobs, 
bearing Anmealrent,payable to Heirs and Executors in common form. There 
is now a Competition betwixt Dofor Jamiſon, Heir to Mr: Jokn Smith 
and Thowas auch, as having Right to a Legacy left by him, by which 
he legats the ſaid Sum due to him upon the Lands. It was alledged for 
the Heir, That this Sum could not be legat, nor fall under Execatry, be- 
cauſe it was ſecured by Infeftment, viz, by the Diſpoſttion granted by the 
DoGor, to which Di poſition his Heirs only can have Right, and will not 
be obliged to denude himſelf, till the condition of the Back-bond be ful- 
filled, by payment of this Sum to him, though contraQted after the Diſpo- 
ſition. Tt was anſwered, That a Security in Land or Annualrent, doth 
not make all that is ſecured thereby belong to their Heirs, but that the 
ſame may belong to Executors who may have the benefite of the heretable 
Right, as is clear in the Caſe of Infeftment of Annualrent, the by-gones 
whereof belongs to Executors,for which they have real Aion tor Poynd- 
ing of the Ground upon the Infeftwent, And likewiſe it is frequent in 
Wodſets to adje&t Quahfications and Proviſions to the R everſion, that there 
be no redemption till all Sums that ſhall be thereafier due to the 1 odſetter be 
payed, and 1ill the principal Sum of the Wodſet, and all by-gones be conſigned, 
And it was never controverted, but that the Annualrent belonged to the 
Executors, who might make uſe of the real Right to ſeclude any other z 
Gge and 
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and though the Reverſion were qualified, that fuch Moveables (hoyjy he 
delivered before Redemption, 1t would not change their nature, Or make 
them heretable,and therefore though ſuch Proviſions hinder Redemprign ill 
they be performed, it follows not that they muſt be performed tothe Hip 
but to the Heir or Executor, as they repreſent the Contrater in the (, 
veral Rights heretable and moveable : and the riſe of Sums becoming te, 
retable,contrair to their nature,is by the defignation and mind of the py, 
prietar to make them jxura fixa,to belong to his Heir, and therefore when 
he takes an heretable Security upon Lands, it the Lands or an Any. 
rent be diſponed to him for theſe Sums by way of Alienation with a Rag, 
ſton, the Sums are the price, and the Lands is the WHerx, which are is 
terchanged, and there can be no Purſuit for recovery-of the Sums, unlg 
there be a Clauſe of Requiſtion, providing that 1t the Creditors rather choice 
to have their Money than retain the Land, the Debitor is obliged to py 
the ſame, either upon a ſimple Charge, or Requiſition on 40 days, which 
being uſed, the heretable Right for the time 1s paſt from, yet fo that the 
Creditor at any timeand in any way paſling from his Requiſition orC 
returns to his heretable Right 3 and now it is frequent to adje@ an & 
preſs Proviſion, that a Charge or Requiſition ſhall not import the looſing of th 
Infefiment, but that the Creditor may make uſe of either, or both; in whig 
caſe, albeit the Requiſition make the Sum moveable, becauſe thereby the 
Creditor ſhoweth his purpoſe not to leave the Money fixed to his He 
but to recover it in ſpecie, by which it will be moveable,it will belong t 
his Executor, who may make uſe of the Infeftment as acceſſorit, and o@ 
the other part, though there be no Infeftment, but only an Obligmenty 
Infeft, the deſtination of the Creditor to fix the Sum by Infeftment miks 
It heretable, ſo that there is a great difference between Sums which aew 
the diſpoſitive Clauſe of Lands or Annualrents, and theſe which are but 
the Clauſe of Reverſion as qualifications thereof impeding redemption till 
they be payed: the firſt are heretable, as-being deſtinate to be fixed forthe 
Heir, the other remains moveable: and there is nothing intended but that 
they ſhould be ſecure, and therefore muſt be payed to the Execur be 
fore Redemption, and if it were otherways found, the natural Intereſh d 
Wives and Children' would be exceedingly prejudged, ſuch general Pros 
viftions being moſt ordinary. 

The Lords found that the Back-bond was alike as if it had been in a 
Contra& with the Diſpoſition, and that the Lands had been diſponed in 
Security of the 2400 merks, or other Sums then aCtually due or engaged 
for the Diſponer, and found the ſame to be heretable ; but found thattie 
Sums to be contracted or engaged for thereafter, were not the Cauſed 
the Diſpoſition, but Proviſions in the Clauſe to denude 3 and therefor 
found that this poſterior Bond being of its own nature moveable, did be 
long to theExecutor or Legatar,and not to theHeir,but in fo far only asitws 
granted for the ſaid Sum of 2400 merks, or other Sums due by,or engage 
for the Diſponer at the time of the Diſpoſition 3 but that the rema 
and whole Annualrents did belopg to the Execator, | 


Trotter contra «M*kello, eodem die, 
Here was a ReduGtion intented at the inſtance of the Creditors of un- 
quhile Johz Mckelo,and his appearand Heir,of a Diſpoſition granted 
by bim on Death. bed,the appearandHeir being now dead,theCreditorsinli 
In the Reduction. It was alledged for the Defender Abſolvitor, Becauſe 
_ the priviledge of Reduction ex capite le, is proper to the Heir, and non 


there is no Heir in(iſting. It was anſwered, That the Creditors have go” 
t 
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tereſt to found upon the Heirs priviledge, if he negle& the ſame, that the 
Diſpoſition being reduced they may affect the Lands, as was found in the 
caſe of the Creditors of the Lord Cowper and Balmerinoch, and the Credi. 
tors of Mortown-ball. The Defender Replyed, That theirs was only ſuſtain- 
ed at the inſtance of the Creditors of the DefunR, and which might be ſu- 
fained at the inſtance of the proper Creditors of an appearand Heir during 
his life, yet if he die hereditate jacemte, the Creditors having not appryſed 
nor adjudged from him, they have no intereſt to reduce, becauſe they 
cannot affe&t the Defun&s Lands for the appearand Heirs Debt, unleſs it 
be done during his life, and here the Debts are the proper Debts of the 
appearand Heir, and he deceaſing without Infeftment either to him or 
his Creditors. It was Duplyed, That there is another appearand Heir 
concurring. 

The Lords found, that the concourſe of another appearand Heir could 
not ſuſtain this Summonds, and that the Creditors had no intereſt now 
to reduce upon the appearand Heirs proper Debt, unleſs be or they in his 
Right had been Infeft before his death, 


| Brown contra Lawrie, February 22. 1676. | 

Ames Brown purſues the ReduQion of a Bond of 3oo merks granted by 

him to Matthew Lawrie, on this reaſon, that eHatihew having married 
the Purſuers Siſter , he and his Mother were bound in the Contra& of 
Marriage to pay 500 merks of Tocher, whereof 200 being payed, his 
Mother gave Bond for the remnant 3oo merks, which ſhe thereafter pays 
ed, and got the ſaid Matthew his Diſcharge 3 but after her Deceaſe, the 
fid Matthew preſented the ſaid Bond of 30o merks to the ſaid James Brown, 
25 being granted by his ſaid Mother, which the faid Jazwres renewed by 
the Bond in queſtion, bearing borrowed Money, and cancelled his Mothers 
Bond without taking a Diſcharge,and now produceth the Defenders Diſ- 
charge of the Purſuers Mothers Bond of 300 merks, and therefore craves 
that this Bond being obtained by Circumvention, it might be reduced ; 
and offered to prove by Witneſſes inſert in the Bond, that the cauſe there- 
of was the Mothers Bond, w hich was cancelled when this Bond was grant- 
& and ſubſcribed. The Defender alledged, That the Witneſſes infert 
could not be admitted to take away this Writ, bearing borrowed Money, 
and to aſcribe another cauſe thereto, which would overthrow that great 
Security of the Leidges, that Writ cannot be takin away by Witneſſes which 
hath no exception of the Witneſles inſert, who though they may be ad- 
duced for clearing any dubious exprefſion in the Writ, what was commun« 
ed or meaned by the Parties, yet cannot alter the clear.Subſtantials there- 
_ of, by proving there was no borrowed Money, but another cauſe, ſeing 
it was the Purſuers fault and negle&, to inſert any other cauſe then the 
true cauſe, if it were ſo, but he might and ought to have inſert the true 
cauſe, as being a Renovation of his Mothers cancelled Bond. It was an» 
ſvered for the Purſuer, That the Defender being commonly held to be 
wale fame, he dare not refer the whole reaſon to. his Oath, but offers to 
prove by his Qath, that the cauſe of the Bond was not borrowed Money, as 
it bears 3 and by the Oath of the Witneſſes inſert, that the true cauſe was 
the Mothers Bond which was cancelled, whereof he produceth a Diſcharge, 
and therefore humbly craves that the Lords ex nobili officio would examine 
the Witneſſes accordingly. | 

Which the Lords granted in this Caſe, upon the Reaſons foreſaid, 
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The Laird of Eyes contra Gordon, eodeme die, | 

Ordon of Buckie having granted a Bond of 1000 pounds toWylter 
G vie his half Brother in a»mo 1626. and he having Aſlipned the Sumty 
the Laird of fnnes, he purſues this Backie, as repreſenting his Good 
granter of the Bond, who proponed a Defence upon two Dichargeg, oe 
of 300 merks, and the other of 1200 merks. Innes raifed ReduRion an 
Improbation of the laft Diſcharge; firſt, as being null by the A4 of Þ, 
liament, as wanting the Writers name, 29, As being falle, and het 
Litis-conteſtation Innes having petitioned that Buckie might bide by 4 
Bond, and that fome old Witneſſes might be examined, to remain in zi 
tis, for proving that Walter Ogilvie either was, nor could be ot Rag 
(where this Dibarge bears to be Subſcribed ) «pon 1te 22 day of Janum f 
1629 zears, becauſe he was at Edinburgh upon the 26 day of Jari, 
1629 years, as appears by a Letter of Slains, Subtcrib-d by him ofthatdyy 
wherein Philorth and one Gardner are Witnefles; who being Exam 
did Depone that Walter Ogitvie was ſeveral Weeks before the Letag 
Slainsin Edinburgh, agreeing about the flaughter of his Brother, 
now inſiſting upon thenullity in the foreſaid Article m the indirect Tmpy, 
bation, the Witnefles inſert being dead ; It was alledged for the | 
That the Purſuer cou}d not mſilt upon the nullity, having once infill 
upon the Improbation, which is' owninm exceptionum ultima, and having 
put the Defenderto bide by, and Examined Witneſſes upon the at 
Articles, The Purſuer anſwered, That though Improbarion be the kf 
exception, it is not here proponed by way of exception, but by wy 
Action ; and when the ſame Libell cantains both Improbation and Redy 
ion, the Purſuer may inſiſt joyntly upon both. 

Which the Lords ſuſtained. | 

The Defender further alledged, that as to the reaſon of ReduRionupm 
the-nullity,he would condefcend upon the Writer, which hath always be 
ſuſtained to eleid that nullity. The Purſuer anſwered, that the At d 
Parliament doth declare ſuch Writs ſimply wall, wherein Writer and Wimſu 
were wot deſigned : And though the Lords have admitted ot Deſignations 
be condeſcended on, yet that was only in cefu recenti, where the Write 
and Witneſſes were alive, that they might be adduced to improve, Bu 
here in a matter ſo ancient near 5a years ſince, the Defender cannot bead: 
mitred to ſupply this nullity, by deſigning a Writer at random, who cat 
not be known, eſpecially ſeing there is ſo many evidences ct falſhoodinthe 
Writ, 

The Lords found the Diſcharge null, for want of the Defignationd 
the Writer ; but if the Defender will preſently defign a Writer that s + 
live, or though he be dead, will produce ſeveral of his Manuſcripts, that 
may be compared with the Hand- writ of this Diſcharge, they will conſider 
the ſame with the indireR Articles of the Improbation. 


The appearand Heir of George Herriot contra his Creditors, 

February 23. 1676. | 
Cv Creditors of George Herriot having adjudged his Tenements 
\ Edinburgh, and purſuing for Maills and Duties, there is a Redudtiol 
raiſed at the inſtance of the appearand Heir, of the Bonds whereupdl 
theſe Adjudications proceed, as being granted on Death-bed, and of the 
Adjudications in conſequence. It was alledged for the Adjudgers, 00 
Proceſs in the ReduQtion, becauſe the appearand Heir hath no intereſt til 


he enter Heir. It was anſwered, That Death-bed is a ground of Redud- 
00 
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on at the inſtance-of perſorial Creditors, that they may affe& the Defunds 
Eſtate, and was ſo (aſtaincd in the caſe' of the Creditors of Balmerino and 

, againſt the Lady Comperz and much more ought it to be (uſtained ' 
at the inſtance of the appearand Heir, becaule the Creditors have only in- 
tereſt as they found upon the priviledge of the appearand Heir; and there 
are many caſesin which an appearand Heir may reduce, as when the deeds 
on Death-bed imped their entry to be Heirs:z or as it Tailzied Lands be 
Diſponed on Death-bed, and lofeftmentfollow thereon, the Heir of Tail- 
zie-cagnot at all be (crved as Ficir of Tailzic to the Detundt in theſe Lands 
wherein he died laſt Veſt and Sealed, as of Fee, becauſe he was Drſſeaſed 
by the lafeftrment on the Diſpoſition an Death-bed, which therefore the 
appearand Hcir muſt remove,” as an impediment to his Entry, 


p $ 


X Lords ſuſtained the Reduction at the inſtance of the appearand Heir, 
but granted to the Adjudgers Decreet for Maills and Dutics, becaule the 
event of the ReduQion was dubious, | 


Swax contra Burnet, February 24. 1676, 

N a Competition betwixt Jawes Swarr and Robert Burnet, it being alledg- 
| ed that a Seafin of a Tenement in Aberdene was null, neither being Re- 
giltrat in the Regiſter of the Shire, nor in the Town Books. It was anſwer- 
ed, That the Seafin being under the Town-Clerks hand, was ſufficient, 
becauſe the At of Parliament anent Regiſtration of Seafins ( excepieth 
Seaſres within Burgh) without any proviſion that they be Booked in the 
Towns Books. 

The Lords ſuſtained the Seafin. 

* . Kello contra Kinneir, eodem die. 
' A Lifon Kello having purſued Alexander Kinneir for ReduQtion of (eve: 
A ral Rights of his Fathers, he alledged wvinor non tenetur placitare ſi 
per hereditate paternd., It was anſwered, That this Defcnce was but Dila» 
gory, and ought to be inſtantly verified, | 

The Lords repelled the alledgiance, and found that a Term ought to be 
granted to prove the Defence, 


Cullen contra the Town of Aberdene, eodem die. 

Sabel Culler purſues the Tennents of ſome Tenements in Aberdene for Maills 
and Duties, her Title is a Tack granted by her Husband to a confident 
perſon, to her behove, as appears by the tenor of the Tack, being to en- 
dure during ber life z and by an Aſſignation granted by the Tacks-man to 
ber, the entry of which Tack is after her Husbands death.Compearance is 
made for the Town of Aberdene, who have a right to a Wodſet granted by 
the Husband after the Tack; whoalledged that the Tack having its Entry 
after the Husbands death,could have no effe& againſt their publick Infeft- 
ment, albeit poſterior thereto, becauſe it is poſſeſſion only that makes a 
TackeffeQual againſt ſingular Succeffors. It was anſwered, That the Pur- 
ſuer being provided toa Wodl(et-right by her Contra& of Marriage 3 and 
that being redeemed, ſhe had only this Tack in place of it ; and as baſe [n- 
tefrments ro Wives, though they bear to be in Liferent after their Husbands 
death, and ſo can have no obficn during his life, more than this Tack, 
yet they are always ſuſtained in favours of Wives on their Contra of Mar- 
riage, or proviſions in place thereof. It was Replyed, That Infeftments 
have Symbolical Poſſeſſion, and are valid Rights, though bale, albeit 
publick Inteftments are preferred to them when they are privat, retenta poſ- 
ſelſrone ; but Tacks are 1n themſelves only perfonal,till they attain Poſſeſt- 
on 3 butif the Tack had been to the Wife or her Truſtee, to take preſent 
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<ffe&,the Husbands poſſeſſion might have validat the fame, and fo haves. 
joyed the benefite of the ſame, jure maritiz. but if ſuch Tacks as theſe was, + 


found valid againſt ſingular Succeſſors, beinglatent betwixt conjunt ye, 
ſons, they could never beſecured. | i Wm +: 
The Lords preferred the Infefiment to this Tack, albeit it was alledgel 


"* 
CE 


that by the cuſtome of Aberdere Infeftment could not be granted to Wing 
*Aþ: 


but to Men who are Burgeſſesin'the Burgh. - 


Laird of Pittarro cofitra Stuart of Redmyre, Jane 7. i676, 
He Laird of Pittarro purſues Redmyre and his Tennents for abftiy 


Multures 3 and at firſt did infiſt upon a Decreet of the "4 


anno 1597, obtained at the inſtance of Sir Job Wiſhart then Heretor of 


Miln, againſt Irving of Redmyre, and Troing of Beltie, who were abſent. 


againſt one Keith compearing; and upon an Infefiment granted by thekj 
bot of the Miln, w#h aſtrided Multures uſed and wont, of the whole Tax, 
within the Paroch, which Charter is near 400 years old; and upon an ang; 
ent Retour upon a Precept out of the Chancellary,dire@ tothe Sheriff, 
noſcing, that the whole Lands within 1he Paroch were in uſe to come to the 
and'pay In-towns Multure ; Pittarro produced the old I»feftment of they 
and the Decreet, decerning the Heretors and Poſſeſſors preſent and to tome, y 
bring their Graz to that Miln, and to pay their Multures uſed and wont, jy 
it being at firſt alledged for the Defender, that theſe Documents could ng 
conſtitute a Thirlage, becauſe the Abbot by his Charter had no powert 
Thirle thir Lands, not being Kirk-Jands, or at all pertaining to the Abhy 
cie, as appeareth by ancient Inſefiments produced 3 and for the Decregi 
was only in abſence, and could be at moſt but a Title for preſcription, 

The Lords found that theſe Documents could not conſtitute a Thir 
” but were only a Title for Preſcription,and behoved to have 40 yearswnn- 
terrupted poſſeſſion to conſtitute the Thirlage. 

After which Pittarro did infiſt upon a Bond of T hirlage granted by hung 
of Redmyre to Sir Fohn Wiſhart, in anno 1598. Towhich it wasanfivered, 
that this Bond was a z0# habente poteſtatew, for it was not inſtructed that 
Irving who granted it, was Heretor of Redwyre; but on the contrary it 
bears his Deſignation, i## Redmyre, It was Replyed, That it bore ally 
That be T hirled himſelf and his Tennents of Redmyre and after fo Jong a 
time the Purſuer was not obliged to inftruf the Right of Property in big 
who conſtitutethe Servitude, it being clad with poſſeſſion for many year 
thercafter, ſeing he neither had, nor could require the Proprictars Irfeft 
ments, nor was there any Regiſters of Seaſins at that time, 

The Lords found that the Bond of Thirlage with Poſlefſion was a ſuffic 
ent preſumptive probation ofthe right of Property in Irving who granted 
the ſame, unlefs the Defender could by a poſitive probation inſtruc anothg 
Proprietar at that time, 

And there being a Term aſſigned to either Party, Pittarro adduced Wit- 
neffes, and proved poſleffion, but not continual. The Defender produced 
an T»feſtment granted by Irving of Beltie of the Lands of Redwyre, in Junt 
1597+ before the Bond of Thirlage 3 In which Infefttment Irving in Redmyre, 
granter of the Bond, 1s ſubſcribing as WitneſE, 

Which the Lords found to exclude the Bond of T hirlage, 

But the Purſuerat adviſing of the Cauſe infiſting again on all his Docu- 
ments, eſpecially upon this -ground, that albeit the Abbots Charter, and 
the old Decreet of Thirlage, did not of themſelves immediatly conſtitute a 

Thirlage, yet the Decreet having attained poſſeſſion,albeir not continually, 


for 40 years, yet the Decreet in it ſelf,though in abſence, was a valid Righ, 
al 


2 « 


ms low. o$ pa ann £3 XA © wc R ts pM << 4+ _ 4% 


WY 44m .,124 = A. ka 


# 


The Deciſions of the Lords of Seſſion, 1676. 423 


and 4o years being run without any Proceſs or Document againſt it : It is 
now irreduceable by the old A@ of Parliament anent Preſcription, and 
therefore doth conſtitute the Thirlage, unleſs freedom had been recovered 
by 40 years withdrawing, It was anſwered,that it was clandeſtine,and col- 
lafive and null, for want of probationz and it would be adangerous pre- 
parative, ifthe taking of ſuch a Decreet in abſence againſt theſe who ſome- 
times freely came to a Mill, ſhould conſtitute a Thirlage, It was Reply- 
ed, that albeit the Decreet was in abſence, it was valid 3 and the abſence 
could only give acceſs to be heard in the ſecond inſtance, if it was with 
in 40 years, likeas it was very formal, and bore a ſpecial probation both 
by Writ and divers famous Witneſſes adduced by the Purſuer, expreſt in 
the compearance, though repeated only in general at the end, and that 
Irving of Beltie, whom the Defender acknowledges, and hath proventobe 
Heretor, and Irvingin Kedmyre are both called, 

The Lords found the ſaid Decreet of Thirlagein anno 1597. to be valid, 
and to have proceeded upon ſufficient probation againſt the Heretor of 
Redmyre for the time, and that it had attained poſlefſion,and was not clan- 
deſtinez and that now after 40 years it neither hath been quarrelled, nor 
taken off by preſcription of liberty ; and thatit was a valid conſtitution of 
the Thirlage, without neceſſity to prove 40 years continual poſſeſſion of the 
Thirled Multures; and found that the Purſuer did.now prove poſſeſſion tq 
exclude preſcription of freedom, and that the Decreet being againſt the 
Heretor and Poſleſſor,without any Reſervation,therefore the Heretors own 
Farm-Bear was not excepted, butonly Teind and Seed, 


Reli& of DoQor Temar contra his Heir, code die. 

Odor Teoman by his Contra of Marriage,provides rooo0 pounds is 
Conjun&fie to bis future Spouſe, and to the Heirs of the CM arriage, and 
20000 pounds farder to the Heirs of the Marriage,reſerving his own Liferent, 
and a power to burden his Htir with Legacies to pious uſes, or with an additional 
Joymture to his Wife, By his Teſtament he leavesa Legacy of the Annual- 
rent of 3000 merks during her life,over and above the x0000 pounds pro- 
vided to her by her Contract. She and her ſecond Husband purſues her 
Son both as Heir and Execator for this Annualrent, who alledged that as 
Exeentor the Deads part was exhauſted with Legacies, which therefore be- 
hoved to ſuffer a proportional abatement, and as Heir he is not lyable, be« 
cauſe no Deed in Teſtament, or on Death-bed can burden the Heir ; 
And albeit it be true that any perſon who diſpones or provides any He- 
retable Right, may qualihe it with any proviſion he pleaſes, and ſo witha 
power to burden it leo, which that Party cannot quarrel, as being a 
_ condition with which his Right is given and accepted,butotherwiſe noper- 
ſon can by any Claule in lege pouſty, reſerving a power to burden his Heir on 
death-bed, doit efteQually ; for then that excellent Statute ſhould be gene- 
rally evacuat; and in this caſe the Defun& hath not exerciſed the faculty, 
for he hath not burdened his Heir, nor conſtitute a Liferent, as izter vivos, 
but only granted a Legacy, without mention of the power reſerved to 
him in the Contra 3 and though he had, yet if his Son pleaſe not tobe Heir 
of Proviſion, or to enjoy any Right as Heir of the Marriage by the Con- 
tract, but as Heir of Line by the Law, no Deed on. Death-bed can bur- 
den him, ſeing he accepts not any Diſpofition or Proviſion from his Fa- 
ther, but only the benefite of Law, as any other Heir might do, though 
there had been no Bairns of the Marriage, who could never be burdened 
with this Reſervation. It was anſwered, That this Legacy being acceſſo- 
ry to the Contra, by which the Wife renunced her Third and Terce for 
Ggg 4 10000 
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10000 pound, and what her Husband would provide her to on Dea, 
bed, (he is in effe& a Creditor, or at leaſt a preferable Legatar not to ſuf 
fer abatement with the reſt, 29. The Defender being þoth Heir and E,, on 
ecutor, though the faculty be not formally exerciſed, yet materially it b; 
and there was no reaſon that the Son ſhould be ſuffered to enter Heir of / 
Line, to avoid his Fathers Proviſions that would reach him as Heir of the 
Marriage, 
The Lords found that this Legacy could only affet the Defender x Wi 
Executor , and with proportional Abatement with the other Le 


but the Defender could not condeſcend upon a Terce or Third renuncy an 

by ber Contra&, which was better than the 10000 pound contained there, - 

17, without this addition, 
Irving contra Forbes, June 8, 1676. my 


: Irving purſues the Laird of Tolquhon for payment of a Bond rant: je 
e&d by Tolquhon his Goodfire as Principal, William Forbes his Father, who no 
was then young Laird of Tolquhor, and another Forbes as Cautioners, be Se 
inſiſted firſt againſt the Cautioner, who is alive, who alledged Abſolvitar, 
Becauſe the Purſuer had granted a Bond in favours of [rving of Feddeg, 
wherein he had declared this Cantioner free of this Bond, It was anſwered, 
19, That the Defender had no Right by that Clauſe, unleſs the Bond hat 
been delivered to him, or at leaſt accepted by Fedderet 3 and it was offer 
ed to be proven by Fedderets Oath, - and the Witneſſes inſert, that thy 
Bond was never accepted by Fedderet, nor delivered to him, nor to a 
by his Warrand. The Purſer Replyed, That this Clauſe being in hs 
favours,though a third Party, it could only be-taken away by bis Oath fer 


no man is obliged to prove the delivery or acceptance of a Writ, if the rem 
'out of the Subſcribers hand, unleſs the contrair be proven by his Oathin BF caſi 
whoſe favours the Writ is. . nor 
- 'The Lords found that this Clauſe, though in a Writ betwixt two other WF of 1 
Parties, was valid in favours of this third. Party, and that the not delivery Gat 
or acceptance thereof, was only probable by his Oath, Gr: 
The Purfuer did next infiſt againſt Tolqubon as repreſenting his Father, She 
the other Cautioner, who hlledged that. this Bond bore not to be (ubſcrib mo 
ed by his Father, whoſe name was William Forbes ; but this being only a « 
ExtraQ of the Bond Regiſtrat in a»mo 1649,which bore ſec ſubſcribitur Pt bee 
'trick Forbes of Thainſtoun,and offered to prove that there was one Patrig WW the 
Forbes in ThainStoun at that titne,the principal Bond(being loſt with the Re tha 
gifters. It was anſwered, Thatthe Purſuers Father was ordinarly delign- ciet 
of ThuinStonts, and was ſo defigned in the body of the Bond, and his ord 
nary Snbſcription was. Forbes,which W. is vety like a P,and which i5v& ker 
ry like another Subſcription produced, And for further Adminiculation, WW Te 
produced a Horning agairiſt young Tolquhon in his own life-time,and offer are 
ed to/prove,, that his Money was Arreſted upot this Bond, and a De WF To 
creet for making forth-coming againſt him, and whereupon a part payed. 
The Lords ordained theſe Writs to -be produced and the ſurviving Ca i Cle 
tioner to beexamined ex officio, upon this point. .w1 
The Purſuer infiſted agamſt Tokqubon, as vitions intrometier with his Fe Wy La 
 thers Goods, who-illedged Abſolvnor frota witions'intromſfiow, becauſe i 
was 'Exeentor Confirmed before intenting of this Cauſe. 1:/he Purſer at = 
fwertd, that he was vitious intrometter, in fo far as he had frandfull 
omitted things intrometted with by him, and had not Confirmed the la\*. BY Ale 


The Lords repelled the alledgiance, and rofuſed lnper-jncromillion, 
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by Confirmation ad omiſſe, and by way of AQion, and that the 2vot might 
not be loſt, according to their ordinary cuſtome. 


Burnet contra Gibb, June 9. 1676. 

Lexander Burnet having right to a Tack of the Teind-ſheaves of the 

Burrow-lands of Aberdere, granted by the Biſhop of Aberdere, purſues 
thereupon William Gib for the Teinds of that piece of Land, called Fit- 
tiſmire, and of the Craft of Fittie, poſſeſſed by him, , The Defender al- 
I&dged Abſolvitor, becauſe as to Fitiſaire, it was a piece of overfiowed 
and Mariſh Ground , as the name expreſſes; and he drained the ſame, 
and did incloſe it,and did ſow upon it Vieual at firſt,and ſince hath made it 
a Yard for Kaill, Carrets, and Herbs; ſo that there hath no Victual grown 
upon it _— the years Libelled,and therefore he can demand no Teind- 
ſheaves thereof » And albeit he had Right to both Parſonage and Vicarage, 
yet Vicarage is Local, and due only according toCuſtomez and there is 
no Teind for Kaib, Herbs, and Roots in that place, or any other place in 
Scotland, The Purſuer anſwered, that he wr to prove that the Land 
had been accuſtomed to be Plowed both before and after the draining, and 
to have born Victual, and fo was lyable to Parſonage Teind, which being 
2 juſt and favourable Right, cannot be taken away by the Proprietar at 
his pleaſure; but the Purſuer hath as good right tothe Teind as the Here- 
tor hath tothe Stock. It was Replyed for the Defender, that Teind is 
only a Right affefting the Cropt, and not the Ground, untill a valuation 
be led , which liquidats the Teind, communibus annis, and thereforeisdue, 
though it were waſte, and no more 1s due, though the Cropt were ſo plen- 
tiful that the Teind-ſheaf were ten times berrer; but ſo long as the Teind 
remains in its proper nature, and ipſa corpora are ſet and drawn, it is but 
caſua}, aecording-ro the Cropt, Birth, and Fruits, and puts no ſervitude 
nor reſtraint uponthe Proprietar or his Tennent, but he may freely diſpoſe 
of his Land as he pleaſes, and may make it all Corn, or all Graſs, or all 
Gardens, Orchards, or Yards, and- may put only yeild Goods upon the 
Graſs, for which no Teind will be due, or where before he had Kine or 
Sheep that payed Vicarage, he may put on Mares and Horſe, who com- 
monly pay none, 

TheLords found the Defence relevant, that albeit this piece of Land had 
been accuſtomed to be Sown with Vittual before, or after the draining z 
the Heretor or his Tennent might change. it at his pleaſure, ſine dolo, and 
that Kaill, Herbs and Roots were not Teindable, unlc(s it had been ſo by an- 
cient cultome, = 

The Defender alledged further Abſolvitor from any Teinds for the Ai- 
ker of Fittie, becauſe it is a Gleib. It was anſwered, that Gleibs are only 
Teind-free, where they have been anciently free, and new Gleibs which 
are Legally defigned;but here there is no Xirk but a Chappel ereRed by the 
Town of Aberdene, who have givenit this Gleib upon their own accord, 

The Lordsfound it releyant that this picae of Land was mortified for a 
Gleib, whether for a Kirk or Chappel, wherein there was Divine Worſhip, 


to free it from Teind, though it wasnot defigned by Proceſs or courſe of 


Law, but of conſent, as many Gleibs are. 


 Cuſhney contra Chryſtie, June 145 1676. 
7 rm” Cuſbney having Confirmed himſelf Executor-creditor to George 
Angus,” and in the Inventar given up 500 pound as a Sum due by 
Alexander Gordon to George,” and having Arreſted all Goods and Debts due 
to the Defun& in Alexanders hand, he Deponed that he wasno other way 
o ; Hhh Debitor 
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Debitor to the Defun&, but that the Defun Imbarqued ſome Goodsin 
Danizi:k in his own name, and with his own mark, to be confi 
Alexander Gordon as his Factor, which he had received into his cuſtog 
and'thereupon was decerned by the Baillies of Aberdere to deliver the Good 
There is now Suſpenfion of this Decreet, and a competition by John C 
ſtie, alledging the Goods to be his, or that he is to be preferred, for thi 
reaſon, 19. That certain Merchants of Aberdene having truſted George 4y. 
g#s and John C hryitie to ell a Cargo of Goods of theirs at Dantzich, 
had done the ſame accordingly, and did joyntly buy ſeveral parcels of 
Goods there; George Angus having died there, the Merchants of Dams; 
recovered Decreet againſt John Chryſtie for the whole, whereof the Goog 
in Alexarder Gordons hands are a part, and muſt therefore belong to( 
ſiie, and not to the Execators of Angus ; at leaſt Chryſtie is preterable for 
what he payed out for them, as having a Hypotheck, ar leaſt a Priviledy 
for the Price. It was anſwered, That ſpppoling the Goods had been 
joyntly by both, yet they were divided, and each of the two inloa 
their ſhare under their mark, and in their name, and on their risk : Andj 
is clear by Gordons Oath, that this Parcel was inloaded in the nane 
WHngus, who thereby was Proprietar: And by our Law there js neiths 
Hypotheck nor Priviledge for the Price of Goods, and therefore Clryjy 
can only purſue for it thoſe that repreſent Argrs. 

The Lords found the alledgiance relevant joyntly, that the Goods wer 
bought inSociety orCommunion,and ſo received, to giveeither partyan 
ſhare, but found the anſwer of dividing the Goods under their (ever 
marks relevant to eleid the ſame, and to conſtitute the property only in 
Angus,and preferred his Zxecutor.crediter thereto, and found that there wy 
no Hypotheck or Priviledge of the Goods for the Price, by our Lay, _ 


Mitchel contra the Children of Thowas Littlejohr, June 16; 1676, 
Atharine Mitchel by her Contra of Marriage with Thomas Litthjobs, 

K is provided in Liferent to an Annualrent of 750 merks yearly; and by 
poſterior Writ during the Marriage, the ſaid Thomas declares, that if th 
Marriage ſhould diffolve within year and day, the Contra ſhould ſtand uid 
for the Annualrent of 600 merks yearly, and obligeth himſelf, his Heirs ad 
Executors, to pay her the ſame during her life ; whereupon ſhe purſues l 
Children, as Heirs and Executors, to make payment 3 who did alledge 
Abſolvitor, becauſe by the Defuntts firſt Contract 'of Marriage with tle 
Defenders Mother, he received 8000-merks of Tocher, and is obliged to 
wair and imploy other 8000 merks for the Bairns of the Marriage 3 all 
there is a ſeveral Clauſe of Conqueſt in thir terms, "that whatſoever Land, 
Heretages, Goods or Gear he ſhall happen to acquire during the Marriage, beſul 
take the ſame to himſelf and Wife its Conjund fie, and the Bairns of the Marriagh 
by which proviſion the Defenders being Bairns of that Marriage are Creth 
tors, and the Father could not in their prejudice evacuat this obligmentil 
favours of this Wife, or her Children, either by, Contract of Marriage, 
other Proviſion, as inter vives, or by Legacy 3 but all his Means acquires 
In the firſt Marriage,can only belong tothe Bairns of that Marriage, 2%Thb 
Writ granted, ſftante Matrimonio, can have no effe&, becauſe by the fors 
ſaid Contract of Marriage,the Defunts whole Means acquired during tle 
Marriage being deſtinate for the Bairnsof the Marriage, the BairnsareHe 
of Proviſion in the whole Means, and cannot be prejudged by Legacis, 
any Deeds done on Death-bed : And it was offered to be proven, that thi 
Writ was granted on Death-bed, in fo far as the DefunGt had " 
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Diſeaſe whereof he died, and though he was induced by his Wife to go to 
Kick and Mercat, of deſign to validat this Deed, yer he was not able to 
make it out by evidences of health, for he did not expoſe himſcltro the Mer- 
cat or Kirk of Edinburgh, where he lived, but was carried in a Coach to 
Leith, accompanied with perſons confidents to the Wite, and yet he ſtag- 

«red ere he went inthe Coach, and vomited by the way. It was an{wer- 
ed for the Purſuer, that it was offered to be proven, that albeit ths De- 
fin went in Coach to Lexh, and was accidentally fick by the way, yet 
that he walk freely unſupported up and downthe Mercat of Leith, which 
is all the Law requires for evidences of health , which interrs the pre- 
ſumption juris &+ de jure, not admitting a contrary probation that he ap- 

red ſick, 

The Lords ordained Witneſſes to be Examined hinc inde , anent 
the condition of the Defun&, when he made this Writ, and of his man-' 
ner ofgoing to Kirk and Mercat, but rcſerved to them{elves to determine 
how far Clauſes of Conqueſt ofthis nature arceffetual. 

And now the Cauſe being called as concluded, it was alledged that the 
Clauſe of Conqueſt does not conſtitute the Children ſimply as Creditors, but 
only info far as they may crave implement according to the deſtination z 
But though the implement were perfected, the Father remains F7ar, and the 
Children Heirs of Proviſion, and therefore they do repreſent the Detuntt, 
and are lyable to all his Decds and Obligations, and ſo to this Obligation 
in favoursof the Purſuer : And though it were proven that this Deed were 
on Death-bed, yet the priviledge of Death-bed doth ſecure the Heir, but 
no waysthe Execmtors ; and therefore all Deeds on Death-bed will exhauſt 
the Executry, and will be valid either as Debts, or Legacies: for Clauſes of 
Conqueſt are never underſtood to bind up the Contrater from the Diſ- 
poial of his Means, during his life, but only that what remains undiſpoſed 
of at his death, which was Conqueſt during the Marriage, ſhould belong to 
the Heir of the Marriage, with the burden of his Debts z And it is ſo like- 
wiſe in Clauſes in favours of Wives, who cannot acclaim the Liferent of 
the things acquired during the Marriage, unleſs they remain in the propers- 
ty of the i)etunt at his death, otherwiſe ſuch Clauſes being common, moſt 
Men would turn Liferenters, and ground would be laid for Wives and Chil- 
dren to Inhibiteand purſue Men for implement of any thing they had ac. 
quued,w hichwould ruine their Freedom and Commerce; but ſuch Clauſes 
import only a Deſtination of Succeſſion,and do paſs of courſe, withoutno- 
tice, eſpecially amongſt Merchants, Trades-men, and other Minor People: 
And in this firſt Contra of Marriage, there is a ſpecial provifion of 8000 
merks, beſidethe general Clauſe of Conqueſt. It was anſwered for the De- 
fenders, that all Heirs of Proviſion are Creditors, and do not ſimply repre. 
ſent the DefunG, but qualificate, and therefore are not lyable toall his Dcbts 
and Deeds, but at moſt for ſuch as are for onerous Cauſes, but not for any 
gratuitous voluntar Deed, ſuch as this Wifes proviſion is 3 and if it were 
otherways, Children would be generally deſtroyed, and Contracts of Mar- 
riage evacuate in favours of the Wives and Children of poſterior Marriages, 
and whatever might be pretended in favours of this Purſuer by her Con- 
tract of Marriage, whichis accounted a Cauſe onerous ; yet the Marriage 
being diſſolved within year and day, all returns hinc inde, and the oneroli- 


ty ceaſes, and this poſterior proviſion is meerly gratuitous, therefore can 


have noeffe&, either as a Legacy orDebt againſt the Defenders, whether as 
Hers or Bxecutors, becauſc the whole Executry muſt be imployed for the 
Bairns,' as Heirs of the Marriage, | 
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The Lords found, That ſuch Clauſes of Conqueſt did not hinder th 
Contradters to diſpone during their Lite,and that all onerous Obligai 
might affe& their Means, or their Children as Heirs of Proviſion, M 
all other Deeds done without fraud upon reaſonable conſideration, 4. 
though not for an equivalent Cauſe onerous, and therefore the Contra 
may Diſpone or Legat upon ſuch reaſonable conſiderations 3 but tywy 
thatany Deed, without any reaſonable confideration, was fraudulent ang nul 
in ſo far as it is prejudicial to the Claule of Conquelt; and found that they 
was a reaſonable conſideration to give a gratification by Pfoviſion to thi 
Wife, in caſe the Marriage diſſolved within year and day, and there 
ſuſtained the Provifion in fo far as it was ſuitable to her Husbangs Eſtae 
but that it could not exceed the Deads part of the free Moveable, 

|  Areskint contra Reynolds, eodeme die. 

Lexander Reynold having granted a Bond of 2000 merks to Elizalaj 
A Guthrie his future Spouſe, or any perſon ſhe ſhould appoint, Payable 
after her deceaſe, which Bond being now 1n the perſon of Areskine, he par: 
ſues the Children of the Debitor for payment on this ground, thatthe Ny 
bitor had provided them to all his Means and Eſtate, which Proviſion 
being fraudulent in prejudice of: Creditors, they are lyable by the Ag g 
Parliament 1621, to make forth-coming to the Creditors, whatſoever 
uplift by vertue of ſuch fraudulent Diſpolitions, The Defender alledge{ 
Abſolvitor, Becauſe they did no way repreſent the Defuntt ; and it wx 
unreaſonable, and a novelty, to piirſie-Children having received Pronil. 
ons, as repreſenting their Parents by a Paſſive Title, eſpecially young Chil. 
dren that could not be Heirs. 

The Lords repelled the Defence, and found that it was not aPaſſye 
Title as repreſenting the Defun&, but a Paſſive Title founded upon the 
AQ of Parliament, and the Defenders own fraudulent Deed zin accepting 
it, to exhauſt 'the Debitors Eſtate, but allowed them to condeſcend up- 
on any other viſible Eftate that the'Defan& .had the time of their Provi- 
ſions, that might purge the fraud and vitiolity of theſe Proviſions, 


Galbraith contra- Leſly, June 20. 1676, 
F"Eorge Galbraith having charged Pairick Leſly for payment of a Bond 
granted by him and James Balfour, acknowledging them to have recen- 
ed certain Merchant Ware from the Charger, and obliging them conjuniily ad 
ſeverally to pay the ſame, Leſly ſuſpends, and raiſeth ReduQtion upon Me 
nority and Leſion, in fo far ay he had bound himſelf 7 ſolidue, wheres 
he ſhould have been only bound for his half. It was anſwered, That it s 
always an exception againſt Minority, that the Minor was then an actual 
Trading Merchant, It was Replyed, That albeit a Merchant is re mer- 
catoria 1s not reſtored, yet in other things they enjoy the common priv 
ledge 5 but here the obliging in ſoliduw, was not res wercatoria, but only 
the price and goodneſs of the Ware. 
The Lords found it relevant that the Suſpender was then a Trading 
Merchant, and found that the buying of Ware in Communion or Society 
with other Merchants, and receiving the Ware jointly, was binding as# 


- re mercatoria, 


Brown contra Smith, eodem die. 
Narew Sutor having diſponed the equal half of the Eaſt-ſide of Lee 
/ \ to Ronald Brown, with power of Reſignation 3 the ſaid Ronald graits 


an Infeftment of Annualrent to James Brown, and thereafter diſpons the 


Land irredeemably to David Smith in Liferent, and Jobn Smith un F mn 
aſſigns 
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aſſigns the Diſpoſition and Procuratory therein granted to him by Andrew 
| Sator, whereupon the Smiths are Infeft as Afſigneys to the Diſpoſition and 
Procuratry, but Ronald Brown the Cedent was never Infett, James Brown 
the Annualrenter purſues Poynding of the Ground, wherein the Smiths 
compear and alledge, That the Purſuers Infefiment is null, neither being 
clad with Poſſeſſion, nor given by one who was Infeft, or had power to 
give Infettment, but by Ronald Brown, who was never Infeft. It was an- 
(wered, '1®. That Ronald 8rowns. Diſpoſition ( before any Infeftment ) 
was tranſmiſſable by Affignation, and the conſtitution of this Annualrent 
imported an Aſſgration, and the regiſtrat Seafin was equivalent to an 
lIotimation. 29, Infeftment having followed upon Ronald Browns Diſpoſi- 
tion, albeit in the perſon of his Aftigney, yet it compleats his Right, and 
makes it a real Right, and as ſuperveening accreſſeth to the Annualrentar- 
The Lords ſuſtained the Defence, and repelled both the Replys, and 
found that an Aſſhignation to an incompleat real Right, thuugh it had been 
diredly done and intimate, had no effect againſt a fingular Succeflor com- 
pleating his Right by Intcftment, and found that the real Right did never 
accrels to the Annualrentars Author Brown, who was never Inteft, but on- 
ly to Swith the Authors Alligney, 


. Jruing contra Roſs and Irving, June 22. 1676. 

Oba Roſs having obtained Decreet againſt [rvirg of Lenturck and others 

for his whole Corns in his Barn-yard, which they promiſcuouſly in- 
trometted with, and diſpoſed of, There was a Bill of Suſpenſion preſent- 
ed againſt the Decreet,upon theſe Reaſons, 19. That by the Att of Litiſ-con- 
teſtation,the Libel was to be proven by Witneſſes that lived thereabout, 
who might know the quantity of the Cropt, and the Witneſſes received, 
lived 20 Miles off, 29. The Quantities and Prices were molt exorbitant. 30, 
Francis Irving who had the Right,and purſued in hisCedents name,is known 
to have led Horſes that he uſed for Witneſſes. 49% That theſe Witneſſes 
were inhabile, neither being famous, nor worth the Kings Unlaw. 59. It 
was offered to be proven, that they being ſworn in the Council, did de. 
' pone contrair to their Depoſition before the Lords, and fo their Teſti- 
monies are falſe,and themſelves infamous, 68.Its offered to be proven by the 
Chargers Oath, that both the Quantities and Prices are exorbitant, Tt 
was anſwered for the Charger, That to all theſe ſpecious and falſe Pre- 
tences, he oppons his Decreet in foro contentioſo, wherein the Defenders 
compeared at all the Diets of Proceſs, and were preſent at the Examina- 
tion of the Witneſles, and adviſing of the Cauſe; and it would make Pros 
ceſſes endleſs, and unſecure all the Lieges, if ſuch ſolemn Decreets were 
to be drawn in queſtion upon any of theſe Grounds alledged, for ſuch 
may be pretended againſt each Decreet, and what concerns Witneſſes, no 
Party can know the ſame,they being cloſs, and adviſed withoutPublication, 
by the conſtant cuſtom of this Kingdom 3 and as to the hability of the 
Witnefles, the Law hath afforded this remeed, and no other, that if their 
Imbability,can be inſtantly verified when they are received,by the Oath of 
the Adducer, or the Witneſſes own Oath, or by any other Witneſs or 
Writ, they are rejefted z and if the Party cannot inſtantly verifie, he may 
proteſt for Keprobators to prove their inhability by way of Aion, which 
if he omit, - be is underſtood to acquieſce, and never to be heard there- 
aſter; and therefore Reprobators are never admitted but when proteſted for, 
when the Party compears at their Examination, and thongh Reprobators 
were proteſted for and depending; Law admits not the quarrelling of the 
difta teftium as falſe. And asto the offer,torefer the Quantities and Prices to 
Hhbh 3 the 
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the Chargers own Oath, that was competent before Probation by yy, 
neſſes, but is not competent after, as inferring Perjury and Defamation gf 
Witneſſes, and it would be an univerſal Proteſt againſt all Decreets upd 
Probation by Witneſles. 

The Lords repelled all the Reaſons, in reſpe& of the Anſivers, 


Earl of Dumfermling contra the Earl of Ca//endar, June 27, 1656, 
N April 1633 there is a Minut ſubſcribed by the Earl of Calendar, bay. 


ing, That he being to ſolemnize the Marriage with Margaret Counteſs o 


Dumtermling, the Minut or Contrad is to be amplified thereafter, conlainin 
theſe Heads, viz. 1 Bind and Oblige me, my Heirs and Alligneys, 1 jp. 
feſt and Seaſe in ConjunG-fee and Liferent the ſaid Dame Margaret in th 
Barony of Livingſtoun, &c. and likewiſe by thir Preſents, Obliges my ſal 
my Heirs and Aſſrgneys, that of all and what ſomever Lands,or Sums of Mong, 
which ſhall be purcha3t during our Lijetimes together, (our preſent Debts being fo 
pazed ) there ſhall be ſufficrent Security thereof made in Liferent as of the former 
Lands tothe ſaid Dame Margaret,in caſe of no lſſue of Childrer;the one half th; 
of to be diſponed upon, as the ſaid Dame Margaret ſhall 1hink fit 5; and thers 
after in September 1633, the Earl renunceth his Kight to the Ladies Jon, 
and obligeth himſelf not to meddle with it, but by ber Warrand mm Writ ; Thj 
Earl of Dumfermling as Afſigney by his Father, who is Herr tothe Coun 
teſs, did purſue both the late Earl of Calendar, and this Earl of Caltndg, 
as he who hath accepted a Diſpoſition of the late Earls Eſtate, withay 
any Caule onerous in prejudice of theſe Obligments, to fulfill the ſane; 
And after the late Earls death, infiſts againſt this Ear], who alledged 4b, 
ſolvitor, becauſe the concluſion now infiſted on, being to denude of the 
half of the Conqueſt, and to pay the by-gone Rent thereof ſince the Coup 
teſs death, which was in ammo 1659, by vertue of the Clauſe of Conguſty 
the ſaid Minut, the ſaid Clauſe is conditional i= caſe of no I/we of Children, 
Tia eſt, There was a Child born, which excludes the Condition, and eva 
cuats the Proviſion, The Purſuer anſwered, That the exiſtency of the 
Child born of this Marriage,and who died that ſame day that it wasborg, 
doth not exclude the Condition, whether reſpe& be had preciſely to the 
Words,or to theMeaning of the Parties arifing trom their Condition, nterelt 
and Ating, for the terms of the Condition are, i» caſe of no [ſue of (ki 
dren, which cannot be underſtood as if the Clauſe had been conceived 
thus, in caſe there be Children of the Marriage, the Lady ſhould have no Its 
reit in the Conqueſt, for then the Condition being poſitive, it might be pre 
tended to have taken effe& by the exiſtence of a Child ; but this Clauſes 
negative, i caſe there be no Iſſue of Children ; and therefore, if at any time 
of the Marriage there were no Children, the Condition took place, whe 
ther by the Childrens ſimple non-exiſtency or deficiency ; for if the 

had been then purſuing her Husband to fulfill chis-Provifion,and tol 
her in ConjunQ-fee in the Conqueſt, ſhe would haye been well founded an 
the Clauſe, ſubſumiong that there are no Children ; and it would not be 1 
good anſwer, that there bad been Children of-the Marriage 3 and eing 
this Minut bears, wot ozly the not being of Childrew, but in caſe of no 1ſt 
Childers, it makes the matter much more clear, for the word [ſue were 
ſuperfluous,if the ſimple exiſtency of Children did exclude the Provilion, 
but [/e being a ward caſtomary in the Ewgliſh Law, and Wits, but not 
with us, it doth there import Succeſſion, Poſterity, and fo relateth to the. 
diffolution of the Marriage, and muſt be underitood as that Foraala de 
bated by the DoCtors, ſi ſine liberis deceſerit, or drficientibus ltheris, _- 
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Rill r: ſpe} the diſſolution of the Marriage, and imports a permanency, 
ard cannot be purified by a momentary exiſtence 3 and accordingly the 
Lords have been always accuſtomed to interpret the ordinary Clauſes in 
ContraQs of Marriage, in caſe there be no Children,or failzieing of Children, 
that the Tocher ſhould return, or the Joynture be increaſed by the Sur 
vivency, and not by the ſimple exiſtency of Children, as hath been fre- 
quently decided, 29, If the meaning of Parties be conſidered, which is 
the beſt way to interpret a dubious expreſſion, the Caſe muſt be confider- 
ed,as if the Husband and Wife were diſputing the extention of the Minur, 
before either Children or Conqueſt, and then it is to be confidered, if this 
Caſe had been propoſed to the Parties at the time of the Minut, what if 
a Child be born, and die in ſome few days, would the Lady have acqui- 
eſced to quit the Conqueſt £ or would the Husband quit the Marriage be. 
fore he extended it further, which cannot with any reaſon be thought, 
eſpecially ſeing he had only then the Barony of Lizingſiour, not exceed- 
ing 7000 merks of Rent, and the Lady had a Liferent of 22000 merks 
by year, with Money and Moveables, and was a young and ſtrong Wo- 
wan, and the Husband had no viſible way of making Conqueſt but by her 
Means,for what he had acquired,was Abroad in the War,which he had quit, 
and ſettled at Home by this Marriage, fo that being illiterate, and a moſt 
profound peace in the Countrey in anno 1633, there was no ground of 
expeting Conqueſt but by the Joynture; and therefore whether the words 
or meaning be conſidered, the ſimple exiſtence of a Child is not relevant, 
The Defender Replyed, That 1/xe of Children imports no more than the 
exiſtence of Children, and among(t / illiterate Parties, words are oft- 
times ſuperfluous, neither can the Clauſe be underſtood as equivalent to 
that Formula, ſi ſine liberis deceſſerit, which clearly implys that the want of 
Children is at the time of death 3 but this Clauſe 1s equivalent to this For- 
awnla, ſi liberos non habuerit, ſs liberos non ſuſceperit 5 and it is clear, that in 
the condition introduced by Law, that if the Marriage diſſolve within 
year and day without Children, all things betwixt Man and Wife return 
binc inde, the fimple exiſtence of Children is ſufficient, and if that be not 
ſufficient in this Caſe,. then though there had been twenty Children come 
to Maturity, and Married, if they and their ſe had died before the Pa- 
rents, the Lady would have recurred to her ſhare of the Conqueſt, which 
had been very unreaſonable, It. was Duplyed, That all the Conditions 
alledged by the Defender expreſs a peculiar time, viz, the Procreation or 
Birth of the Children ;, ſo that if here the Clauſe had ſaid, in caſe there were 
#0 Children procreat, or in caſe there were no Children born, their Birth eva- 
cuate the Condition 3 and 1n the ſame manner the Law determines the 
time of exiſtence, or non-exiſtence of Children to diſſolve the Marriage, 
vis, if either Party die within year and day, without Children procreat, heard 
ery, and ſo their Birth and Maturity by Crying and Weeping, determines 
the time, which doth no ways quadrat to this Clauſe, if there be no Iſſue 
- mary. whach at leaſt muſt import the ordinary Clauſe of failing of 

en, | 

The Lords found that the exiſtency of a Child, who died that day, did 
not evacuate the condition in this Minut, and therefore repelled the De- 
fence founded thereon, 

In this Proceſs there was a ſecond Defence proponed, and Debated the 
28 day of June; It was alledged for the Earl of Callendar Defender, Ab- 
folvitor, becauſe the Clauſe in the Minut founded upon, could only im- 
porta Liferent to thedeceaſed Lady, witha power to Diſpone on the one 
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half of the Conqueſt as ſhe thought fit, which is but a perſona] faculty, in; 
communicableto Heirs and Aſſigneys, ſuch as is ordinary in Diſpoſitionsh 
Fathers to their Children, reſerving to themſelves power to burden or off, 
which is neverextended to Heirs: Andit cannot be ſublumed that the 1,. 
dy did Diſpone : And ſcing the Clauſe is imperte& and dubious, In dy 
quod minus eſt & quod benignins eſt ſequendum, And certainly the perſonal 6. 
culty is les than the property, and more ſ\uitable to the intereſt ,of both 
Parties for thereby the Wite, ifſhe had pleaſed, might have diſpoſed of 
tie half, and yet the Husband had hopes that he might prevail with ber,not 
to diſpoſe, as he did : Butif the meaning were to give her the Fee of the 
half, which being the moſt important Right, it would have been expreſt iy 
verbis tranſlativis dominii 5 and if ſtretched further, would be an EXtrayg. 
Eant unreaſonable proviſion, which was never 1n a Contra&t betwixt Noble 
Perſons, wherby a Wife ſhould not only have the Liferent of all the Huf. 
band had, but of all that he ſhould acquire z and likewiſe the Fee of the 
half of his Conqueſt, in caſe there were no I{lue. 29 In Conjund.feg 
| betwixt Man and Wife, where the Heirs are notcxpreft, which may dey 
who is Fiarz The Law preſumes quod potior eſt conditio maſculi, that the 
Husband is Fiar, aud the Wife only Zzferenter ; and therefore it muſt he 
ſo in thiscaſe. 39. The Clauſe of Conqueſt bears, thatthe Conqueſt (houldbe 
iecured to the Wife in Liferent, as the Barony of Livingſtoun 3 but it is un- 
denyable that the ſecurity of the Barony of Livingfioun was to be in Cop, 
jund-fee and Liferent, whereby the Husband was Fiar, and the Wike Lf 
renter ; and therefore the ſecurity of the Conqueſt being expreſly repulat 
thereby, behoved to ſtate the Husband Far, and the Wife Liferemer; 
and ſo her power todiſpoſe, is no a@ of Property, but a perſonal Faculy, 
It was anſwered forthe Purſuer, . That the Clauſe .ofCongueF, as to the ins 
Port thereof, muſt either be confidered preciſely; according to the words 
ia the Minut, and the terms in which the Lords could haveextendedaCon- 
traft of Marriage thereupon, or according tothe meaning of the Parties, to 
be elicite from the Circumſtances z and if the Lords were extending the 
Minut, without any ſpeciality of circumſtance, they could only extendit 
thus, That ſeing both the Barony of Livingſtoun and the Conqueſt were tobe 
way of ConjundG-fee, and that Heirs is expreſt in neither, that the Husband and 
his Heirs would be obliged to Infeft himſelf and bis Spouſe, the longeſt liver if 
them two in ConjunG-fee and Liferent, and their Heirs, or the Heirs of the Ma- 
riage, without exprefiing, which failzieing, &c. So that it would belck 
to the interpretation and conſtruction of Law, whether the Husband were 
fole Fiar, or whether the Husband was F3ar inthe one balf, and the Wik 
in theother half In which caſe the common preſumption of Law would 
conſtru@ the Husband to be ole Fiar, and the Witeto be only Liferenter, 
unleſs there were a ſtronger preſumption or evidencean the contrair, andbo 
the Husband would be ſole Fiar ofthe Barony of Livingitoun, becauſe thei 
1s no preſumption or evidence inthe ocontrair ; but the conjund lofettment 
of the Conqueſt behoved to run in thir terms, That the Husband fhould tak 
his Conqueſt to himſelf and his Wife, the longeſt liver of them 1wo in Conjun- 
fee, or Liferent, and to their Heirs 5 and in caſe there were no Ifove of Childres 
of the Marriage, that the one half ſhould be dijpojed of as the Wife ſhould think 
fit ; by which Conjun@-fee the preſumption of Law that the Husband 
ſole Fiar,is taken off by that adje&tion,that the Wite being Conjun# fi, 
hath power to diſpoſe on the one haif,which is a ſufficient evidence to take 
off the preſumption,and tomake the Wife Fiar ofthe half; forit is beyond 
queſtion that a Conjun#-fee granted to two Men , the longeſt liver of oy 
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io, and their Heirs would have this effe&t, that both are Fiars equally 
in the half, and that the Surviver hath the Liferent of the whole, and there« 
fore they are faid to be Infeft in Conjundfee and Liferent, becauſe they 
are both Fiars of the half, and they are both Liferenters of the other halt, 
asthey happen toſurvive 3 butthe only reaſon wherefore a Conjun@-fee to 
Man and Wife conſtitutes the Man ſole Fiar, and the Wife Liferenter is the 
preſumption, that that is the meaning and intention of Parties, which pre- 
ſumption,as all other preſumprions are, is elided by a ſtronger preſumption 
in the contrairz asif an Heretrix refign her Lands in favours of her felt and 
her Husband, the longeſt liver of them two in Conjun(-fee, and their Heirs : 
If this be not done by Contract of Marriage, or as a Tocher,as it frequently 
occurrs, that after Contrat of Marriage, and Marriage following, the 
Wife ſucceeds to an Eſtate, which it ſhe reign in manner foreſaid, and ſhe 
and her Husband be Infeftthereupon in Conjun@#-fee and their Heirs, with« 
out expreiling further, the Wite will be ſole Fiar, and the Husband only 
Liferenter, becaule the preſumption is ſtronger for the Wife, that her mean- 
ing was, not to denude her (elf of the Fee 3 bur the caſeis much ſtronger here 
where itis not left to preſumption, whether the Wife be only Liferenter, or 
Fiar in the half, but it 1s exprefly agreed to by both Parties, That the Wife 
ſhould have power to diſpoſe of the one half, if there were no Iſſue or Children, (0 
that the precilc Queſtion comes tobe. whether a Wite being Infett in Con- 
jun&-fee, with power todiſpoſe of the one half as ſhe pleaſes, be Fzar of 
that half, or ifſhe hath only power to diſpoſe of that which is not her own 
but her Husbands; and it is very clear that that Clauſe adjeted takes off 
the preſumption, and leaves the Wite according to the nature of Conjunt#- 
fee.to be Fiar of the one halt; and as to the meaning of the Parties to be 
elicite from ſpecial Circumſtances, it makes ſtrongly for the Wife to be Fi- 
arof the half. 19, Becauſe the Clauſe bears expreſly, that her Conjun@-fee 
of the Conqueſt is to be with the burden of their Debt ; and therefore muſt be ' 
meant of the property : For a Liferenter was never burdened with Debt. 
29, It 1s acknowledged that the Husband had only an Eſtate of 7000 merks 
ayear, and that the Wite hada Liferent of 22000 merks a year, and was a 
young and healthful Woman about 3o years of age, ſo that ſhe had a bet- 
ter Eſtate than he, which is very extraordinary ; and therefore though this 
Clauſe of Congqueit were extraordinary, yet it was very reaſonable 3 and 
if it had been direaly propoſed, the Husband would not have relinquiſh- 
ed the Marriage, but rather have yielded to it; nor would the Lady have 
gone on without it, feing there was no viſible way of making Conque# but 
by the Ladies great Liferentz for the Husband was an illiterat man, and 
could make no improvement of his Fortune but by his Sword, by which he 
acquired abroad the Money that bought the Barony of Livingſour, but he 
had deſerted that Service,and ſettled at home by this Marriage; and though 
he gained in' the Civil War that enſued at home, yet there was no thoughts 
of that War in April 1633. the time of the Minut. 3% The meaning of 
Parties 1s yet further cleared by a Bond granted by the Husband, bearing 
Date in September 1633. and which the Defender hath pleaded to be of a 
later Date,as after the Marriage compleat, whereby the Husband renunces his 
Jus mariti,and gives his Lady thefole diſpoſal of her opulent Joynture, which 
much more extraordinary than the half of the Joynture, in caſe of no 
Iſe ; and if this polterior Bond had been granted the time of the Mint, 
It might have been a Cauſe to have limited the ground of the Conjund-fee, 
which being ſo longafter, it can be no ground at all, 
The Lords found that by the Terms of the Clauſe of Conqueſt, and by the 
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meaning of Parties elicite from the circumſtances foreſaid, that it gig 
import a naked Liferent, with a perſonal faculty to the Lady to Dig 
the half; but that ſhe being ConJun@G-fiar with that power, was Fiar of the 
one half ofthe Conqueſt ; for albeit the Conqueſt in the manner of Securi 
was regulate by the Infeftment of Livingſtoun, both being Conjunt. fry, Y 
the power of diſpoſal not being in the Conjund- fie of Livingſtoun, but of he 
Congques?, it made the Security, as differing in that poirt, to haye diffe. 
rent effefs, as to the Fee: But ſeing this Clauſe was but a general Clu 
of Conqueſt, the Lords found that it could only extend to what the Hughany 
acquired durivg the Marriage, more than what he had the time of the y;. 
zut, and with the burden of all his Debts contracted during the Marriage; 
ſo that though the whole Eſtate he now hath, was acquired during the 
Marriage 3 yet as much of it as was equivalent to the Barony of 1 
ſtoun, wasnot to be reached bythe Clauſe of Conque#, but only the ſuper! 
plus that were free, over and above the Debt contracted during the Marr, 
age, of which free ſuperplus the Purſuer as ſucceeding tothe Lady, was tg 
have the half, but no part of the bygone Rents from the Ladies death ti 
her Husbands death, becauſe they belonged to the Husband,as the ſuryiyin 
Conjund-fiar. 


Gibſon contra Fife, eodem die. 

Lizabeth Gibſon purſues Fife for 100 merks lent by her to him,and te 
E ferred the ſame to his Oath z he Deponed that he received the Sun, 
and gave a Bond for it blank in the Creditors name, and therefore wang 
obliged to pay it till his Bond was retired3 the Purſuer having alſo Depop 
ed that the Bond was loſt, and both Parties having agreed upon the Daz, 


Writer and VVitnefſles of the Bond. 

The Lords decerned the Defender to make payment of the Sum, the Pur. 
ſaer always before Extrating, finding Caution to relieve Or repay, if te 
ſhould be diſtreſt by any Bond of the ſame Sum, V Vriter, Date and YVit 
nelles, 

Row contra Row's, June 29. 1676. 

Anet Row having Alimented John, Elizabeth,and Chriitian Row's fromther 
J Fathers death, which was in September 1671 till now, purſues Joby Rip 
for his own Aliment, and for the Aliment of his Siſters, which were le 
Infants, which the Lords have oft-times ſuſtained againſt their Father 
Heir, havinga competent Eſtate. The Defender alledged Abſolvitor, be. 
cauſe the natural obligation of Parents to Aliment Children 1s meerly per- 
ſonal, and doth not burden any repreſenting them. 2%, The Delenden 
Eſtate it very inconſiderable, not exceeding 3oo merks by year. 3, The 
Purſuer is their Mother, and hath the ſame natural obligation as their Fx 
ther to Aliment them; and having accordingly Alimented them, they hay- 
ing no Means of their own, it is preſumed to have been done ex pietate ns 
terna, and ſo ſhe can ſeek no payment. It was anſwered, That the Mother 
Is not able to. intertain them, having a mean proviſion within 100 pound 
Scots, and can only be obliged quantum poteft. | 

The Lords aſſoilzied from the bygone Aliment of the two Siſters, being 
Alimented by their Mother, but ſuſtained the Aliment for the Heir hi- 
ſelf, and reſolved to modifie the ſame the more largely,becauſe they allow- 
ed nothing for the bygone Aliment of the Siſters, and ordained the col 
dition of the Heirs Eſtate to be inſtruted, that they might modifie his own 
Aliment, and Aliment to his Siſters, till they were able to fend for them: 


ſelves. 
| Wale 
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Wallace contra Simpſon, July 1. 1676, 
Homas Garvine having delivered 50 pounds Sterling belonging to Do. 
aor Wallace to Alexander Simpſon Merchant in Edinburgh; he there- 
upon drew a Bill of Exchange upon David Bryſon Merchant in Londoy, 
payable to Lawrence Wallace Merchant in Briſtol, upon ten days fight, in 
Jemuary 1675. which Bill being then ſent incloſed in a Letter of Advice to 
tntlelto the ſaid Lawrence Wallace, he was gone from thence twodays be» 
fore ona Voyage by Seato [reland; and the Letter — lyen long un- 
opened at Briſtol, Caprain Crumpt, who was Lawrence Wallace Lands-lord, 
broke up the ſame, and finding the Bill of Exchange incloſed, preſented it 
to Bryſon, who refuſed to accept or pay it, in reſpeR oftheabſence of Lau- 
rexce Wallace, to whom it was payable, or to bis order , but in March 1675 
wrote upon the Bill, Accepts, when rightly Indorſed, Lawrence Wallace re- 
turned to Scotland from Ireland in April 1675, and the Bill being ſert down 
to Scotland, did Indorſe the fame tobe payed to Crumpt,or his order,but be- 
fore the Bill returned to E»gland fo Indorſed, Bryſon was broken and fled, 
and there was no proteſt taken tor not acceptance, or not payment of the 
Bill. Do&or Wallace and Thomas Garvine purſue Alexander Simpſon for 
payment of the 5opound Sterling, becauſe the Bill proved ineffeftual, Who 
alledged Abſolvitor, becauſe the drawer ofa Bill is only lyable for non-ac- 
ceptance,or non-payment of his Bill, after proteſt istaken thereupon; but 
here there isno proteſt. 29. The receiver of the Bill is obliged to do dili- 
gence to preſent the Bill, and demand the Money ; and it through his ne- 
gligence the perſon on whom it is drawn be broken, the loſs mult be his, 
and the drawer of the Bill is not lyable. The Purſuer anſwered, that there 
was no definite timeeithet by the tenor of the Bill, or cuſtome to preſent 
Bills of Exchange, but with the conveniency of him that receives it. 
29% Though ſupine negligence might turn the loſs upon him whoſe uſe the 
Bill is drawh, as if he ſhould keep it up for many Moneths, without a 
juſt Cauſe, yet he can only be obliged to ſuch diligence as is ordinar and 
- accuſtomed with provident men, which diligence hath alwayes excepted all 
accidents,asif he who received the Bill were robbed ofit,or that he to whom 
it was ordered to be payed ſhould happen to be priſoner,or abſent ; and it is 
offered to be proven, that in this cafe there interveened an accident that 
could not be foreſcen, -iz. Lawrence Wallace bis being abſent on a Yoyage, 
whereby Door Wlace had good ground to believe that he had pre- 
ſented the Bill , and received the Money 5 and that ſo ſoon as it was 
known where Lawrence Wallace was, after his return into Scotland, the Bill 
was 1ndorſed, and preſently ſeut up, but then Bryſon was broken and fled, 
and therefore there could be no Proteſt taken for not acceptance or not 
payment, and though theſe Proteſts be the ordinary way for recourſe on 
the Drawer, yet they are not the only way 3 but in caſe of his breaking 
and flying, no Proteſt is uſual or neceffary : and it is the duty of the 
Drawers of Money to have their Bills ſecure, for which he receives equi= 
valent value, and it is his fault that bis Proviſion is in an unſufficient 
hand; forit cannot be pretended that Bryſon became Inſolvent by any thing 
occurring after the date of the Bill ; and as the not preſenting the Bill, if 
Br3/on had been abſent on a Voyage, would have taken off the pretence 
of Negligence, ſo muſt the accidental abſence of Walace to whom it was 
ordered. The Defender Replyed, That the Bill miſcarrying through 
the negligence of the Receiver, the loſs behoved to be his, for he offered 
to prove that he had drawn polterior Bills upon Bryſon, which was payed. 
2®, The Receiver of the Bill ought to have taken his Lill to a perſon that 
Iii 2 would - 
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would been preſent,and preſent it, and fo having ordered it to be payed tg 
Wallace in Bristoll, the peril of his abſence muſt be upon the Purtner, and 
it appears by Bryfons qualified acceptance that he had Provifion, It was 
Duplyed, That whatever might be pretended if the Bill had been order. 
ed to be payed to a perſon who had not a fixed and known Reſidence, 
yet Wallace being Refidenter at Briitoll, from which it might have been 
diſpatched for London in two or three days, the Purſuer is neither in fault 
nor negligence, otherwife all Commerce would be deftroyed, for no Bill 
might be ordercd to be payed to any _ unlefs he were in Priſon, 
and could not be abfent, which would ruine Commerce, and the great 
Truſt amongſt Merchants z but the truſting Bry/oz who was unſufficient, 
is certainly a faillour in Szz-pſon, who ought therefore to have made out 
his Bill, ſcing Bryſon is become inſolvent, 

The Lords found the Libel and Reply upon the accidental abſence of 
Lawrence Wallace, as before expreſt, relevant, to make Simpſon who drew 
the Bill Iyable, albeit there was no Proteſt , in reſpe& ot the breaking 
and flying of Bryſon. 


Laird of Auchintwill contra Laird of Innes, eodem die, 

He Laird of Izzes having diſponed certain Lands ro Auchintuil, with 

abſolute Warrandice in anno 1630; thereafter in 4770 1643 there 

was an addition made to the Miniſters Gleib, to make it up four Acre, 

according to the A of Parliament, out of the Lands that were diſponed, 

being Kirk-lands; whereupon Anchintuill purſues recourſe againſt the Laird 

of Ines, who alledged Abſolvitor, becauſe abſolute Warrandice cannot 

extend to this Caſe, which the Buyer ſhould and might have known, whe- 

ther there was a ſufficient Gleib defigned, and that the Lands being Kitke 
lands,were lyable to a Gletb. 

The Lords found, that the Warrandice could not extend to a Gleibof 
Kirk-lands deſigned after the Vendition, although by a Law before the 
Vendition,unlels it had been-ſpecially expreſt in the Warrandicc, it being a 
notour Burden upon the Land. 


Rollo'contra Brownley, July 4, 1676. 

Oh Rollo as Aſſtgney by John Nigol to a Bond granted by Alexander 
] Brownley Tailor, to Helen Craig, and now belonging to Jobn Nicol her 
thusband jwre mariti, charges Brownley for payment,. and he having prelent- 
ed a Bil] of Suſpenfion, the Cauſe: was 0:damed to be diſcuſled upon the 
Bill. It was alledged for Browniey the Suſpender, 19. That the Letters 
ought to be ſuſpended as to the principal Sum charged for, becaule the 
Bond bears Awaualrent,and fo 1s Heretable quoad fiſcum & relifam, which 
by the AG& of Parliament 1662, is extended to the Intereſt of Husbands, 
as well as of Relids, by the Lords Deciſions, finding that Wives as they 
get no benefite by that A, which makes Sums bearing Annualrent with- 
out a Clante of Infefrment to be fofar Moveable, that they fall within the 
Exccutry, which before they did not, yet as to the Fizk and Relic, they 
are excluded from the benefite of that AA, and as to them fuch Sums re- 
main Heretable as before, and therefore as they have no benchite, they 
have no detriment, fo that Sums bearing Annualrent fall not under ihe 
communion of Moveable Goods with. the Husbang, or under his jus #aritl 

W hich the Lords ſuſtained, and found that the Aſkgney could have 
only Right to the Annualrents, 

As to which the Suipender alledged Compenſation, becauſe he had ob- 


tained Aſhgnation to a Debt due by Nicel! tbe Chargers Cedent to jay 
an 
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ander Dalgiciſh. The Charger anſwered , Now relevat , unleſs the Sulpen- 
ders Afſignation had been intimate before che Intimation of the Chargers 
Allignation, 

Which the Lords did alſo ſuſtam. 

Whereupon the Suſpender alledged, That his Intimation, and the 
Chargers Intimation, though they be of one day, yet the Suſpenders In- 
timation bears two of the Clock in the Afternoon, and the Chargers inti- 
mation bears no hour, and ſo can inſtrut no hour prior to the lalt hour of 
.the day. 

Which the Lords ſuſtained, but allowed the Parties to be heard, if the 
Nottar ſhould give a new Intimation of the Chargers Athignation expreſ- 
fiog a prior Hour,or ſhould inſtcutt the ſame by the Witnftles inſert, whe- 
ther the ſame was receivable atter produQtion of this Atlignation, 


Logie contra Buchannan, eodeme die. 

Homas Logie having purſued George Buchannan for ſeveral Articles of 
Accompts referred to his Oath, The Defender alledged Abſolvi- 
tor ab inſtantia, That he could not be holden as conteſt, becauſe he was 
not perſonally apprehended by a Meſſenger. It was Replyed, That he 
was out of the Kingdom, and Cited upon 60 days, with Certification to 
be holden as confeſt, according to the common conſuetude, whereby all 
Scotſmen are lyable to the Juriſdiftion of the Loris, and if they have any 
Intereft in Scotland, they ought to have Procurators in Edinburgh, which is 
communis patria, to anſwer for them, as to all Certifications, whether it be 
in Improbations, or being Fugitive for not appearing to underly the Law, 
orto give their Oaths, or to be holden as Conteſt, and ſo the Law holds 
them contumacious if they have no Procurator to compear, and ſhow the 
juſt cauſe of their Abfence, and ſo purge their Contumacy, mm which Caſe 
they will get Commiſſions to depone Abroad, It was Duplyed, That 
the Certification pro conſfeſſo is only ſuſtainable upon being perſonally appre- 
bended, and not upon Citation at thedwelling Houſe, which is more than 
the Mercat Croſs, eſpecially in this Caſe, where the Articles are alledged 
to be ſeveral years before the Defender went ont of the Country, and no 

Citation till immedratly after he was gone. 
The Lords held the Defender as confeſt upon the Citation at the Mercat 
Croſs of Edinburgh, &c. but allowed him Commiſſion to depone Abroad, 

it his Procurator did deſire it. 


Laird of Gight contra the Lord Aboyn and Pittrichie, July 5, 1676+ 

He Laird of Pittrickie younger having obtained a Gift of Recognition 

of the Eſtate of Gight, and declared the fame; and having alſo ob- 
tained a Decreet of Declarator, declaring 4 minut of agreement betwixt hine 
and Gight null, becauſe Gight being required by Inſtrument to fulfill, did not 
the famre 5 and having taken ſeveral dzets to fulfill, was found not to be in a ca- 
pacitytofulfill, and therefore the Minut was declared null, after ſeveral dyets 
for two years time, allowing Gight to fulfill. Whereupon Pittrichie purſued 
for Maills and Duties of the Eſtate of Gight, and Gight raiſed a ReduQtion 
of the Declarator and Nullity 3 and during the dependence of that Redu- 
Gion, Pittrichiediſponed the Eſtate of Gight tothe Earl of 4boyr, who was 
thereupon publickly Infeft, In which Reduttion the Lords inclined to 
repone Gight, it he were found in acapacity yet toperform the Minut, but 
declared that the Maills and Duties of the Land ſhould belong to Pittrichie, 
untif] performance were made. And now Gght having made a further produ- 
Gon,alledged that he ought to be reponed to fulfill the Minut,and the De- 
crect of Declarator ought to be reduced, becauſe by the Law ofthis and all 
Fii 3 other 
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other Countreys, Decreets proceeding upon Penal Certifications, are 
ways to be reponed againſt ex inſtrumentis de novo repertts, which dofully 
purge delay and contumacy 3 and there was never any Certification more 
penal than that whereupon this Declarator proceeds, whereby threeſcore 
Chalders of Viaual were loſt, for not ſecuring the Teinds of that par 
thereof diſponed to Pittrichie by the Minut, which was the only prowny 
whereupon theDecreet proceeded,and now is ſatisfied without any remain. 
ing Obje&ion,by a full progreſs ofthe right oftheſe Teinds,which was found 
in the hands of the Sheriff-Clerk of A berdene, and which was offered tobe 
proven by famous Witneſſes who were imployed to ſearch for the aig 
Writs, and found themin the ſaid Clerks hands, It was anſwered for the 
Defenders, thatthere is nothing can be more ſecure than a ſolemn Decreer 
of a Soveraign Court, wherein Parties have compeared, and long Terns 

ranted, and circumduced, eſpecially as to the Ear] of Abozr, who is now 
publickly Infeft, and is a fingular Succeſſor, reſting upon the ſecurity of 
that ſolemn Decreet, 29. Albeit now the right of-the Teinds be cleared, 
yet the right of Property of the Lands provided to Pzttrichie by the Mi. 
24t, are neither ſecure by a publick Infeftment, holden of the King, con- 
form to the Minut,nor can he beſecure by what is offered or produced forthe 
Lands provided to Pittrichie, being an old W od(et by the Lairds of Giet 
his Predeceſſors, and holden of Gight, he is neither ſecured in the Right 
of Reverſcon, nor in the Superiority 3 for any thing produced is a Churte 
from certain Appryſers of the Eſtate of Gight to the Laird of Frere, ; (, 
not Confirmed, and a Charter from Fredret to Gight likewiſe 4 ſe no 
Confirmed, and ſo both null, and Fredrets Right to Gight is burden, 
ed with his relief of Gights. Cautionry. The Purſuer Replyed, that his 
reaſon of ReduRion Rtands moſt relevant, and there isno reſpe& tobehad 
to Abozns Right, becauſe it is purchaſed during the dependence of the Re. 
ducion-in re litigioſa: And as for the ſecurity now otfered,it is abundant- 
ly ſufficient, 19. Becauſe the Lands provided to P#ttrichie have been bruiks 
ed by him and his Predecefſors fourſcore years by a Wodlet, and fothePro- 
perty isfully ſecured by Preſcription. 29. The Infeftwent upon the Reg: 
z#1ion holden of the King, carrics the whole Right cf thele Lands, and ifthe 
Kecogrition ſhould be quarrelled, the Wodſet would ſtand firm, and the 
Superiority and Reverſion belonging.to Gight, is conveyed by the expired 
Appryſing, whereby the Appryſers were Infeft by the King, and their Char- 
ter to Fredret, and Fredrets to Gight, having both Infeftments, and to be 
Lhulden of the King, with a Charter by Gight to Puttrichie, or Aboyn, like- 
wiſe to beholden of the King,may be all Confirmed by one Charter of Con- 
firmarion,which may be preſently paſſed in Exchequer. 

The Lotds found the Oath and Alledgiance fer Gizht Relevant toRe- 
pone him againſt the Certification of the Declarator of Nullity ; But ad- 
hered co their tormer Interlocutor, as to the Maills and Duties, betore 
performance of the Minut, That they belong to Pittrichie, by vertue of 
his Intettrment or Recognition : And Reponed him only on theſe Tens, 
Diſpon:ng with'abſolute Watrandice, and giving real Warrandice for Re- 
liet of Fredrets Cautionry, 

Chieſly contra Edgar, eodems die, 
Cm Chieſly having Charged Edgar of Wedaerly, for payment of* 00 
c. ) merks, tor which he became obliged for his Brother as Prentice-tee: 
HeSnſpended, and raiſed Reduction upon AMizority and Leſion, It wi 
Anſwered, No Leſion, Becauſe the Purſuer hath a natural Obligation to 
Aliment his Brother-german 29, He repreſcors his Father in a conſide- 


rable Eſtate, who was obliged to Aliment his Children, and _ = 
or 
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Lords have oft extended to Heirs having a conſiderable Eſtate, during the 
minority of the Children, ſo long as they were unable to entertain them- 
ſelyes, and accordingly modified 50 merks of Aliment to the ſame Pren- 
tice: And ſeing his Prentice-.fee hath liberat his Brother of five years A- 
liment when he was elder, the ſame ought to be (ſuſtained. : 

The Lords modified 100 merks yearly, for the five years Prentice« 
ſhip, bur would allow no Annualrent thereof, although in the Indentar, 
but in place of the ſame 50 merks of expences, 

Muir contra M:alla,codem die, 

obn Muir having purſued M*alla for 2 bargain of ViQtual, a Term was 

aſſigned to him to prove the Bargain: Whereupon he adduced Wit- 
neſſes. The Detender Alledged, That the Diligence wasnull, being Ex. 
trated, and Dated after the elapſing of the Term. | 

The Lords found that the Term being aſſigned with continuation of 
Days, a Diligence taken out at any time before the Term was circumdu- 
ced, is ſufficient. 

The Biſhop of Edinburgh contra Wiſhart, Fuly 6, 1676, 

Here being mutual Declarators betwixe the Biſhop of Edinburgh and 
#18 the Executors of the late Biſhop, which of them had beſt Right ro 
the 2yots of Teſtaments, Confirmed after the Death of the late Biſhop, 
It was alledged for the Exxecutors of the late Bifhop, That the 2vots of all 
Teſtaments of Defun&s, who dyed during the lite of the ſaid Biſhop, or 
during the ſpace of his Ant talls to his Executors, becauſe it is a part of the 
Benefice, and as a Liferent-eſcheat, or other Caluality of the Biſhops Vaſ- 
Gals, falling within his Life, or his Ann, albeit neither Gifted nor Decla» 
red, would belong to his Executors, ſo much more the 2yots of Teſta- 
ments, of all who Died within his An», when ever they ſhall happen to be 
Confirmed, It was alledged forthe Incumbent, That the 9upts of Te* 
ſtaments were but a Caſuality, and ne part of the yearly Revenue of the 
Biſhoprick , and are due for Confirmation, which is an A of Juriſdii- 
on, and the Execators can have no Juriſdiction z bur all Confirmations 
after the Biſhops Death, are done by the Authority of the Incumbent, 
end as a Compofition to enter an wy » or the Duplicando for enter- 
ing ofan Heir could not be due to the Executors, but to the Incumbent, 
who can only Confirm, or Receive : Soneither can the 2nots of any Te- 
ſtaments, but ſuch as were Confirmed,during the Defunas Lite, nd if 
the being (_ onfirmable, were the Rule, it would make the Biſhops Inter« 
feir, and to to be in continual Debate fot [Yusrs, for twenty or thirty years, 
upon the account ot the time of the Defunfts Death, It was Anſwered, 
That the caſe is not alike, as in receiving Vaſſals, which can only be done 
by the Biſhop himſelf; Bur Teſtaments are Confirmed by the Commiſ- 
fars, without mention of the Biſhop, who remains to officiat, both in the 
Lite of the Defun, and the Incumbent, and therefore may be countable 
to both, as to all that Died in the time of either, 

The Lords Conſidering that this Caſe hath never been Determined, 
Reſolved to clearthe Intereſt of DefunRs,and Incumbent Biſhops ſo,as might 
occaſion the leaſt debate betwixt them; and found. that their Intereſt ſhould 
fot be ruled by the death of perſons,or their Teſtaments being Confirmable, 
ot by any Eid, Charge, ot Surrogation, but by compleat Confirmation, 
And found, That whatioevet Teſtaments were aually Confirmed within 
the time of the Defunds Lite, or Anat, ſhould belong to his Executors , 
and that the 2uots of all Cs TT 6 after the Anat, ſhould belong to 

ii 4 the 
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the Incumbent, though the Detun& Died before, And found, Thar the 
late Biſhop having Died before the late AR of Parliament anent the 4yy, 
that it was to be ruled by the former Law and Cuſtom, as by a Letts 
trom King Fames, and 2 Determination of the Biſhops, by vertue thereof 
viz That if the Biſhop die before Michaelmas, he hath all that year in whit 
he dies,and if after Michaelmas,he hath all the year in which he dies, ang ih, 
half of the year thereafter, 
| Gordon contra Chein and Crawfoord, eodem die. 

Lexander Farquhar having led an Appryſing ot the Earl of Seafony; 

Eſtate, he aſſigned theAppryſing to Fames Farquhar his Brother Fam 
T:ansfers ir to Gilbert Gray, who granted a Back-bond, That being od 
of the ſums which were due to him, and for which he was Cautioner for {x 
and Alexander Farquhars, he ſhould denude himſelf of the Appryſing in fe 
wvours of James : Fames afſigns this Back-bond to Cornelius Neilſay 
who with conſent of Fames's Son, Transfers it to Moor, and he to Fir 
L odovick Gordon, The Afſignation of the Back=bond was Intimat to gij. 
bert Gray ; but thereafter Gilbert Gray , with conſent of Fames Farquly, 
ro whom he granred the Back-bond, Transters the Appryling to Alex. 
der Skeen, who Incimat his Right and Progreſs to the Earl of Sea- fork, 
The Earl hath raiſed Double-poynding againſt Skeex and Gordon, It wy 
Alledged for Skeen, That he had theonly Righr to the App: yling, by ; 
compleat Progreſs of Affignations and Tranflations Tntimaty and any Right 
that Gordon had, was only a latent Back-bond, which Skeen was not ob» 
liged to notice or know, z and which conld neicher aft-& his Right, na 
his Author Grays Right, neither of chem being burdened therewith, and 
of ſuperabundance , he had the conſent of Farquhar , to whom the Bick- 
bond was granted,and was not obliged to know that Farquhar had former. 
ly affiened thar Back-bond, and that the Aſſignition was Intimat z For ns 
Cnguiar Succeſſor is obliged by Law, to 2ny Back- bond, or Writ of his 
Authors, ,nnleſs it be contained in his Authors Right: And if ic were 0- 
therways, it would marr Commerce, And it is a great ground of Fraud, 
to take (eparat Back-bonds, and not to inc)ude the ſame in the Aflignition 
or Diſpofition granted to the Aﬀigney : And therefore Reverſions, which 
are Back-bonds, being pat#a de retrovendendo are only valid when theyae 
regiſtrat in a Regiſter, appointed for their Publication » Aad it any othe 
Back-bonds were to be taken apart, they ſhonld be intimat as Affignations, 
or Regiſtrat as Reverſions z and nothing elſe ſhould be valid againſt fingy- 
Jar Succeſſors, but only the Diſchages granced by their Cedents, «ey 
Qualification, Reſtrition, or Ltmicarion in Favours of the Debiror, whic 
is a Diſcharge pro tanto, 2% Though Back-bonds granted to others, might 
have effe&, as to perſonal Rights and Obligations, yet they ;could nat 
burden or Qualifie Affignations to Diſpoſitions of Land or Appriſings, 
which are nor perſonal Rights, but incompleat real Rights ; otherways 
this inconveniency would tollow , that if ſuch Back-bonds did once _- 


Dilpofitions or Appriſings, all our Statnrs tor Securing Land-rights, and 


ſingular Succeſſors, whereby our Security exceeds any other Nation, might 
be eluded and eyacuat by Back-bonds before Irifettment. It was aniwet- 
ed for Gordo, That of all Rights whatſomever,as,and while they areal 
ſignable, the Affignation may be qualified with the Affigneys Back-bond 
granted to any party beforche be denuded, which is moſt conſonant to Lay, 
And to the general Principles of Civil Nations; For Nemo plus Fuiis 
' alteri tribuit quam ipſe habet, & quiſque ſcire debet conditionem ejws can 
quo contrahit. And in Inceſſible Rights, the Afſigney Uritur jure Authr 
mh, 
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/is, and is in no bettercaſe than the Cedent : For an Afſigney hath on- 
ly right to infiſt 2s Procurator ro his-Cedenc, and not proprio jure: And 
cheretore the Form of Aſſignations runs thus, Procurator tn rem ſuam &c, Ons 
ly our Cuſtom hath excluded the Oath of the Cedent , to prove againſt 
the Aſſigney, Bur all alledgiances againſt the Cedent, are relevant a- 
ainſt the Aſigney , when otherwiſe probable than by the Cedents Oath, 
25 by the Cecents Writ, Witneſſes,or Prelumption; and there is no place 
ro conlider Inconveniencies in conſuetudine fixa & jure formato, which 
an A of Parliament can only cure and theretoreall Aiſignations whatſom- 
ever are affected with the Back- bond of the Aﬀligney, which his poſterior 
Tranſlation .can never alter, and there is nothing more ordinary than for 
many Creditors to afſiga all their Debts to one perſon ro Comprize, and 
co give Back-bonds, Declaring the Aſsignation tobe in truſt, which were 
neyer doubted bur to be effefual, even againſt fingular Succeſſors, whether 
ated before or after the Appriſing led, and any thing in the contrair 
would exceedingly diſquiet and unſecure the Liedges z. and there is no ſpe- 
ciality as to the Back-bonds granted by Apprylers themlielves, or by their 
Afﬀfigneys But whenever an-Aflignation is in Truſt, a Back-bond Decla- 
ring the Truſt will be effeQual againſt any {ingular Succeſſar, ſo long as 
the Right aſſigned. remains but a Security, and not an abſolute Right by 
Infefrment z For Infeftment once being upon ſuch Rights, no Aſſignati- 
on thereof made atter Infetrmens , yea no Afignation thereof before In- 


. feſtment , hath any effe& , but that Afignation only that becomes a part 


of the Infefrmentz For inſtance, If an irredeemable Diſpoſition were aſſign- 

and the Aſfignation intimat,and it were thereatter aſſizned to another, 
if the poſterior Aﬀigney were Intefc, the prior mcg inttnat, would 
have no effect, much leſs any Back-bond, And albeit Appryſings and In- 
fettment thereon, before the legal expire, have been accounted hard and ri- 
gorous Securities , needing no refignation, bur becoming . void by ſatif- 
tion, by Payment, Intromiffion, or Compenſation , and have never 
the priviledge of an irredeemable Inteftmene, till they be expired ; ſo that 
during that rime Back-bonds by Appryſers, or their Afigneys, granted 
before Infeftment, may be valid againſt fingularSucceflors, during the Le» 
gal ; yer noothers are effeua], but become void: and it is not at all ſtrange 
that that which is effeual againſt an incompleat real Right, may ceaſe to 
be effeual againſt the ſame right, when compleat by Infeftment , and 
therefore Rewerſions of Rights by Infeftment , are Declared' null, except 
they be regiſtrat, which ſhows they were effeQual before, even againſt ſin- 
gular Succeflors, and real Rights, who could not know themt by inſpeRion 
of the Righr it ſelf, | | | 

The Lords found that the Back- boyd granted by Gray the agney, \ to 
the ppryſing, was effetual againſt Skeen, Grays ſingular Succeſſor by 
Tranſlation, though he had incimat it to the Earl of Seaforth,” to whom 
the back-bond was never intimart, 


Edgar contra Miln, July 7, 1676, | | 

m_ Edgar being Infeft ina Tenement in Edinburgh, upon an appryfings 
purſues for Mails and Duties, Caompearance is made tor Patrick Miln, 
who alledged abſolvitor, becauſe the appryfing is ſatisfied by Incromiſli- 
on within the Legal, which Legal is prorogat by an 0rder of redemptiqn, 
It was Anſwered, That there was no Declarator after the Order, which be> 
hoved firſt to be obtained, and then thereafter the poſterior intromiſſion 


liquidat, 
Kkk The 
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The Lords ſuſtained the Declarator, as incident in this Proceg, : 
found the Intromiſhon atter the Legal relevanr, ro extingiſh the " » 
ſing, inreſpe& of the Order, albeic the Appryſer had builded confd 
upon the Tenementr, after the expyring of the Legal, / 


* Finlay contra Little, eodem die, 
Uintin Finlay puriues ReduQion ex capite inhibitionis againſt rim, 
of Libertoun, who alledged abſolvitor , Becauſe the Inhibition; 
nul] 25 being execute at the Houle of the perſon Inhibir, nor deligning a 
the Dwelling Houſe was, It was Anſwered, That the Zxecution, Ber: 
The within deſigned John Lindſays Dwelling Houſe, who is deſigned withy 
Merchant Burgeſs of Edinburgh; Itwas Replyed, ner relevar, ſeing thi 
. does not import that he was Indweller in Zdinburgh , for many Merchany 
" Burgeſſes of Edinburgh, are not reſidenters, Ir was Duplyed, preſuniny 
reſrdens, unleſs an other Domicile were condeſcended upon, and offered tg 
be proven, | 
The Lords ſuſtained the Inhibition, nnleſs an other Domicile were of 
red tobe condeſcended upon and proven, | 
" on Spence contra Scot, eodermn die, 
| { Fooee as aſgney by David Srot to a ſhm of 2000 Merks, purſues John, 
&_ as repreſenting the Defundt Debitor, W ho alledged no Proceſs,becaie 
the Cedent was the Defenders Tutor, & preſumitur intus habere any 
redditas rationes, It was anſwered, That the Pupillarity was paſt ten 
years fince, without any Proceſs, which was a ſtronger preſumption thr 
nothing was due, - | | 
The Lords found no Proceſs till a competent time, in which the Tar 
Comps might be diſpatched and cloſed with his Pupil, 
_ __ Montgomery contra the Tennents of Bagliliie, July 8, 1676, 
iv Aſter. Fraxcis Montgomery having purſued a number of Tenneats for 
1 Maills and Duties, .. They compear and Depone, that before the 
years in queſtion, being 1673, and 1674, they were in uſe of payment 
of - þolls for each aiker,bur that | nl Br: e1ven it over 40 days be- 
tore Whitſunday 1671, The Chamberlain who had power to (et the Lad 
for.the Counteſs of Levin, chen minor, had given them down a Furlota 
aiker g, and likewiſe Deponed, That the Purſuer having married the Cour 
teſs , agreed to give them down a Furlot an aiker, tor the years inque- 
ftion, Which Oath becoming ts be adviſed, It was alledged tor the Pur- 
ſyer,” That the Tennents having Deponed upon the old uſe of payment be- 
fore. the years in queſtion, the Law preſumes without further Probation, 
that the ſame Duty is continued per tacitam relocationem, and the get. 
ting: down; thereof isan exception only probable by Writ, or the Purſuer 
Oath , bur is-not a quality, to be proven by the Tennents own Oath, 
which would be of great prejudice to all Heretors, who for the moſt pat 
have no written Tacks , and when they purſue their Tennents: for thei 
Rents, they m_ by their Oaths, upon'pretence of down-giving, abate 
them at their, pleaſure,” It was anſwered for the. Tennents, That they 
might ſimply have Deponed, That the quantity of their Rents for the 
years in queſtion was ſp mach as now they acknowledge, and might hare 
denyed the quantities Libelled g but baving been defirous to clear them 
lejves, they haye both Deponed what the old ufe of payment was before 
theſe years, and what theit Duty was tor theſe years; which is no extrinfick 
quality , but is a proper anſwer ro the Libel , which is not what thel 


Rents were before the years in queſtion z but what they were, during the 
yea 
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years in queſtion; and albeit the Purſuer might have Libelled npon the 
worth ot the Lands, againſt naked Pofleſſors, which would have been re- 
Jeyant to have been proven by Witneſſes, and would have torced the Ten- 
nents to except upon aTack,agreement, or ule of payment, and prove the 
ſame : or it the Purſuer had inſtrued by Writ the tormer Rent by Tack, 
Decreet or Diſcharge, the ſame would have ſufficiently inſtructed , That 
by tacit relocation the Rent continued the ſame , and put the Tennents 
to prove by the Maſters Oath , or Writ, the new agreement or down- 
giving; but having done neither, but ſimply referred the down-giving of 
the Rents to the Tennents Oaths, it is moſt proper tor them to Depone, 
that formerly they were greater ; but that by a later agreement, for the 
years in queſtion, they were leſſer ; and it would be of great inconyeni- 
ence to poor Tennenrs, who frequently have no Tacks in Writ, that if 
they did acknowledge a tormer uſe of payment, they behoved to prove the 
abatement , when moſt ordinarly fingular Succeſſors, infiſts for proving the 
quantities of Rents by the Tennents Oaths, who could know nothing of 
abatements,and would not ſuffer their Auchors Oaths to be taken upon any 
ſuch agreements to their prejudice. I. 

The Lords found, that any abatement given after warning time, when 
the Tennents had continued to poſle(s per tacitam relocationem, was not 2 
competent quality probable by their Oaths, but if the agreement was be- 
fore Warning time , the agreement was intrinſick-, as a part of the ver- 
bal Tack, and the Tennents might Depone thereupon, without furder 
probation z but found that the Tennents here had not Deponed upon the 


time of the agreement , which was the marexial Point as to the manner of 


Probation z and therefore (uffered the Purſuer yet to refile from their 
Oaths, and prove by Witneſſes what the Land was worth of yearly Rent, 
the years in queſtion, In which caſe the Tennents mighr either admit it to 
his Probation , or except upon an agreement, and refer it to the Purſners 
Oath, | 
Stevinſon contra Innes, July 11, 1676, 

Iliam Stevin(on purſues Reduion of aWodſet, granted to James 

Tanes , 2s being atter Inhibition, The Defender alledged abſ(ol. 
vitor, becauſe the Execution of the Inhibition at the Mercar Croſs againſt 
the Leidges is null, not- bearing The publick Reading of the Letters at the 
Croſs, and three ſeveral Oyeſſes, It was anſwered tor the Purſuer, That 
the Execution bears, That the Meſſenger lawfully Inhibite the Leidges, which 
although general, is ſufficient, 29, In fortification of the Execution, he 
offers bim to prove, That the Letters were truly read,and three Oyelles gi- 
yen, It wasaniwered for the Purſuer, Non relevat, becaule executions 
cannot be proven by Witneſſes in the ſubſtantials thereof - 7ta e#, the 
Subſtancials of an Inhihicion againſt the Liedges, is a publick reading of the 
Inhibition with threeOyeſſes;and Horning has been found oull upon an exe- 
cation at a Dwelling-houſe , becauſe zt bare not ſix knocks ar the moſt pa- 


tent Door : And in the caſe of Sir John Keith of Caſkieben contra the Earl 


of Annandale, an Inhibition againſt the party Inhibit, was found null, be- 
cauſe it did not bear 4 Copy given, not being regiſtrar with theſe words ; 
although the Meſſenger ex poſt | ng; added upon the Margin, 4 Copy 24- 
ven, and offered to prove the {ame truly given, It was replyed. tor the 
Defender , That Seafins have been found valid of a Miln , though not 
bearing, The delivery of the Clap, but only that Seaſin was given upon the 


' ground of the Miln, according to the Cuſtom in ſuch Caſes, Ic was Duply- 


ed for the Defender, That {nhibirion being an extraordinary remedy, ac. 
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cording to our Cuſtom it requires a ſpecial execution, exprefling the (yh. 
ſtantials of the AR, andthere is nothing ſo ſubſtantial, as thepyrr; 
the Leidges in mala fide to Contraft with the perſon Inhibir, which ca 
only be done by three Ogefes, and publick reading ot the Inhibition, which 
therefore cannot be {applyed by Witneſſes, 

The Lords found the execution of the Inhibition null, 


The Biſhop of Dumblain contra Kinloch, eodem die, 

N Anno 1596, The Earl of Bothwell having borrowed from one 7þ,, 

mas Craig Advocat 7000 merks, Did tor Security thereot Infeft hin 
in ten Chalders of V iRual out of his Lands of Hails and Treprain, redeem. 
able upon payment of ſeyen thouſand merks, by a Clauſe of Reyerſion in 
the Contradt , obliging himſelt ro a Reverſton , being Intefr, This an, 
nualtent was acquired by Fohn Marray , thereafter Earl of Annandalt, 
and by him reſigned to King Fames theSixth, Who in Anno 1620 Mr 
tifies the ſame ro the Biſhop of Dumblain, as Dean of the Chappel-royzl 
who poſſeſſed the ſame till the —_— of Biſhops in Anno 1638, The 
Earl of Bothwel being Foretault, The right of theſe Lands, ont of which 
the annualrent was payable, came by progreſs in the perſon of Sir George 
Seaton, whoin Anno 1651, payed the ſeven thouſand merks to the Ki 
and obtained from His Majeſty a Grant of Redemption at Stirling imm 
atly before he went to oFerz yer the King having given ana 
metit ro His Chaplains, they continued to poſſeſs, and atter the reſtity. 
tion of Biſhops, Biſhop Lighton did poſſeſs, and now Biſhop Ramſey ſac. 
ceeding Charges Francis who has ſucceeded to Sir George Seaton inthe 
Lands, out of which this annualrenc is payable , who Suſpends on this re 
ſon, That his Author had redeemed the annualrent from the King in 4a 
x651, When the Biſhops were ſuppreſt, and the King had the only Title, 
It was anſweted for the Charger , 19. That this annualrent being mor- 
tified by King Zames to the Biſhop of Damblain, as Dean of the Chapel. 
Royal, and thereby become a part of his Benefice, he was decennulis & 
triennalis pſſeſsor qui per regulam Cantellarii non tenttur docere dt tital 
ſed poſſe[5i0 habetur pro titulo, which upon good ground was received by 
all Chriſtian Nations, Chutch-men being bur Adminiſtrators and Uſy- 
fruQuars of theitBenefices , their Mortifications and Evidents, were ſub- 
ze& eaſily to be loſt, and therefore as preſcription with any colourable 
Title, and tourty years Poſſefſion, makes a full Right in Temporal Lands 
ſo thirteen years poſſeſſion doth the like in Benefices, 2%. By an #7 
of Sederunt , it is declared , That twenty years poſſeſsion before the Reforms 
tion , or thirty years of Kirk-lands after the BIIm__ » ſhould be holdes 
as 4 Right ; and this annualrent has been poſſeſſed as a part of a Benefice, 
abvve firy years, 3®, Bythe A reftoring Biſhops, they are teſtored to 
all they had in Anno 1637, and fo to the Right and Poſſeſſion of thi 
annualrent: and as a Redemption made by aDonatar of Forefaulture would 
be void, it the Forefaulture were reſcinded,and theForefaulr perſon reſtored 
per modum juftitia, So much more the Biſhops being reſtored per modumſs 
ſtitie,chey returned to theirRight andPoſſeſhon,and the Suſpender can have 
only acceisto the King for teperition of his money, 4%, T hough this ar- 
qualrenr were redeemable, as it isnot, yet it was not lawfully redeemed, 
becauſe there was no Order of Redemption nor Declarator : And this gradt 
of Redemption was without conſent of the Officers of Srate,and was not 1t 


þ] 
0 


eiſtrat, It was Replyed for the Suſpender co the firſt , Thar the Rule 
of the Chancellary is not it vigor amongſt the Proteſtant Nations; other 
wile theAQ ofSederunt wonld not have pitched upon twenty ot thirty yeass, 
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:c2 Title; Bur though it were, it is but a preſumptive Title, which 
though it be ſufficient, both a&ive and paſsive in poſeſorioz yea though 
in petitorio in Reduction , Improbation or Declarator it might hinder Cer- 
rification, Yet where the Mortification does appear, and is produced by 
the Suſpender, preſumptio cedit veritatt: and it is evident that theMortifica- 
tion relaterh Mr, Thomas Craizs Right, as acquired by the King and More 
tified, Likeas, Mr, Themas Craigs Right is produced , which bears 4 
Clauſe of Rewerſion in its boſom, which is all one as it Mr, Thomas Craigs 
Right had been deduced verbatim in the Mortificationz fo that the Mor« 
t fication had comprehended a Reverſion, which therefore might be tounds 
ed on, and made uſe of, though the Kirk had poſſeſſed xoo years, For 
Reverſions in gremio juris, preſcrive not, And as to the Act of Sederunt, 
it can beno more, but the like preſumptive Title , and relates parcicular- 
Jytothe time of Reformation, when the Popiſh Clergy, being become 
deſperat , did dilapidat their Benefices, and ſuppreſs their-Rights, Nei» 
ther can the A& reſtoring Biſhops, import any thing as to the point in 
queſtion z tor it is uadenyable, that Sir George Seatoy having a richt to the 
Reverſion, might have redeemed this annualrent at any time he pleaſed, 
by payment- or Confignation of 7000 merks, And at the time Biſhops 
were ſuppreſt, he could pay or Conſign to none but to the King; and (e- 
ing the King accepted the Money, he needed not aſe any Order by pre- 
monition and Conſignationzneither needed he declare the Order: and yet ex 
abandante, the Detender raiſed a Declarator againſt the late Biſhop ot Dum- 
blain,and has renewed ic againſt thisBiſhop,for Declaring that by the payment 
wade tothe King, the right of annualrent was Redeemed and extinet, And 
though the Redemption had been granted by a Donatar of Forefaulture, it 
would be effectual againſt the Foretaule perſon, though reſtored by way of 
Juſtice, as being payment made box fide, to a party in Titlefor the time, 
and the reftored perſon would have only recourſe againſt the Donatar who 
received the money, Neither doth ic import any thing that Officers of 
State do not conſent, becauſe this annualrent was no part of the annexed 
Property or Patrimony of the Kingdom, bur of the privat Patrimony of the 
King,ts quo utitur jure communi:Nor doth the want of Regiſtration operat, 
which,as it is clear by the Ac,ſo it is only in tavours of Acquirers + But it 
cannot be ſaid, the Biſhop acquired from the King ſince the Redemption, 
neither can the Charger plead a poſſeflory judgement, either by the Com- 
mon Law, becauſe annualrents have not the benefit , or by the ſpecial pri- 
viledge of Church-men, ſeing Redemption has been obtained , which eva- 
cuat the Right , and ef neicher real, or preſumptive Title, without 
which no poſſeſſory Judgement can defend , much leſs can it affe& the 
Right of another by an annualrenc, whjgh is extinR, as being redeemed, 
It was Duplyed for the Charger , Thr if the poſſeffion of Church-men 
make only a preſumptive Title, it will evacuat all the Benefices of the 
Church z for it wereeafie for the Heirs of the Mortifier to Intett themſelves 
ypon their Right,and ro Declare the ſame againſt the Beneficed Perſon, and 
though it be true wheretheMoctification is extanc, and any intrinfick reſtri- 
Qioner qualification thereof may be founded on : Yet in this Mortification 
there is no mention of a reverſion, albeitit bear, That the Right mortified 
was Mr, Thomas Craigs Right, whereof the Reverfion might have been diſe 
charged thereafter; or when the King had the right of Reverſion by the 
—— he might have reterved it from the Doxatar in favours of the 
ihop, - 

The Lords found that ſeing the Mortification bare expreſſly Mr, Tho- 
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mas Craigs Right to be theRight Mortified,and that Mr, Thomas Craigy right 
had a reverſion ingremioz they found it intrinfick to the Mortifcary 
and that thereby theright was redeemable, and that it was redeemed, 14 
that after the Redemption , there was no place for the ptiviledge of ay 
poſſeflory judgement, 
Purves contra Schaw, Fuly 12, 1676, 
C Ir William Purves as Donatar to the Eſcheat of Schaw of Goſpitry, pye. 
« * {ues Declarator. The Detender offered to propone Detences upon the 
Nullity of the Horning, The Purſver produced a Horning to debar the 
Detender, by which he was Denunced by Letters of Intercommuning, uy 
accou'n of Conventicles, It was Anſwered tor the Defender, That the 
Purſuer who ſeeks the Detender to Compear , with Certification, cannot 
debar him, or crave any Certification againſt him , either to be holden x 
confeſt, or any Certifications in Reductions or Improbations , whichthe 
Lords have oft Suſtained, and allowed only Purfuers to be debarred, 
The Lords refuſed to fuffer the Pur'uer to debar the Defender toco 
inany thing , where his perſonal preſence was requiſite, bus that he might 
be debarred trom any other Detences, 
Countels of Br amfoord contra Zdward Ruthven, Fuly 13,1676, 
6 +— Countels of Bramfoord having a Proviſion granted to her by her 
Husband of 2000 merks yearly , during her Lite, did thereupon: 
reſt all ſums of Money in the hands of the Eatl ot Callander, dueto the 
Succeſlors of the late Earl of Bramfoord , to be made forthcoming forke 
payment, Callander having Suſpended upon Double Poynding agzil 
the Countels and: Edward Ruthven; To whom by Act of Parliament. the 
Eſtare of his Grand-father the Earl of 5ramfoord, his Goodfir was eſt 
bliſhed , whereby the Parliament Declared, That their meaning andintes 
tion in Reſcinding the Forefaulture of the late Earl of Bramtoord, wut 
eftabliſh his Eftate in the perſon of Edward Baillie his Grand-Child, yr 
creat betwixt the Lord: Forreſter and the Earls Daughter, Lady Jean, whm 
they ordained to aſſume the Name and Arms of Ruthven, to preſerve the Eul, 
memory; and who accordingly fince has been Deſigned Edvard Futhve, 
who alledged, That the Counteſs could have no intereft in this provil- 
on of Annualrent, becauſe by the A of Parliament , whereby the Earlof 
Bramfoords Eſtate is conveyed to him , there 1s only reſet yed to the Coun- 
teſs the Proviſion in her ContraQ of Marriage, or Tetrce, and this Bond's 
neither, 29, Itcould only take effe& from the Ac of Parliament. 32, The 
Counteſs is ſatisfied in her own hand, in fo tar as ſhe has intrometted mith 
the Rents and pricesof the Earls Eſtate in Germany and Sweden, which by 
the Act of Parliament belongs to the ſaid Edward, It was Anſwered lot 
the Counteſs, That her Proviſion ot 2000 merks yearly, is efteRual from 
her Husbands Death, and muſt affe& his Eſtate. And Edward Rathvn 
having a Right from the Parliament to his Eſtate, which is omen wniver- 
fitatis , The meaning of the Parliament muſt be underſtood according to 
equity and Juſtice ,- That the Earls Eſtate is with the burden of his Dedr, 
which the Lords have accordingly ſuſtained in the caſe of Patrick Ker,as being 
a Creditor of the Earls; and the Countels is a more favourable Cre- 
ditor, having no other Proviſion but this Bond , which bears 7 be 5» platt 
of her Terce,and ſo quadrats with the Reſervation of Parliament, which is in 
the Countels favours, and does not exclude her trom the common interelt 
of a Creditor, by which, and by the Reſervation this Bond ſtands valid, 


And as to the Allegiance ot her SatisfaRtion by the prices and profits — 


vr» MF FT EE WH _ 7 Ry TO CT CSR FEI 


+ 8-3-1 


Ss EE  PPTSz, Y 


FF RE AMES hh ES 


V 


S > Ss 


=. 


The Deciſions of the Lords of Seſſon, 1576. 447 


Farls Eftate abroad , it reſolves in effeft in a Compenſation, and isnot 
liquid, and ſo not receivables 2% Edward Ruthven can have no righe by 
the At of Parliament of Scot/and, to the price or profits of Lands in other 
Dominions, and ſo cannot compenſe therewith, nor Diſcharge the ſame, 
It was Replyed for Edward Ruthven , That the Counteſs having in her 
own hand ſatistaQRioa by. the Earls Eſtate, ſhe cannot ſeek ſatisfaRion or 
payment again out of his Eſtate, for here there is none repreſents the Earl, 
but the Eſtate is craved to be affeted, and therefore it the Counteſs 
hive ſo much of the Eſtate in her hand already as will pay her, ſhe can juſtly 
demand no more. 2®, The Parliament of Scotland by their Act can deter- 
mine the intereſt ot all Scorſmey , as to their Intereſt ar home or abroad, 
2nd though a ſtranger pretending Right, as repreſenting the Earl, could nor 
beruled by an A&R of Scorland: Yet Scorſ-men having Eſtates in Scotland, 
muſt ſubmic thereto, and there is none pretends right to the Earls Eſtate 
abroad, but the Earls Daughters, and their Husbands, who 21! refide, 
and have Eſtates in Scotland, 39, Coinpenſation extinguiſhes the murual 
Obligation which is compenſible ipſo jare,and may be proponed by theſe who 
have no right to the ſum , with which they would compenſe, norcan Dif- 
charge the ſame, Burt the Sentence of a Judge founded upon Law, will - 
Declare both Debts extic@ by Obligations , which is equivalent co a Diſe 
charge: For inſtance, If an Heir be purſued for a ſum. due by a DefunQ, he 
may propone Compenſation upon a liquid ſum due to the Detun&, by the 
lame party - *nd it will not be a good anſwer, That the Debt due to the 
Defun was not moveable, and ſo belonged not to his Heir but Fxecutor g 


and therefore the Heir cannot Diſcharge the ſame, but the Executoy: Yet 


the Compenſation would hold good, that the Creditor having in his own 
hand a liquid Debt due by the ſame Debitor, both are extin& from the 
time of their Concourſe , and neither cari be demanded from either party, 
or any Repreſenting them, 49% Debts which have paratam executionen 
by Decreet, cannot be ſuſpended but by Compenſations , unleſs inftantly 
yerified. Bur the Counteſs hath no Decreet, but is purſuing an Aion 
for affeting the Eſtate ot her Husband z In which Aion a time ought to 
be granted tor liquidating her Intromiſſion., which becoming liquid before 
Sentence , weuld brcome ſufficient , though it were a formal Compenſati- 
on, aSitisonly an Action to affet the Eſtate, whereof ſhe has as much in 
ber hand as wy ſatisfie what ſhe doth demand, 

The Lords ſuſtained the Counteſs Bond of Proviſion, fince the Death 
of her Husband z/ and found that the Earls Eſtate conveyed to his Oye, 
was with the burden of it, and his other Debts, and found that Edward 
had Intereft by the AR of Parliament, ro propone Compenſation, and ſo 
granteda Term and Commiſſion to prove the Counteſs Intromiffion, and 
to liquidat the ſame. _ 

Chriſtie contra Chriſtie, eodem die, . 

He Laird of Pi#tarro and other two perſons being dnea ſum by 
Bond to Fames Chrifie Writer, Two of the three granted a Bond 
0: Corroboration to Mr, Fames Chriztie, Son atid Heir to Fames, where- 
by E xecutors are expreſly excluded ; Bur: becauſe the: third Debitor in the 
heſt Bond did nor ſubſcribe the Bong. of Corroboratian z Therefore Ma- 
ſer Fames took a Decreer againſt him upon-the firſt Bond, Maſter Fames 
being Dead, the Compenſation ariſes betwixt his:#eir.and Execator, who 
has beſt Righe to this ſum, The Heir iHedged, he' bad: che only Right ; 
Becauſe albeit the firſt Bond was only. moveable, yer the. Bond of Corro- 
boration having a Clauſe, excluding Executors , and being for the whole 
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ſum , albeit but by two of the Debitors in the firſt Bond , yet all þ 
bound conjunaly 'm both Bonds. It was Anſwered for the Execytyy "rn 
albeit the ſum became Heretable by the Bond of Corroboration, excl,g; 
Executoys; yet it turned to be moveable, by the Decreet obtained x ain 
one ofthe Debitors for the whole ſum, for thereby the Defuna vides 
his mind, not to reſt upon the Bond of Corroboration, but to tzke y 
his money + Sothat as Heretable Sums by Infi ftmert or Deſtination he 
come moveable by a Requiſition 'or Charge, ſo muſt this Heretable Bond 
It was Replyed, That the ground of Heretable ſums by Inf ftment or De, 
ſtination, become moveable by Requiſition or Charge , becauſe ther 
the Creditor for the time paſſes from his real Right and Infeftment, which 
therefore revives when he pleaſes to paſs from the Charge or Requiſti 
becauſe at once, there cannot be a real Right, and a perſonal Obligation 
for the ſame thing - But in this cafe where Zxecutors arc exprely excl 

the Creditors purſuing, or Charging for payment, doth no ways infer 
alteration of the Deſtination to Heirs, excluding Executors, But It ispre- 
ſumed , That ifthe Creditor had lifted the money, he would imp!oy it the 
ſame way 3 and that there is no parity with Bonds Heretable by Deſtination 
for Infeftment; for in that caſezf the Creditor die before the firſt Term of 
- payment of Annualrent, and without Infeftment, the ſum is moveah|s 
without Requiſition or Charge 5 becauſe the Law preſumes, That the Ds 
ſtination wasto- take Infeſtment in due time , viz, Before the fir# Term if 
payment of Annualrent. But if by the Bond, Executors were exprelly e: 
cluded, whenſoever the Creditor died, his Execator would have no Ins 
reſt;but it would remain till a moveable Debt, 

The Lords found that this ſum ſtill remained Heretable by the Clu A 

Excluding Zxecutors, and that the poſterior Decreet at the Defuncts [g- ef 
ſtatice, did not make it moveable. | 
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TIFETED, Earl of Mariſchal contra bis Vaſſels, code die. no 
He Earl of Meriſcbal purſues Reduction and, Improbation againſt hi 7 


- Vaſlals. It was alledged for one ofctheta, 7 hat he produced Chex _ 
te and: Seafin from the Purlyers Predeceſſor, to the Defenders Prede re 
ceſlor,, which therefore excludeth him from Reduction or Improbationd 
the Defenders Rights,.unles he firſt improve thisRight produced. The 
Purſuer Anſwered, mon relevet, unleſs the Defender produce a prog 
of Infeftments from his predeceflar to himſelf, 'ſeing the Purſyer has good 
intereſt to reduce or improve any Right by propreſs , whereby he may 
have the Cafuality.of the Superiarnty, 1 they were removed. 

The Lords found that the Chatter and Seaftr of the Vaſlals:ammediat pr 
deceſfor were ſufficient, albeit; the Heir appearand was! nor Infeft , ii 
were nettour that he was immediat Heir, noteſs 1he. Infeftment produced 
were improven, but granted Certification againſt any Right of the Vaſ 


tothe Superiority. a LES ena ahh : 
Bug, je was not condeſcended, ,whether this appearand Heir-was immedl 
at , or if there interyeened any, yerſon. that was., or might be Heir, fir 

Certification might baye been craved againſt their Iofeftmgnts, | 

Townuf Aberbrotbick comra the:Barl of Panmuiry Faly 24: 1676 © 
"He Toun of Abertrothick purfnesa Decliratorof thewRight toEle8 
© Abe! RT ney az. beings free:Burgh: Kopal,) and tharrhe Earlof 
Paxwyin had no right+0/EleQ-any of them; Who. alledged thavthe Margith 
of Hawilvor was Infeft by the Kinginthe Abbacy. of Aberbrothiok, with 
preſs Power To Bl pre. of the: Bailfur of Aberbwathich , and by __ 
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thereof had been in conſtant Poſſefhon ſo to Elet, and likewiſe, the 
Defenders Predeceſlors deriving Right from the Marqueſs. Tt was anſwers 
ed for the Purſuers, That they were at that time but a Burgh of Repgality, 
and whatſoever the Marqueſs who was Lord of EreQiion,. and came in 
place of the Abbot , might have done in the Eletion of a Burgh hoiden 
of himſelf, Yet now the Burgh being EreQed in a Burgh-Royal, holding 
the priviledge of a Burgh immediaily of the King, with expreſs power to 
Ele&t their Magiſtrats 3 They had thereby good right to a free Eledion. 
The Defender Replyed, That he having an Eſtabliſhed Right before their 
EreQion, no ſubſequent Ereftion could evacuat the ſame, which isgranted 
periculo petentis ©-ſalvo jure tertii. 

The Lords found the Earl of Panmuirs Right by Infeftment and Ere. 
Jion Relevant and ?Afloilzied from the Declarator, 


Lockhart and her Husband contra Bonner, eodem dic. 

Y Contract of Matriage between umquhil John Bonner and Jean Lock- 
Bu, there is Contracted in name of Tocher 2000 merks by Cleg- 
horn her Father, and ſheaffigns a Bond of 6000 merks granted to her by Al- 
lan Lockhart her Ulnclez And it is provided, That if the ſaid John Bonner 
ſhould die without Children of that, or the former Marriage ſurviving , that 
4000 merks ſhall Revert and return, and ſhould be forthcoming to the ſaid 
Jean Lockhart 3 w hereupon ſhe purſues James Bonney, as repreſenting the 
faid Johrr his Brother, for payment of the 4000 merks. The Defender 
alledged Abſolvitor, Becauſe his Brother was not lyable to pay 4000 merks, 
but that the ſame ſhould revert and return , which therefore could not 
oblige him , unleſs he had received the ſums, which he denys. It was 
Anſwered for the Purſuers, That all proviſions in favours of Wives, are 
effeual, though the Tocher be not payed 3 For the Wife being ſab pote- 
fate viri, and not obliging to pay any Tocher, The failing thereof can« 
not make her Liferent fail, as cauſa data non ſecuta, Becauſe the Marriage 
is the cauſe of the Wifes Provifion. It was Replyed for the Defender, 
That though the Allegiance may hold in Joyntures, yet there is in this Con- 
trat a Jarge Joynture of an hundred pound Sterling, which isnot quars 
relled. Butthis Clauſe purſued on isnot to pay, butis conceived paſſizd, 
That 4000 merks ſhall Revert and return and be forthcoming, notexpreffing 
by whom : Sothat the Purfuer canonly have acceſs againſt theſe Repre- 
lenting her Father and Uncle, unleſs ſhe prove that her Husband received 
the Tocher, for he was obliged todo no Diligence to recover it, and altho 
be had, it could be no more than ſuch Diligence as was uſed for himſelf, 
lothat all he can dois to affign her 4000 merks of that which is due by her 
Uncle, which he is willing todo 3 agd though he had received her Fathers 
! part, he ought to repay no part of it, being leſs than the Husbands half. 
0 BY It was Duplyed for the Paten, That the Wife having a joynt Intereſt, 
l and being ſ#b poteſtate viri,the Husbandwas obliged to do ſuch Diligence for 

her as provident men uſe to do,and after ſo long time,when the Contraers 
are dead, it muſt be preſumed that he obtained payment. 
Fn The Lords found that the Husband was obliged to do ſuch diligence, as 
provident men uſe, and that he was lyable for 4000 merks,unlefs he prove 
that heuſed diligence, and inſtru the reaſon of not recovering the Sum, 

The Defender then alledged that he had done diligence againſt Ar 
Lockhart the Uncle. 

Which the Lords ſuſtained relevant to be proven, as to A//ans Sum ; but 
ſing no diligence was alledged againſt Clegbory, they decerned the De- 
tender lyable for the half thereof, 

L11 Keith 


TS SAWS, 


450 The Deciſions of the Lords of Seſſion, 1656, 
"lr 1 |».  Keth contra Cullen, eodeme die, 
- Clr Jobs Keith being infeft in the Barony of Caskiben, purſued 
p g bation and Reduction againſt Iſobel Cullen, and the Heir of her Hu. 
band, ſhe produced her Contra@ of Marriage, and an ExtraR of her Ye. 
fin,and before ExtraGt of the Certification contra nor produa, ſhe prod 
' a Summonds for proving the Tenor of her Charter and principal g 
- and gave in a Bill craving the Certification to be ſtopt till ſhe might op, 
clude her tenor 3 yet the Certification wasextraQted without any anſwer j 
- the Bill, or repelling of the tenor, Sir John» now infiſts on his reaſon 
Redudtion, that the Defender producesonly her Contratt of Marriage yqy f 
an Extract of a Seaſinfrom the Regiſter of Seafins, which being only gy 
publication, without keeping the Principal Seafin, it hath no effect in I 1 
probations 3 ſo that Certification being granted againſt the Princip] 4, 
fine, there is-no real Right. 29: Thoughthe Sealine were produced, iti f 
baſe, holden of the Husband, ſo that the Certification againſt his fg, h 
makesthe Wifes Right fall in conſequence. The Defender anſwered , thy p 
ſhe offered to. prove, that her Husband had a Wodlet-right, and that by c 
colluſion with Sir Jobn Keith, he tranſaCted the ſame, and ſuppreſt his [p. i 
feftment;- ſo-that albeit her Right fall in conſequence, yet ſhe ought toe | 
reponed, becauſe of the colluſion, to produce or inftrut her Hughang 
Right 3 all which ſhe offers to prove by Sir Johns own Oath: And 
there was noanſwer to her Bill in relation to the tenor before the Ceni? 
cation,the Proceſs ought yet to be ſtopt till-time be granted, The Purlg 
Replyed, That there was not the leaſt diligence done upon thetenoryher 
being a year fince the Certification was Extracted. 29, Certifications cap 
not be-annulled upon Probation of tenors,unleſs the tenor be raiſed indye 
time, before the terms in the produdtion berun 3 for then the tenor isx420 
incident, that may ſtop the principal cauſe of ReduGtion; but if otheriſ 
Certifications could be quarrelled upon probations of tenors , that great 
ſecurity of the Liedges would be exceedingly weakened,and an in-letmade 
for multiplying and continuing of Pleys, but as Certifications in Inprobs 
tions cannot” be Reduced ſub pretexitu inſtrumentorum de novo repertorum 
much leſs can it be reduced upon making up of the tenor by Witnelſs 
Which is far leſs than the Principal Writ found out after the Certification, 
The Lords found that the Certification being recent, and bearing, i& 
produ@jon of the tenor and Bill thereupon without any anſwer of the Lords nt: 
felling or ſuſtaining the ſame, They found the tenor was not therdy: 
eleided, but would not ſtop proceeding in this ſtate of the Proceh, 
upon that account, but reduced with reſervation of the tenor : And as to 
the allegiance of the colluſion, as to the Husbands Right, they alloyel 
the ſame by ReduQion, and alſoreſerved the Wifes Terce, in caſe ſhefai 
ed in the Tenor, 
The Procurator-fiſcal of the Regality of Hamiltonsr, contra Lawrie, 
eodems die, 
He Procurator-fiſcal of the Regality of Hamiltoun charges Willa 
Lawrie Liferenter of Blaickwood,and his Son the Fiar thereof, for 4 
.merciaments for abſence at the Michaelmaſs Courts, at 50 pounds for each 
abſence of both : which 50 pounds they Suſpend on theſe reaſons, 19. Thatby 
their Infefiments they are not obliged to keep'any High-Courts, but have 
their Lands cum curiis, 20, There is no fixed Dyets of the High. Court 
and therefore they are not obliged: to keep them without Citations, 3% by 


their ancient Infeftments they are obliged to keep the Courts at Liſt 
"g 
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being a Cell of the Abbacy of Melroſe, within which theſe Lands lye. 
40. Both Liferenter and Fiar cannot be, obliged for two ſuits for the fame. 
Land, 5% The Amerciament 1s exorbitant,and the Lords have been accu- 
ſtomed to modifie the fame. It was anſwered for the Charger,that the Suſpen- 
ders Infeftment being Ward, they are 1yable for ſuit and ſervice by the 
nature of their Right, which the Lords found relevant. To the 2d and 
34, it was offered to be proven, that the Dyets were fixed, and that it was 
5 convement for them to keep them at Hamiltoun as Le)mahago. 

Which the Lords found relevant, but found the Literenter only lyable 
for the fait, and modified the ſame to 20 pounds for each abſence. 


Gordon contra Watſon, July 18. 1676. 
Atſon having Appryſed the Eſtate of {rving of Hiltoun in anno 1662, 

Jolm Moor in Anno 1672 Appryſes Federats Eſtate and Hiltouns, 
for a Sur wherein Federat was Principal,and Hiltown Cautioner, and ſhort- 
ly after within the Legal oor uſes an order of Redemption of Watſons Ap-- 
pryſing, whereunto Gordon of Seatoun hath now right , and purſues De- 
carator agaiuſt Watſoz, for declaring that the order was lawfully uſed with- 
in the Legal, and that Watſon the Appryſler, after the order, entered in 
poſſeſſion of Hi'tourrs Eſtate, and continued to pollefs till this time, where- 
by he is ſatisfied of the Sums contained in his Appryling by his intromiſion 
and that there is noneceſſity to produce ordeliver the Sum conſigncd for Re- 
demption of the Appryſing. 1t was alledged for Watſon the Detender, that 
the Order uſed by, Moor could not be declared, becauſe there were two or- 
ders of Redemption uſed againſt Moors Compriſing, one by Federat, and 
another by Gilbert Colliſon, who Appryſed Federats Eſtate in anno 1671, 
which Appryſing Federat hath Contirmed, and for Colliſors further ſecuri- 
ty, hath Infeft him in an Annualrent out of the Miln of Federat: Likewiſe 
Watſon hath right from Colliſon, both as to the Appryſing and Annualrent z 
and there is an Order uſed upon Colliſons Right, for redeeming Moors Ap- 
pryſing, and a Declarator thereupon intented 3; and therefore Gordon of 
Seatoun as having Right from Moor, hath now no intereſt to declare Wat- 
fons firſt Appryfing to be ſatisfied, ſeing Moors Title is extin& by Redemp- 
tion, which Wazſor now craves to be declared. It was anſwered for the Pur- 


fuer, That he hath the firſt Order, and the firſt Declarator of Redempti- 


on of Watſons Appryling, wherein he hath now infiſted 3 and Watſon hath 
no intereſt by his Order againſt «Moor to ſtop the Declarator ufed by 
Moor, but the firſt ation of Declarator ſhould be firſt diſcuſt ; and the 
Lords may juſtly refuſe the Declarator uſed upon Colliſon or Federats OQr- 
der,by way of Defence, and reſcrve it by way of AQion,and in Juſtice ought 
ſo to do, becauſe if the Declarator of Moors Order be eleided by way of.ex- 
ception by Colliſons Order, then Watſons firſt Appryſing becomes irredeem- 
able, and he carries an Eſtate of 3o Chalders of Vicual for 3000 merksz 
The only remeed whereof is the interruption of the expiring of Watſons 
Appryſing by the Order uſed by Moor, which if it be not declared hath no 
effe 3 and for this wicked defign, Watſon hath acquired Colliſons Right, 
that he may exclude Moors Declarator 3 but though eAMoors order be de- 
cared, Collzſons order may alſo be declared, whereby Watſon as having 
Right from Colliſon, "will comein Moors place. 

The Lords retuſed to ſuſtain the Declarator of Colliſons order by way of 
Defence, to exclude the Declarator of Moors Order, but declared Moors 


 Order,and found Watſon the firſt Appryſer comptable after the Legal upon 


Mocrs Order, 
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The Commiſſar of Glaſgow, contra the Clerk and Fiſcal, eodem die. 

He Commiſlar of Glaſgow being diſtreſſed by a Decreet againſt bim 

at the inſtance of the Arch-biſhop of Glaſgow, for relieving the Arch, 
biſhop, and paying the proportional part due by the Commiſſars of 5 
gow, of Contribution payable to the Commiſfars of Edinburgh, tg why 
the Confirmation of all Teſtaments exceeding 100 merks did belong, ,nq 
were communicat toall the Commiſlars, for which all the Commilſ, I. 
Scotland pay a Contribution yearly to the Commitlars of Edinburgh, 114 
ſcing the Benefite of the Confirmation of theſe Teſtaments redound, not 
only to the Commilſlars, but to the Clerks and Fiſcals, who by the inju- 
Ctions agreed upon by the Kings warrand, recorded in the Books of Sed. 
runt, have the benefite of the third of all Confirmations, with the burden of fur 
wiſhing of Wax, Paper, and C hamber-mail ; therefore as they have 7 Be. 
nefite by the communication of the larger Teſtaments, they ought tobers 
a proportional part of the burden, The Defender alledged Abſolvitoryhe. 
cauſe the faids InjunQions bear expreſly, that the inferiour Commiſſr, ſhul 
pay the Contribution tothe Commiſaars of Edinburgh, and that their Clerks my 
Fiſcals ſhall have the third of the benefite of all Confirmations, beſide the Yun, 
with the burden of the Chamber-mail, Wax, Parchment, and Paper ; {q thy 
the Commiſlars are only charged with the Contribution-money, and are free 
of the charges of Chamber-mail, Wax and Paper; and therefore the Clerk 
and Fiſcal mult be free of the Contribution-money. 
Which the Lords found relevant,and affoilzied theClerk and Fiſcal therefrom, 


The Earl of Kinghorn contra the Town of Forfar, eodem die. 

n [ Here being mutual Declarators between the Earl of Kingborn and 

the Burgh of Forfar 3 the Earl purſuing Declarator of his Kightg 
Heretable Conſtable of Forfar, and the Town their priviledge, as a free 
Burgh within their own Bounds; The Lords having appointed either parly to 
produce all Eyidents they could make uſe of, and to adduce ſuch Document: and 
Teſtimonies as they would make uſe of, for clearing the Poſſeſſron, The Earl in« 
ſiſted on theſe particulars, and produced an ancient Inftettment by the King 
tothe Lord Gray, containing the office of Conſtable of Forfar,cum feodis & ae. 
woriis ejuſdem 3 he did alſo produce a Commiſſion to the Provoſt and Bail 
lies of Forfar, for uplifting the Cuſtoms of St. James Fair, and the Fines of 
tranſgreſſorsat that time, and ſome Ads and Scrolls ſhewing the Conſtable 
had uſed Juriſdiftion at the ſaid Fair, and at other times; and inſiſted that 
it might be declared that he had right to the Office of Conſtable of Forfa, 
with power toProclaim and Ride their Fairs, and to hold Courts, and to 
puniſh all Tranſgreſſors within the bounds of the Burgh, and to uplift the 
Cuſtoms of their Fairs, and that he had Kight of Property to the Caſtle. 
bill of Forfar. It was alledged for the Town, 19. That the Earls Right 
being general and antiquat, could have no effe&, unleſs it were eſtabliſh- 
ed; tor the ground of thatRight being as Conſtable of the Kings Caſtle of 
Forfar, and of the bounds adjacent, he might puniſh tranſgreſſors,and might 
preſerve the quiet and good order of publick Fairs againſt the diſorders of 
theſe rudertimes 3 Yetnow the Caſtle being razed and demolithed, andthe 
people civilized, there is no ground to incroach upon the freedom of an an- 
cient Royal Burgh, but to ſuffer them to enjoy their Cuſtoms and Jurik 
dicions as other Royal Burrows inthe Kingdom. 20. Though any thing 
could be claimed upon the account of that Office, yet it could not be ex- 
tended beyond ancient poſſeſſion 3 and by the Wirneſfes on both Parties, 


1t appeareth that the Town hath lifted their own Cuſtoms, that they Py. 
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ed only 20 merks yearly to the Conſtable, and that he uſed Juriſdiction on- 
ly as;to diſorders in St. James Fairz but now the Town having lately ob. 
tained from the King four other Fairs, with all their Cuſtoms, he hath no 
:ntereſt therein. It was anſwered, that the Office of Conſtable had a known 
power to Ride and preſerve the peace of Publick Fairs, and one that ac- 
count to receive the Cuſtoms thereof, and to exerciſe Juriſdition at all 
times, which is common to all the Conſtables in Scotland, whereof there 
were many3 ſo that unleſs theſe priviledges be loſt by preſcription of liber- 
ty,the Righr continues,and any poſleſſion preſervesthe fame 3 and asto the 
new Fairs, they are but lately granted, and the Conſtables Office extends 
to them, as well as to the old Fair, 

The Lords found by the Writs produced, and Teſtimonies adduced, 
that the Conſtable of Forfar had Right to proclaim St. James Fair, which 
hath always been proclaimed in his own,the King, and the Towns names, 
and that the Conſtable gave Commiſſion to the Provoſt, and a Baillie to 
life the Cuſtoms and Amerciaments of St. James Fair in ano 1625, and fince 
that, the Magiſtrats have conſtantly railed the ſame and payed 20 merks 
yearly ro the Conſtable therefore, and that the Conſtable had the Keys of 
-he Tolbooth,and exerciſed ſole Juriſdiction as to the Diſorders done during 
that Fair ; but found that he had no Intereſt in the later Fairs, nor an 
Cuſtoms thereof, nor inany but in St. James Fair: They tound alſo,that 
neither Party had Right of Property to the Caſtle-hill, but the Town 
had been in ancient Poſſeſſion thereof, and the Conſtable to keep Courts 
thereon, reſerving to the King the Right of Property as accords, 

Cockburn contra the Viſcount of Oxenfoord, eodem die. 

Aſter John Cockburn having charged the Viſcount of Oxexfoord for 
M payment of a Bond of 10000 merks, he ſuſpends on this reaſon, that 
the Bond was procured from him ſhortly after his Minority by Circum- 
vention of the Charger, who ſeduced him to go abroad after he was mar- 
ried, againſt his Friends will, and who by an A& of Council was prohi- 
bite to converſe with the Suſpender upon that account 3 and whereas the 
Bond bears, particular Sums advanced io the Viſcount, the narrative is falſe, 
for it's known that the Charger was in ſtraits bimſelf at that time, and 
complained that he had not Bread, and he can give no evident to 
inſtrut that he had, or did imploy ſach Sums for the Viſcount, 
29, The Suſpender hath a ReduQtion depending of this Bond, and ano. 
ther Bond of 3000 pound, and a Penſion of 1000 merks yearly, bearing 
to be for the Chargers faitbful ſervice, which is falſe, and hath done him great 
diſſervice. 39. The Charger was the Viſcounts Governour Abroad for 
leveral years when he was but 16 years of Ape, during which time there 
are Bills drawn and anſwered to the Viſcount for 8000 pound Szerling, 
which behoved to be put in the hands of the Charger, in reſpe& of that 
Age the Viſcount was then in, and for which he hath made no account, 
[t was anſwered for the Charger, That none of the grounds alledged are 
relevant, for the Bonds being granted by the Viſcount when he was Ma- 
jor, 1t imports nothing, whatever the narratives thereof were, for it is a 
certain rule 1n Law falſa narrative non nocent, ſeing without any Cauſe the 
imple Obligation was ſufficient 3 and therefore Diſpokitions, Gifts, Bonds, 
Penſions, have never been annulled upon the failing of the narrative, nor 
upon wanting of a Cauſe, albeit in Writs where there is cauſa preſtanda, 
if that fail, the Right may fail therewith, as cauſe data non ſecuta, but 
where the narrative 1s not de cauſe preſtanda ſed preſtita, it importeth no- 
thing, neither will all the grounds adduced infer Circymvuertion of a _ 
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that was Major likeas,theſeWrits were granted after Majority,and the AR of 
Council taken off at the Viſcounts defire 3 and as forthe Penſion, though 
the Charger needs alledge nothing, whether there was juſt cauſe for _ 
not, yet.it is known that the Charger ſpent all his Youth attending the 
Viſcount, when he might have applyed himſelf to another Calling , for 
the Accompt, there is nothing to inſtruft the Chargers receiving of the 
Viſcounts Money, and though there were, it being given out in dayly Ex. 
penſes when the Viſcount was Abroad, it could have no other Inſtrugign 
but the Chargers own Oath for clearing what he received, and that he 
deburſed the ſame for the Viſcounts uſe, 

The Lords repelled all the Reaſons foreſaid, except the Accomp, a4tg 
which they appointed an Auditor to clear the ſame, before whom the 
manner of inftruting Charge and Diſcharge was to be debated. 


Newoy contra Lord Balmerinoch, July 19. 1676, 

Mc Nevoy purſues the Lord Balmerinoch as repreſenting the Lorg 

Cowper, to make payment of Cowpers Bond, and inſiſts on this paſ 
hve Title, that Balmerinoch is appearand Heir Male to the Lord Conper 
and that he tranſafted with the Lady Confer who got a Diſpoſition of the 
Eſtate from her Husband, whereby 1he Lady diſponed to him the Fee of thy 
Eitate, and ſome Bonds due to Cowper aſſigned to her, and Balmerinoch wu 
obliged to deduce an Appryſing of the Eſtate jor Debts due to himjelf by Cowyer, 
and pon other Debts of Cow pers, and therefore having Right as Creditor and 
for all Rights he might have by the ſaids Appryſings, he ratiſies the Ladies Righ 
in ſo far as it is not diſponed to kimjelf, which Right was #n ledo, and de 
tkcive as being in prejudice of the Heir, and this Contract imports in &. 
fe& the Heirs conſent, and validats the Diſpoſition i leo -pro tant; 
and the Lords have by their A& of Sederurt in February 1662, declared 
that it ſhall be a behaving, if an appearand Heir poſſe(s by vertne of an Arg 
fing or an Adjudication jroceeding upon Bonds granted by himfelf 5 and in this 
Cale it is offered to be proven, that the Sums appryſed for, or ſome part 
of them, are Debts due by Balmerinoch as Principal, and Cowper as Cau- 
tioner, and fo is in effe@ for Balmerinoct's own Debts, and he is in Poſſe 
fon, and hath nothing elſe to aſcribe his Debt to, but that Appryling 
29. Though this Condeſcendence (hould not make kim Heir ſwpliciter yet 
it ſhould make him lyable i» quarium eſt Iucratus by the Lord Conper: Dil 
poſition. 

The. Lords found, that the getting bencfite by TranſaGtion could not 
make an appearand Heir lyable, unle(s he had done a Deed that might 
communicate the Defun&s Right which might have been affeced by the 
Creditors; but found that Member relevant, that the Defender poſſeſſed by 
an Appryſing deduced, containing Debts due by Cowper as Cantioner for Bal 
merinoch's Father to whom be is Heir. 

Forreſt contra Veitch, eodem die. 

N a Competition for a Sum due by Sir George Maxwell who became De- 
[| bitor for Sir Robert Stuart and others, and got up their Bonds granted 
for the price of a Bargain of Vicual ſold by James Sanderſon to them, alid 
ſent him to Irelazd for the Gariſons there, for which the Parliament of 
England and the ſaids Stwarts gave Bond. The Bargain being made with 
Sanderſon, and the Bonds granted in his name, there is a Writ produ 
by way of Tripartit Contra& by Sanderſon,” James Ker elder, and Jame 
Ker younger, bearing, That albeit the Bonds were only in the perſon of Salt 
derſon, et that all the three were Sharers in the Bargain of ViJual, ow 
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the Right of the Bonds, and Barbara Forret Relift and Executrix-Creditrix to 

ames Ker younger,craved the Sums now remaining as her Husbands ſhare, 
the ſhares of the other two being payed before. It was alledged, That this 
Tripartit Contra& was null, as wanting Writers Name and Witneſs, 
It was anſwered for Forret, That ſhe defigned the Writer, and this being 
a Writ amongſt Merchants in re wercatoria for a Bargain of Vitual, and 
ſubſcribed by three Parties,it was abundantly valid,and much more than a 
Bill of Exchange without any Witneſles at all, 

Which the Lords found relevant, and ſuſtained the Writ, 


Sands contra Edmiſtoun, eodem die. 
Lizabeth Sands having purſued her Husband, who deſerted her, and 
went Abroad for Adherence, upon the Ad of Parliament, and the 
Biſhop having refuſed to excommunicate him for Non-adherence, that by 
yertue of that AR ſhe might have Divorce 3 ſhe did therefore apply to the 
Council for an Aliment, and got it locally out of certain Tenements of 
her Husbands, and now purſues for Maills and Duties. It was alledged 
for Mr. Robert Edmiſtoun, That he had adjudged the Tenements in que- 
ſion, and was thereupon Infeft, and the A& of Council could but import 
an Aſſignation to the Maills and Duties, which ceaſed by an Infeftment, 
though poſterior, 
Which the Lords found relevant. 
Leitches contra Loch-heads, July 20. 1676. 

Here being a Contra@ betwixt Leitches and Zock-heads, whereby the 
T Leitches were to ſet vp a Work for weaving of Ribbons, and to teach 
Loch-head's Sons that Trade, and Loch-head was to furniſh 2 Houſe and Ma- 
terials, and the Leitches were to have the fourth part of the profite for their Work, 
Leitches having charged upon the Contra&t, inſiſted upon Damnage and 
latereſt, becauſe Loch-bead had not performed,which being referred to Loch- 
head's Oaths, they compeared to depone, but Leztches refiled from their 
Oaths, and offered to prove by Witneſſes their Damnage. It was an- 
ſwered for Lock-beads, That having refilked, they behoved to inſtruct 
inſtantly, or otherwiſe every Purſuer might vex the Defenders by 
attending at two Terms, the firſt being aſſigned to take their Oaths, and 
when they appeared to depone, refiled, and taking a new Term to proves 
and therefore when any Party reliles, they muſt inſtantly verifie by Writ, 
or by Witneſſes, to be called ſummarly by a Macer. It was Replyed, 
That Purſuers are not ſuppoſed to _ themſelves, or to crave Defen- 
ders Oaths to vex them, but it were of advantage to Juſtice, that Pur- 
ſuers might reſile when they ſaw Defenders ready to depone, who ſeldom 
compear to confeſs, but either ſuffer themſelves to be holden as confeſt,or 
' at beſt to give a qualified Oath, and would not be too ready to qualifie 
the ſame if they knew the Purſuer might refile, and take a time to proves 
and though this were not allowed to a Defender, except in-fingular Caſes, 
much leſs to a Suſpender, but here it is the Charger who reſiles, 

This being repreſented to the Lords, as if it had been to the Suſpender, 
who craved anew Term to prove his Alledgiance, they would not grant 
a Term, but declared they would grant Warrand to a Macer ſummarly to 
cite the Witnefles being in Edinbargh or Leith: 


Hay contra the Earl of Tweddale, July 21+ 1676. 
Ws Hay of Drumalziar purſues the Earl of Tweddale,as repreſenting 
the late Earl his Father,for Implement of the Contra& of Marriage 


in favours of the Purſuer as Heir-Male to the ſaid umquhile Earl of the 
L11 4 ſecond 
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ſecond Marriage. The Defender alledged no Proceſs, till the Purſyer he 
ſerved Heir-Male of the Marriage. The Purſuer anſwered, That he bei 
the only Child of the- Marriage on life, needed no Service, and that Heir 
of a Marriage are oft-times interpret theſe who may be Heirs, therefore 
needed no Service,as Heirs in T«cks needs none. 29. The Purſuer offered t9 
produce a Service and Retour cum proceſs. The Defender Replyed, Thy 
Titles ought to be produced iz mitio, and there is no reaſon to put the 
Defender to run a courſe of Proceſs with the Purſuer on ſo unequal T 
that if the Purſuer find that by the event he had benefite, he will be Heir, 
and if not, the Defender ſhall not be exonered, becauſe the Purſuers$ye. 
cefſors may enter Heirs of the Marriage, paſſing by the Purſuer, and r& 
new a Purſuit againſt the Defender. 

The Lords ſuſtained Proceſs, the Purſuer producing a Retour in Ny 
vember next, and found that in all Obligments 1n favours of Heirs of a Mar. 
riage-to be done before the Fathers death, as to imploying of Sums, tak. 
ing of Lands, or others Conqueſt to themſelves, and to the Heirs of the 
Marriage, Heirs are there underſtood ſuch as might be Heirs, becauſe 
otherwiſe the Obligment would be elufory, but in other caſes an Heir of 
Marriage requires a Service as other Heirs do. 


Trails contra Gordon, eodem die. 
Mquhile George Gordon: Meſſenger having granted a Bond of Proyj. 
ſion of 8000 merks to Traills his Oyes, and ordained his Son My, 
George to ſatisfie the ſame, by aſſigning ſuch Bonds as he thought fit, and 
having alſo granted Affignations on his Death-bed to the ſaid Mr. Geog 
of the moſt part of his Bonds. Traills purſues him for payment, whoal- 
ledged, that the Purſuers Proviſion on Death-bed is but effeCtual as a Le 
gacy againſt Deads-part, and albeit the Afhignations made to the Defen- 
der, were accounted as Legacies, yet they are as ſpecial Legacies, and the 
Parſuers Proviſion is but a general Legacy 3 and it 1s a certain rule, thar 
ſpecial Legacies are never affected or abated by general Legacies, It wasan- 
ſwered, that the rule holds in Legacies granted in the ſame Writ,and at the 
lame time, but all Legacies being ambulatory, the Telſtator may alter or 
recall them any way he pleaſes. Haeſft, The Purſuers Provihion is long 
poſterior to the Afſignation granted to the Defender, and bears expreſly 
to be payed by him in Money, or by Aſſignment of the Defunds Bonds, 
which therefore burdens the former Afſfignations, which are effeCtual 
Legacies. 
Which the Lords found relevant. 
"I day the Lord Craigie reported a Competition between an elder 
and a younger Brother, as to the Right of an Heretable Bond due 
to the middle Brother, bearing a Clauſe of Infeftment, but no Infeftments 
following. Which the Lords found to belong to the elder Brother a 


Heir of Conqueſt. 
Wright contra $heill, July 25. 1676. 

WA Wright as Aſſfigney by John $heill in Carlowrie to ſeveral Bonds 

adebted to Johr Sheill in-Leith, obtained Decreet before the She- 
riff of Edinburgh in anno 1662 againſt George Sheill, Brother and Hear to 
John Sheill, wherein he appryſeth certain Tenements in Leith, and now 
purſues for Maills and Duties thereof. The Defender alledged, That he 
had raiſed Reduttion of the Sheriffs Decreet, upon Compenſation, by 2 
Debt due by Jobx Sheill in Carlowrie the Purſuers Cedent, to Jobn Sheill 0 


Leith, and takes the ſame away by Compenſation, 1o that the ground of 


the Appryſing being extinR, it falls in conſequence 3 likeas, ſhortly = 
t! 
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the Appryſing, Decreet is obtained, eſtabliſhing the Debt both a&iz2 and 
paſſeve, whereupon compenſation is founded, albeit the very concourſe of 
the two Sums ab initio inter eaſdem perſonas was ſufficient for compenſation 
when proponed. The Purſuer anſwered, That the alledgiance of Com- 
penſation ought to be repelled, becauſe it was not proponed arte ſenten- 
tia, conform to the A of Parliament 1592, cap. 141. It was Replyed, 
That that AR was only to be underſtood of Decreets in foro,againſt which, 
by the courſe of Proceſs then allowed, competent and omitted was not re- 
levant againſt Suſpenſions or Reductions, but that whatever was omitted 
in the firſt inſtance, might have been proponed in the ſecond by Suſpen- 
fion or Reduftion, which the forefaid AQ only obviats as to Compenſation, 
that it ſhall not be received in the ſecond 1gſtance, which doth import 
that Compenſation is only excluded againſt a Decreet ix foro, unleſs it be 
proponed before Sentence, but the Decreet in queſtion is a Decreet in ab- 
ſeace, and accordingly de conſuetudine Crap hath been ordinarly 
admitted by way of Suſpenſion, and if it were otherways, great Inconve- 
niencies would ariſe z for Parties might obtain Decreets, ſtollen through 
clandeſtinly by Citations at dwelling Houſes, carrying away the Copies, 
or againſt Parties out of the Countrey 3 and in this Caſe, the Defender 
offers to depone upon his Oath,that he never knew of the Citation where- 
upon this Decreet proceeded. The Purſner Duplyed, That he opponed 
the clear Act of Parliament,relating to all Judges within the Realm,who are 
to admit Compenſation by way of exception, but the ſame is never to be 
admitted after the Decreet is given, by Suſpenfion or ReduGion, nor is 
there any ground to limit the Decreet i» foro, upon pretence of competent 
and omitted, whereof there is no mention in the Statute, and if the Decrees 
t ſelf had been i foro, nothing then competent was receivable afterward 
by Suſpenſion or ReduRion, by Law or Cuſtom ancient or recent, but 
when the Defender was abſent in the principal Decreet, if he compear in 
the ſecond inſtance by Suſpenſion, and infiſted on any reaſon,one or more, 
though he ſuccumbed therein, yet he might raiſe. a Suſpention on other 
Reaſons, and the Decreet of Suſpenſion i= foro did not exclude the 
fame in ſubſequent Suſpenſions, as competent and omitted in the Decreet 
of Suſpenfion i» foro, but if the principal Decreet was in foro, cbmpetent and 
omitted was always ſufficient againſt any Suſpenſion or Reduction thereof; 
and therefore the common courſe was to be abſent in the firſt Decreet, 


+ and to ſuſpend as oft as particular Reaſons could be founded on, to the 


great vexation of the People, and delay of Juſtice, which therefore is 
well remeeded by the late A& of Regulation, declaring, That whatſoever 
was competent and omitted againſt any Decreet principal , or Decreet of Su- 
ſpenſcon 1n toro, ſhall not be received thereafter 3 and therefore the excluding 
of Compenſation poſt ſentertiame by this Statute, is chiefly in relation to De- 
creets 1n abſence, for if the Decreet was i foro, the common exception of 
competent and omitted, which was always in vigor againſt the firſt Decreet, 
would have excluded Compenſation, yea Payment it ſelf, and fo the Sta- 
tute was needleſs, unkeſs it had been to exclude Compenſation againſt De- 
creets 1n abſence, . | 

The Lords found that Compenſation was not receivable againſt Decreets 
Inabſence by the forefaid Statute, unlefs the Decreet were made null, and 
turned into a Libel by improbation of the Executions, or by fraudulent and 
dandeſtine taking away of the Executions, or any other nullity. 
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The Procurator-Fiſcal of the Commiſlariot of Edinburgh, contra 
William White, eodem die, 
He Procurator-Fiſcal of theCommiſſariot of Edinburgh havinge 


William White to Confirm his Wites Teſtament he Suſpendson thi 


reaſon,that his Wife had diſponed to him the Sum of 6000 merks, which, 
by his Contra of Marriage was obliged to ware and beſtow to him any 
her in Conjun&-fee, and to the Bairns of the Marriage, which failzicing 
the one half to return to her; containing hikewiſe a Diſpoſition ofall Gocg, 
and Gear that did or ſhould belong to her at her death; and there hg 
no Children, he was burdened, and had aQtually payed to her Relations 
near to the value of all her intereſt : And albeit Diſpoſitions or Aſſignati 
ons notintimate, or attainnig poſſeſſion, doth not denude the Defung, by 
theſe Sums and Goods remain in bonis defun@3, yet a Diſpoſition by 2 
Wife to a Husband who is in poſſeſſion of the whole Goods, is preſently 
clad with poſſeſſion, 29. As to the Diſpoſition of her intereſt in the6ggg 
merks, ſeing the ſame was never actually imployed, it imports only a 
charge in favours of the Husband of that obligment. It was anſwered, thy 
Diſpoſitions omnium bonorum, to take effe& attcr death, are ever inte. 
pret fraudulent, to eſcape Quot and Coniirmation 3 and if this ſhould þ; 
ſuſtained in favours of Husbands,there ſhould never be a Confirmation of 
WifesTeſtament,but ſhe would always diſpone to her Husband with thehyr 
den of ſuch Sums asſhe pleaſed toleave to her Children and Relations xj 
-* done in this caſes for none of theſe perſons to whom the Husband is burdened 
to pay, are Creditors z and as to poſlefſion,it is not ſuſtained by In 
where the natural poſſeſſion is retained, for the Husband and Wie whi 
they live together do joyntly- pollels in communion, and ſo the Wife po 
ſeſſes her ſhare ſolong as ſhe lives, which no delivery to her Husband a 
avoid, becauſe the communion of Goods is eſtabliſhed by Law, and naks 
what is in the perſon of the Husband iſo faFo to be communicat to the 
Wife for her ſhare. | 

The Lords found that the Diſpoſition as to the 6000 merks,imported but 
a Diſcharge, and needed no Confirmation, but found that the Wites ſhare 
of all otber Goods of the Husband behoved to be Confirmed, notyits 
ſtanding of this Diſpoſition, 

Maxwel contra Maxwels, eodem die. 
Achel Maxwel purſues Mr. Hugh GMaxwel and his Wife for a Spuilat, 

R and breaking up tome Cheſts and Coffers, and taking out Webs 
Linen, and others which were in Rachel: polleſſion, by the keeping d 
of the Keys. The Defender alledged n0# relevat, by having of the Keysto 
infer poſſeſſion, that being competent to Children apd Servants in Families 
and the Purſuer wasin her Fathers Family, and the Goods muſt be preſuw 
ed to belong to her Father, and ſo to Mr, Hugh, as having right from 
Donatarto his Eſcheat after Declarator, . 

The Lords repelled the Defence, and ſuſtained Proceſs, ſeing the met 
ling with the Goods was not byParents 3 and that the having of the Ke 
. was ſufficient poſleſſion againſt any others but Parents and Maſters, 


Campbel contra the Laird of Ebder, coder die. 

Illias Campbel purſues the Laird of Ebden for payment of an Acconft 
if of Ware taken off by his Lady, acknowledged by her Ticket under 
her hand, Subſcribed with her hand, ſubjoyned to the Compt. TheDe 
fender alledged that the Subſcription wants Witneſſes, and therefore # 
leaſt the receiving of the Goods mult be proven by Witneſſes. 29. = 
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hisLady was Inhibite before this Accompt,and thereby theLeidges to contratt 

with hcr, It was anſwered, that Merchants are not obliged to look Regiſters 

for Inhibitions. 29. That the Furniture was comp-tent for a perion of 
the Ladies quality, and therefore muſt be under{iood to be neceſlar, un- 
lefs the Husband prove that his Lady was otherways competently provi- 
ded, as was found inthe caſe of the Earl of Monteith, though his Lady doth 

not co-habite with him. 

Which the Lords ſuſtained. 


The Creditors of Hugh Sinclair contra the Donatar of his Liferent, 

eodem die. | 

N a competition betwixt the Donatar of the Liferent of Hugh Sinclair an 
] the Creditors who had Appryſcd his Eſtate. It was alledged for the 
Appryſers, that they ought to be preferred, becauſe they had Appryſed #z 
curſu rebellionis, for Sums due before Rebellion, and upon their Appryl(- 
ings had given in Signatwres to the Exchequer,debito tempore,viz in ſuch time 
as they might be affixed, reviſed, and preſented : Likeas they were com- 


- poned before year and day run, but before Infefiment could be exped the 


year was run, and the Doratar took a'gift of Liferent z and as Inteftment 
upon Appryting i= curſ# excludes Liferent- Eſcheat, ſo a cam_ againſt a 
Superior i= curſu doth the like, and hath always been fo ſuſtained 3 bur 
where the King is Superior, his Majeſty and his Officers cannot be Charg- 
ed,and therefore all that can be done is to give in a Signature, It was an- 
ſwered, That the Creditors had a year to have Appryſed and preſented a 
Signature, and other Superiors being charged, if they obey not, it is their 
fault, and ſo excludes them from the cafuality of their Superiority ; butit 
$not tobe preſumed that the Kings Othcers would do wrong by poſtpon- 
ing any party; but it muſt be their own negleR who ſhould haye preſented 
timeouſly, and. proteſted for diſpatch if they were near the year, which is 
not done;Burt if a naked giving in of a Signature ſhall be ſufficient,the King 
ſhould be hugely prejudged in this and other caſualities, as Ward, Non-en- 
jry, &c. And no Witnefles can be allowed to prove in this caſe, 

The Lords before anſwer recommended to the Lords of Exchequer, to 
take an exaQ tryal per wembra curie, when theſe Signatures were preſented, 
and what was the cauſe of the delay. 


Boyd contra Boyd, July 26. 1676. 

Lexander Boyd purſues Thomas Boyd of Pinkel his Brother, upon ſeve- 
ral Sums due to the Purſuer, for himſelf and his Afſigneys, for efta- 
bliſhing the Debts, and adjudging the Lands in fatisfaQtion thereof, con- 
form to the At of Parliament. The Defender alledged no Proceſs 1n this 
order by accumulating the cſtabliſhment of the Debt,and the Adjudication 
n one Proceſs, 2% The Debts are Suſpended, and Reduftion and Im» 

probation raiſed againſt the ſame, which muſt be firſt diſcufled, 

The Lords ſuſtained the Summonds, and allowed the Defender to re- 
peat his reaſons of ReduRion by way of Defence, if the ſame were inſtant- 
ly verified, and if he cannot, ordains the Lands to be adjudged ; but with 
reſervation of the reaſons of Redution comtre executionems in any Proceſs 
that (hall be intented for Maills ard Duties, ec.that the Purſuer be not ſtop- 
ped 16 his diligence, or prevented by others. 


| Omphray contra Neilſon, eodem die. 
Ornelins Neilſon having Fraughted Umphrays Ship from L&berdene to 
Leith with Timber by a Charter-party, VUmplray thereupon charges. 
forthe Fraught; Nezlſon Suſpends on this reaſon, that after a part of the 
Mm m 2 Timber 
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Timber was Imbarqued, the Admiral Arreſted the Timber, and the fad 
Cornelius wrote to the Skipper that he would ſatisfe him for the time of his 
attendance, and deſired him to Diſload what he had Imbarqued, which he 
did accordinglyz and therefore ſeing he had found the Ship at Aberdeng, 
where he had Fraughted the ſame, and that he had been impeded to fulfi 
the Charter-party, without his fault, and that the Charger had accepted of his 
offer,and Diſloaded accordingly,he could not be lyable for the Fraught; 
and albeit the Skipper came to the Road of Leith, in his way to Boro. 
ſtounneſs, the Suſpender was not lyable, unleſs it could be inſtruted tha 
he had loſt a Fraught between the Date of the Charter-party and the timegf 
Diſloadingthe Timber, or ſuſtained any other damnage. 

Which the Lords found relevant to liberat him from the Fraught, and tg 
make him1yablefor all other damnages. 

Elliſon contra Carmichael, eodem die. 

Aptain Eiſor being Infeft in an Annualrent out of the Lands of Thuf. 
$6 toun in September, White of Thuritoun gave an Infeftment to Thomy 
Dalrymple his Good-Brother in November thereafter,for the behove of himſelf 
Baillie Carmichael, and other Creditors, to which Infeftment Baillie C7 
michael hath now right;Likeas White did put the ſaid Thomas in poſleſſionof 
the moſt part of the Lands that were n his own Labouring in December there. 
after, and both Infeftments became publick by Confirmationsupon the ame 
day ; There is now a competition betwixt the [nfeftment of Annualrent, and 
the laid [nſeſtment of Property, It was alledged for Baillie Carmichael, that 
his Right of Property muſt be preferred, becauſe it wasclad with naturl 
poſſeſſion, and the Infeftment of Annualrent had no poſleftion. It wx 
anſwered for the Annualrentar, that an Infettment of Annualrent, or any 
other baſe Infeftment, isa right of it ſelf, without poſſeſſion, but a pub- 
lick Infeftment is preferred thereto, as being a privat ſimulat right, mes. 
ta poſſeſſrone ;, but when there is no ground - Hlrwe ale ſcing granted toa 
Stranger and areal Creditor;zand when there could be no poſlefſion attain- 
ed, becauſe there interveened the Infeftment of Property clad with Poſle 
fion before Martinmaſs, which was the firſt Term of payment of the An. 
nualrent, which hath been formerly ſuſtained ; likeas there is great reaſon 
for it, (ince the A of Parliament for Regiſtration of Seaſins, wherely they 
are null, if not Regiſtrat within 40 days. | 

The Lords preferred the Amnualrentar, and found that there having been 


no delay of attaining poſſeſſion, or ground of fimulation, that the baſe ln- 


fe ttment was valid, being prior and preferable to the poſterior baſe [t- 
feftment clad with Poſſeſſion. 

There was alſo much debate concerning the way of the bafe Infeftment 
of Property its obtaining Poſleſſion,as being granted by a notour Bankrupt 
in fuga, whocould not prefer one Creditor to another; all which was de- 
nyed, but the Lords proceeded not upon that ground, and fo referred it 
not to probation. 


Jaffray contra Murray, November 8, 1676. 
N a Proceſs betwixt Jaffray and Murray, the Defender being purſued 3 
lawfully charged to enter Heir for a Dctun&s Debt, offered to re 
nounce. The Purſuer anſwered, that a Renunciation is not relevant, ul 
leſs it were made re integra, But in this caſe the D-fender hath granted 
Bond for her proper Debr, whereupon the DefunRs Heretage is Appryl 
ed or Adjudged, and whereby the Purſuer will be excluded or poſtpo- 


cd, It was Replyed, That the granting of the Bond by an pert 
cir, 
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11; thongh Appryling or Adjudication followed, doth not infer the 
Ns i of © unle(s the appearand Heir take right to, and in- 
t romet by the ſaid Adjudication or Appryling, as is clear by the A@ of 
' Jederunt upon the Earl of Nithſdales cale,the day of February, es 62, 
!{t was Duplyed, That the general Paſſive Title of behaviour, making the 
appearand Heir lyable to the DefunRs whole Debt, is not here nlifted 
| upon, but the paſhve Title of Charged to enter Heir, which reaches only to 
the Debt, whereupon the Charge 1s raiſed, and which 1s eleided by a Re- 
nunciationre integra, which cannot be where the Defundts Heretage is at- 
feed for the appearand Heirs proper Debt. 

The Lurds found the Reply relevant, that the Defunfts Heretage was af- 
{ed for theappearand Heirs proper Debr, by Appryſing or Adjudica« 
tion, to exclude the appearand Heirs Renunciation, and to make her ly- 
able for this Debt, unleſs ſhe purge the Appryling, or Adjudication of the 
Defuntts Heretage for her own Debt, it not having been the Detuncts Debt. 


Paterſon contra Johnſtouns, November 9. 1676. 
Aptain Paterſon having charged Johnitouns, Sons to Lockerbie, upon 
their Bond 3 they Suſpend, and raiſe Reduction upon Minority and 
Leſion : The Charger offered to prove that they were Majors. The Lords 
preſerred neither party to the probatior, but before anſwer allowed either party to 
adduce Witneſs, to prove what was the true age of the Suſpenders, when the 
Bond was Subſcribed: And they having adduced ſome Witneſſes, and 
the Charger being to adduce others, he offered to prove that the Suſ- 
penders Witneſſes were infamous Vagabonds, It was anſwered, they 
were received, the Charger being preſent, and neither obje&ing nor pro- 
teſting for Reprobators, which are not receivable, but when preteſled for. 
| wasreplyed,that though after a definitive ſentence, it will not becalled in 
queſtion upon Reprobator, unleſs proteſted for; yet this Proceſs not be- 
ing ended, northe Teſtimonies adviſed, but the Teſtimonies lately come to 
knowledge, it is very competent. 
| The Lords refuſed to admit Witneſſes upon the inhability of the Wit- 
nefſes already Examined, unleſs the Witneſſes whoſe fame was chiefly con- 
cerned were cited, and granted warrand to cite them for that eff<&, 


Stuart contra Hay, November 10, 1676. 

He deceaſt Francis Hay of Gourdie grants a Bond in theſe Terms,that 

his EState being very ancient in the name of Hay, and burdened with 

Debt, for the preſervatiox thereof, he obliges himſelf not to contract Debt, nor 
to diſpone without 1he conſent of two of three Perſons named, or their Hejrs bes 
ing Majors for the time, which Bond is dated in anno 1650 : Thereafter int 
anno 1664, William Stuart takes a Wodſet of a part of his Lands, and there- 
after buys the Revzerſion, the Communing betwixt them having begun ten 
Months before the Bargain. Jzhibition is raiſed upon this Bond, and Re- 
giſtration alſo about ten Months before the Diſpoſition. Strart raiſes Re- 
duQion and Declarator, that this Bond ſhould not be prejudicial to this 
Bargain, on theſe Reaſons, 10. Becauſe the only legal remedy againſt 
Weaknels or Levity is, that the Judge Ordinar canſa cognita gives Interdi- 
Gors, who are Caratcres prodigo, which being publiſhed and regiſtrat, all 
Decc's done without their conſent are null, except in ſo far as i» rem wer- 
Jam , and though by our Cuſtom, Interdi&ions have been ſuſtained fre 
cauſa cognita, becaule jt is preſumed, the Lords by granting of the Publica- 
tion, had evidence of the weakneſs, yet they have always becn reduced, 
unleſs the levity were proven 3 but here there is no mention of levity, but 
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a deſign to perpetuate Lands in the ſame Family z neither is there any Interdi. 
ction or Publication, bur only a privat Bond and Inhibition thereonzand albeie 
ſuch Inhibitions are effe&ual upon Clauſes reſtrictive in favours of thirg 
Parties, or Heirs of Tailzie, yet when they terminate upon the Perſon 
reſtricted, and his Heirs of Line, he becomes both Debnor and Creditor 
1n the Obligation, &* confuſione tollitur. 20. Though this was a formal 1g. 
terdiction, Publiſhed and Regiltrar, yet deceptis non decipientibus Jura ſub. 
zeriunt, againſt which Minors are not reſtored 3 but here there was jrayg 
in that this Bond was keeped up 14 years, and aftcr the Purſuer had made 
his Bargain, and ſearched the Regiſters, the Inhibition was execute ang 
regiſtrat, and one of the Interdiftors, Procurer of the Inhibition, is Wi. 
nels to the Bargain, and Receiver of a part of the Price. 3s. The Me; 
ſenger, executer of the Inhibition, was exautorat by the Zyon,and his De. 
poſition publiſhed, It was anſwered, That our Cuſtom hath juſtly ang 
conſtantly allowed voluntar Interdiaions upon juſt grounds, ſuch as the 
preſervation of a Family 3 and though here Levity be not exprelt in plain 
terms, yet it is ſufficiently inſinuat, that that perſon needed the help and 
advice of Friends to preſerve his Family, and the weakeſt or wiltulle 
perſons will not be willing to declare themſelves expreſly ſuch, but nut 
be dealt with upon gentler Narratives, and there 1s nothing more ording 
than that in ſtead of Publication,to uſe Inhibition, And as to the matter 
of Fraud, cr the Interditors Conſent, there 15 nothing relevantly alledyed, 
but it is moſt rational that the Interdiors ſhould forbear to publiſh the 
Interdidtion till they have need, but when they ſaw the Communing he 
gin, it was fit that they ſhould have interrupted it, and therefore the lg. 
rerdiction was Regiſtrat ten Months before the Subſcription of the Bargain, 
neither could the fraud or conſent of one of the Interdictors prejudye the 
weak perſun, who could only be authorized by the expreſs of 
two; and for the Meſſenger, he was holden and repute ſuch, and wa 
m the aual exerciſe of his Office at that time, and the Leidges are not 
obliged to notice Lyons Sentences, even though publiſhed, bur he ſhould 
eti-ctuaily hinder any to exerciſe that Office who are not authorized, 

The Lords found the Defence relevant to ſuſtain this Izhibition as an ls 
terdiction,that the Perſon interdited was commonly known to be infuffi. 
cnt to manage his own Aﬀairs through Weakneſs or Prodigatlity ad hun 
fedum , only to preſerve him againl(t Deeds done to his enorm lefion 3 but 
admitted to the Purſuers Probation, thar his Bargain was profitable tothe 
behove of the interdicted perſon, and allowed all Witnefles and other 
Evidences to be adduced for proving thercot, and would not reſtrict the 
Purſuer to a full and regular Probation thereotz and found it ſufficient that 
the Meſſenger was officiating at that time, and holden and repute a 4 
Meilenger. 


Major James Inglis contra the Children of John Doſwal, 
November 14. 1676. 

He Earl of Dalhouſie being. adebred ro umquhile John Boſwall by 
Bond, the ſaid Joby grants a Bond of Proviſion to his Son J## 
Bojwall of 2500 merks, and Aſſigns him to ſo much of the Earl of D# 
konſtes Bond in the year 1645 : Thereafter in the year 1648, the ſaid Join 
Boſwall,by Contra of Marriage with his Daughter, Aſſigns to Jobn Mar- 
ſor in name of Tocher 5000 merks of the ſame Bond z after which Contra, 
John Boſwall the Son obtains payment from the Earl of Dalhouſte of a pat 
of the Sum afligned to him, and now there remains not enough in the 
Earl of Dalhouſtes hand to pay both the Aſſgncys, therefore there 1 
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Competition betwixt the Children of Job» Boſwall the firſt Aſſigney, and 
Major 1»glis as having Right from Manſon the ſecond Aﬀigney. It was 
alledged tor the firſt Aſſigney, That their priority ſhould prefer them, 
having obtained payment of a part, which 1s equivalent to an Intimation, 
before any Intimation or Diligence upon the poſterior Afſignation, It 
was anſwered, That the Contra@ of Marriage is a Cauſe onerous in fa- 
yours of the Husband, who is a Stranger 3 and therefore Creditors are 
always preferred to Bairns Portions, though prior, and therefore are am- 
bulatory in the Parents Power,and conſequently revockable direRly or in» 
direaly by contratting of Debt, eſpecially where the Children are in Fa- 
mily, and they are always accounted fraudulent and latent Deeds to 1n- 
ſnare poſterior Creditors contracting with them, 

The Lords found, that Bonds of Proviſion in favours of Children while 
they are in the Family, if they be delivered without evidence of fraud, 
are valid Rights, and not revockable z but that they are preſumed to be 
retained in the Parents hands, and ſo are not preſumed to be delivered,asift 
they were granted to Strangers 3 and therefore they preferred the Con- 
tra&t of Marriage, unleſs it were proven by Witneſles, that the Bond was 
delivered to John, or was Regiſtrat, or ſome Deed done importing deli. 
yery thereof to him. 

Lawrie contra Angus, eodem die. 
Homas Lawrie having ſhipped ſome Silk Ware at Roar, he obtained 
his Bill of Loading to be livered at Leith, when the Ship Janded 
there 3 he finding the Goods to be 1mbazled, purſued the Skipper tor Dam- 


mage, and obtained Decreet for 400 merks, for ſpoiling of the Goods,and 


for 100 pounds for detention thereof. Argus the Skipper gives in a Bill of 
Suſpenſion, and the Cauſe being appointed to be heard upon the Bill, he 
nſiſted on this reaſon, that he was unjuſtly decerned, having proponed 
this relevant Defence, That the ſpoiling of the Ware was neither by his fault 
nor negligence, becauſe he offered him to prove, that his Ship and Pump was 
ſound and in good condition at his looſing, and that he had ſtowed the Purſuers 
Ware in a ſafe and convenient place of the Ship, but that he himfelf had changed thene 
fromthat place of the $ hip,and had put them low in the Hull of the Ship near the Purtp, 
that they might be leſs acceſſible toCapers,leit they had come to ſearch the Ship, ſo that 
he had done all that was his part as a diligent and&rovident Maſter, who 
would only have put fuch Ware as would not have ſpoiled with Water 
near the Pump z and as for the detention, he had good reaſon to detain 
the Ware tl] the Fraught was payed, It was anſwered, That the Maſter 
of the Ship by his Office and Contra of ConduRtiion is obliged to pre- 
ſerve the Merchants Ware ſafe, and nothing can exoner him,but ſuch force, 
or cajus fortuitus, as he could not foreſee or prevent, ſo -that no lecka 
n his Pump can liberat him, unleſs it had been incident by ſtreſs of Wea- 
ther, which could not have been repaired at Sea, which is not alledged ; 
neither 1s1r relevant, though it were true, that the Merchant ſtowed his 
Goods ncar the Pump, ſeing the Pump ſhould have been ſufficient againſt 
leckage, neither did the Skipper ſhow the Maſter any hazard in that place 
more than the other. 

The Lords found the reaſon of Detention of the Ware till the Fraught 
was payed relevant, and found the other reaſon alſo relevant, that when the 
Ship loojed,the Pump was ſufficient a ainſt any leckage, which leckage fell in by the 
way, and could not be prevented or helped, without neceſlity to alledge ſtreſs 
of Weather, and that he had ſtowed the Ware in a convenient ſafe place, 
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and the Merchant had changed the ſame, and pur them by the Pump, bue 
it was not alledged that the Skipper was preſent, or whether he ſhewed any 
hazard in that place. 


Earl of Tweddale contra the Laird of Drumelziar, November 15. 1676, 
He Earl of Tweddale gave in a Bill, repreſenting, that Robert Peygyr 
hill was adduced as a Witneſs to aſtrutt the verity of a Diſpoſition 
| bearing, to be granted by the late Earl to Drumelziar of certain Land, and 
bearing, that the ſaid Robert is Writer and Wines, and that he had infor- 
mation of ſeveral grounds againſt the inhability of the faid Roberg, ang 
therefore defired that he might not be received nil the cohiclufion of the 
Caule, 

Which the Lords refuſed, in reſpe& of their common cuſtome, that all 
Witncſles are admitted, unleſs relevant objedions be inſtantly yerigeq 
againſt them; for if that cannot be, partiescan only proteſt for Reprobutg, 
and therefore the Lords ordained the Witneſles to be received; andif _ 
relevant obje&ion were proponed and inſtructed, ordained the Ordinary 
diſcuſs and admit the ſamez and further, declared , that if the Petitioner 
condeſcended upon relevant objeQions, to be in{truted before advify 
the Cauſe, they would admit the ſame upon a ſummar Citation agzinit 
Drumelziar and Ferguſhill himſelf. 

Laird of Cunninghawe-head contra the Earl of Lowdour, eodem die, 

He Laird of Cunninghame-head having procured a joynt-Right tothe 

firſt Appryling of the Eſtate of Lowdown, led by Mr. Livingfan 

hisSon and Heir, purſues for Maills and Duties effeirand to his proponi. 

on, and ſeveral intereſts of other parties being produced, there was an 

Auditor named to diſcuſs the ſame, There is now a Supplication given 

in for Cunninghame-head, repreſenting that the Earl of Lowdouns Adyocats 

by dropping .in of Seaſ#ms of ſeveral parties from time to time, without 

warrand from theſe parties, had delayed the Proceſs for ſeveral years and 
therefore deſired that no furtherdelay ſhould be upon that account. 

The Lords ordained intimation to bemade, that all parties pretending 
intereſt, might produce ſuch intereſts as were in Town, and that none 
{h6uld be admitted but upon the Purſuers declaring upon Oath, that they 
were imployed by the Parties to whom theſe Rights belonged, with Cer- 
rification that no other ſhould be admitted before Sentence, to (top this 


Decreet. 
Adamſon contra Marſhall, eodem die. 

Anet Adamſon charges John Marſhall upon a Tack, by way of Contrad, 
|| by which he 3s obliged torepair the Houſes in their Walls, and to maketlen 
/ ind-tight and Watertight, and to leave them ſo at his removeal, The Tet 
nent Suſpends on this reaſon, that after the 1 of his Tack he removed, 
and a new Tennent was entered, without any pretence of inſufficiency of 
the Houſes, which imports an acquieſcence and exoneration of this oblige 
ment, and that he was not charged till nine Monthsafter. 29. Though any 
obligation could remain, it were only probable by his Oath,thatthe Houle 
were inſufficient, and in quantum, or by Witneſſes unſuſpe&, taken of pur- 
poſe to viſite the Houſes at his removal, he being warned or preſent, |t 
was anſwered, that his obligation being a matter of Fat, could not be tz 
ken away but by Implement or Diſcharge, and is probable by Oath, ors 
bile Witneſſes, which no Lawdoth reſtrift to Vilitors. 

The Lords repelled the Defence, and found the inſufficiency probable 
by Witneſſes, above exception, bur declared, ſeing Viſitation was omitted, 


that if the Tennent would offer to prove that the Houſes were ſufficient, 
contorm 
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c>nform to his Tack at his removal, they would prefer him in the Proba- 
o Weir contra the Earl of Callander, November 24, 1676, 

He late Earl of Bramfoord having granted a Bond of 5000 merks to 
#! Patrick Ker his Grand-Child by his Daughter, matried to the Laird 
of Fairnilie, he did purſue the Lady Forreſter, and the Lady Fairnilie, 
2s Charged to enter Heirs-portioners to their Father, -and likewiſe Zdward 
Ruthven, Son to the Lord and Lady Forreſter, as he in whoſe Favours the 
Eſtate of the Earl of Bramfoord, which was Forefault in one of the Reſcin- 
ded Parliaments, during the Troubles, was Reſtored and Eſtabliſhed by 
A& of Parliament, and for preſerving the Earls Memory, the ſaid Z4- 
ward was ordained to take the name of Ruthven, and thereby the ſaid Earls 
Eſtate being conveyed to the ſaid Edward, he ſame behoved tobe under- 
Rood withthe burden of the Earls Debts - And the Purſuer Infiſted againſt 

\. them all for payment, The Lady Fairnilie produced a Renountiation; The 
Purſuer infiſted next againſt Zaward Ruthven , and obtained a Decreets 
whereby the Lords found, That the ſettlement of the Earl of BramfoordSE#ate 
in the Perſon of Edward Ruthven, not being meerly a Donation of 4 Fore-= 
faultore, which is not ſubject to Debts of rhe Forefault Perſon, but proceed- 
ing with conſideration of the injuſtice, and unwarrantableneſs of the Forefaul« 
ture of the Earl, and that the name of the Eſtate of the Earl, as beinz nomen 
univerfitatis, did comprehend his whole means,both real and perſonal, was to be 
arderſtood,to be lyable to the burden of his Debts; and therefore Declared, That 
his Eſtate might be afſetted by any real Diligence for this Debt, This be- 
ing the expreſs Terms of the Interlocutor under the Principal Clerks handy 
npon a Debate #x preſentis, the Decreet is Extracted, not only bearing this 
Declarator, but aconcluſion againſt Edward to pay z and in the Decreet, the 
Purſuer Declares, That he paſies from perſenal Execution againſt Edward, 
Mr, William Weir Advocat as Afhgney, Adjudgesa part of the Sums due 
by the .Earl of Callander to Edward Ruthven, and the Infettments grant« 
ed by the Earl for Security thereof, and now purſues tor Maills and Dus 
ties, Of this Decreet, and of the Adjudication in Conſequenee, there 
is Redu&ion' raiſed, . and inſiſted on by the Eatl and Edward, wherein Cal- 
lander alledges that he hath made payment to Edward Rnthwen of part of the 
{ums, and produces his Diſcharge, which muft not only liberat him, as 
having payed bona fide , upon the Lords Decreet, before any Diligence 
againſt him, bur likewiſe on this grotind, thae he had raiſed a Summons 
of Double-poynding, and called Patrick Ker and Edward Ruthven, where. 
upon £ dward was preferred, and Pa#rick decerned not to trouble him , and 
therefore by the AR of Parliament, 1584, cap, 3, Statuting, That where 
any Party is lawfully Summoned in a Double-poynding , and not 
compearing , or ſhowing his Right, he ſhall zot be heard to Reduce the Decreet, 
ner be restored againſt the ſame, except he have a neceſſary cauſe of his ab- 
ſence; and the Obtainer of the Decreet ſhall only be oblig-d to anſwer in the 
ſecond inſtance to the Right which the party Complaining ſhall produce whether 
it be vali to bruik by at the time of his complaint and [uit and no otherwiſe but 
ſhall be lyable to no Attion for bygone profites , intrometted with by the 0h= 
tainer of the Decreet, from the obtaining thereof 5 whereby Callander is ſes 
cure, both as to what he hath payed, and Edward Ruthwenas to what he 
hach intrometted with;albeit theDecreet be in abſence, as to Patrick Key, 
Itwas Anſwered, That Edward Ruthven being preferred , his preference 
accreſces tO Patrick Ker and Mr, WWilliam'Y Feir his Adigney, deriving Right 
from Edvard by Adjudication, ; 
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» The Lords found that the payment made by the Earl of Callander, dig 


ſecure him againſt both, 

The next Reaſon inſiſted on, was that the Decreet ar the inſt:nce of 
Patrick Ker againſt Edward Ruthven is null, and clearly diſcontorm tg the 
Lords Inte: locutor produced, which is only Declaratory , Finding Thy 
the Eſtate of Bramfoord might be affetted z and therefore the Decreet js 
unwarrantable and null , and the Adjudication thereupon talls in con{s 
quence, It was Anſwered, That the Declarator being expreſly for atteigs 
of the Eſtate, It could take no effet without a Decreet for paymeq; 
cognitionis cauſa, tor CAppryſings and Adjudications bearing in payny 
and ſatisfaition, unleſs there be a Decreet tor payment, they cannor pry. 
ceed; and therefore that member of the Decreet, Decerning Edward 1 


pay, though it be expreſt ſimply quoad real execution, and might hayg 


been unwarrantably extended to Edward other Eſtate , yer being only &. 
tended to the Eſtate of Bramfoord, eatenus it is valid, & utile per inutil 
#01 vitiatur, Likeas the Lords are accuſtomed to ſuſtain the real executi. 
ons of Creditots, though defective in ſome Formalities, where material Jy. 
ſtice is obſerved , and no more torimal Right is excluded, It was Anſye. 
ed, 19, That upon this meer Declarator, no execution could Proceed, 
until a Decteet cogxitionis cauſa for eſtabliſhing the Debt in (ome Perſay 
paſsive had been obtained , which ought either to have been againſt they. 
pearand Heirs of the Eatl of Bramfoord, according to the ordinary Cuſtom, 
when appearand Heirs are Charged co enter Heirs, it they Renounce they 
are aſſoilzied ; and yet before Adjudication, they muſt neceſlarly proceed 
againſt the appearand Heirs cognitionis cauſa, bearing their Renunciiq, 
and it is neceſſar before Adjudication, to have decreet againſt them fore. 
teting hereditatem jacentem, But in this caſe there is nothing Libelled, 


for a Decreet coznitionis cauſa , either againſt the appearand Heirs, ora 


gainſt Fdward, butaconcluſion of payment extracted , - without the leaſt 


ſhadow or Warrand; and there were alſe good reaſon to ſuſtaina Decrer 


of payment given by the King of Spatz, as by a Clerk of the Sefſionmith- 
out warrand, upon pretence that there is nothing againſt material Juſtice, 


or that it may bereſtried to that which agrees ro material Juſtice, viz, 


Decerning only Edward to pay cognitionis cauſa, by affedting the Eft if 
Bramfoord, So that nothing can be more palpably null, than thisconclu- 
fion in whole or in part, as not only /tra petita , but fine libells, and 
without any authority, And whatever the Lords may do in matters with- 
in their Latitude, ex arbitrio judicis & nobili officio ; Yer beyond quelti 


- ©n, that cannot be demanded in Juſtice, but in fayour, In which the 


Lords uſes to conſider all the circumſtances of the caſe', but have nomo- 
tiveto extend their favour in this caſe, this Adjudication proceeding up- 
onan Aſſignation , taken by an Adyocat pendente proceſſu, and which 
infarmed to he with great advantage , and who being all along Advoct 
in the Cauſe , firſt for the Earl of Callander , and then againſt him; and 


Proceeding to Adjudication upon a Decreet ſo unwarrantable , wherein t 


may well be preſumed, that he hath been inſtrumentalwith theClerk toloil 
in the moſt material Article in the Decreet, without the Lords Warrind; 
{o ſuch PraRices ſhould net be favoured, whatever Favour may be ſhowento 


unſkilful people ; proceeding bona fide fine dolo , and by which Mr, V7 


liam is only put back to the Legal courſe, wherein he will neither loſeh 


debt nor beprevented by any other, for there is no other Adjudication bit 


this, | 
The Lords found the Reaſon of ReduRtion relevant againſt that mem- 
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oull, and reduced the ſame, and the Adjudication thereupon in conſe- 
quence, ; 
Grant contra Frazers eodem die, 

0hn Grant having obtained a Decreer of Spailzie of 2 Sheriff, for three 

Horſe, with great prices, and ten ſhilling 4 day for violent profits, a- 
mounting to 1000 pounds againſt two William Frazets, They Suſpend and 
raiſe Reduttion on this Reaſon, That they ofter them to prove by the 
Chargers Oath, That the Horſes did belong to, and were in the proper 
Poſſcflion of the principal Party , alledged Spuilzier, ro whom they were 
Servants. 2% That the Spuilzie was proven by inhabile Witneſſes, wiz, 
The Purſuers moveable Tennents, It was an{wered, That the Decreet was 
in foro, the one compearing perſonally , and the other by his Procurator ; 
and ſeing it proceeded upon the Oaths of Witneſles ad evitandam perju- 


| riam, contrary Probation ſhould not be admitted, even by the Oath of the 


Party; and tor the inhability of the Witneſles, it is only competent, when 
Reprobator is proteſted for z otherwiſe the Patties acquieſcence excludes 
the ſatme, The Suſpender Replyed, That though the Decreet bear Coxe- 
fearance, there is no debate; and the one is only compearing by a Pro- 
curator , and the Decreet bears no Warrand , or the production of any 
Writs; or proponing of any Circumſtantiag allegiance that might import a 
Warrand ; neither will this infer any Claſhing of Oaths, becauſe the Wit- 
neſſes Deponing according to their knowledge, the Parties own Oath, that 
they were miſtaken, cannot berefulſed, 

The Lords tound that the Compearance of the Procurator without any 
Evidence ot his Warrand, did not exclude his Detences, and ſuſtained 
both the Reaſons to be proven by the Chargers Oath,and propter continen= 
tiam cauſe, (ſuſtained the ſame to the other perſon who compeared, | 


Ker contra Ker, November 28, 3676, 

ohn Ker as having Right by Afſignation from Robert Ker, and alſo as 

having the Gift of the E (cheat of Mark Ker, and being Confirmed Exe- 
cutor Creditor to Mark, Purſues Fean Ker as Executrix Confirmed to Fames 
Ker herBrother,for payment of the ſhares of cheExec#try befalling to Robert 
atid Mark Kers, The Detender alledged no Procels upon the Purtuers 
Title, as Execntor Creditor, becauſe it is poſterior to the SFummonds. It 
was Anſwered, That he having Purſued 4b initio, upon the Gitr of Marks 
Eſcheat; and finding by the Detences, that a part of the Executry was Bonds 
bearing Annualrent, without a Clauie of Intetrment, which falls not under 
Eſcheat, hedid Confirm, and which the Lords ordinarly allow, 

The Lords Suſtained both the Titles. 

The Defender further Alledged That Mark could have no ſhare, becauſe 
he died after Confirmation of his Brothers Teſtament, but before Executi= 
on; and there being no place for Repreſentation in Moveables, none re- 
preſenting him can have intereſt, 2% The Eſcheat can only extend to 
what was eſtabliſhed in Marks Perſon , and not troan Aion againſt the 
Executor, upon the intereſt of neareſt of Kin, It was Aniwered, That al- 
beit there be no Repreſentation in Moveables, ſo that theſe who die be- 
fore the Deſunt can have no Right; yet theſe who ſurvive the DefunR, 
have the Right of Children, and the right of neareſt of Kin, whereby all 
Executors ate lyable to them for their ſhare,and as to theirIntereſt, they nei- 
ther need nor can do more ; but they, or theſe repreſenting them, may at 
any time purſue therefore, 2%, W hatever belongs toDetunds,it moveable, 
whether Obligationor Aion, it falls in their Eſchear, 

The Lords Repelled both theſe Detences, and found, that albeit 2a}+ 

Nannz wo died 
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died after the Confirmation, and before Execution, the Purſuer ag .,,...- 
tor or Donatar to his Eſcheat, had right to his ſhare, _ 

The Defender further Alledged, That as to Roberts ſhare, he hag p; 
charged the ſame by a minut of ContradF produced. It was Anlwereg hg 
the minut was null wanting Witneſſes, and expreſt nothing of the Dir. 
charge of Fames Executry, but only of the Executry generally, = 
Replyed, That by a Back-bond produced, it is evident that Robert, Afr. 
nation is without a Cauſe Onerous,and theretore the Cedents Oath is 5 
levant againſt the Aſſigney, is 

W hich the Lords fuſtained, 

The Defender Alledged further, That ſhe had Right to a third, {ore 
cuting the Office by the AQ of Parliament. 4 

W hich the Lords Repelled as Competent only to ſtrangers when, 
ecutors nominat whereas the Executrix was Executor Dative, and one 0f the 
neareſt of Kin. 

Mr, George Sheill contra Parochioners of Preſtoun-haugh, eodem di, 
Aſter George Sheill Purſues his Parochioners tor their Ficcyryy, 
ſome of the Defenders alledged uſe of payment of a liquidat Da 

for ſeveral years, which imported a verbal Tack, and behoved to Detens 
them per tacitam relocationem, until Inhibition, 

The Lords ſuſtained the Detence until Interruption; but found theC. 
tation was ſufficient, 

Others of the Defenders alledged that Yiccarage was local and Conſury 
dinar,and they had never been in uſe of payment of any Yicearage, but 
Lamb, Vool and Stirk, whereas the Purſuer inſiſts tor the Yiccarage of 
Gooſe, Gryce, Lint and Hay, which was never payed by them for theſpxe 
of tourty years, It was Replyed , That the Purſuer and his Predeceſſor 
had been in uſe of all the Yiccarage Libelled from ſome of the Parochio- 
ners,. and this being a Benefice, Interruption of a part preſerved theyhole 

The Lords ſuſtained che Defence, and Repelled the Reply, 


Mr, Gabriel Semple contra his Parochioners, eodem die, 

Mr Gabriel Semple Purſues his Pzrochioners for his Stipend, who 

Defend upona Decreet of Locality, tor a leſs Duty. The Purſuer 
a As though the Decreet of Locality bear, His Predeceſſors Called, 
yet they are not compearing, and neither his Predeceſſors,nor he did either 
know or acknowledge the ſame but have been triexnales & decenmls 
poſſeſſors of the Stipend Libelledz and therefore 7» poſſe/ſorio ought to 
be continued in their Poſſeſſion,and are not obliged to Diſpute the Pointol 
Right, for as perſons Infeft are ſecure by ſeven years Poſſeſſion, ſoBeneficel 
Perſons ought to bein the ſame way ſecured, © But even in peritorio, they 
are not obliged to produce any Right, if they have peaceably poſleſt thir 
teen years,unleſs their Poſſeſſion had been by vertue of a ſpecial Rightcon- 
rained in their Preſentation, which in that caſe would regulat their Poſlel 
fion, But where it cannot be inſtructed chat they have poſleſt by any pa- 
ticular Title, but by a general Preſentationas Miniſter,and by the generl 
Rule of Law,wherebydecime debentur Parocho,they muſt continue theirPol- 
ſeſſion without alteration, by any Clandeſtine Valuation, which though 
of a very old Date, did never take effet: And ſeing the Heretor fortis 
time might haverenounced, or paſſed from that Decreer, the preſumpt- 
on of Law forBeneficed Perſons, inferring theirTitle from their long Pol 
ſeflion, and not obliging them to produce their Predeceſſors Rights, which 


might have been loſt, or given up by Colluſion, they are ſecure, br 
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ws Anſwered, That the Defender was a ſingular Succeſſor, and ſeeing a 
Decreet of Locality, he was in hoxa fide to purchaſe and inquire no tur + 
= Lords found the Reply of thirteen years peaceable poſſeſsionrelevant 
againſt the Decreer of Locality, unleſs it were inſtrufted that the Mini- 
ſter or his Predeceſlors had Poſleſled by that Decreet, either by their Pre- 
ſentation, or Diſcharges relative thereto, 


Carmichael contra Dempſter, eodem die, 
Armichael younger of Balmedie having Married the Heretrix of 34/- 
; bougie, ſhe and her Husband by Contra with DewpFer of Pitliver, 
Diſpones the Eſtate of Balbougie to Pitliver,and both the Huſband and his 
Father are obliged to cauſe her *atifie the Contradt at her Majority, Pitliver 
er:ncsa Bond to young Balmedie of 1000 pound Sterling, as 3 part of 
the price which he aſſigns to his Father, and he thereupon Charges Pi/z. 
ve", who gave in a Bill of Suſpenſion,and the Caule being orcained to be 
Diſcuſt upon the Bill, pir/;ver infiſted on theſe Reaſons 19. That this 
Afiignation Charged on , was either grante.: or del.vered on Death-bed, 
2nd therefore could nor ſecure the Suſpender to pay, It was Antwered, 
Death-bed is only a priviledge competent toHeirs,and it is not competent to | 
the Debitor who muſt pay, and will be liberat by payment made boa fide, 
though che Aſſignation ſhould be reduced, It was Replyed, That it be- 
ing commonly known to the Debitor, and the Countrey, that the Aſſig= 
nation was on Death-bed,and it chat were referred to his Oath, hecould not 
retuſe it, and having now proponed it , he could not pretend payment bo« 
nfde; and for verifying of his Reaſon, he did at firſt offer to prove it 
by the ChargersOath, Bur now by aBill upon the 2444 inſtant,he offered to 
oveit by Witneſſes, that the Aſhgnation was in the Detun&s hands when 
edied, The Charger Anſwered, That he was Tutor to the Heir, for 
whom he did concur, and trom whom the Suſpender only could be in ha- 
zard, The Suſpender anſwered, That the Heir was not Entered, bur if 
the Charger would Enter, and concur for him, he would paſs from thar 
Realon, | 

The Lords ſuſtained the reaſon on Death- bed in favours of the Dehi- 
tor, and found that the Affignation being in the Sons hands on Death- 
bed,amongft perſons ſo conjundt as Father and Son, it was nor fufficient to 
inter the not delivery thereof; and therefore found it only probable /cripto 
vel juramento , and would not ſuſtain the Tutors concourſe, unleſs he ens 
tered the appearand Heir, 

The Suſpender further Alledged, That this Bond being granted for a 
part of the price of the Land, the Diſpoſition whereof is the mutual cauſe 
of the Contract, the aſſigney cannot urge payment of the price, till the 
mutual cauſe be performed,viz. The Ratification of the Heretrix, who may 
Reduce the Diſpoſition upon minority z and if the Child dieun-entered, Zal- 
medie being but a Literenter , the Diſpoſi:ion will be evacuar, withour 
any recourſe upon warrandice, It was Anſwered, That though the Cedenc 
wereCharged,yet he could not be Suſpended till theHeretrixRatifie,as being 
a part of the mutual Cauſe : For though in mutual Contracts, both Parts 
ſhould be performed alike; yet where the Obligements onthe other part 
are without delay, and upon the other part bear expreſly; a term or delay, 
It muſt neceſlarly import a paſſing from that exception, as here the Bond is 
preſently payable, Bur ? Obligement to caule the Heretrix Ratifie at- 
ter her Majority, is not performable till her Majority, 
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The Lords found the Anſwer relevant, That the mutual obligement þ,” 
ving an expreſs term not come, could not ſtop the Execution ot the Boge 
- Which is preſently payable, 


Lord Lindſay contra Grierſon, December 1. 1676, 
He Lord Lind(ay as Donatar tothe Ward of the Laird of Zague, Pye. 

JL. ſues the Tennents of Bargalroun for Maills and Duties, Bargyligyy 
holding of Zague,' who holds the fame of the King, Ir was alledos4 
for Bargaltoun , That he offered to prove, that the Gift was taken to the 
behove of Legue himſelf the Superiour, of whom he holds his Land, wh 
abſolute warrandice, which being Diſponed to him with abſolute warrantic, 
imports it to be »ts optimum maximum, whereby all Supervenient Right 
to the Diſponer accreſles to his Vaſſal, whether they be Rights of pryy. 
ty, Annualrent, Servitude, or Caſuality. 2% The Detenders Righthex. 
ing abſolute warrandice , without any ſpeciality, muſt be extended to the 
Superiors Fard, which is the firſt Speciality expreſt, when the Clauſe; 
extended , and which muſt even extend to Wards, falling atter the Diſpy, 
fition, 3%, TheGift ot the Ward returning in the Superiours perſon, i; 
a Renunciation or Diſcharge thereof, and (ſo it is extinct and cannot heg, 
tended againſt the Vaſlal, It was Anſwered, That abſolute Warrandice 
theugh it comprehend Ward,yet it is never extended to the Caſualiry of 
Ward falling thereafter, unleſs it be ſoexpreſt z Neither can the Ca(u. 
ty fall as Fus ſyperveniens, becauſe it is no Right of the Land, bur a Righe 
of Caſuality of Superiority, with the hazard whereof the Fee is accepted 
and granted, And albeit the Gift could import a Diſcharge to theSupai. 
our, as to his own property, yet not as to his Vaſſals z and thereforeths 
Caluality being the Kings, he mighr gift it to a Stranger,and ſo tothe$y. 

 periour with the ſame effec, 

The Lords found the Defence Relevant, That the Gift coming in th 
Superiours Perſon, or to his behove,- he could make no further uſe thereof 
againſt hisV aflals,they having abſoluteWarrandice,but for a proportionalpat 
of the Compoſition and Expenſes, that it ſtood himſelf, 


Hume contra Scot, eodem die, 

R, Patrick Hume Purſues the Tennents of Brownſ-bank for Maillsand 
IV Duties, and alſo Sir Lawrence Scot, and one Broww his Author, It 
-Was alledged for Sir Lawrence, That he brooks by a Tack from Brown, by 
'vertue whereof, he hath been ſeven years in Poſſeſſion, and thereby hath 
the benefit of a Poſſeſlory judgement, It was Anſwered, oy relevid, Ut- ( 
leſs it werealledged, that Brow» Setter of the Tack was Infeft, for a poſlel c 
ſory judgement is only competent to a perſon having jus Fandi, Buti 
Tack is but a perſonal Right of Location z and though the AQ olParliv BW þ 
ment Secures it againſt Purchaſers, yet there is no ground thence togiv: 
it the benefite of a poſleflory judgement, which is never competent to 
an Affignation of the Duties, upon a Diſpoſition or Appryſing withoit 
Infeftment ; neither upon an Infeftment of Annualrent, much leſs upon 
Tack , unleſs the Tackſ-man alledge that the Setter had attained aPoſleſſo 
ry judgement by gy > tom which theretore behoved to defend hisTut, 
It was Replyed , That the benefit of a poſſeſſory judgement cannot be 
founded upen Poſſeſſion, even with a Title,as by the Interdi& ti poſit 
#is, But itis a Detence peculiar to this Kingdom, that any party ps 
fing without: interruption ſeven years, either by vertue of 1nfeftment 
Tack, cannot be quarrelled but by Rednion, and ſo ſecure, not only 
Wlbygones, bur until his Auchor be Called co produce his Rights, 
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antil the Deſenders Right be Reduced as « non habente poteſtatem, which is 


ver ſuſtained by Reply; and therefore though the Detenders Author 


be here Called , yer not being by way of ReduRtion , the Defender is ſe- 
cure,and the ſame Reaſon that ſecures Poſleſhon upon Infetrment, though 
fowing trom him, who had no pretence of Right , and jrees him from the 
whole Duties , ſhould much moxe tree a Tennent from paying any more 
than his Tack-duty , till- his Tack be Reduced. Neither is a Tack tobe 
parallelec ro an Afignation to Maills and Duties, or any incompleat Right, 
+ Tack being compleat ſo genere , and cſtabliſhed by A ot Parliament 
,ozinſt ſingular Succeſſors; and therefore though the Author being called, 
it he have no Delence, might be decern: d for the full Duties; yet the 
Tennent can be decerned for no more but his Tack-duty, till his Tack be 
Reduced, And therefore the common Stile of this Detence having always 
been, rhat the Defender hath poſleſt ſeven years by Infettment or Tack, 
without being put toadd by? ackirom onelnfelt,the ſame oughtto be ſuſtain- 
ed Releyint ir the ſame Caſe, and the ſame Terms ; For albeir the Pure 
{yer cites a Decifion obſerved by Hope, in the caſe of Drumbilbo, 7 hat 4 
Tack could not defend in a Removing, unleſs it were alledecd that the Setter 
had been Infeft , which doth alſs run in common ſlile z, yet there is nothing 
there of ſeven years Poſieſsion, which is wholly a diſtin Defence, 

The Lords found that che Tack hath the benefit of a poſſeſlory judgement 
by ſeven years Poſſeſſion, without neceſſity to alledge that the Setter was 
Jatefr, and that the Tennent is Iyable for no more but his Tack-duty, till 
his Tack be Recuced, where the Tack beats to be granted by the Setter as He- 
reuble Proprietar. ; 

Hay contra Malloch, December 2, 1676, 

Ames Hay having purſued Robert Malloch as executor io David Trench for 

payment of a Debt of Davids, He proponed a Detence upon a Decreet 
of exoneration, which being ſuſtained with a Reſervation contra producen= 
& , ind being new to be Adviſed, it was objeRed by the P urſuer , thar 
he was not called to the Decreet of exoneration , and that ſeveral Articles 
init arepayed, after his Citation, It was Anſwered, That the Zxecutor 
having payed, might propone upon the Creditors Diligence, to whom he 
payed; Itaeſt, the ſaid Creditor uſed the fi;ſt Ciration, before this Pur- 
ſucr, and {0 was preferable, 

The Lords tound that the Executor ought to have Conveened both 
Creditors, and that they would have come in pars paſſe, albeit the Cirati- 
on of the one was before the other, | 


Lowrie contra Angus, December 5.1676, 

He Proceſs berwixt the Parties being diſcuſſed, and Obſerved upon 
the 14 day of November laſt, yet being heard and Reporred again, the 
ger alledged that it was the Cuſtom of all provident Skippers, to 
ve 2 Pump ſtelling covered with Pitched Canvaes, to guard againſt the 
{poutting of the Pump, which was wanting in this Ship, and therefore the 
amnage ſuſtained by the Charger was through his fault, neither is thers 
any cauſe condeſcended upon , whereby the Ship or Pump became Laik, 
Which could not be foreſeen at the Looſing, con{oim to the former Inter- 
utorz and therefore the Charger craved his alledgiance to be admitted 
to his probation , ſpecially ſeing the Skippers Witneſſes were to be his 
own Sea-men, and it would be ot dangerous conſequence, it the ſpoiling of 

Merchants Goods might be evacuat by ſuch Probations, 
The Lords would prefer neither Party to the Probation; but beforeAn2 
Nann4 | {wer 
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{wer to the Relevancy , allowed either party tro adduce Witneſſes, Who 


the cuſtom ofSkippetrs to' ſecure their Pumps was, and what wa theeadſe 
of this Pumps becoming 'Leckie or Sponting, or it there was any Stormy 
Streſs of Weather in the Voyage, _ Bop 
Towns of Gloſgow and Dunbritox contra the Uniree-men of Greews, © 
December 7,.1676, | ; 
He Towns of Glaſgow and Duzbriton, Purſue a Declarator 202inſ 
| the Inhabitants of the Burgh of Barony of Greenock , for Declr 
That it is the priviledge of the Royal-Burrows only, and not of the Defender; 
Inhabitants of «a Burzh of Barony, to iniport Brandy, or Salt, and';hy 
- Importing thereof, the Eſcheat of the Importers Moveables falls tothe Burgh 


Diſcoverer, The Defenders alledged , 19, That it is the conimon priyj. 


ledge of Strangers to Import all Commodities , making offer thereof to 
the Burghs-Royal , which cannot be retuſed to the Kings Subjegs; 204 
by the 100 A4# of King Fa, che 5th,” Iris Declared, That all Good ly. 
ported by Free-men, or others his Majeities Subjects » [ball be fir oferc 
to Bhrghs-Royal , and Rates put thereupon . 'Which 4% is Ratifieg 
Queen Mary, and accordingly hath been in conſtane Cuſtom, 2, By the 
late 4& of Parliament, anent the Priviledges of Royal Burrows, ' 14, gd. 
lowed to Burghes of Regality or Barony to export the native Growth of th 
Kingdom; which imports, that they may bring home all that is neceſſar fy 
thatExport,and therefore mayImportSalr and Trees, without which they can 
neither export Salmond, Herring, Beeff nor Hydes. 3», By the faid late 
AG; They are warranted to Import all Commodities uſual for their Mans. 
fafures, And the Curing of Fiſh being a ManutaQture, they may Japer 
Salt for that end, . and are content ro Declare, That they ſhall not apply 
" it to any other uſes So that the Burghs-Royal may till injoy thejtyi 
ledge of Importing and ſelling of Salt for-all other uſes; and if theſewhy 
take Fiſh tor Export, cannot have Salt but from Royal-burrows, that preke 
Intereſt of the Kingdom by Fiſhing, would be evacuat and monopalize&ty 
the Burghs-royal, for they may , and have Combyned to ſel} no Salt, or 
otherCommodities to the Detenders,or any others as they pleaſe,ormay ſel 
it at ſuck Rates as theit Burgeſſes may eafily underſcll all others, andiif. 
able them to Trade in Fiſhes, which is the chief kind of Growth of the 
Kingdom, Comprehending theRivers, Lochs and Seas adjacent, 4*, fs 
to the Penalty, The late Statute being made of purpoſe to regulat Trade, 
and having corre&ed all the former-exorbitancies,it has particularly Order 
ed the Penalty of Tranſgreſlors, both as to the matter and mander, viz, 
That where Goods are Imported by unfree-men, are aeprehended in the Im- 
porters hands within the Burghs, their Suburbs, or Ports, they maybe ſeiſtl 
ſummarly, and Confiſcat, the one half to the King, andthe other half oth 
Bargh. And where they are Deprehendit in the Importers hands «lſe-whett, 
they may be arre#ted, \and Declared Eſcheat by way of Aion, and the 4# 
contains a general Clauſe, annulling all former LAs contrary hereto, whith 
therefore muſt take off the former As for eſcheating the whole ay 
as well as the 4 'Declaring the Tranſgreſſors tobe inthe Kings will; wi 
may beextended to Capital Puniſhment; and the Narrative of the Stattie 
mentions expreſly penal Zxorbitencies , and therefore cannot be- 


ro intend any other penalty than what: is expreſt, It was Anſwered tori 


_Hrſt Detence, That the priviledge of Strangers can give no ground co Uk 
free. men to import king offer. 19, Becauſe Strangers making ole 
though not accepted;can only ſell to Free-men,or otherways may.oot biel 


Bulk, but muſt export it again out of the Kingdom ; and this privileaſe® 
dl Com 
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compenſed by the like Freedom to our Burgeſles abroad; Andas to the 


-4& of King Fames the 524, It bears nothing of a power to Import, but 


only what ſhall be Imported ſhall be Rated by the Barrows ,, and theretore the 
refiraint to ſell till prices be made, though it were by Untree-men, Does 
not imply that they did unwarrantably import z bur it is well conſiſtent 
that the Penalties, both for Importing and Selling, before Rates were (et, 
might be enaRted by ſeveral Statutes: Bur ſuch an Inference is taken off 
þy the current of ſubſequent Szeretes, and eſpecially by the laſt Statute; 
Bearing, That all priviledges to export or import by others than Free-men of 
Reyal-burrows , except what is allowed by that Statute, are prohibite, whic 

es away all pretence from Cuſtom, though ir were true, as it is not; 
And as to the Defence for. Salt, there is no ground from the Statute; 
which mentions $4/t in the power to expott, and ſo was under conſiderati- 
'0n, and therefore is purpoſly omitted in the Import, though 0»yoxs and 
other particulars of Jeſs moment be expreſt, neither can the power to ex« 
port Fiſþ , inter a power to import Salt, or otherways all the Brewers and 
Bakers may pretend the like, and all Untree-men may impore Wine; 
picery, and Dying Stuff, which may be made uſe of tor umproving Na. 
tive Commodities: And as to the _—_ of neceſſaries tor MacutaQure, 
itis clear by the whole ſtrain of the Statute for ereting of Manujatwes; 
That thereby is not meaned every Trade that was then ordinary in the 
Kingdom , for then all the Smiths, Taylors, Shoemakers, Weavers, and 0= 
thers, might not only Import all things uſual for their Trade, bur their 
Stocks would be free. of all Impoſitions, and their perſons of Levying and 
Quateriog, which are m_ granted by that Statute to the Manufa- 
Ares there meaned : W hich therefore are by the ſtrain of the Statute on» 
ly meaned publick Works, by one or more perſons, gathering numbers 
of Artificers among whom they have power to make Statutes , and as to 
the Penalty , it cannot be thought to exclude former confiſtant Penalties; 
aonulling only former Acts contraty thereto, but not preter & alira 3, and 
it isthe Kings Priviledge as to the Efſcheats of ſuch Tranſgrefſors, which 
cannot be taken away, but when expreſt , for ſeing this Statute hath no pe« 
naſty , bot in the caſe when the Goods are in the Importers hands, it is ea- 
fie or him quickly to diſpatch the ſame, and then he is free of all penalty, 
if the former penalty ſtand nor, and it both ſtand, obſervance of the Law 
layes from both, 

The Lords Repelled the firſt Defence, and found the priviledge of im- 
porting, with offer to free Burghs, competent only to Strangers They 
Repelled alſo the Defence, as to the Salt, and found that none but free 
elſes could import the ſame; bur to prevent the igcomveniency, They 

ointed theſe of their number that are upon the Ptivy Council co move, 
Thatan A might be made That all Free Barrows ſhould —_ Salt for furs 
niſting the Countrey, the Fiſhing and other uſes, and that the price thereof 


A 
ftonld be determined by the Council yearly, under ſufficient Peqalties, in caſe 
of Tranſpeſsion, The Lords tobnd alſo, That the Penalty of Untree- 


men importing, is only the Confiſcation of the Goods Imported, and thas 


the Seizute or Arreſtment , did only reach the ſame when deprehendir in 
the Importers Poſſeſkon, CorreRing the former Abuſe of Stifing the ſame 
10 other, hands , bur that the Importer was ſtill lyable by way of Adti- 
oy Eotfiſcation of the Goods imported , or value thereof, bur no fur-, 
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Ballantine contra Edgar, eodem die, 
T 04» Ballantine having obtained a Decreet againſt Margaret Edu, She 
J Suſpends, and raiſes Reduction on this Reaſon, That ſhe had Rig 
to the Lands in queſtion by Liferent, It was Anſwered, That the Reaſon 
was competent and omitted in a Decreet 7 foro , wherein Mr, Fohy 7 A, 

der compeared for the Suſpender, and proponed Detences, Ir was Re. 
plyed, That Mr, Fohn was willing to depone that he had no Warrang 

and appeared only at the deſire of another Advocat, It was Duplyed,T},, 
if the Teſtimony of Advocars be ſufficient to take away Decteets cg. 
pearing, there can be no ſecurity by them, 

The Lords Repelled the Alleogiance of the Advocats offer to Depone 
that he compeared without Warrand , which though it might make ha 
lyable for the Parties damnage, yet could not weaken the Decreet jy far 


| Ker contra Ker, December 9, 1676, 

LT 4nct Ker as Heir to Fohn Ker her Goodfire, Purſues ReduQion of: pi. 
J poſition granted by the ſaid Fohn in favours of Ninian Ker, Son to pj. 
zrick Ker his {ſecond Son, of a Tenement in R#thſay, on this Reaſon, Tha 
albeit the Diſpoſition bear dare ſeveral years before the Diſponetrs Death, 
yet it was no delivered Evident, till the Diſponer was on Death-bed, 2nd 
doth not contain a Clauſe to be valid, though not delivered Curing the 
Diſponers Life, or Leige pouty, This Reaſon being found Relevant, ani 
admitted to Probation, There were only two witneſſes which knew any 
thing, the one Gilchriſt a Nottar,who Depones, That two or three dais 
before the Defun&s Death , he delivered tro him this Diſpoſition, and 
defired him to draw two Diſpoſitions of the ſame Tenor of the equal hal 
of the Tenement , the one in favours of Patrick Ker his Son, Father to 
Ninian, the other in favours of Fanet Ker, Daughter to his eldeſtSn 
deceaſt : And for that effe& he Subſcribed two blanks , which were fl. 
led up after the Detunts Death , and delivered to John Kelburs by his 
Order ; which two Diſpofitions are alſo produced, Fohn Kelburn De- 
pones that Fohny Ker eelivered to him the Diſpofition to Ninias (even 
years before his death , and that three days before his death he called for 
the ſame, which Kelbary having pur in a Cheſt of the Detunds, ſome 
days before, took it ont thereof, and brought it to the Detan, whode- 
livered it to Gilchriſt the Nottar, to frame other two Diſpoſitions by it, 
There is alſo. produced an Ad in a Proceſs of Exhibition before the Bail 
lie of Rorhſay, Bearing, That Kelbury being purſued to exhibite the Diſ, 
Poſition to Ninian, did depone that he had received it from John Ket, fi 
the behove of Ninian his oye, At the Adviſing of this Cauſe, itwis4- 
ledged, that the reaſon was ſufficiently proven, two Witneſſes concurring 
- that Ninjans Diſpoſition was in the Diſponers hands on dearhebed, and one 
_ of them only deponing , that it was delivered to him of before, It ms 
Anſwered 19, That this being a Diſpoſition in favours ofan Oye,it is vali 
' without delivery, the Goodfirs' Cuſtodie being the Oyes Cuſtody, 29. Tit 
this Writ was only delivered on Death-bed , is not proven, becauſe I 
_ burn ,. one of the two Witneſſes Depones it was delivered to him belort, 
The Purſuer further alledged, That ſuppole it were proven that theDi. 
polition' was delivered to Kelburn in Leige pouſty : Yet Kelbury did nt 
Depone in this Proceſs, on what terms it was delivered to him; and thert 
"fore quod eſt weriſimilius, preſumitur, That Fohn Ker gave him the Db 
Poſition in keeping, not to incapacitat himſelf to recall it, otherwiſe he 
would have given it to his Son Patrich,Ninians Father, which is furthers 
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firmed, Kelburr giving it back at John Kers deſire, which had been a breach 
of his truſt, if it had been delivered to him in place of Nz»iar, to make 
* an irrevocable Right, which cannot be preſumed, And as for the AG 
of Rotheſay, it was by Colluſton, and it doesnot appear that Kelbyrs fub- 
{ribed his Oath, but before the Lords, though it was moſt proper to the 

rpole, neither doth it expreſs what was ſaid to him by John Ker,when he 
gave him the Diſpoſition, and the Deponing that-it was to Ninians be- 
hove, may be his conjecture, Jt was anſwered for the Defender, That 
Writs in favours of Children, require no delivery z and though this be a 
Grand-child, and. not of the Family, yet any Delivery is ſufficient, unleſs 
r had been expreſly qualified on theſe Terms, to be re-delivered to the Dil- 

r at any time in his Life, and evenin that caſe, Death-bed excluded 
ay aleration, the Law having preſumed that DefunRs are then weak ; 
and therefore diſabled them to do any Deed, not only in prejudice of the 
Heir, but of the Wife and Bairns. 3®, There is no alteration made, but 
the ſubſcribing of blank Papers, in which nothing was Written till after 
the Defuns Death. 49, Ninians Diſpoſition is not ſimply re-called, but 
' qulificate & ad jpecialem effeFum, viz. Todivide the Right betwixt Patrick 
andthe Purſuer Janet, who therefore can only claims Right to the half. 

The Lords found that it was not proven that this Diſpoſition remain- 
&d an undelivered Evident , till the Diſponer was on Death-bed ; but 
found that the Iſſue depended upon the Terms of the Delivery to Kelburn; 
that if the Deliverer expreſt thatit ſhauld be at his call, he might re-call 
it even on Death-bed, not being in prejudice of his Heir, his Wifes third, 
'or bairns part 5 and therefore ordained Kelbxrn to be Re-examined in 
their preſence, whether John Ker delivered to him the Diſpoſition, with- 
outſaying any n_ ; or whether he expreſt that it was to be keeped for, 
and delivered to Nizian , which they found relevant to make it a valid 
Rightin favours of Niriar 3 but if a Power to recall were expreſt, they 
reſerved to themſelves to conſider , whether the Revocation being in fa 
yours of Patrick and Janet, their Rights would thereby ſtand 3 Or ifno- 

ing were expreſt, whetherthe Terms were to be preſumed, that the Dif 


pokitian ſhould be in the Diſponers power to recall it during his Life, or it 
ſhould be irrevockable, as fimply delivered. 


Holms contra Merſbal, December 12, 1676. 
{ies Holms having obtained Decreet againſt Joby Merſbal, be- 
fore the Sheriff of Lanark, He Suſpends _ raiſcs Reduction on this 
Reaſon, that the Decreert is null, being ſpreto mandato judicis of the Lords, 
after an Advocation produced judicially, It was anſwered non relevat, be- 
cule the Decreet was pronouneed before the Advocation was produced, 
It was replyed, That by an Inſtrument produced, taken judicially inthe 
hands of the Clerk of Court, and ſubſcribed by himz I: is Inſtruted that 
theSheriff-deput , immediatly after the Calling of that Cauſe, did only 
exprels generally, Decerns, and immediatly after the Advocation was pro- 
duced, he did diftat the Sentence to the Clerk, fo that before the Judge 
vas junltas officio, by expreſiing the ſpecial Tenor of the Decreet, the 
being produced, the Decreet is ſimply null, as ſpreto wandato, 
and cannot be Rlained, even as to the Libel thereof, which is ſometimes 
by the Lords ex gratia in null Decreets, but never in theſe that are 


The Lords found the Reaſon relevant and proven by the Inſtrument, un- 
der the hand of the fame Clerk, who Subſcribes the Decreet, that befare 


.Spreſlion of the ſpecial Tenor of the Sentence, the Advocation was pro* 
; Ooo 2 | duced 3 
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duced; yet ſeing that the Sheriff might have doubted, whether the gene. 


ral Expreſſion was ſufficient , not to admit the Advocation; - The Lords 
only turned the Decreet into a Lybel. 


Colledge of Glaſgow conera the Heretors of the Paroch of Jedburgh, 


eodene die. 
1 He Colledge of Glaſgow Purſues the Heretors of the Paroch of Je. 
burgh , for the vacand Stipends of the Term of who 


alledged Abſolvitor, becauſe they had mate payment bore fide to the 11. 
cumbent, who was preſented before that Term, and begun to Preach, 
and got Colation and Inſtitution ſhortly after, and the Lords are alwayy jn 
uſe to draw back Collations and Inititutions to the time that the Perſon [q. 
ſtitute begins to officiat by Preaching. It was anſwered, That thereig ng 
legal Title in any Incumbent by Preſentation only , but by Collatids ang 
T»ſtitution; Before which it cannot be ſaid the Benefice is full, andthatir 
1s not alike caſe, when an ExpeCtant is admitted to Tryals, and Preachs, 
By which he is neceflarily hindred to get Collation and Inſtitution till hi 
Tryal end 3 and in the caſe in queſtion, where an actual Miniſter wy 
Tranſported from one Church to another, who did Preach only once 
twice before the Term in queſtion, that the Parochioners might know 
at the Serving of his Edi# , if they had any ground to objeQ, and who 
received the Stipend for that Term of the Church, , from which he wx 
Tranſported. 

The Lords Repelled the Defence in reſpeR of the Reply, unleſs it were 
alledged, that the Incumbent had received Collation before the Term, but 
would not burden him to prove [»ſtitution, which is frequently omittedin 
this Church. 


Newoy contra the Lord Balmerino, December 13. 1696. 
His Cauſe being heard and decided the 19 day of July laſt, The 
Defender furtheralledged, That he could not be lyable, as bel 
ving as Heir, albeit he had Right to an Appryfing, led for his own proper 
Debt, though he had intrometted thereby , becauſe the AR of Sede. 
runt 1662, being a great -extepfion of that penal paſlve Title, 
ought not now to be made uſe of, becauſe the Motives expreſt in that4t, 


do ceaſe by the AR of Parliament 1661. Preferring the Defuni®s Credit: | 


30 the Creditors of the appearand Heir for the ſpace of three years. And by 
the AR Debitor and Creditor, Declaring all Appryfings Redeemable,If they it- 
#urn tothe appearand Heir for what they truly payed 5 And if theſe Statuthud 
been duly confidered,the AR of Sederunt would never have been made, 
'The mconvenience being cured s But there is a great inconvemence 
to appearand Heirs, who muſt either loſe their Inheritance, or be 
to all the Defuh&s Debts, though far exceeding the value of the Eftte. 
20. ' The A& of Sederunt muſt be ſtriftly Interpret, which is only ageini 
Bouds granted by appearand Heirs after the Defuns Death, as being of dt 
to defraud Creditors, But here the Bonds were anterior to the De 
Death , and Geſtion being odious, isnever underſtood, but where there 
appears animns immiſcendz, - But here by the TranſaCtion with the Lad 
Conper, there is the greateſt care taken not to immixe. It was a 
for the Purſuer', That the Aof Sederunt ſtands in vigour and obſes 
vance, and is well conſiſtent with the prior - AQs , all being litt 
Enough to ſecure Creditors againſt the Contrivances of pp——_ Hei 
| to bruik their Predeceſſors Eſtates, without paying their Debts; and the 
reaſon of the: AF of Sedernnt being againſt ſuch Contrivances, albeit - 
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rative it bear, That Bonds granted after the Defuni#s Death by ap- 
aw Heirs , It beareth alſo to be. againſt all ſuch nes And by the A 
act with the Lady Conper, there isno care taken not to intromet: But on 
the contrair, the Right of Appryſing tobe led by Balmerino, is provided 
To be Diſponed to the Lady in Corroboration of her other Rights, that ſke may 
Poſeſs thereby: And therefore the Defender hath behaved in theſe Points. 
jo, That he hath cauſed lead an Appryſing of Conpers Eſtate for Balmerino's 
wn Debt, carryed on by his own Agents, on his own Expences, -which 
lone, uoleG he will Renounce it, affects the Defuncts Eſtate, and im- 
its Behaviours 29. The Ratification in favours of the Lady Conper, 
though relating only to Appryfings to be deduced, imports Behaviour, 
much more when the Lady Conper actually poſſeſſes, and can defend her 
{fon by no other Right, her own Right being granted by her Huſ- 
d in lecto, 3®, Balmerino bath entered Vaſſals, which is a clear Deed 
of Behaviour , if he had no Appryſing, ard if he had for his own Debts, 
+is an Intromiftion, againſt which the A ppryfing cannot defend him from 
khaving according to the Act of Sederunt, | | 
The Lords found, that an appearand Heir having Right to an Appryſing 
for his own Debt, or affigning the ſame Appriſing, doth not import Be. 
haviour, if he, or others deriving Right from him, intromet notz And 
found, that the Ratification in favours ofthe Lady Couper, being only for 
his Right of Appryling, did not itnport behaviout 3 but found that if the 
appearand Heir did receive Vaſlals, or aplifred Fex-duties, br other Du- 
ties by himſelf, or any other deriving Right from him, that the fame is re- 
levant to infer Behaviour, notwithſtanding of any Appryſing, to which 
he bath Right, or to his behove, proceeding upon his own Debt; and 
therefore found, that ſeing the Lady Conper polleſt , if ſhe could not dee 
fend her Poſicflion by ber Right from her Husband, as being granted ir 
keto, or being otherways defective, that her Poſlesfion was to be aſcrib- 
edtoher Right from Balwerino , and thereforedid infer Behaviour againſt 
Balmerino, 


Fairholm contra Montgomery, eodemn die; 

| Aﬀtet Job: Fairholm purſues Mr, Francis Montgomery for 20000 merks 

due to him by the Earl of Levin,' as being vitious Intromettor with 
bis Ladys balf of theMoveables,which he Poffeſſeth,and hath notConfirmed 
now by the ſpace of a year -and more after her death, which Lady was 
Heirtothe Earl of Levin his Debitor. The Defender Anſwered, That a 
Attband, continuing to Pofleſs his own Moveables, can never be vitious 
Inromettor for his Wifes ſhare, though he Confirm not within the year, 
®, The Defender hatha Diſpofition from his Lady, It was Replyed, That 
the Difpofition was ## [eo , and imports but a Legacy, and cannot ex=- 
clude Creditors, | 

The Eords found the Defence relevant to exclude the general paſſive 
Title of viticus 1ntromifſion, ke Confirming before Extra&, but prejudice 
the Creditors to Infiſt quoad valorem.. _ . hs 
The Purſver further Infiſted upon this Title, That the Defender is ly2 
able for his Eadys Debt Jnre maritd, eſpecially ſeing it was eſtabliſhed by 
a Decreer againſt bim in ber Life. 'The Defender alledged . 2% That 

ugh he Marriage were ſtanding , be was not lyable forany Heretable 
Debe of his Wifes jure mariti, that being a confequence of the Commu- 
Mon of Goods: betwixt Man and Wife, which is oply/in Noveables, 22. 


Though this Debt were moveable , yet it bath-no effe& againſt the Buſ= 
2 After diſlolution of the Marriage, though Decreet was cbtained 
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before, as hath been oft-times decided. The Parſuer Anſwered, That 
though this Debt was Heretable by Infeſtmen, yet 1t contains a Perſo» 
nal Clauſe for payment 3 and therefore according to the common Cufton 
a Charge of Horning would make it moveable upon this account, that the 
Creditor betakes himſelf to his perſonal Right : But here there is more, fix 
the Creditor could not Charge the Debitor being dead, but he hath pur 
ſued an ARion for payment , and obtained Decreet, and never Pofleſſed 
after. 20, Albeit the diffolution of the Marriage frees the Husband fron 
that indefinit Obligement , to be lyable for all bis Wifes Debts, yet he 
remains ſtill lyable i quantum eſt lucratus, for the Marriage being a legal x 
fignation to the Wifes Moveable Eſtate, muſt import the burden of her 
Debt, ſo far as the moveable Eſtate can reach, and remains unconſume! 
per onera matrimonij, as was found in the caſe of James Cunninghame con. 
tra Thomas Dalmahoy. It was Replyed, That though that hath been one. 
times ſuſtained, yet it hath never been cleared upon what ground, andhoy 
far it is tobe extended : But the only juſt ground can be , that ifa Wik 
have debts anterior to the Marriage, her poſterior Marriage cannot de. 
fraud her Creditors, if ſhe have nothing aliznde to pay, if her moveably 
exceed the juſt intereſt of the-Husband, ad fuſtinenda onera matrimorii; 
but otherways Marriage is always interpret a cauſe onerous, and in thi 
caſe the Counteſs hatha plenteous real Eſtate befalling to her Heir, 

This Point the. Lords decided not, but reſolved to hear it in their own 
Preſence, for clearing the extent of that Title, 


Inglis contra the Creditors of Eaſt-barns, eodems die, 

N a Competition amongſt the Creditors of Eaſt-barns, Mr, Jobs Inj 

craves preference, becauſe he ſtands Infeft by the common Debitgr, 
long before any other Creditor: It was Anſwered, That his lnfefment 
is baſe, and the other Creditors are Infeft upon Appryſings , before any 
Poſleflionin his Perſon, It was Replyed, That he produces Diſcharged 
four years Annualrent of his ſum, before the common Debitors Sons In. 
feftment, from whom the Creditors have appryſed, It was Replyed, That 
this Diſcharge can import no Poſleflion by his Inteftment, which is con- 
ditional, Thatif he be n0t payed of the ſums due to him, and relitved of bis 
Cautionry, he ſhould enter to the Poſſeſſion of the Lands , But this Dilchargeis 
only of his Annualrents by his Debitor. It was Duplyed, That where 
there is no ground of Simulation , a baſe Infeftment is valid, eſpecully 
being for Warrandice or Relief, whereby it can attain no P tl 
diſtreſs 2% This Diſcharge doth expreſly relate to his Infeftment of Relief 

The Lords ſuſtained the reaſon of Preference on the ſaid Mr. Jobs Ingis 
his Infeftment relevant, in ſo far as concerns the fum due to him, wheredt 
he received Annualrent by the Diſcharges produced. 
_ / Eartof Argilecomra Lard Mcdonald, Decewber x4. 1676. 

He Earl of Argile havitg purchaſed the Superiority of Knogjerr fon 
} Locknel, he purſues a Redudtion of Medenalds Right, who dolds ti 
ſame of Lothnel, arid now of Argile ; and 'Mrdonald —_ tht 
Argile was obliged to relieve Lochnel/ of the:Difpofition of that Supt 
tity, that he had fortnerly made to M<downld, The allegiance wer found 
levent, ard Midonalds Oath of Calnmmny being craved therenpon, be fa" 
compety, and thereupon Decreet of ReduGion was ced and exirutd 
'Mdonald did now parſe ReduQtioni of that Decreet , and offers to ff 
His Oath of Caturtiny, 'atd thereupon craves 1o-be R to his ek 

and fo have a Tetm affigried, *and an Jncifentfor obtaining the We 
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of Lochnells hand, The Putſuer Anſwered, That he was w:ll'ng to repone 
the Defender -to his Oath of Calumny, and to his Defence it inſtantly 
verified : Otherwiſe he adhered to his Decreer, which being 5» foro upon 
Certification, it was as ſtrong as it an Term had been aſſigned to prove, 
and Mcdonald had ſuccumbed, tho there were bur negle&; Burt here was 
conrumacy, that being preſent in Town, hedid not depone, and hath not 
any excule, the Decreer being in the micſt of che Seſſion, _ 

The Lords Reponed M*donald to his Oath of Calumny, but refuſed ro 
givea NEW Term to prove, or any diligence, the intimacy betwixt M*dc- 
1ald and Lochnell being notour : Bur it M*donald ſhould depone that he 
was not maſter of the Bond at preſent; The Lords Superceeded the Ex- 
mm, till che firſt day of February, that it any ſuch Bond were produced 
betwixt and then, ir might be received. | | 

Medonald further alledged, That his Few could not be reduced for not 

ment of the Fea-duty , becaule he produces a Right to the Superiority 
from Locknell the common Author, which comprehending a Diſpoſition of 
all right, is equivalent to a Diſcharge, or ro an Afſignation to the Fen- 
duties, which being granted to the Debitor himſelf, needs no Intimation, 
ſothat albeit the Purſuer being firſt Infefr, hath right ro the Snperiority ; 
Yetthe Defenders i” iſpofition of the Superiority ſecures him as to the by- 
oones before the Purſuers Infeftment. it was Anſwered, That the Right 
of Superiority carryeth therewith, without any ſpecial Righr, all che Ca» 
ualitiesof Superiority, though fallen before the Right , and therefore net- 
ther Feu-duties; nor other Caſualities fall ro Zxecutors, bur ro the Heir, 
unlek they be ſeparat actually by a Decreet, [nnovating their Nature, and 
ruining them into a liquid Debt. 

The Lords found, that albeit che Superiority carrys the Right of all Caſn= 
alities, which are not ſeparat before the Diſpoſition of t©e Superiority z 
yet the ſame may be ſeparat, not only by a Lecrect, bur by an Aſſignati- 
on Incimat, and found the Diſpoſition of the Superiority to the Vaſlal him- 
ſelt toimply an Aſignation, which needed no intimotion, 

| Mitchel contra Litlejohns, codem die, 

Mquhile Thomas Littlejoha by his firſt ContraR of Marriage, pro- 

vided lis whole Conque## during the Marriage, to the Baitns of the 
Marriage , ſhortly before his Death he granted a Bond of Proviſion to the 

Barns in SatisfaRion of their Portions natural, and what they could crave 
othim : And having Married Catharine Mitchel, he Provided her by her 
Contrat to 720 merks yearly, and by a poſterior Bond he obliged him- 
ſell his Heirs, Exzecutors and Aſsigneys, to pay her 600 merks yearly in 
ſe the Marriage diſſolved within year and day, Which the Lords Suſtained 
atnith#anding of the prior Clauſe of Conqueſt, in ſo far as might extend to 
the third of the Mowveables, The ſaid Thomas did alſo grant a Legacy to 
Anarew Littlejohn his Brother, for ſeveral gratitudes containing an Oblige« 
ment upon his Heirs, Executors and CA (ſigneys to pay the ſame, with con- 
dition that be accepted the Tutory of his Bairns 3 The accompt being remit- 
ted to 2n Auditor, hedid report that the Bairns Proviſion exceeded the 
wopartz and therefore they craved to be preferred to the Reli@ and the 
Legatar; Becauſe albeit their Bond was due on Death-bed , yer there is 
no Lawnor Cuſtom ReſtriRing the power of Perſons on Death-bed, as to 


Deads part,” but they may grant Legacies or Bonds, as inter vives, be- 
'tmixt which there is this difference, that cheſe who get Bonds on Death< 


bed are Creditors ,” and albeit their Bonds be not effeRual againſt che Heirs 
Bairas, or Wifes Patt, againſt whom , neither the Obl:gements nor Dee 
| 0004 Clarations' 
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. In abſence, but there is no Law' requiring the afhxing of an executia 
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clarations of Defunds are valid, yet they are fully valid againſt the Execy, 
tor quoad Deads Part, and ſo theyare not Legatars, but Creditors, $91h; 
the Proviſion to the Wife and Bairns, being not by way of Legacy, by 
by way of Credit and Bond izter wives, they are both preferable to the 
Legacy, although ir proceed upon rational Motives, being no civil Deh; 
and though it bear an obligement upon the Heirs and Executors to P4) the Ly. 


acy. 
- The Lords found that a Bond granted by a DetunG on Death-bed, ng 
by way of Legacy, but obliging Heirs and Executors, was preterable to his 
Legacy, Inglis contra Loury, December 15, 1676. - 
| hm Inzlis Purſues William Loury to deliver up to him a Bond of 500 
.J merks granted by Eaſt-Sheils ro umquhile Loury, and which 
ſhe did aſſign to young Eſt- Sheils, It was alledged for the Defender Ah. 
ſolvitor, becauſe he offered him to prove that this Bond was Aﬀſigned 
the ſaid Logry to her Husband z To which Affignation the Dejen. 
der hath Right by Progreſs, It was Anſwered, That the Allegiance ought 
to beRepelled, becauſe that this being anHeretableBond bearing Annuulrey, 
granted to the Wife before the Marriage, it did not fall to the Husband 
Fure Mariti ; and therefore the Wites Affignation ſtante matrimonis, i; 
ſtill Revockable niſi morte confirmeture It was Replyed , That though 
this allegiance holes true, whule it is in the Husbands Perſon, yetircannor 
be extended againſt ſingular Succeſſors ; obtaining Affignations tor onerous 
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Cauſes, 29, If there was no Contract of Marriage, this Afignation is ya, 


lid in placeof a Contract, or at leaſt it did expreſly bear for Implement of ; 
Contra, 

The Lords found that the Aſſignation of an Heretable Bond being a Dv- 
nation by a Wife to her Husband during the Marriage, that the ſamems 
Revockable by the Wife at any time in her life, even after her Husbands 
Death by a poſterior Aſſignation, which was effeC&tual againſt every fingu- 
Jar Succeſſor, tho acquiring boxa fide from theHusband for onereus cauſesand 
found that albeit a P roviſion to the Wife during the Marriage, where there 
was no Contrad or prior Proviſion is not Revockable, the man being ni- 
turally obliged to provide his Wife, does not hold in an Afignationinf;- 
vours of a Wife granted to her Husband , though there were no Contra, 
unleſs the Afignation did bear, in Implement of her Contrat# of Marriage, 


Inglis contra Haddoway, December 19, 1676. 

Ames Inglis having purſued Redution ex capite inhibitionis & 
gainſt Fohy Haddoway, The Defender alledged abſolvitor, becauſe the 
Inhibition is null, the execution at the Mercat Croſs not bearing « Copy 
af fixed upon the Croſs , which is requiſit in all executions ; and uponales 
Informalicy, an Inhibition againſt Caskieben was found null, becauſe a Copy 
was not deliyered to the Party Inhibit, in the Proceſs at the inſtance oiSt 
Fohn Keith of Caskieben againſt Sir George Fohnſtoun, decyded upon the 28 
otFuly 1671, It was Anſwered, that the nor affixing a Copy when the 
Law requires it, may be a nullity, as in executions at the Dwelling Houk 


of an Inhibition upon the Croſs ; nor is there any ſuch thing required b 
the 47 of Parliament 1581, cap, 119, And therefore it hath been tit 
conſtant cuſtom to have executions of this Tenor, without mention ol! 
Copy left or affixt at the Mercat Croſs - Bur it hath been the co0- 
Rane cuſtom to give a Copy to Parties Inhibir, and the delivery of a C0 
py to the Party in Caskibeys caſe, was not in the execution when © 
was Regiſtrat, bur added by the Mefſengers hand ex poſt faiFo : Whett- 
as here the Regiſtration 1s a ſufficient Intimation to = Leidges, It _ 
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Replyed, That there are many nullities by common Law without Statute,in 
caſe any neceſlar ſolemnity be omittedz and as to that AR of Parliament, 
there is nothing preſcribed as tothe executionsof Inhibitions in it,nor in any 
other A&,but only as to the Regiſtration,and astothe cuſtome it is deny- 
ed, and though it were, it isan unwarrantable and an evil cuſtome, 

The Lords did appoint by AC of Sederumt, that in time coming, The 
Executions of all Inhibition s ſhould bear a Copy affixed upon the Croſs, or other- 
piſe the) ſhould be nul/;, Bur as to this or preceeding Inhibitions, the Lords 
allowed cither Party to produce any Executions they thought fit, toclear 
what bad been the Cuſtome in that caſe, - 


Grant contra Lord Bamff, eodems die. 

Rant having cbarged the Lord 8amff for payment of a Sum contained 

jn bis Bond, hbe' Suſpends on this reaſon, that the Bond was blank in 

the Creditors name, and was delivered by him to Lyon of MHurek, as a 

of the price of the Lands of Craigtour, fold with abjolute warrandice 

and there hath Jately occurred a diſtruſs, and therefore the Diſpoſition of 

the Land being the mutual cauſc, it is cavſa date non ſecuta, It was an- 

ſwered, 20. T hat the Bond being granted blank, ab initio, the very grant- 

ing ofit in that way imports a paſing from all ObjeGtions, that it might 

to ſingular Succeſſors as currently as Money, and therefore the Lords 

ye refuſed compenſation againſt'blapk Bonds upon the Debt of him to 
whom they were fir{t delivered, 

The Lords found that this Bond, though it had been blank ab initio, 
could not have been ſtopped upon the warrandice of the Diſpoſition of the 
Lands for which it was granted. 

TheSuſpender further alledged and offered to prove that this Bond was 
blank 4 #»itio, and delivered to Mnuresk, who was then at the Horn, and 
therefore he being the true Creditor, the Bond fell under his Eſcheat, and 
the Suafpender hath right tothe Gift of his Eſcheat, It was anſwered, that 
Lay and Cuſtome allows, that after Denunciation a Creditor may obtain 
payment of Debts anterior tothe Rebellion, by Afſignation, Precept, De- 
legation, or otherways, and Grans offers him to prove that he was Maresks 
Creditar before the Rebellion, and getting this blank-Bond, it was truly a 

jon, and an Innovation of the former Obligation to Mnresk, and 
More than if he had given anA ſſignation to this Creditor, who had thereupon 
diſcharged and gotten a new Bond, which was lately found relevant after 
much debate in the caſe of Feitch and Palat; and in this caſe the Debitor 
by his Letters produced, declared that the Bond ſhould be as if any of Mx- 
ral Creditors had been filled up ab initio. It was Replyed, that though 
Creditors getting ſatisfation after Denunciation are ſecure,if it be obtained 
before Declarator;yetir hath never been further ſuſtained than in theſe terms, 
that txfation of a Debt before Rebellion, obtained before Declarator, 
& ſufficient: And though the favour of our Kings hath allowed the 
ltsfattion of diligence of Creditors out of Eſcheats, yet when the Eſcheat 
becomes a privat Right by a Gift, compleat by Declarator,all deeds done af+ 
terDeclarator by the Rebel, have ever been repelled. It was Duplyed, 
That whatever the Donatar might ſay, yet the Lord Banff by his Letter 
having declared, that this blank Bond being filled up by any of Muresks Credi- 
lors, ſhould be holden as if his name had been filled up ab initio, this 1s a per- 
ſonal Objetion excluding Bar ff, It was Triplyed, That long after that 
Letter Bawff baving acquired the right of the Gift, hecannot be hindered 
to found upon the | oy inthe ſame way as the Donatar might. 


The Lords found the alledgiance relevant, that a Creditor for a Debt 
Ppp before 
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before Rebellion had obtained a blank Bond to be delivered tohim by the 
Rebell before Declarator, but not after, and that Bamffs Letter did no 
imped him to makeuſe of the Declarator, -to which he had obtaitied ripht 
Jong after, and that no Declaration of his, that it ſhould be holder as filed w 
with this Creditors name ab initio, when it was not ſo truly done, could 
have effe againſt the Donatar,or againſt Bamff himſcItinthe Donaturs ripht 


Feitch contra Pallat, December 20. 1676. * 
Ames Sanderſon being Debitor to Nairn, and being Denounced, Dari 
|| Rodger took the Gift of his Eſcheat, anzo 1648. In anno 1650, $. 
derſon grants a Bond to James Brown, bearing exprelly, to be for Wine, ſent 
by James Brown from France, in anno 1649, Sanderſon alligns James Broyy 
to a Surh due to him by Sir Robert Stua#tin Ireland,in ſatisfation of the tore 
faid Bond, and therefore in azo 1662 he granted a new Aﬀegnati 
whereupon Sir George Maxwel/ retired Stwarts Bond , and granted 
new Bond; thereafter William Veitch being a Creditor 'of Sanderſons obtains 
Aſfignation to David Rogers Gift, and took a new Gift of the Fſeeq of 
Sanderſon'in anno 1673. Peter Pallat Merchant in Burdeanx being Diagy 
to the Eſcheat of James Brown, there falls a Comperntion between Wilian 
Yeitch, as Aſſigney to David Rodgers Gift of Sanderſors Eſcheat, and Pa 
Pal/at as Executor to Brown, both claiming right to that Sum due by Fir 
George «Maxwell, It wasalledged for Yeitch, that he ought to be prefer- 
red tothe Sum contained in Sir George Maxnel/s Bond granted to ropy, 
becauſe that Bond was granted in place of a former Bond due by ir Robert 
Stuart to Sanderſon the common Debitor, in anno 1638. which fell under 
Sanderſons Eſcheat, and therewith alſo the-new Bond 1n place of it, and 
thereforeany Aſſignation granted by Sanderſon to Brown, wh Sir 
George eMaxwells Bond was granted, was null, and could not the 
Moveables and Eſcheat of Sanderſon which befell to the King by hi 
Rebellion. It wasanſwered, That by-the Interloquutor in this caſe, the 
'1o'h of December 1673. It wasfound; that an Aſſrgnation granted after It 
bellion, for a Debt due before Rebellion, attaining pazment or new Seriq, 
by innovation of the former Security before any Gift declared, did ſecuretle Cre- 
ditor againſt the Donatar, who could never repeat payment ſo made iv a Cr. 
ditor, Ita eft, the Rebell Sanderſon pave'Rond to Robert Brown ſhortly af 
ter the Rebellion, bearing expreſly, to'be for Wines ſent from France, and 
that before the Rebellion, which is offered to be proven by Browns Conpt- 
Books, Bills of Loading, and other Evidences and Witneſles, It wa at- 
ſwered for Veitch, that Palat cannot ſubſume in the terms of the lnterlo- 
quutor z 1%, Becauſe the Rebells Bond granted to Browy, is after hewas 
Denounced;z and though it bear, for Wines, the Narrative of a Rebell 
Bond can never prove againſt the King nor his Donatar ; and the greatel 
length that ever the Lords have gone to burden Eſcheats, is for the Rebelk 
Debts before Rebellion, doing diligence, or obtaining ſatisfaQion before 
a Donatars Gift declared, for thereby the right is eſtabliſhed in a privatper 
fon, and is no more the Kings right, but if it ſhall be yet further extend 
ed to Debts anterior tothe Rebellion, to be proven by Witnefles, it my 
wholly evacuat the Kings intereſt. 29. The Rebels Aſfhgnation to Brow# 
after Declaratorof David Rodgers Gift. It was Replyed for Palat,that theft 
vour of Commerce requires, and hath-introduced a fixed cuſtome, that 
"Creditors getting aRual payment at any time before the ſpecial Declare 
tor, areſccure; the reaſon whereof is as effeftual for Bonds granted afte 
Rebellion, and payment gotten after Declarator, as before, -otherwile 00 
Commerce can proceed, by taking Bond or Aſſignation for any Goodst 
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Ware, without inſpeQion of the Regiſter, to ſee whether the buyer was De- 
nounced before or not. 2%. Browns Ailignation was for a Debt anterior, viz. 
for Wines ſent from France; and albeit it be after general Declarator of 
Rodgers Gift, that is not relevant, becauſe by the Ac of Parliament 1592, 
it is declared, that where-ever the Rebel, his Wife or Bairns are ſuffered 
10 continue in poſſeſſion of his Goods, 1 ands, Rooms, and Tacks, the 
Gift ſhall be repute funulate, and ro the behove of the Rebel; and it is 
offered to be proven that Rodgers Gift is ſimulate, and that Sanderſon the 
Rebel wasſuffered to continue in poſſeſſion of certain Tenements and Acres 
inand about Lawder,and ot his whole Moveable Goods and Gear,albeit he 
had a Sum of 2000 pound Syerlirg due to him by Sir Kobert Start, It was 
Duplyed, 1%. That this preſumption of ſimulation can take no. place, un- 
6 the Rebel had a viſible and conſiderable moveable Eſtate that could be 
offeted, and that the Donatar had done no Diligence; for Donatars being 
comptable by their Back-bonds tothe Rebels Creditors, they are not lyable 
todo Diligence; and therefore if they recover their own Debt, and the 
Debt of the Horning, and the expence of the Gift, though they proceed 
no further againſt the Rebel, it infers no preſumption that the Gift was to 
his behove, 2%. Simulation being a kind of Fraud.it is not relevant againſt 

lar Succeſſors, for cauſes onerous, as is clear by the Act of Parliament 
1621. But here Veitch hath taken Afſignation to the Gift of the Rebels 8 
ded, for ſatisfying of a Debt due to hin by the Rebel, and is not par. 
aker of the Donatars fraud or collufion. It was Triplyed, That what- 
ever might be pretended in the caſe of an Aſſigney by a Donatar recently 
after the Gift 3 yet in this cale Brown the Creditor had gotten payment be- 
fore Fetches Alſzgnation, and therefore he can only ut: jure Authorisz but 
if the Donatay were competing, it were beyond queſtion that he would be 
excuded, and the Gift found ſimulate to the Rebels behove- 

The Lords adhered to their former Interloquutor, but found that the 
Rebels Bond granted after Rebellion was ſtill to be preſumed fimulate, be- 
img without Sums received to that. cffeQ, that the Rebel might burdenthe 
Git, and diſpoſe upon the Money, being moveable, which becauſe of Com- 
merce would be effectual, even after Rebellion, and therefore found that 
an Aſlighey behoved to inſtruct hisDebt to be prior tothe Rebellion, and 
ſatixfaGtion prior to the general Declarator z but found that the Bond grant- 
ed by the Rebel to Brown, bearing to be for Wines, though it mention not 
the time when they were ſent from France, yet ſeing the Date was ſhortly 
after Denounciation, they found it probable by Writ,the Merchants Compt- 
books, Bills of Loading, and Witneſſes, that there wege Wines truly Loaded 
i France | dr; upon Sanderſons account, ſet down in Browns Books. ef- 
feiread to this Sum, and that prior to the Denonnciation, and found the al- 
legiance of fimulation relevant, that the Rebel had a conſiderable and con- 
pcuous Eſtate, unleſs it were inftructed that the Donatar had done ſome 
diligence to affect the ſame, and that Yeitches Affignation being poſterior 
to Browhs payment, he was in nobetter caſe than the Donatar. 


Dick contra Dick, December 22, 1676. 2 

DB of Grange Arreſts a Sum of 100 pound Sterling yearly, granted by 
the King in favours of Sir Azdrew Dick, his Lady.and Children,and 
purſues to make forth=coming. It was alledged for the Lady and Children, 
that this being a free Donation granted by the King out of compaſſion, and 
upon a Supplication, bearing, to prevent the periſhing of this Lady and Fa- 
it is an Aliment granted to a Wife, not by her Husbands weans, and 


therefore can be affe&ed by none of his Debts and Deeds, and falls not un- 
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der his FEſcheat, nor jus mariti. It was anſwered, 10, That Aliment 
Donations are never preſumed but when they are ſoexprefly granted, ang 
are neceſfſar for the maintenance and ſub{itance of the Party 3 but this 
Donation ofthe Kings isnot upon thele terms, but proceeds upon the Huſ; 
bands means, becauſe he oppoſed not the ReduRion at the Kings inſtanee 
of the Earl of Mortons right of Orkzey, whereupon there was 80000 merks 
due to Sir Andrew. 29% Though this Donation were Alimentar, ang 
thereby had a-priviledge, yet it cannot defend againſt this Purſuer, whoſe 
Bonds are granted for Farniſhing tothe Family, which therefore being alike 
priviledged,@s privilegiatus contra privilegiatum 101 wiitur privilegio, It Wa 
Replyed, Thatalimentar proviſions not being affc&ed with their Debt, ot 
by any priviledge, but by the nature of the Right, which being granted 
for theneceſfars of life, can be applyed to no other uſe but for the curren 
proviſion, and not for the proviſion of anterior years 3 and the formaliry 
of ſtile is not to be regarded in the Kings Donations, where th 
ſubſtantial Requiſites are clear, as in this Caſe, where the Gift ig ny 
granted to Sir Andrew Dick, but to his'Wite and Children,to preventthei 
periſhing 3 nor is it by the Husbands means, the Right of Orkney being re. 
duced againſt the Earl of Morton, and Sir Andrew compearing, whoſe 
Right fell in conſequence with the Earls, and he neither had, nor hath any 
defence, and therefore it is an AR of meer favour, 

The Lords found that this Donation of the Kings was meerly Alimentar, 
and that it was not affe&ted with the Husbands jus marits, Debs of E( 
cheat; nor with Bands granted by Sir Andrew tor Aliment of prior years 


Inglis contra Hatldoway, eodem die. : 
N this Proceſs Diſpute the 19 inftant, it was further alledged, that the 
Inhibition was null, becaitfe being Execute at the Dwelling-houſe of 
the perſon inhibite, the Dwelling-houſe was not deſigned ; upon which 
realon Hornings have been found nul}, and I-hibitions are of more moment, 
It was anſwered, That Horning is more odious and penall than Inhibition, 
which doth the Debitor no hurt, and isan Execution for ſecuring of Credi 
tors, and therefore the Lords may jultly ſupply it, by condeſcending m tle 
dweclling-houje, which is only necefſar as a mean of improbation ; and here 
the Execution bears, that the perſon withinwritten was Inhibite, and inthe Bo- 
dy he isdefigned, and therefore it muſt be preſumed his Dwelling-houſe 
wasaccording to his Deſignation. _ 
The Lords found, that the Defignation was not in ſuch a place, butof 
{ach Land, and yet they ſuſtained the Execution, upon deſigning the 
Dwelling-houſe, antabiding by the ſame, as the true place of Execution, 


| Nizbet contra the Laird of Humbie, January 2. 1677. 
[r Patrick Nisbet having charged the Laird of Humbie for payment of 
ſome: Bonds, he ſuſpends, and alledges payment, by delivery of cer- 
tain Goods to the Charger, eſpecially two Coach-Horſe, and Horle-Com; 
which being referred to his Oath, he deponed that he received the Hotk- 
Corn, but that it was gifted to him 3 but as to the Coach- Horſe, his Oat 
was not clear, and he was appointed to be examined at the Adviſing & 
the Oath. This Queſtion occurred to the Lords, Whether a Creditor nigh 
take any, Gift from his Debitor,except it were in remuneration,or for ſome ſjtcil 
Favour or Beneficence diſtin from the Debt. 

The Lords found, he could not, or otherways there could be no guard 
apainſt Oſary, if the Creditor might take any thing, either for the delay 
of the pruicipal Sum; or of the Annualrent, otherwiſe the Law for fix of 
the hundred might be totally cleided 5 for indigent Debitors, not _ 
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zble to make preſent payment, would in the like terms gift things u pon 
conſideration, the Creditor may give delay by way of favour, though 
not by way of ContraCt, and ſo might get double Annual, fo long as the 
Debitor was not, able to pay 3 and they did remember that they had laigly 
Jone the like in the caſe of a Creditor, who had gotten yearly two Stone of 
Cheeſe, and deponed that it was by way of Gift, yet the Lords allowed the 
une ia part of payment of his Annualrent, 


The Executors of Mr, George Hutchiſon contra the Magiſtrats of Irwing 
| and Colledge of Glaſgow, January 3, 1677, 
A & After George Hutchiſon being Indulged by the Council to ſerve as 
Miniſter to the Kirk of [rwing in anno 1669, did accordingly enter 
ind ſerve the whole Charge 3 but in a»no 1672,there was an A of Coun- 
al, ordaining two indulged eMiniſters for every indulged Kirk, and declar. 
ing, that if they did not enter accordingly, the one balf ſhould be vacant, and 
belong to the Colledges, according to an AG 10 be made in that Seſſon of 
Parliement, and ſome days after, there was an AR of Parliament made, 
aphjing the vacant Stipends of all Churches to the Qniverſities3 yet the Coun- 
al conſidering that few of the Minitiers entered in conjunction, did by 
everal Ads grant the whole Stipend to theſe who ſerved the whole cure, The 
Mapiſtrats of [ywirg gave Bond to the Colledge of Glaſgow for the half of 
the Stipend 1672, which was conſigned, and a Back-bond granted, that 
if the Colledge prevailed againit the Miniiters Succeſoors, it ſhould be payed ac- 
wely, It was alledged for the Colledge, [hat the Warrand of the 
Council to pay the Miniſters Execntors was parte in- audita, and the indulg- 
ed Miniſters having only Kight by the Councils Warrand, and during their 
pleaſure, therefore they might and had declared the one half vacant, and 
apply it to the Univerſities. It was anſwered, That the Colledge can 
have no Right, becauſe the A& of Council relates to an AR of Parlia- 
ment tobemade, which A& of Parliament bears only, that where the Kirks 
oe vacant, the Stipend ſhall be'the Univerſities, but this Stipend was not va« 
cantin avro 1672. 29. Though the Ac of Council had been ſimply to 
make the one half vacand in favour of the Univerſities, yet the Council 
may repeal their own AG in whole or in part. It was Replyed, Thar 
though they may repeal, yet it can only be ad futyra; and this half year 
i queſtion was long after the year was paſt, &* ſuit js delatur to the 
Calledge, which thereby becoming their privat Right, the Council could 
Not take it from them. . It was Duplyed, That if this reaſon were good, 
the Colledges behoved to have Right to the half of all the Indulged Kirks 
inSotlend ; for there is jus delatume in all time after the AR, but it is un- 
quellionable that a general rule proceeding upon the free pleaſure of Au- 
tbority, without any antecedent privat Right, though thereby a benefite 
ould accrew to any private Party, yet thereby the ſame Authority is in 
hull capacity to recall their AR, either as to the future, or if it be ſo ex- 
preſt 4 principio 3 and though privat Parties be ſecured of what they have 
recovered, as fruZus bone fidei percepti, yet ſo ſoon as the ACt 1s repealed, 
their intereſt ceaſes as to what is not payed, 
. The Lords found, that the Colledge had no Right by the AR of Par- 
lament, but by the A& of Councilz and found that the Council might 
repeal or-qualifie their own AR, either as to time coming, or 4 principio, 
ft ſoexpref it : and that in this caſe,and of all the indulged Miniſters, 
given Warrands to pay the whole to the Indulged Miniſters for 


al the years they had ſerved alone, which Warrands were granted after 


ic years in which they ſerved. 
Ppp3 | Campbel 
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Campbell contra cMcnaughtan, eodem die. 

Rchibald Campbel as Donatar by the Earl of CArgile, purſues Mnaugh. 
A 1an for the ſingle avail of his Marriage, who alledged Abfolvitor 
beAuſe he married in the time that the Uſurper by At and Proclamation 
took away Ward and Marriage 5 and albeit Recrgnitions falling in that time 
have been ſuſtained againſt that AR, becauſe the Vaſſals did not require 
Confirmations from the Superiors returning to their-Right, yet this can take 
no place in Marriages z for as the Superior, if he were purſuing for the 
WVWard-Duties, would by that AR and Cuſtom of the Uſurpers, be exclyg. 
ed, ſo ought he to be in the Marriage, which 1s only penal, i» caſe the Vq 
Jul negle® or contemn his Superior 3 for if the Vaſſal ſhould require of 
Superior to give him a Wife, and ſhow him he would marry ſuch a One, 
againſt whom he could have no juſt exception, the Vaſlal would be free 
It was anſwered, That the fingle Avail of Marriage is not penal, but x 
imported by the Feudal-Contrat, which implys, that during the Minor. 
ty of the Vaſſal, the Superior ſhall have the whole Profites, and that he 
ſhall have the VaſlalsTocher, ſuch as was competent to him, conform t 
the Avail of his Eſtate; and therefore if the Vaſſal be Marriageable,though 
he die unmarried, and unrequired by the Superior to marry, he will hare 
the ſimple Avail of his Marriage 3 which the Lords did not only expreſy 
decide upon full hearing, but declared it to ſtand as a rule, and therefore 
it cannot be Penal : And though the Ufurpers At liberats from the double 
Avail, and that the Lords may modifie the fingle Avail the more ſober] 
yet there is no reaſon to evacuat it, neither is it in the caſe of Wead-duie; 
which are fruGns bone fidei conſumpti, but a Tocher is a Stock which ng 
man is preſumed to conſume. There was alſo an alledgiance proponed upon 
a Letter of the Marqueſs of Argiles, approving M@naughtans Martiage with 
Ardkinleys Daughter. 

The Lords proceeded no further, but to determine, whether the (ogle 


Avail was Penal or not3 and found it was not Penal. 


The Children of the Laird of Moxſwal contra their Creditor, 
January 6, 1677, 

'T'% Laird of Moyſwall having diſponed his Eſtate to his eldeſt Son by 

his Contra& of Marriage, in which there is a Clauſe, giving Poger 
to the Father to burden the Eſtate diſponed, with 18000 merks for Provijon of 
his Children , and doing of his other Affairs ; ſhortly thereafter hegrans 
a Bond of Proviſion to his eight Children relative to this power of 8500 
z»erks, containing a Precept of Seafin, whereupon they were Infett, and 
ſhortly thereafter died : His Son grants Bond of Corroboration to the 
Fathers Creditors, whereupon they Appryſe from the Sons Brother and 
Heir, and are publickly Infeft, and raiſe ReduQtion of the Bairns fogh 
as being in defraud of Creditors, in reſpe& that at the granting of tha 
Proviſions the Father had only his Liferent referved of a part of his Eſtate 
and this power of burdening the fame, and offered to prove that his Debs 
did far exceed the 1000 pound Sterling, 29. This Faculty reſerved bear 
ing to be for his other Affairs, allowed him to contra Debts, or applyti 


Sum to his anterior Creditors, . {ts eft, His Son who was his lucrawe | 


Succeſſor, having granted Bonds of Corroboration to his Fathers Credr 
tors, hath in effe& applyed the Sum reſerved to them, and the Son mig 
have declared againſt the Father, that this Faculty was exhauſted by 

anterior Debts, and that no part of it could be applyed to the Childre 
3% The Creditors craved preference, becauſe albeit the Childrens _ 
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ment was prior to theirs, yet 2 poſterior publick Infeftment upon Credi- 
tors Diligence, is always preferred to baſe Infeftments, eſpecially to Chil- 
lren whoſe Proviſions are Ambulatory at their Parentsdiſpoſal, and even 
crior Creditors are preferable thereto, much more prior Creditors. 

It was anſwered for the Children, to the firſt Alledgiance, That there is 
no Law to hinder Parents to provide their Children,but onthe contrair, the 
Law of God and Nature obligeth them to provide for them 3 Itis true they 
cannot provide them but out of their own,and cannot prejudge or exclude 
lawful Creditors ab ante, yea if the Bonds of Proviſion be undelivered, 
-nd ſo in the Parents Power, their contratting of poſterior Debts doth ſo 
ar recal or retrinſh them, and prefer poſterior Credutors,if the Father hath 
not an Eſtate ſufficient for both 3 but here the Childrens Bonds of Provi- 
ſion are ſecured by an Infeftment regiſtrat, and ſo are in no ways in the 
rents power, neither are they latent, but are a real burden on the Sons 
publick Infefiment, which neither the Son nor any Creditor could diſap= 
cint, or otherwiſe this preparative would ruine all Children, this being 

e moſt ordinar method to provide them, that when the eldeſt Son is put 
n the Fee of his Fathers Eſtate, it is with the burden of Portions to the 
ather Children as the Father ſhould affect the Eſtate,and that their Provi- 
fons were without fraud or prejudice to anterior Creditors. It was of- 
fred to be proven,that at the time of this Contra& burdened with this Fas 
alty, the Father had a ſc.fficient Eſtate far exceeding his Debts,and their 
Proviſions, viz.Lands worth 4000 merks zearly, and 20000 pound of Money; 
anditis without all pretence of reaſon, that the Sons granting of Bonds of 
Corroboration was equivalent, as if the Father had applyed this Faculty to 
the anterior Creditors, And as to the reaſon of preference of poſterior 
ick Infeftments to prior baſe Infeftments, 1t holds when the baſe In- 
are latent or' fraudulent retenta poſſeſſcone, but in other Caſes, 

prior Infeftments ( though baſe ) have been trequently preferred, even 
where there was no Poſſeſſion, as when the publick Infeftment in. 
terveened before the firſt Term, at which the baſe Infettment might at- 
tain Poſſeſſion, or if there were Pofſefhon upon the Infeftment, where- 
with the bale Infeftment, or the ground thereof was burdened ; But in 
this Caſe there is no Latency or Retention of Poſſeſlion, but the Bairns 
Infeftments are founded upon a real burden of the Sons publick Infeft- 
ment, neither are the two Infeftments in competition, granted by the ſame 
common Author, or proceeding from him 3 For the Childrens Infeftments 
proceed from the Father, but the Creditors Infcftments are upon Appry(- 
gs deduced againſt the Son, upon Bonds of Corroboration granted by 
the Son, and not upon the Fathers Bonds, and ſo proceed only as Credie 
tors to the Son; and it is beyond queſtion, that no deed by the Son, or 
2ainſt the Son, upon his ownBondscould evacuat the realburden in theSons 
own Infeftment, which being appryſed from the Son, it muſt 1ranſere cure ſuo 
aere,and albeit the Sons Bonds be Corroborativeof the Fathers, yet that will 
not ſtate the Appryſers, as if they had Appryſed from the Father upon his 
Bonds, for then both Infeftments had been from the tame common Authors 


| Butit sundenyable, that the Fathers Bonds remain meer Perſonal Rights, 


and can have no' effet, by way of competition, or preferrence, but by 
way of Reduttion upon defraud of Creditors. It was anſwered, thatthe 
4 reſervation can only import the ſtanding of his own Infeftwent 
Mm Fee ad bunc effeFum to give Infeftments to his Children, or Creditors, 
for a thouſand pound ſterling - And therefore the Childrens Infeftments 
being baſe, would be excluded by a more effcQual Infeftment granted 
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by the Father , though poſterior, and therefore the Creditors by their 
Appry ſings, carrying the Sons publick Infeftment of Fee, do proceed from 
the Father, as the ſame common Author, 29. And if need beis, it is of 
fered to be proven, that theFather, at the time of thir Bones of Proyig, 
on, had nota viſible eſtate to pay his Debts, and thir Proviſions, 1; "I 
Replyed, that this facultie was not founced upon the Fathers Infef 
but is a part and burden of the Sons publick Inteftment ; for, if this faculte 
had been conceived in favours of a ſtranger, who never was Infeftan ,, 
feftment granted by him conform to. the facultie would be real and effee 
tual, 

The Lords found, that the Childrens Infeftment, albeit baſe, withoy 
poſſekion, yet being a burden upon the Sons publick Inſefiment wa yy. 
ferable to the Infefiments of the Appryſers, Appryſing trom the Son upon jj 


Bonds of corroboration, though for the Fathers Debt, and not from 
upon the Fathers Bonds; But found the reaſon of ReduGion relevant foe 


Creditors, that the Father had not ſufficiency of Eitate at the time of granting 
the Childrens Proviſions to fatisfie both his Debts, and their Proyiſigg 
and found the Fee of his Eſtate diſponed to his Son was to be accompeed 
as a part of the Fathers Eſtate, either being burdened with the Fathers ap, 
terior Debt by Law or PaQtion, and that the Creditors could not excuge 
the Bairns Proviſions, ſeing they might affeR the Fee diſponed tothe Sqn, 
unleſs that were inſufficient. And whereas the Defence of a ſufficient yi. 
ble Eſtate was acontrair alledgiance, and pofitive, the Lords admitted 
to the Childrens probation, the Fathers Eſtate the time of theProvifion, 
and to the Creditors probation the burdens of the Eſtate, and the Fx 
thers anterior Debts, 
Hay contra Gregorie and others, January 9, 1677, | 

Ay of Moldovat being Infeft in an Annualrent out of certain Land, 
H of the Eſtate of Frendravght,purſues the Tennents thereupon for pay- 
ment, who have raiſed a double Poynding againſt David Gregorie,the Lord 
Frendranght, Ogilvie and others, who compear , and alleadge, that their 
Right to the Lands in queſtion is by expired Appryſings and Infeftments, 
prior to the Purſuers Infefrment. It was anſwered, That theſe Appryſings 
were now come inthe perſon of theLord Frendraught, who is appearand 
Heir, and therefore may be taken off by anyCreditor within ten yearof 
the acquiſition, conform to the A Parliament 1661 betwixt Debitor and 
Creditor. It was Replyed, That this A& gives only the benefit unto the 
poſterior Appryſers. It was duplyed for the Purſuer, That as to this clauk 
of the Act the ratio legis expreſt in the narrative is generall, the prejudice of 
Creditors, and though in the ſubſumption it mentions only Appryſtrs;hat 
15 not excluſive, but this, or any Creditor, who may Appryle, may de- 
clare the appearand Heirs Right ſatisfied, or ſatisfiable by ſuch a ſum y and 
therefore the Lords have in many caſes ſuſtaired the fame, in 
favours of Creditors, though not having Appryſcd 3 for it cannot be doubt 
ed, butadjudgers would have the ſame benefit, though they be notintle 
ſubſumption, : 

The Lords found, that this Purſuer being a Creditor Infeft in an annul 
rent, and being excluded by an prior Appryling expired, come in thePer 
ſon of the appearand Heir, that he hath good intereſt to found upon the 
AG of Parliament for ſatisfying the Appryſing, that his Right way be 
fectual notwithſtanding of the Expired Apprylang. 
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by Caftlemilk, tou 
tgaialt $,J,Whitefoord, yet D. Hamrilton cannot be prejudged,who has bought 
i for a very great Price,out of reſpe&t to James Strart his Ladies relation, 
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Shuarts Contra Whitfoord and the D, of Hamilton, January 10, 16 77. 
Ames Stuart younger oft Minto being infeft in Fee of the five pound 
Land of Coats,diſponed the ſame to Sr. John Whitefaord, for a diſcharge 
offome Debts,and for an Annuitie of 400 merks yearly,during hisLifetime, 
Therafter he diſponed the ſame Lands 10 Caſtlemilk »pon that narrativethat 
Sr. Jobn Whitefoords Diſpoſition was extorted from him: Whereupon 


C(afflemilk raiſed a ReduGion, but thereafter Duke Hamilton enters inan 


other agreement with Sir John Whitefoord, and the ſaid Jawes Stuart, and 
takes a right to Sir Johns Diſpoſition, and becomes oblidged to pay Sir 
Jobs IWhitefoord 10000 merks tor his Intereſt , and Jawes Stxart 15000 
merks for his. Caitlemilk inſifts in his ReduQtion ex vi & metu which by 
the Lybel is qualified thus 3 That Sir John Whitefoord , without any or- 
ter, or warrand of Law, did apprehend the ſaid James Stuart, ard did keep 
lim two days Priſoner in his own houſe of Milnetoun, and thereafter brought 
« Meſſenger with a Caption, at the inſtance of one Stuart, pon a Decreet ob- 
tained beforeSir John himſelf as Sheriff-deput of Lanark,to his own behove, and 
therewith carried him to Lanark, but did not impriſon him, but ſent two Of- 
firs who carried hin from place to place inthe night, till he obtained this Diſ- 
on from him, in which condition he was detained without the knowledge or 
ceſs of any of bis friends,and for many dayes, Inthis Procels compearance 
was made for Sir Joby Whitcfoord, and the Duke of Hamilion, who pro- 
duced bis Infeftment,and was admitted for his intereſt, for whom it was al- 
leadged, 19. That the Lybel is not relevant, becauſe Law doth require; 
that nextortion, theACt mbſt be unjuſt,and ſuch violence aſed, which may 
infer a fear, as being the true cauſe of the deed done, and which muſt 
be ſuch a fear that may befall a conſtant man, as being the threatnings of 
Death, Mutilation or the lyke , which are not alleadged in this Caſe, 
where a Caption was only uſed, and the Party carried towards Edinburgh, 
and though be was detained ſome dayes, it was a favour done to him,and 
can import no Force, 29. Though Force had been.uſed, it is not rele- 
yant, unleſs there had been damnage inferred thereby, as is clear by the 
12, and 14 Laws, ff, quod metus cauſa and here there was no damnage, Be. 
cauſe it was offered to be proven, that there was a prior minut, whereby 
James Stuart diſpoed to Milnetoun,the £ands in queition,and the Diſpoſition 
now quarrelled is in the ſame terms, with the minut, and has nothing ad- 
ded buta procutorie of relignation, lykeas the minut at the ſubſcribing of 
the Diſpoſition was called for by James Stzart, who tore his Name there- 
from, 3%. No way granting, that any Force was uſed , It was offered 
to be proyen, that James Stuart was 24 hours at full freedom, and ſub- 
ſeribed moſt chearfully, 49. There . are produced Diſcharges of James 
Starts, poſterior to the alleadged Force, whereby he receives the anuniiet 
of 400wmerks, which being a voluntar deed , Homologats the Diſpoſition, 
.and takes off any pretence of Force, 59. The deeds lybelled are altoge- 
;ther denyed, but ſuppoſe they were true and relevant , Sir Job» White. 
ford 8 puniſhable for them, but the puniſhment cannot be to annull his 
-Diſpoligon;for thereby his Reſignation and the D. Infeftment will fall, and 
,thatthere was an antecedent minut, it is offered to be proven by the ſame 
Witneſſes, by which Caftlemilk ſhall prove the Force, and kkewayes the 
Heedom,pall. be proven. by the ſame Witneſſes, which cannot be quarrelled 
f the Witneſſes he uſes himſelf, but whatever may be ſaid 


aid whereby he has much better terms than Caſilemilk has given for _ | 
Qqq M 
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by he hath only 16000 pounds for the Land and Coal, deducing his own 
eExpences, - upon his own word, and freeing all encumbrances, which ca 
never be done 3 becauſe the Lands are burdened with ſeveral Infeftments 
and warrandice, which can never be purged, yet with the burden theregf 
Duke Hamilton hath accepted it. The Purſuer anſwered, 19, That his 
Lybell is moſt relevant, and the true and jult cauſe of annulling dee 
procured by Force, 1s, That they proceed not from the free choſe and willof 
the party; but the true Cauſe and Motive is, Fear, whichis to be account. 
ed according to the condition of the Party, for a {mal nieans will þetyf 
ficient to fear a Woman,and it is evident and notour, that James Stuart ws 
a weak and ſimple Perſon, and the deeds lybelled, are more than ſuffi. 
ent to ſhow, that the true motive of his Subſcription was Fear And x; 
to the firſt Defence, That there was no damnage, there being an antece. 
cedent minutz though that were true, as it is altogether denyed, yet it i 
moſt unprobable,that any man would uſe Force, where he had an eaſje and 
legal remedy. 29, It cannot be imagined, that if ſuch a minut hadbeer, 
Miltoun would ſuffered it to have been deſtroyed, it bearing date twojey; 
before the Diſpoſition, and was a ſurety for all interveening deeds, 39, $yg, 
poſing the Force to be proven, as lybelled : It was obvious to every man 
of common ſenſe, that the Diſpoſition might be called in queſtion on that 
head, and therefore it wopld have expreſly related to the mint: $o that 
It is but a contrivance betwixt Sir Job», and the ſaid James Stuart, whom 
he hath now ſo far abuſed, as to marrie him to his daughter, whowss 
carried away, if not aQually married to another mein Perſon: And it i 
evident by the cancelled Paper produced, that there are only two Wit. 
neſles, who were Sir Johns own Servants,whereof one is dead,and Jane; 
name being totally torn away,neither Witneſſes, nor Compariſon of Writ 
can be made uſe of to redargue it 3 And therefore ſeing there is nothing 
to inſtruc ſuch a minut, but a cancelled Paper, though Sir Johe uſed the 
legal way to provethe Tenor of it, it could not be ſuſtained without ad- 
minicles in writ relating toitz but there are none either produced oral- 
leadged, for this Diſpoſition quarrelled can be no adminicle, ſcingit does 
not relate to the minut; And it were an unreaſonable circle to ſuſtain 
the Diſpoſition, becauſe of the #inut, and much more unreaſonable to 
allow theſe who were partakers of the Force, to prove the exiſtence, or 
tenor of the inut; for albeit Witneſſes may prove without adminicks 
the tearing of any writ by Force, yet here the Force was done toFem 
Stuart, and not by him; and whatever the Lords might do in pitie & 
ex gratia to repone either party contra dammum emergens, yet there's 00 
pretefice in this caſe, where there is only «cru ceſſans, for neitherDuke 
Hamilton nor Miltox will loſs a groat of their juſt intereſt by atinulling « 
| this Diſpoſition,only they will not make profit againſt.ſo weak a Perſonjy 
ſo unwarrantable means; but ſuppoſe the mimut were produced, and it 
tire it is no way relivant;For by thez 3*Law of the ſameTitlegremo poteſt 
; Jus dicere,and therefore,if he extort that which is due, he fallsfrom hisRighh 
ButtheRowarLay not being obligator with us,we only follow it for itseq» 
ty,and expedience, and not for its authority 3 ſo that it is not ſufhcient 
cull out particular reſponſes of their Juris-pradence, whereof there #e 
many contrair congeſted in the Digefts, and therefore we are'notboutd 
uſe the expedients introduced by Nat Law, and ſhould not make uſed! 
either extream, to make a man loſs his perfyted Right , becauſe he 
Force, but only to annul what was extorted by Force, according t 
13th Law, neither to exclude the Force, but to ſuſtain the AR , if _ 
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'A& might have been procured by Law, which would te the foundation of 
thouſands of inconveniences,for then every Heritor, when he hath warned 
his Tennents, might thruſt him out by violence, without Decreet of re- 
moyeing, and every man who thought he had a better Right, might 
thruſt bimſeſelf in PofleTion, and no man needed Horning or Poynding 
for his D-bt, but carrie his Debitor Priſoner till he payed him ; For when 
he were quarrelled, it would be a ſufficient defence mibil tibi deeft : And 
though the Partie may be punithed , yer the deed is valid , which were 
1 horrible preparative to proceed from a Court of Juſtice,and it is a ground- 
1 ſubtilitie, that there isa difference betwixt expulſiva &- compulſiva, the 
:eaſon in Juſtice militating alike inboth,ſo that ſeing the conſtant courſe of 
Law is, that no man can pretend right in ſpolio, but ſpoliatus eſt ante omnia 
eEituendus,which being ſufficient for a mans Cloak, ſhould be much more 
ſfficient for his whole Eſtate; neither is this ReduRion a Reſtitution ir 
ategram,asin the caice of Minoritie,but it is the annulling of the deed pro- 
cared by Force, wherein the perpetual Edit, which is the ſubſtance of 
| the Text quod metus cauſa bears exprelly, quod vi metuve faium eſt ra- 
uw non babebo, ſo that quod non ef ratum. eft irritum, and this is a more 
palpable nullitie than a deed done by a Minor, having Curators without 
their conſent. As ta the other Defence of Liberty, it is direfly opolit to 
the Lybell,and therefore the Purſuer ought to be preferred to the probati- 
oneſpecially ſeing he can make uſe of no Witneſſes, but the Complices of 
the Force, who only knew the works of darkneff, in carrying the Partie 
in the night, from place to place; And as to the third Defence, upon 
Homologation by the —_ of the Annuitie, it is after the Interdic- 
tion, and Publication thereof produced, and ſeing that deed of Homoe« 
tion would alienat the Eſtate, and not the prior Diſpoſition obtain« 
ed by Force, it is unqueſtionablie null by the Interdiftion: As to the laſt 
Defence, Duke Hamilton can have no advantageas ſingular Succeſſor, 19.Be- 
cauſe violence is vitinme reale &- tranſit cums re,apainſt all Singular Succe(l, 
ors; and is not as Fraud, which only affes participes fraudis, 29, The 
matter was litigious, and this Proceſs intented before the Dukes Right. 
The Lords conſidering the notour weakneſs ofthe Party , found the 
Lybell relevant, and repelled the Defence upon the antecdent winut, and 
found, that though it were intier, ſeing it wants a procutorie of Reſig. 
mation, the obtaining of this Diſpoſition containing a procuratorie by 
force, doth annull the Diſpoſition and Infeftment following thereon. 
And as to the Defence of Liberty, the Lords allowed either Partie to 
duce Witneſſes, for proving, in what condition James Start was in 
two dayes before he was brought from Milton to Lanark , and in what 
condition he was till the ſubſcribing of the Diſpoſition, but declared that 
force were once proven to have begun , they would not admit the 
theriff-Officers, and Sir Jobrrs Servants, who were acceſſory to the force, 
to prove the freedom, but allowed them to be adduced for the Purſuer, 
& neceſſar Witnefſes, and repelled the remanent Defences, in reſpe&t of 
the Replyes, 
| Scot contra Dalmaboy, January 11. 1677» 
BY purſues Reduttion of a Horning execute at the Mercat-Croſs of 
Edmburgh againſt Robert Scot of Bonningtoun, whereby his Eſcheat is 
erried away in prejudice of him a Creditor, on this reaſon, that the Party. 
d&nunced dwelt then at Bavelay, which is a part of the Principalicy, and 
8 within the Regality of Renfrew, and yet the Denunciation was at Edin« 


bwgh, and fois null by the ARof Parliament, It was anſwered, That 
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the place of Denunciations is ruled by Cuſtom, and no Regality require 
a Denunciation there, unleſs it have a Head Burgh, a known Crok,, and 
a Regiſter keeped there 3 and the Act of Parltiment requires only Denun. 
ciations at the Head- Burgh of the Shire, or the other Juriſdiction Where 
the denunced dwells, which can only be underſtood of the Shire Where 
his Lands and Dwelling lyes locally, and not by annexation, which cg, 
not be known to Creditors, and which is frequently changed by unitiq 
of Baronies 3 fo that the Principality having known JurildiRions, but hay. 
ing many other ſcattered Lands through the whole Kingdom annexeq there. 
to, Denunciation at the Crofles where theſe Lands locally ly, muſt begs. 
ficient, 

Which the Lords found relevant, and ſuſtained the Horning, unle , 
were proven that it was notour and commonly known, that Denug. 
ciations and other Executions againſt perſons dwelling in the Barony where. 
in the denunced dwells, were at Renfrew. 


The Creditors of the Laird of Wamphray contra the Laird of Calderty} 
and the Lady Wamphray, January 12, 1677. 
N a Competition betwixt the* Creditors of Wamphray and Calderhyl 1; 
Donatar to his Eſcheat, competing for the Sum of 12000 pound dye to 

him by the Earl of Annandale, It was alledged for the Dowatar, Thatthe 
Sum fell under Wamphrays Eſcheat, having been required by Wanghry, 
It was anſwered for the Creditors, 29. That albeit Requilition had bezn 
lawfully made, the Sum bears Annualrent, and therefore is not Moyeahle 
quoad fiſcum & relifam by the AQ of Parliament 1661. 29. There wy 
an Inſtrument of Requiſition judicially produced, which was null, ng 
bearing a produQtion of a Procuratry. It was Replyed to the firſt, The 
A of Parliament is opponed, by which the Fisk and Reli& are in the 
ſame condition as they were before that Ac, and then Requiſition or x 
Charge did make Sums bearing Avnualrent or Infeftment fimply Move. 
able, unleſs paſt from by taking Annualrent for Terms poſterior, And 
ro the ſecond, the firſt Inſtrument of Requiſition would have been (uf- 
cient, though it bore no mention of the Procuratry, which is preſumed 
to have been known to the Party 3 and therefore the Lords have in nay 
Caſes ſuſtained Requiſitions or Premonitions by Procurators, without 
mention of the produQion or reading thereof, when an anterior Procunt 
is produced in Proceſs, and when the Procuratry was not called for, and 
refuſed to be produced at the time of the Requilition. It was Duplyed, 
That though in ſome favourable Caſes the Lords have diſpenſed with, or 
ſupplyed the not produQtion of a Procuratry or Warrand, as in Redemp- 
tion of Land, or in queſtions betwixt the Heir and Executor, yet it wasne 
ver extended to ſuſtain a Requiſition to make a Sum Moveable, and there 
by to fall to' the Fisk which is Penal, looſing the Sum to the Creditor, and 
all having Intereſt in him, neither can a ſecond: Inſtrument fram the (ane 
Nottar be admitted after the firſt is judicially produced, albeit the Lork 
upon Supplication repreſenting that the Nottar refuſed to extend an It 
ſtrument, without mention of the former Inſtrument extended by him,and 
judicially produced, did give Warxand to the Nottar to extend it, whid 
paſſeth of courſe always. | 

The Lords refuſed to admit of the ſecond Inftrument after the judicil 
offer of the firſt, and refuſed to ſapply or ſuſtain the ſame in a Caſe lo 
Penal, and therefore preferred the Creditors to the Donatar, 


Marqueb 
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Marqueſs of Huntly contra the Laird of Grant, eodenr die. 
He Marqueſs of Huntly as Donatar to the Forfaulture of Argile, pur. 
ſaes Improbation and Reduttion againſt the Vaſſals of Huntly, and 
ſpecially apainlt the Laird of Grazt , : who having defended upon ſubaltern 
Bench Intefttments from the Houſe of Hantly, It was anſwered, That theſe 


' could not defend him, feing the Forfaulture of the Kings Ward. Vallal 


frgile, who by Appryling came in place of Hunily, returned the Fee to 
the King, without any burden by a Deed of the Vaſlal not approven by 
Law : And though in Carr-borrows Caſe, ſubaltern Fexs were ſuſtained by 
the A& of Parliament King James the ſecond,allowing ſuch Fes, yet there 
is NO ground for other ſubaltern Infeftments Blench or Ward, | 

' Which the Lords ſuſtained 5 for though Forfaulture be Penal, intro- 
duced by Statute or Cuſtom, whereby Treafon is puniſhzd by the lofs of 
Life, Lands and Goods, yet thereby the King gets no more than the for- 
fault perſon had, in the ſame way as in Liferent- Eſcheat, the Fee comes to 
the Superior cuz ſuis oneribus realibus, and all Infeftments, Annualrents, and 
Tacksconſtitute by the Vaſſal anterior to the Rebellion are valid; but For- 
fulture of a Ward-Vaſlal having alſo implyed therein Recogrit10z, excludes 
all Deeds of the Vaſſal not authorized by Law, or conſented to by the Su- 
perior, and therefore ſubaltern Feus of Ward-Lands being authorized by 

the Act of King James the ſecond, and before the At 1612 repealing the 
fame, are ſuſtained againſt Forfaulture, but no other ſubaltera Infefttment, 


. Meek Skipper, January 13. 1677s 
Meek Skipper being firſt holden as confelt before a Sheriff, and 
afer being reponed by the Lords, and a day taken to produce him, he 
went to Sea ſome days before the Term, which being circumduced, a 
Supplication was given in on that ground, that the Skipper was gone 
Abroad before the Term. 

Which the Lords refuſed, ſeing he ought to have attended the Term, 
or have offered his Oath before the Term, and therefore the Lords now 
refuſed to repone him in this ſecond Suſpenſion, though he offered to de- 
pone, that he was not advertiſed by his Advocat 3 and now by Supplica- 
tion, he offers to refer to the Chargers own. Oath, the verity of his own 
Libel, which the Lords ſuſtained, ſeing being holder as confeſt, is but a 
preſumptive Probation, and therefore a poſitive Probation of the contrary 
bythe Oath of the Purſuer, is ſufficient to take off the ſame. 


Ferguſons contra Ferguſon, eodem die. 

Hf and Elizabeth Ferguſons, the only Children of Fergu- 
Jon of Threave, and Javet Ferguſon his Spouſez purſues Simon Fere 

gxſen their Tutor, and infiſts on this point, that by their Fathers Contra&t 
of Marriage produced, the Lands of Threave are provided to the Heirs of 
the Marriage, and fo did belong to them 3 and albeit their Tutor raiſed 
s, and ſerved the ſame affirmative, yet he did not extradt the Service 

nor Retour, but did collude with Thowas Fergyſor, Brother to the De- 
KM, who diſponed the Eſtate to the Tutors Brother, and was ſerved 
Heir-Male, the Lands having been formerly provided to Heirs-Male, 
which might have been prevented, if the Tutor had retoured the Daugh- 
ters Service, who are provided Heirs by the Contra&t of Marriage, and 
thereby the Tailzie is broken, and was accordingly ſerved by an Inques?, 
Sreral Witnelles being adduced to prove this point, and among the reſt 
Tutors Brother, who deponed, that the Tutor and he being Uncles 
tothe Purſuers, avd having taken advice of Lawers, they found that the 


Qqq 3 Purſuers 
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Purſuers Father was Infeft as Heir-Male to his Father, and that by his [n- 
feftment the Lands belonged to Heirs-Male, and that there being no new 
Infeftment upon the Contra of Marriage, changing the Succeſſion trow 
Heirs-Male to the Heirs of the Marriage, that the Contract being on] 

perſonal, could not inſtru a valid Service of the Daughters as Heir 


the Marriage; but found only a perſonalAQtion againſt theHeir-Maleto ful. 


fil the ContraQ, and to enter and denude himlelt in favours of the Heirg yy 
the Marriage, and that the Heir-Male being an inſolvent vagrant perſgp 
it he had diſponed, his ſingular Succeſlor being Infeft ex cauſa oneno 
would be ſecure, and the Purſuers get _—_ 3 for preventing w 

he did with advice of the Tutor take a Diſpoſition from the Heir-Majeq 
the behove of the Purſuers, expeRing nothing but his Charges, 

The Lords at the adviſing of the Cauſe found no Malverſation proy 
and that the Defun& not having obtained Infefrment upon the Contrs 
to him and his Heirs of the (Marriage, but having taken Infeftment to hin 
and his Heirs-Male, that the Heirs of the Marriage could not be ſeryeq x 
Heirs in the Lands, not being heredes inveſtiture, but might have bee 
ſerved as Heirs to their Father in that Claule of the Contract, providing th 
Eſtate to the Heirs of the Marriage, which would have been an aQtive Tj 
neceſſary for purſuing the Heir-Male to fulfill and denude, and that the 
entering of the Heir-Male was a neceflary AQ 3 but this occurred tothe 
Lords, that the Tutor might and ought have raiſed an Inhibition y 
the Contract againſt the Heir-Male, which would have prevented all ha. 
zard, and therefore found him lyable for the Pupils damnage, and ordiin- 
ed him to obtain a Diſpoſition from his Brother to the Purſuers as Hei 
of the Marriage. 


Earl of Glencairn contra Birsbane, January 16. 1677, 
N the ReduGtion at the inſtance of the Earl of Glencairs againſt July 
Bir:bane, of his Right of the Lands of Freeland, and Declarator, that 
a Reverſion 1n favours ofthe Heir of the Diſponers own body, to takeetfe 
after the Diſponers death, was fraudulent, purchaſt by the Dilponers 
means, and therefore ſhould be holden to be as taken to the Diſponer hin- 
ſeIfand that it might be affefted by the Purſuer as his Creditor. The De- 
fender alledged that this Diſpoſition was for an adequat price, and therefore 
there was no prejudice to the Diſponers Creditors, and as to the Reyerſ- 
on, it was a perſonal favour to the Diſponers Heirs-male of his own body 
only, and did not make the Right as a Wodlſet, but it remained a true 
Sale 3 neither doth any gratuitous Right procured to a Son become 
affe&<d by the Fathers Creditors, unleſs the Father had exhauſted hy 
Eſtate, which the Creditors might have affe&ed by purchaſing thereot; 
Which Defence the Lords found relevant, It was now further alledged, that 
the price was not adequat, becauſe the Purſuer offered to give 2000 metls 
more, and to find out a Tennent that would take a nineteen years Tad 
for 500merks yearly, the Land never having been ſet, but (til in Mais 
ing, which at 20 years purchaſe will be 10000 merks, whereas the price 
but 8000 merks 3 and where Debitors have not an Eſtate ſufficient for thet 
Debt, the greateſt price that can be obtained ſhould be ſuſtained, ho 
be above the ordinary price. It was anſwered, That the price of atfe@ 
on or emulation is no juſt ground to reduce a Diſpoſition, otherwileno 
man would buy from perſons that are in great Debt 3 but a compete 
price hath ever been ſuſtained , and the procuring of a Tennent to take # 
bove the true value, whoſe hazard may be ſecured is not ſufficient, 


The Lords adhered to their former Interloquutor, but ſeing the Land 
Way 
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q3s Ot fet but in Mainſing, they would prefer neither Party in the 
probation of the Rental, or price, but allowed either Party to adduce Wit- 
nefſes what the Land was worth, and might pay as ataconſtant Rent, and 
vhatit was WOrth 10 buying and ſelling 1n that place ofthe Countrey. 
Haliburton contra Cunninghames, codem die, | 
Obert Haliburton being Infeft in certain Tenements in Edinburgh, 
with a Back-Tack, 10 the DE whereof it isdeclared, That no Re- 

ewptios ſpold be 1ill all theBack: Tack. duties were payed or conſigned; Thereaf- 
ir Williaus Cunninghame deduced an Appryſing againſt the Granter of the 
Wodſet, and thereon is Infeft, and thereafter the Granter of the 
Wodſet gives an eek for ſeveral Back-T ack: duties bearing Annualrent there- 
ez the Granter ofthe Wodlet continued poſleſſor of the Tenement,and 
tfrer bim his Sonz The Wodfetter purſues the Son as poſſefſor for payment 
of the Back: Tack-dnties, and for the Annualrents of the eek The Appryſ- 
appears and alledges, that the eek being after his Infeftment cannot in 
bis prejudice make the Back:Tack:duty to bear Annualrent. 29% His Ap- 
pryling gives him right not only to the Reverſion of this Wod/et, but to the 
tenefite of the Back-T atk, and thereby to the ſuperplus Maills and Duties 
tbove the Back-T ack-dutyz and though the Wodſetter be preferable for the 
current Back-Tack-duties, yet he cannot exhauſt the ſaperplus with bygone 
JakTack duties, which though they atfett the Reverſion, that the Appryſ= 
er cannot redeern till they be payed, as being conditions in the Rewerſion, 
yet they are not debita fundi, 

TheLords found, that as to the Duties remaining unpayed in the poſ- 
ſefſors hands, the Wodſetter is preferable for the Back-Tack duty for all 
years unpayed,and that the Appryſer has right to the ſuperplus, and that the 
zchhath no effe@ in prejudice of theAppryſer,as to theAnnual-rents conſti- 
tutethereby, but thatthe Wodſetter may infiſt for the bygone Back-Tacks 
duties in the eek, that are due by the poſleſlor defender 5 but that for any 
priot years, the Wodletter could not affe& the ſuperplus in prejudice of the 
Appryſer, which would remain only as a condition and burden of the Re- 


Lord Bamff contra Grant, January 17. 1677. 
"His Cauſe beingDiſpute upon the 19 of Decemb.1676, TheLords found 
\ | that aCreditor for a Debt before Rebellion, getting a blank:bond from ihe 
Rebell before Declarator, was ſecure againſt the Donatar, It was now further 
alledged for the Doxatar, that before this Blank-bond was alledged to be 
d&livered, the Eſcheat was gifted, and ſufficiently intimat, by executing the 
general Declarator againſt all the Leidges, after which no other Creditors 
could take any Right from the Rebell. 20. The Delivery of the Blank-bond 
could not denude the Rebel], but only the filling up of the name, and in« 
timation thereof to the Debitor, it being in effect an Aſſignation, which 
3 to its accompliſhments requires an intimation, as was found in the caſe 
of the Creditors of Samnel Veitch, where an Arreſter was preferred to a perſor 
whoſe name was filled up in a Blank:-bond, having Arreſted before the blankwas 
filled yy and intimat; and if it were otherways, not only Eſcheats might be 
made of no effe& by Blank-bonds, but Arreſtments of Creditors. It was 
allwered, that Blank-bonds blank in the Creditors name have been long in 
» andare givenand taken of purpoſe, to exclude compenſation upon 
the ( ents Debt, and are equivalent to that formula of Bonds, obliging to 
92 | Sum 10 the haver of the Bond, which therefore paſleth from band to 
as Current as. numerat Money, and needs no filling up of the name, 
wuch leſs intimation by a Nottar, but the having of it carries the right to. 


Qqq 4 It, 
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it, unleſs an unwarrantable acquiry be inſtrufted, and therefore this Cn. 


ditor having the Blank-bond, it muſt be preſumed to have been delivereg 
to him ab initio, unleſs the contrary were proven, that it had been in 
Rebels hand after the Declarator 3 neither can the Summonds of Declara, 
tor be reſpe&ed, though execute at the Mercat-Crofs, that being a tranſiery 
A& without a Record; therefore the Lords have ever reſted in the 

of Declarator, which is upon Record as an intimation of the Donat; 

Gift; and there is no ſuch thing as 1s alledged in the caſe of the Gn, 
ditors of Yeitch; but on the contrary, itis there found, that an intimyz, 
by Inftrument is not required; but the alledgiance of the name bein filleg 
up,and ſhown to the Debitor, was found ſufficient without any other inn, 
tion: and albeit no further wasalledged in that caſe, yet the having of th 
blank. writ being proven by famous Witneſles before Declarator, did 6g. 
ciently denude the Rebel3 neither can Witneſſes in this caſe be rejeqs, 

where Writ neither needs nor uſesto be adhibite 3 but the keeping of the 
Writ blank isan advantage toCommerce to continue it current, againſt Cy, 
penſations and other alledgiances , upon' the account of many Author 
through whoſe hands it might have comes @ 

The Lordsadheredto their former Interloquutor, and found it releyyy 
to be proven, that the Creditor had the Blank-bond in his polleſſion he. 
fore the Decreet of Declarator, in ſatisfaction of a Debt due by the Rehy 
before Rebellion, although it had neither been filled up, nor inting, 


Dick contra Oliphant, January 18. 1677. 

Irie of Drumkilbo being Debitor to Dowglas of K ilſpindie in ang 
| Money, the ſame was Arreſted by Janet Mackmath, and in an 
petition betwixt her as Arreſter, and Sir James Dowglas as having gh to 
the Sum by Tranſlation from Dowglas of Lumfdale, as Afſigney by Kilki. 
die, Sir James was preferred, becauſe before the Arreſtment Lumſdal If. 
Ggnation was intimat by a Charge of Horning, in which Proceſs Improbs. 
tion was proponed againſt Zxmſdales Aſſignation, which was not ſulkainel 
by exception, but reſerved by aQtion, whereupon ReduGtion and [apro- 
bation was intented,yet Sir Lawrence Oliphant of Gask purchaſed theRyht 
from Sir James Dowglas,and did defend it in the Improbation, till atlaſt th 
Aſiignation was improven; there isnow a ReduQion and Declarator in- 
tented againſt Sir Lawrexce and others, for reducing the Decreet ofpre- 
ference, founded upon the falſe Afignation, and for decerning Sir Lawn: 
and all theſe having right from him to refound the Arreſted Sum, andthe 
Annualrents thereof. It was alledged for the Defenders, that there nov 
produced a true Aſſignation, intimat by a Horning, which therefore did 
denude K3lſpindie before the Arreſtment, and ſo muſt defend thele De 
fenders deriving right from Zumſaale, The Purſuer anſwered, 16, That 
Sir Lawrence 0 phent having taken a right after the matter was litigious and 
having moſt tenaciouſly defended in the falſe Affignation, he cannot nor 
make uſe of this true Aſſignation, 20. This true Afſignation was ner 
Lumſdales delivered Evident, and therefore did not denude Kilſpindit, 
albeit delivery is preſumed, and needs not to be proven, where theWit 
Is in the hand of him in whoſe favours it was granted; yet here the tne 
Aſſignation was produced by the Arreſter, gotten out of the hands oftie 
Succeſlors of Alexander Dowglas Writer : And it is evident by the Hoiiny 
raiſed upon the Aſſignation, which is alledged to be the Intimation ters 
of, that the keeper of the Regiſter marks the ſame, as produced, not 
Exmſdale the Aſſigney, but by Kilſpindie the Cedent,* It was Replyth 


that Sir Lawrence Oliphant being free of the ſuſpition' of the Forge, 
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vfing of the falſe Aſfignation, cannot exclude him to make ule of the Terce, 
which being produced by the Arreſter, 1s emergent to him, and was not 
in his power or knowledge, 2, T he Evidencesare-nor ſufficient to inſtiu&t 
thenor Delivery of the Aſſignation, leing Alexander Dorglas was Writer, 
both to Kilſpin4ie and Lumſdean, 3% T hough it had not been Delivered, 

tbeing intimat by a Charge of Horning , and granted by the Cedent tor 
Reliefot Caution y, wherein the Afſigney was ingaged, it becomes effe- 
(ual without Delivery for che Caurioners Relief, and he might have com- 
pelled the Cedent co deliver it, For though it be true that any man may 
take Bond, Aſſignation, or other Right in the Name of any other, and 
uſeall Diligence thereon, an4 if he retain the ſame without Delivery, he 
may.compell chat Party to Denude himſelf, or declare againſt him, that his 
name was uſed to the Cedents behove, which cannot hold in this cale, where 
the Aigney has a proper intereſt of Relief ; andit is inconfiſtent that K3/- 
[indie could pretend that the Afſignation made by Kilſpindie to Lumſdean, 
for Lumſdeans Relief of his Cautionry, was in Truſt, for the behove of 
Kilſpindie the Cedent,except in lo tar as exceeded the Relief, And it is offer= 
ed to be proven, that Lumfdean,or thele deriving Right trom him, Cid pay 
the ſums enumerat inthe Aſhignation, 

The Lords found , that an Aſfignation whereupon the Cedent raiſed 
Horning and Charged in the Afſigneys name, being tor the Aſfigneysreliet, 
mseffetual without delivery, in ſo far as the Cautioner was diſtreſt, or 
made payment, 

The Defender further alledged , That that Member of the Libel con- 
cluding againſt Sir Lawrence Oliphant ,, tomake payment of the ſums, tor 
whichthe arreſtment was laid on i» quantum lucratzs et ( in lo taras he 
took-Right without -any antecedent intereſt , after the matter was litigi- 
ous, and by defending the falſe Aſſignation for ſeveral years, did debarr the 
Atreſter until Drumk;lbois Eſtate was afteted with Adjudications' for 
ether debts, which excludes the Arreſter, whereby Sir Zaurence had gain, 
and-the arreſter had loſs) that that concluſton was not relevant, becaule Sir 
Lanrexce T ran(mitted his Right, and might lawfully make his beſt of ir, 

The:Lords found the foreſaid concluſion Relevant againſt Sir Laurence, 
in ſofar'as he made profit in getting Sums more than he give out, having ta- 
kentioht after the matter was litigious, but Ordained the Arreſter upon 
Payment; to aſſign an equivalent part ot the Sum to Sir Lawrence, 


Grahame contra Rome, Fannary 24, 1677, 
0bs Rome by his Contra of Matriage with his ſecond Wife, is obliged 
toprovide himſelf and his Wife by Security in 10000 merks, and to the 
eldeſt Son of the Marriage, and 5000 merks to the remnant Bairns, Up- 
oawhich Contra 1nhibition was uſed againſt the Father by the Wites Bro- 
ther; thereafter he borrows a ſum of money from Ronald Grahame, and the 
Bairns of this Marriage, beſide the Heir, obtained Decreet againſt the Heir 
of Line, and thereupon appryſeth z Ronald Grahame doth alſo Appriſe, 


and bothare within year and day, and are now Competing for Maills and 


Dui, .It was alledged for Ronald Grahame, that he ought to be pre- 
tered, becauſe Sarah Romes appryſing, proceeding upon a Proviſion in a 
Contra of Matriage , in fayours of the Bairns of the Marriage, which if 
it had taken effe& conform to the Contra@, it would have been by a Bond 
or Intefement to the Man and Wife, the longeſt liver of them cwo in 
ConjunR-fee, and to the Bairns of the Marriage beſide the Heir, who 

fore are Heits of Proviſion, and can exclude no Creditors, though 
ContraQting after? who atter the other Heirs were diſcuſt, would _ A- 
Rrr ton 
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ſon, that this Bond is a fraudulent Contrivance and Jatent, which mightdi( 


Qion againſt the Bairns, as Heirs of Proviſion, or as Heirs ſubſtitute ig 
their Father, in ſo far atleaſt as mighs be extended ro the Proviſion, 1, 
was Anſwered, That Bonds of Proviſion granted to Bairns, it delivereg 
are valid Rights, it the Granter had an Eſtate ſufficient for his Dehr 204 
theſe Proviſions, and will-be preferable to poſterior Creditors, though the 
Bonds of Proviſions be meerly voluntar ; much more ought Providtons ip 
ContraRs of Marriages, which cannor be quatrelled as Clandeſtine or Li 
rent, becauſe there was 1nhibitien publiſhed , and Regiſtrar chereupay, 
which would reduce Ronald Grahames Bond as poſterior; 

The Lords tound the Creditor, though poſterior , preferable, ſeing 
there was no Bonds granted to the Children »om1»atim, but a general Pry. 
viſion ere they were born, and tound that not only the eldeſt Son, but al 
the Bairns of the Marriage were Heirs of Proviſion ro cheir Father, - ang 
that they could not come in pari paſſu with the Creditor, bur only 4. 
ter him, and ſuch Proviſions and Inhibitions thereon could only hinder hs 
Father to do any voluntar or fraudulent Deed, in prejudice thereof, with. 
out a cauſe oneronsz but could not - reduce his Bands granted 24g 
the Inhibition,” for ſums truly received; yct upon defire of the Childreq 
they allowed them to be further heard iz preſentia, 

|  _ - Bliir contra Wilſon, ecodems die, 

Ames Biſfat grants Bond for love and favour to the Laird of Ardilyy, 
[| that i caſe Biſſat and his Brother died without Heirs of their tug, 

their Heirs ſhould pay to Ardblair the ſum of two thouſand and fiiehmn- 
dred merks , Redeemable by Biſlat himelf in his life, for payment ofa 
2) . Thereafter Bifat borrows a ſum of money trom Wilſon, and Blairphr 
ſues a Decreet cognitionis cauſa againſt the Heir of Biſſat for eſtabliſhing 
the Debt, that he might Adjudoe, becauſe Biſſat Redeemed not, and he 
and his Brother died without Heiis of their Bodies. Wilſon is aoge- 
ing on in Diligence for Adjudication,and raiſes ReduRton of ArdblairsBayd, 
in ſo tar as it might be prejudicial to him a lawful Creditor, on this Rex 
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appoint and exclude 2ll lawful Credicors; for by that preparative, ayyet- 
ſon may give Bonds to his Friends equivalent to his Eſtate, onlytorke 
effe&t in caſe he had no Heirs of his own Body ,' whereby all Creditor 
would be excluded, who neither did nor could know it, It was anſyer- 
ed, That defraud of Creditors can only be extended to anterior Credits, 
according to the A# of Parliament, It was Replyed, That the remeed 
by that 4&doth not exclude the common Remeed by Fraud, which thert- 
fore was ſuſtained at the Inſtance of poſterior Creditors, in the als ot 
Streit and Maſon, Pollock and Reid of Ballochmill. , 
The Lords found, that Bonds of this Nature could not exclude poſter 
Creditors, and therefore Decerned in favours of Ardblajir, with preference 
to Wilſon the Creditor, 
Stuart contra Nairn, eodem die, ; 
Ee” Biſhop of Duxkel! being Patron of a Prebandrie gave Preſentation 
thereof ro Sir William Stuart of Tinernytic,and thereafter to Fobyls 
Son; Sirlw;l;am poſſeſſed it Curing his life, and his Son ſome years atter,nlv 
payed the Miniſters modification out of the Prebands Bexefice to Mr, Wik- 
am Nairn Miniſter, who Diſcharged him as Prebandar, thereafter theM- 
niſter takes a Preſentation to the Prebandry, and in a Competition berwit 
them, the Miniſter alledged, That 1»zernyties Preſentation, in ſo farsll 
contains a Subſtitution to Fohz alter his Fathers Death, was null, wy 
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ſing of 3 Benefice not vacand, and an unwarrantable dilapidation of the Bi- 
| Benefice; for if he might ſubſtiture one perſon ro the preſent Incum- 
Fe bene, he might ſubſticute an hundreth, and (o exclude all-his Succellors, 
i It was anſwered, Thata conjunction of two was ordinr and watrantable to 
ure cothe longeſt liver ; and this was the ſame in effe&t , 2nd that the 
er had homologit and acknowledged Tnnernyties Right, It was 
repiyed, Thar the Miniſters Dilcharge was of his local Stipend, and be- 
lore he was Preband himſelf, _ 

The Lords found the Subſtitution null, and preferred the ſecond Pre- 


ſentation, 


Ker contra Kers, Fattuary 25,1677, » 

N the Competicion berwixt theſe Parties, wherein there is an Interlo- 

mutorObſerved before upon the 9 of December 1676,FohnKer having Diſ- 
poned a Tenement firſt in tavours of Ninian Ker his Oye, by Patrick Ker 
his fecond Son, and having delivered the Diſpofition ro John Kelbury, 
mdnothing appearing upon what terms, or what he had expreſt when he 
wivered the Diſpoſition, nor any time thereafter till he wasonDeath- bed,at. 
which time he called for the Diſpofirion from Fohn Kelbirn , which he 
lrovght to him, and he did then deliver the ſame to M*zilchrift a Nortar, 
2nd ſabſcribed two blank Papers, and ordered him to fill up both Diſpoſi.. 
tions zccording to the firſt Diſpoſition, the one in favours of Patrick the 


) of the one halt of the Tenement. formerly Diſponed to Nz;zian, and 
4 theather in tayours of Faner, only Daughter ro umquhile Fohz his eldeſt 
* Son; this being the matter ot Fat appearing by Probation, 
4 - TheLords found, that the delivery of a gratuitous Diſpoſition, nor be, 
of ing delivered to the Party in whoſe favour it was granted, or to his Father, 
he a toany other whoſe cuſtody might be held as the cuſtody ot Ninian who 
v- ms2-Popit, but being delivered ro Kelbarna ſtranger, withour expreſſing 
d thaticwas'co the behove of Ninian, or to be keeped for him, or deliver- 
Y edtohim when ke came to age, neither yet being delivered fo Kelbury on 
(- thele expreſs terms, ill it were called for by the Diſponer, that theretcre 
t- MW the condition and rerms implyed and preſumed by the delivery, as atore- 
ke ſaid , didnot ſo far compleat Ne#4a»s Right, as that the Diſponer mighr 
xs MI forrecall-fiis Diſpoſicion, but that the Diſpoſitors Truſt was prelumed co 
fr be, to re-deliver the Diſpoſition to the Diſponer, if during his lite he cal- 
is WM !edforit, and if nor, to deliver ic to Ni#tan alter his death z and there 
od lore foliad. that the Diſponer might, and had recalled ir, and that if he had 
© WW falledic ſimply, che new Diſpofirion on Death-bed would aot have been 
of WM ffeual againſt Faxer his Heir,but having re-called ir ſpecificate,and ad qua- 
ifcaem tfectam , to give Fanct the Heir the half, and Parrich the other 
rior WY Tall, hey therefore: ſuſtained the rwo' Diſpofitions, though ſubſcribed 5x 
ence Wl #, feingithe Heir, the: Wife and Biirns are fecured by the Law de lets, 
Bate Diſpoſition revocable to any other perſon might be re-called effectu« 
ally iy leFs, neicher could.the Heir quarrel the qualified Revocation, but 
2ti00 behove either to accept ot it i» totuw, as it was, or torejeRt it 5» totum, 
os I *20 therdbyiger nothing, the firſt, Diſpoſition remaining effetual , which 
wh being in ejge pouſty, did abſolutely exclude the Heir, 
Fil Cowan contra the Procurator- fiſcal of the Commiſſariot of Glaſgow, 
eMy = Fanuary 26,1677, 
cout 7'iMiam Coman having obcained a Decreet againſt Maciclarie, before 
ral the Commiſſar of Glaſ w,' there was thereafter a Purſvit at the 


T iſtzace of che Procuraror- fiſcal againf the ſaid W1[5am, as having made 
Rrrz uſe 
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uſe of falſe Executions, whereupon the Decreer proceeded, who havi 
compeared, and the Executor and Witneſſes in the execution beino- Exz 
bo 


mined, the ſame were improven, and thereupon the Commiſlar 1educeq 


the Decreet, and Decerned Cowap to pay 300 Pounds: of this Decreer 
Cowan raiſes Suſpenſion and RecuRion on theſe Reaſons, 19, Thatthy oþ 
the Commiſſar might have queſtioned, or fined his own Officer, K 
nor no Inferior Judge was competent to an Improbation, excepr indfier. 
ter during the dependence of any Proceſs betore them , bur atter Sentence 
they cannot Improveany Writ, nor can they reduce their own Decreers 
for the Commiſlars of Z4inburgh only can Reduce the Decreets of interig 
Commiſſars , but even the Commiſlars of £dixburgh cannot reduce ther 
own Decreets, though they be a Collegiat Court, 20, They had farlel 
power to Fine Cowan tor making uſe of the execution and Decteert; neither i 
there any thing adduced to prove, that Cowan knew that theExecutions we 
falſe, whodid proteſt at the time of the Sentence,upon that account, to x 
free, Ir was anlwered,to the firſt, That Coway baving compeared inthe 
Decreet in queſtion, and not declyned, he acknowledged the uriſdidion 
To the ſecond , the Probation was of no principal Writs, but of Executi. 
ons, and upon a general Complaint againſt chat Commiſſariot, 
The Lords found the firſt Reaſon relevant, that the Commiſſer couly 
not after Sentence Improve the Executions, or reduce his own Decreet; But 
found that Reaſon elided , by Cowans Compearing and not Declining ; 
and found the ſecond Reaſon releyant , that albeit Cowan did bideby the 
Executions, yet nothing being proven ot his acceſſion to the Executi 
not being truly done as they did bear;the Lords ſuſpended the laſt Decree, 


Donaldſon contra Rinn, Fanuary 27,1677, 

N a Reduction betwixt Donaldſon and Rinn, wherein a Sheriffs Decreet 
was queſtioned, as wanting ſufficient Probation z the Teftimonies of the 
W itneſles adduced before the Sheriff, being produced for fatis/ying of the 
Production,and aWatrrand to diſcuſs the Reaſons in the Outter-Houſe, [t 
was alledged for the Defender, That the Ordinar could not be Jadgetothe 
'Probation, but the whole Lords only, It was an{wered, That theOr- 
dinary may, and ordinarly doth Judge all that is produced betore Litizcon- 
te#ation, rhough Writs of the greateſt Intricafie, or Importance waepro. 
duced ; but if Litiſconteſtation be-made , nothing adduced tor Probation 
can be Adviſed by the Ordinary /yeaiitany thing be referred to theOath 
of the Party at the Bar, without an A, the Ordinar rakes theQathims 
mediatly.,and determines accordingly;and in this caſe,theW itnels oathsad- 
duced betore the Sherift,being produced before LitiſconteFation,and being 
-patent' to both Parties, and ſubſutned:in the Reafon-and nullity, and De 
bated upon., the Ordinar may cotfider the Reaſon. and Subſumption, and 
Determine accordingly, wherein there:is no hazard, to any Party fori 
the caſe be doubtful; 'the Ordinar will report: and. however an Amad 

or a Bill, will bring ir before the whole Lords, - + \ 
The Lords found, that the Orginar ought to:-Adviſe theTeſtimonied 
Wiitneſles, when they are Libelled upoh,and produced.before Litiſcontſs 
F10n, AD 
Thomſon contra Currie, codem die, . :. 
[ N a Purſuit at the Inſtance of Sir Heary Thomſon againſt Provoſt Cum, 
Litiſconte#ation being made, wherein it was reterged to Thowſons Qath, 
That a Ship in queition was delivered back in as good condition as ſhews 


received; and he having Deponed that another Perſon , one of the = 
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«50{ the Ship rold him, that ſhe was nor. in as good condition, which Oarh 
heing to beAdviſed, It was alledged torThomſon that hisOath proved not the 
allegiance, and that therefore he was liberat from the Point to be proven by 
his Oath,ſeing our Law allows not Probation, both by Oath and Witneſſes, 
x to the ſame Point z and that Probation by Oath was here choſen by 
Carrie, and not proving, It was anſwered, That where the Oath is nor 

ſitive , but leaves the matter as it was, as if the Party Deponed yox me- 
mini, OT Deponed ex audits, as in this caſe, The Lords who ex nobils 

rio, may, and do, ordinarly ſupply the defefts of the Orcinar Form 
of Probation, and if there be I probatio, will after Probation 


-nnced,cven at the adviſing,take the Oaths of eitherParties,or other Ad- 


mivicles in Supplement; ſo their noble Office is implored in this caſe, (e- 
ing the Point to be Proven of the condition of a Ship, is probable by Wit- 
nefſes,and that one Diligence is execute againſt Witneſſes , they will yet 
fat: ſecond Term for a ſecond Diligence againſt the ſame Witneſſes, 


xproving the condition of the Ship, ſeing the Oath clears that the De- 
t knew nothing of proper knowledge, but ex audits, 


Which defire the Lords granted, 


Gairden contra Pearſon, Fanuary 31,1677. 
\ {irden having Aſfignation to a Bond grand by umquhile Balmidlies in 
'J cAmnoi6z5, He obtained Decreer againſt this Balmadies in the 
Court of Rojecobie, Balmadies Suſpends on this reaſon, that his Father had 
no obtained a Certification inan Improbation againſt Mr, Archibald 
Fegſes and againſt Zanton Mr. cArchibalds Good-father , who had med- 
ledwith bis Writs, and taken away blank Papers, ſubſcribed by him, as 
alſo the Diſcharges of this and other Bonds, Therefore for ſecuring him- 
ſelf againſt both, he had no other remeid but by Improbation , to torce 
them to produce any Bonds wherewith they could pretend to Charge him, 
that he might clear the ſame in his own time z In which Improbation hecal- 
led for me Writs in particular, and in general , al Bonds conceived in 
favours of either of them, or whereunts they had Right by{signation z and 
puuns rUge extract aDecreet ofCertificationz after which,neither of them 
ever inſiſted till Za/madies was Dead, and the Preſcription near run, The 
Charger anſwered, 1% That ſuch general Certifications can have no ef- 
{e&,. 2*, It was in abſence,. 39, It isa legal advantage, and is taken off 
byanother legal advantage, wiz. The Decreet Charged on, wherein the Suſ- 
pender compeared , proponed a Detence of payment, and made Litiſcon- 
tefation ; and therefore this allegiance upon the Certification is competent 
and omitted, It was Replyed, That competent and omitted in Decreets 
of Merida Courts, is never ſuſtained, but where it appears tobe doloſe 0- 
Weed, and animo protelandi litem, as in the caſe of Payment, Compen- 
tron,or the like, But Procurators of inferiour. Courts underſtand nar Cer- 
(nem, nor the effe thereof ; neither did Balmagdies himſelf, though 
tath the priviledge of an Advocat, being without praice.. «1 
"TheLords found, the Certification, albeit general, valid agaioſt this Bond, 
being. then aſſigned to the Charger, whether he compeared or-not; - Im» 
probation being a general Remeid to ſecure all the Leidges againſt any Right 
real or perſona], that might be pretended againſt them 5 and found compe- 
tent 20d omitted in an inferiour Court, in matters not ordinarly underſtood 
» hot relevant, 
contra Murray, eodem die, 

fm being a Decreer obtained againſt Parrick Murray, an Infantof 

| £L four years old, as Charged to enter Heir to his Father, 
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The Lords Decerned againſt him, but ſuperceeded execution till his Ph 
pillarity were paſt, in reſpe& he had no Tutor, , 


Holms contra Merſhall, February 2, 1677, 

Hriſftian Holms by her Concra@ of Marriage being provided to the 
(A of all Sumsand Goods acquired by her Husband,betore, gr du. 
ring the Marriage z Purſues Fohn Merſball as Executer nominat to her Hy, 
band, or as intromettor with his Goods, to tulfill her Contraft, The hg. 
fender alledged Abſolvitor , Becauſe the Purſuer received a third of her 
Husbands whole means, which being the proviſion competent to her 
Law, fhe cannot both have the third of the ſtock of her Husbands mean; 
2nd crave a Liferent of the wholezfor by accepting of a Liferent of the whole. 
ſhe hath paſt trom the Property of any party it being incompareable, hat 
ſhe ſhould be both Proprietar and —_— of the fame things, Ir was my 
ſwered, 19, That except her provition of Liferent bear, 7o be in ſatisfa 
Fion of all that ſhe can claim, no Proviſion by PaRion can exclude the p;g. 
viſion.of Law, as hath been ordinarly found in Terces, that a Conjungiee 
how great ſoever, doth not exclude a_Terce of thereſt of the 
Eſtate, unleſs it bear i» ſatisfaiFion thereof, It was LOT That the 
Defence founded on, is the inconſiſtency of a Right of Literent 2nd pyg. 
perty-of the ſame ſubje&, and nor the preſumptive acceptance in fatisf4 
ion : and therefore if a Wite be provided to a part of her Husbands moye. 
able ſums or Goods, ſhe cannot both have the Literent, and athird ofthe 
Property thereof ; yer ſhe may havea Third of any other moveable Suns or 
Gogds, not provided to her in Liferent : And therefore the Purſyer hz- 
ving drawn a Third, the cannot have a Literent of the other two Thirds; 
or elſe ſhe ſhould both have a Liferenc of the whole, and the Property of: 
Third. , It was Duplyed for the Relit, That a part of the Husbands E. 
ſtate bears Annualrent, which is Heretable quoad fiſcum & veliftam, and 
therefore her acceptance of a Third of the Moveables cannot exclude her 
{rom theLifereni of the Sums bearing Annualrene, 

The.Loerds tongd; that the-Liferent of the whole mean: provided by the 
Contract , did exclude the Relit trom rhe Property of any Part » Bur 
ſcing of conſent ſhe/bad drawna Third ofthe Moveable Sums and Goods; 
key, tound;ſhecoutd nordaim the Literent of the ocher two T hirds there- 
of, but-as co the Satns: bearing Annualrent, whereof the Law gave her 19 
ſhare, The Lords-faund, ſhe had right to the Liferent- thereof, with'tle 
Property of-a Third of what was' ſimply moveable, 


' Hamilton contra-Bonnar, February 6. 1677, | 

Zax Lockhart and Hamilton bf Raploch her Spouſe, Putſues Fame Jon- 
#er-4s Repreſencing his Brother, tor payment of Bonds granted by, his 
Brother to her; andinfiſts againſt him as behaving as Heir , who alledged 
no Proceſs, 'beczuſe this Putſitit was tre annum deliberandi, 11S Ms 
{werted, That' anwar debiberandi, is only granted in favonrs of appearind 
Heirs to Delibetat ,i and Chooſe, whether they will abſtain from the Here 
tage; br wilſimeddle:cherewith ; bur if either chey Enter or. [mmix them- 
ſelves; by bebaving' as Heir , they can pretend no turther priviledge to 

Detiberar, PLE? | ng! 150 
'The: Lords found, -that bihaving as Heir, might be Purſugd within the 
year,/:as- well aS'againſt an Heir Entered, althongh Sir Thomas Popes opilir 

on was adduced in the contrair. Se; 
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N this Cauſe 


& Heir, becaule a lirt 


egteced in P 
has continue 


ance is not Relevant, 


mwekeir Pr 


quantity of 


how chat he had 
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Lockhart and her Spouſe contra Bonnar, February 13,1677, 


it was fg:ther alledged, That James Bonnar had behaved 


le before his Brothers Death , he and his Wite 
offeffion of the Houſe where his Brother Dwelt and ied, and 
dto Poſleſs the fame ever fince, It was anſwered, That the 
| [c being ordinar for appearand Hei:s to remain 
edeceſſors Houle, cuſtodie cauſa ; and the Defender had a great 
Merchant Ware that was in the Houle, to diſpoſe of ; and to 
| no mind to immix , he obtained a Warrand from the 


their number to (ett his Brothers whole 


Tenements, that rey might nor fall waſte , and co lite the Rents, thar 
might not periſh , and accordingly did pay the next Terms Rent of 
heHouſe he poſſeſt, Ir was Replyed , That no interior Magiſtrat could 

ſuch Warrand, bur only the Lords, and that h« had continued Poſe 
Mfion before that Warrand, Tr was Duplyed, That any colourable Title 
ms (ufficient to purge this odious pathve Title, where the appearand Heir 
nate no profit, but payed the Rent of the Houſe. 


The Lords found the Defence Relevant againſt the foreſaid 


leace of Behaviour, 


Frazer contra Frazer, eodem die, 


Condeſcen- 


\ Lexander Frazer purſues Fames Frazer of Drumballoch his Father for 
imploying and ſecuring a ſum of Vioney, and all Lands and Conqueſt, 
ins the Marriage berwixt him and his Deceaſt Wite, conform to the 


- Connat of Marriage, by which he is obliged to beſtow the ſum of 


#h0n Land or. Annualrent to himſelf, and his then ſuture Spouſe in Conjuntt« 
fee, and tothe Heirs of the Marriage, and to Provide all Lands and An- 
nulrents Conqueſt, during the Marriage, the one half toher in Liferent x 
and tatally to the Heirs of theMarriage, He doth alſo purſue for motficati- 
' nofan Aliment, his Father being Married again,and himſelf a man, that he 


, Izy follow ſome Imploymenc, 


The Defender alledged no Proceſs, be- 


aſe che Purſuer is neither, nor can be Heir of the Marriage , during his 
Fathers Lifetime; and chough |mployment were made , the Father will 
be Fiar, and Co may Difpone at his pleaſurez and by the Contra, the 
half of the Conqueſt is only provided ts the Wife in Liferent, and totally 


ti the Heirs of the Marriage, which cannot import the whole Conqueſt 
but the Fee of the half, Andas, to the Aliment, The Defender is only 


by 


dbliged to intertain him in his Family, having no particular Calling, ob- 


ng him to be elſe=where, | 
The Lords tound, that the Purſu 


er had intereſt as an appearand Heir, 


to crave Imployment of the ſums and others , contorm to the Contra, 
And z$ to the ſpecial Sum, it the Defender as Fiar did any Deed in pre= 
Jadice of the Security, to be taken to himſelf and the Heirs of the Marri- 


be 


that the Purſuer mighe Charge him to purge the ſame, or to imploy 
ke Sum - And as for the general Obligement of the Conqueſt, that the 


Father might Diſpone for an onerous cauſe, or a rational Conſideration with- 
ont Fraud; but not by an A meerly gratuitous: And found, that the word 
totally, being unuſual and dubious, was to be Interpret favourably for the 
Heirs of the Marriage, and againſt the Contracter, and extended the ſame 
tothe Feeof the whole Conqueſt, being an ordinar Proviſion; but found 
the Fathers Defence relevant againſt a modification of an Aliment, that he 
d iatertain the Purſuer in his Family, 
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Car- 
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Carnagie and her Spouſe contra Clark and Alcorn, eodem die, 
B: Contract of Marriage betwixt Fames Carnagie and Fanet Smit, 
Fames was obliged to Infeft his future Spouſe in Liferent, axd the 346, 

zo have been Procreat of the Marriage, Which failling, the ſaid Jam ſy 
own Heirs and Aſsigneys whatſomever, in certain Tenements in Edinby; b, 
Of this Marriage there were two Bains, Fames and Elizabeth Carpyyy, 
Elizabeth and Alcorn her Husband, Purſued Fames Carnagie tor Inteltmen 
of the half of the Tenement, conform to the Contract, The Deſeqge 
alledged Abſolvitor, becauſe by Bairns in the clzuſe of the Contra@ coy; 
only be underſtood ſuch Bairns as could be Heirs by Law reſpeitive ; PN 
The eldeſt Son alone, and failling him the Daughters equally ; ForourT. 
doth not conjoyn Male and Female in the ſame ſucceſhon, It was anſye. 
ed, Thar Heirs of a Marriage are not Heirs by the courſe of Law, hy 
the Proviſion of Parties, who may appoint their Heirs,as they pleaſe, aj 
itis moſt ordinar amongſt Burgeſſes to provide all their Bairns as Heirg gf 
their Marriages, and who have accordingly been oft- times ſuſtained equyl 
ly whether Male or Female. | 

The Lords found the Son and Daughter of this Marriage, to be Heir g 
Proviſion to their Father in this Tenement equally. 


Bagzeat contra Caldwall, eodem die, 

l Baggat having arreſted the Maills and Duties of a Tenement, x 
J que to his Debitor, in the hands of John Caldwall, Pollellor of the 
Tenement, before the Baillies of Air, Calawall compeared, but retuſed 
to Depone, and therefore was holden as confeſt , and Decerned, Heal, 
pends on theſe Reaſons, 1%, That he was moſt willing to Depone, za! 
produced an !nſtrument of his offer ro Depone, 29, That he hada Tak 
oranted by Fanct Caldwall, by a Factory from her Husband, Hetetor of the 
Tenement, which wou!d Defend him. It was anſwered to thefiſt, Tha 
the Inſtrument of a Nottar , not being Clerk of the Court, could proye 
nothing againſt the expreſs Tenor of a Decreet, but only the Oaths of the 
membets of Court: And as tothe Tackalledged upon, it is null without 
a Tack-duty, and it was competent and omitred in the firſt Inſtance; and 
albeit competent and omitted be not*fuſtained , as to Decreets of Inferior 
Courts, where the Defence is iz apicibus jutis, and isnot obvious tothe 
Procurators of theſe Courts , Yet in obvious. Defences, ſuch as theSil. 
penders own Tack, it cannot be conſtrued , but do/oſe omitted to Sulpend 
upon, and therefore is not receiveable inthe ſecond Inſtance, \ 

The Lords Repelled the Reaſon tounded upon the Inſtrument, being 
contrair to the Tenor of the Decreet, which could only be controlledly 
the Oath of the Judgeand Clerk; and Repelled the Reaſon upon the Ta, 
as being obvious, and therefore preſumed ro be doloſe omitted, 

Dake and Dutches of Bucelewugh contra the Earl of Tweadale, Fe 

bruaty 14, 1677. , 
Here was an agreement berwixt the Duke and Dutches of 3ucclop 
and the Earl of Tweddale, by Interpoſition of the King, whe) 

the Duke and Dutches Renounced to the Barl a Wodſet of his Land 
4.4000 pounds, andcertain bygone annualrents, and the Earl gave « Bow 
them of 15000 Pound, and diſcharged all Right his Lady had as Extewn 
to David her Brother, who was one of the four Children of Buccleugh, be 
ide the Heir, the Inventar of the Teſtament being 188000 pounds, and 6 
likewiſe Diſpone the Right of Baſſenden, unto which he had an ancient clus 
reſerved by Interruptions, being worth 3000 merks yearly, andthe (xp 
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edidcing the Dutches elde# Syiiter | wri ; , 
Tb kondon wore CE LINE _s Drs he 
| iy. and Foy King took burden to cauſe them Rath, but the Duke 
& do now purſue ReduQtion of this Agreement upon Mi 
my nd L fion, agd-cendefcends; that the Puri having wo awry 
Wd and eſtabliſhed Right'6f Wodſee ded with Potl need 
11qu6 _ ght'of odſer cled with Potle{lion' for 1-. 
ipdda0d uncertait) pretences which' had never been clai & for ov 
gdabove.- It was atiſwered That 4t is1 ore 
ator Cont iogedged is By Minor Bot Kod 
he enorme , and exhorbitant lefion 3 Fog - 2 paſs Ps be math 
ror {Exp yn 63; nrFargs A nd Rwy rg quitting a' Dectcet, 
fan, upon which: 'no -Dec follov Accs rap nt nr 
g Sums or Goods; if 42s eye» 7. 6 wang 
portionable without enorme-lefi _— _ 0 2:94 Pd Ow 
PO Jafthon;) mich lef _ was never; nor:can be fuſtained, as a 
ſe- of R edu auch leſs fo folemn a TraiſaQion as this, by. Arbitrit- 
ment, the King having interpoſed, and b Py - 
| nors performance. ,7 be Lords b dh —_ A 
bh relevant, if by the eve y; b * wot te ebeear eg 
50! Ender were "Ho hes, 4:1 us Proceſs, the Rights communicat by 
the Pirfuers then inſti - ae — = yy 
aſe all that was ,giv : i CADE MET, DE. 
MR En orTreddels lot hs her Bs Device 
the WM fare of bis Fathers Ex«<cutry,as bei "th lore mn TURIN 
ſed MW ads having a fourthPart oft Sift = lic 5 By niet eager wr 
of + And the Right of Heſeades,w Topo ces 
2nd for 2s for Davies (hare ofthis F of WL SN OG momenty 
Ser fo ago we: » loud yore Exefro he could pretend nothzng 
the WH tis Bairos Part, becauſe th Def ng On NN ENG, gore, Crag 
ta -/ 119 Is _ E nu did Infeft- David in Fee, in the 
_ ont Poniſi , -m_ 5 rfwagy pounds a year, which was a com- 
4 Ly eg ror Rees 
RA ; , yet being ſo corlid 1 
_r mult be preſumed to have been given 1n catisfation, 29, go i 
Life never claimed any Part of the E = 
riot WW tained any Share of ir ge 1 F Cl Inge -— nay 
* es Eh ac, be had goes Eos Peter, 60 the ref 
o did irts, that fo they port 6 Hom bis Farber, co the ref 
tobe the wind of the Father ankch the —_ = 1 p—_ 
! » all xar by h 
Deed; and by our known cuſtom, Bairrs Married ms en _ 
Portions, If it be not {ly 1 isfact! Fug ooa — 
ey WY 0d. , expreſly in fatisfattion of their Portion Natural, 
T6 pct , they way claim a Share, ad ſupplementum legitime, to 
ke up what they have received already, equivalent to the reſt of the 
"al = "pragma ny Davids Proviſion is much more con- 
_—_ 7 C ve = of the Childrens. - It was anſwered, That 
te Family er = ami 7. or Married , but remained as a Bairn of 
pa 1 Ham _ at == athz And it there had been no more Bairns, 
by _ rig A Ly whole Bairns-part 3 neither was he, nor 
in reprele 2 ors obliged to confer the Lands bis Father infeft him 
2 ee IN Bos = courſe of the R oman-Law, .where there 
Sx 1eneamet: —_ E _ Moveable Rights, the Feudal Law, 
4 y ror ag ", : _ the Succeſhon of Moveables and Here- 
«dal @ of Both. $' A oug = Cuſtom allows Collation,or Imputatt- 
expooll ther Share bar ion, or Tochers granted to Bzirns, as apart of 
z yet was never, by our Cuſtom, brought in by Colla-. 
Sil tion 
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Right 
theſe Lands, t ho Dgs 


who 1s his, Heir, w1ll not.. - +a 1 


ables, tor the Extcutot 'is Heres i mobilibus, atid for the moſt part, » 
Heres fided-commiſſtrint, who whether he be £xecutor nominat,ct Dajehe 
is obliged to reſtore to the Wife her part, to the Baifns their par, and 
to the neareſt of Kin their part z and atiy of all theſe have interdlt topro- 
cure an. Executor Dative cohfirmed,which is additio hereditatis tubilun, 
for them all, which is ſuttable co the AR of Parliament 1617 aukuy 
8xecutors comptable to the neareft of Kin.” $o that if thete be no Exetur 
Confirmed, the neareſt of Kin,have no intereſt, atd ſuch neareſtofKin 
have only intereſt, who ate alive the time of the Cotifirwation, atdfor 
whom hereditas eff adita by the Executor; It is ttue, the Right oft 

Reli& and the Bairns Part are rather Rights of Diviſibn jure jrqm, 
than of Succeſſion, and therefore, though a Baitn die before Confirny: 
tion, the Bairns-part is tranſmitted, but the jus ag#ationis of the tearel 
of Kin , is meerly a Sitcteflion, que non adita non transfertur , and be 
longs ofily to the 'neattſt of Kin, who ate in Being, the time ofthe 
Confirtnations This does alfo agtee with the Deciſion of the Lords, 
the Caſe of Bel and Wilkie, where the three Siſters of Patrick Bel be 
ing Confirmed Execwtors to their Brother, one of thern dying before ti 
Execution of the Teſtament, the other two were found comprableks 
her Shate to her Children, as Fxerutors Confirmed unto het, It ws 
anfivered, That the Right of Blood ought not to be diminiſhed by Foms 
and the AR of Parliatnent bears exprefly, That it is againſt Law, fi 
ty aid "Conſcience, to exclade the neareft of Kin from their Share ;- Aid 
therefore, if any of the neareſt of Kin ſhould die before they canU 


ferm, there were no reaſon to exclude their Children. It was Reply, 
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hat the neareſt of Kin can never fuffer, 'but by their owri negligence; 
they may immediatly. after the DetunGs Death - publiſh Zd:&@s, and 
qbtain Confirmation,and the Law never provideth for ſuch extraordina 
(ales,fuch as the dying before Confirmation can: befor ſeing the neareſt of 
Lig tranſmit their ſhare by naked Confirmation, ther's no neceflity of 
axecuting the Teſtament, as ſometime . the cuſtom was, which required 
z yerylong time, ee) 12 00k 
' The Lords found, that David having died before Lady Maries Teſta- 
meat, was Confirmed , no part of her ſhare did' accreſs to him , nor-did 
belong to the Countels, as Execmtrix,and it ſhe ſhould enter Execntrixto 
Lady Mary, ſhe is «xcluded by her Contra&t of Marriage, Remncing 
d robs (be can have to Lady Maries ſhare, The Defender furder alleadged, 
at the Purſuers bad  homologat this Tranſattion,  by'requiring their 
Commiſſioners to. call for, payment of the 15000 pound Bond, which was 
1 part of the Defenders Obligement by the Tranfation ; and likewiſe; 
bat the Dukes Commiſhoners had demanded the Money from the Des- 
fender. + 29, Ia a purſuit againſt the Dutches at the inſlance of Scot of Haſe 
baden,to denude her (clf of theſe Lands in favours of him,contorm to a-Back- 
and granted by the Dutcheſs Predeceſor, a Detence was proponed after 
Minority upoa Tweddales Right to Haſtenden,as belonging to the Dutcheſs, 
which was a part of the ſaid Tranfaction. It, was anſwered, That the cal- 
ling for the Money, #0 relevat, becauſe - they might, and did refuſe re 
integra before, it was received « And as-to the proponing upon Taeddals 
iohtof Haſſanden, it was but of courſe, by a Procurator, without ſpe- 
cial mandat, and was not ſuſtained, nor did the Purſuers obtain any bes 
acfit thereby. The Lords repelled both theſe Defences, 


-. .; The Kings Advocat contra Rankin, February 15. 1677, | 
FUHe Kings Fleet being at Sea, under the Command of Prince Rupert, 
+ be'commanded: out the Nightingale-Friggat of 36 Guns ,' com+ 
| dy-Captan Pryce, and a French-Galliot,- to cruſe, and wait to 
rany-of the: Da#cb-Fleet, or-men. of War,and they did rencotmter 
a Datch»Privateer failing towards Holland: with three Prizes ; whereupon 
the Nightingale gave chate to the Dutch-Privateer, and after'{he fled; took 
two of\the 1 Prizes, ande while he was: parievng the Dirtch-privateer, the 
French GiViat; purſued the-+tbird Prize, .called the Tortoiſe a FrencWShip, 
Iothe.@ean tithe Captain»Rarke a Scotiſh Privateer attacted the Tortoiſe 
and made her; ſtrict Sails but becauſe the French Galliot was urider Dutch 
Colors, "be forbare tobodrd the Tortoiſe: till the Gathiot came-uÞþ; and 


| dibdvered; that he:was-nat an Enemy, -and ther: Rankin buirded: the Tor. 


4a&-and-put aboard thereof part of his:Crew, and: brought the Maſter 
inpur by the Þutch Privateer, with the teſt of the 'Datch aboard» Ram 
## Friggot 1 whereupon:the Nightingale came up,” and was about "the 
diftance of 14 cangon :ſhot.; when Rents: boarded: the Tortoiſe, which 
| enr>upory to Leith,:;and donfignod)the-farhe in the hands of Sir" James 
enifidld ad Hooper, ha 
to 


ingCommithon from the Commiſſioners oftheAd- 
apeE rizes, thavſhould be broughtup intoSearlard, 


RT nay yr wma obs the principal Coni- 
fhenes of Prizcy But im the ſecond 1nftance;} by review of the Sentences 
«f hb xſttitagyi-jbdgesctividmiralicy. -Capraim Proceileftra Decharation 
unter: tibands'bearing,.. Tha? oibrle. be war in\ puejulafube: Dutch-Priva- 
err; hating in poffetſon threo.Proxds,; Rankin id 'athdf the Tortoife, in pro- 

tion ;1 : 30s: Was abobt 190 diftan, but that be- 


\" t Rankitieiboerded; the Captain de np, and was about 2 Gun-ſhat diffamt, 
+4 can 
of 


'Kinkity iandabe; Gabio a property, he _— = 
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Ship, and Mtn aboard, with ſome of his owt to Leith, and conſfieney th 
ny Kings Sub-commiſſioners there ; Rankin did raiſe a Proceſs of i Ja 
cation of the Tortoiſe as Prize, before the Judges of the Admirility off. 
land, and cited the Dutch, who were put aboard by the Dutch-privany 
who bad removed alt the French out of the Ship. In which Provels, hs 
Lybelled, that the Tortoiſe having become Prize to a Dutch-privates+ be 
ing 4 French-ſhip, and long in theiDwich pofſeſſion, and thereby jamie 
become his Property,he bad by capture attained poſſeſſion, and the tighy 
his Prize now recovered from the Ditth. In which Proceſs, $4 >. 
Hooper, Sab-commiſſioners for Prizes, reſiding at Zeith, conipeated, ay 
detlined the Admirals Jurisdiftion, and did alſo propone Deftnowiq th 
Canſe; viz, That the "Tortoiſe belonged to the King, 4s being the Pyiz, f 
the Nightingale, and French:Galliot , i» the pnblick ſervice of the 
who haviyg defeat the Dutch-privateer, who had the right and poſſeſſmn Fu 
Prizes, and being in profetution thereof, had right thereto, and the un 

of the Privateer conld not give, or continue his Right of 

The Judge of the Admirality having examined ſeveral Withillk 
anfwer, viz; The Dutch impit by the Dutch-Privateer aboard the 

ard three of the Privateers Company, He fand it proven, that Ruth hut 
taken this Ship, and anlefs the Sub-Commiſhoners would offer i 

that the Kings Friggot would probably have taken her, though 

had not Rtopped her, whicti they do not undertake to prove, hit fho. 
teſted, that the King having called for an accvihpt of that Prod, wa 
the ſame beitig ſent tro him by the Duplicats , the Admiral coll wy 
proceed, till His Mije#ies pleaſure were known; yet the- Adivtal th 
clared in-the Decreet; that having ſetit the duplicats a year befort; t the 
Lord: Secretary without any ſtop to his procedure by the King tw 
therefore proceed, and diſcern as aforeſaid. This matter being n 
ſented to, the. King, and the Cafe. ſtated by the Judge of the 

of Exglanud, the French-man who was Maſter of the | Tortoiſe, when ie 
was taken by the Dutchs»Privateer, was examined: there, and'wi thi. 
mitted by the Lord Secretaryy with an order for His «Aajeftty Adwo- 
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queſtion; whe! they bad Right jure prevemionisunlels they had ceaſed 
con _— eſo that Occupation by the Privateer was not lawful, 
baginjurions, and therefore could not give or retain the Right of Property 
1 him 3 for itis certain, that aJl who ſerve in any Publick War,do acquite 
help capita, not to themſelves, but to their Maſters, and ought to, be con- 
ne wich their Wages, except whats grantedor permitted to them, ſuch 
the Cloarhs and Baggage of Priſoners of War, which are allowed to 
Souldiers i - bello, to encourage them to take Prifoners, whole lives they 

ve, ard fo Privateers have for their pay, their purchaſe by their Com- 
aihonz but the Kings Friggots under his Pay, or his Auxiliaries, haveno 
anvat right;but their Prizes belong to the King, for whom they Fight, It 
as anſwered for the Privateer Detender, To the firſt Reaſon of ReduGi- 
a, that the Adtniral of Scotland hath JuriſdiQtion to determine all Prizes 
are actually-in Scotland, rationeloci; but ſuppoſe he had not, the Eng- 
Commiſſioners have prorogat his Juriſdiction, by compearing and pro- 
ne defences in the Cauſe, & primns a@ns judicis eſt judicis approbatorins, 
which doth alſo anſwer the ſecond reaſon upon want of Citation z for the 
Commi compearing,and not pleading the want of Citation,nor fiſt- 
ig upon their Declinator, but inſiſting upon Defences in the Cauſe, 
aq Judge ordinary , though otherwayes wanting JuriſdiQtion , as to the 
Matter 0 Queſtion , might proceed to determine the Cauſe upon the 
Defences proponed,and theſe Defences with adhering to his Declinator, 
was 0! comtraria fac#o, for proponing a Defence in caſa, is incon- 
fiſtent with Declmators. The Lords repelled: theſe reaſons of Redu@ion, in 
rejeds of the Defences upon the Commiſſroners comparing, and proponing De- 
ſme in caula, inftruted by the Decrers ofthe Admiral, And as tothe main 
iſ69 founded on the point of right. The Defender anſwered, That the 
eo Property was by the Law of all Nations fixed, atid not left to con- 
jure or expeQation,butis perfetied by Occupation or Poſſeſſion z where- 
dfihetiolt general Rule is,quod eff mufſins fit privei occupantis :* And the next 
is belp capta ceddunt captenti, And therefore if the Ship in queſtion bay= 
Ig beto firſt caken,and peaceably poſſeſt by a Duich Privateer,who became 
ner je leifinnd having eſcaped from him, and bat in the attempt to 
tcover liberty, the Capture by the $cottiſþ Privateer by the fame right of 
Wargſtablifſhed the property in. him 3-;neither was his Capture 1njurious, 
\boeauſe both be and the gther Friggotsbeing in the ſame publick Servieeze.is 
Gegpt the expeRation or proſecution, but the Capture that gives the right; 
br wich there is aclear inſtance in the Inſtitutions of the Rowan Law,ge re- 
9#777i6,that he who purſues awild Yoall though.he wound it,acquires 
thereof, gxcept he take its And the Law gives that rea- | 
thin nay, inzerveen that.mi 
the | pretence bs tar 
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(clatation acknowledges, * That when Rankin took the Ship, he Was ; 
| © purſuit of the Dutch - Privateer, and that the. French Galliot was 
.* Miles off ; / and the other Witneſſes, viz he whohad been the Privatees 
*Ljeutenant, and the Maſter a Mariner, deponed, that the Privateer, 
-* the Tortoiſe (tri Sail about Mid-day,' and-it was 4 or 5. hours afig; be 
-*fore he Boarded her, waiting to know whether the French Gallic, Wa 
'< 2n Enemy, ornot ; andthatthe French Galliot was 6 or 7 Miles to the 
« < Lee-ward, and a flow-failing Ship, and: the” Nightingale was in Purkui 
(of the Dutch Privateer, and theother Prizes.. It was Replyed for the Pur. 
ſuer, That albeit Occupation/and Poſleſhon doth accompliſh p 
yet it muſt be lawful and got injurious, for that 1njury would hinder = 
; ſolvethe Property, and force the injurer to reftore, which is as 
BY - a Principle, as that Poſſeſhon is. requiſite to Property; and the caſo of 
if defeat Fleet or Army! meets not,for there all-by-cuſtom of War are jnyj 
and allowed to preveenand out-go one nother,which is not ſoin particu) 
- Prizes,which-may beall reachedneither doth theBrockard of the 
take place,butitis redargued by the. Commentars and Cuſtoms of Nai 
as Vinnius and others remark onthe place cited, ſo that nothing cog1qy, 
relevant for the Privateer but the certainty of the eſcape of thePrize which 
1snot proven, but only: by the Privateers own, Crew, who got. ſhare of th 
Bootie, - It was Duplyed, ' That long before they: were adduced as \Wit, 
neſſes, they were diſmiſſed, .and*our of the Privateers. Service, and ha 
receivedtheir Wages, 'and could neither-tine nor win in' the Cauſe, ; 
- "FheLords found,that the;Friggot under. the Kings Pay, having'de; 
' the Dutch Privateer,who was pollefſed of the: Prize inqueſtion,wamnyigy 
and proſecution thereof 3 tharithe Privateers. Capture and Pofleſſion yy 
injurious, . otherways than to afſift the-firſt Attacter,unlels it had been 
- ven that the Prize would have eſciped.if it had notbeen ſtopped,and for 
to \trike Sail to the $cortiſ/arPrivateer,bur by the Documents and Witneſſs 
- adducetbefore the Admiral, and/reviewedby the Lords, that was foun] 
proven's' yet becauſe the moſt ſpecial and pregnant Witnetles had beer'jn 
the Privateers company, he was appointed to anftru& that they were out 
-of his! Service, and unconcernediin the event of. the iProceſs at the time 
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«;Gefy, and Arms of Lerirt, With this provi / bd 4077» 511 
«fats, or the Hens male otthen ag yt nin that if atty of the (ai 
«alſo 10 thekal-of Rorikes, of L Ys [Mal after af ſiibectiio aids per- 
«and E[tote'{hallivp/o fad = £ ord Melral, in that eſe th =] ſurged 
Gfayours the-petſon (6 rai rro yn ro' the next Heir bf T *" {ard Dr nity 
-y ich fajlzKWgA0 rho ar (haw be'Holderi 6 ng n Whoſe 
«evid tarbot Wcews and Mar ptoerbat; of tobe rh ude hitter,” 
her-ts/the Earl of Lew —_ Lf Colmes of Wet w pr berwixt 
«xl failvirinks, dis Neits and Wakieny ThE NL ONES Loon he fl! to 
dat jv caſe. of foilzie of not pe igheys: Thive oy” Li ojn6a —_— Which: 
Cgjoned, 'or-any of theth E — — provi fo »uſe irritivt, 
ene perſon and Hear of Tait AY afd-(Eſtate old * betore-men- 
«tir body, 'who (ll be rare. ſcellbding the friÞziats F robes to the 
6 gext bn-Heir of Tailz(e. "y td nude ther ſelv a Filth he Heirs of 
vote (aid Earl in bis own ti ; is olfscetloved, "et ial be-t of the 
WQouly af er ee Infefrment afar to ver the/fald Thi) Ayr be ffme 
trevor four Daughters, w__ wie the Ebtl of £244» died" as he pltales. 
hereupor! Brieves were raiſed f all died Without Ie; PTY 
Cn adcall 25 Heie bf, Ja lerving of Duord Metoil, Un-infetr 3 
Bectot Rotbes then) Chancdlloy _ to the-'Batl of '4 rt wo SON to 
typatt in Exchequer in the _ ad NO Sohs,'Thert warargy A Ka oor the 
te Ghancellor, where the Lo TP of Sir Willow Brovs, 6 4 of Non-en- 
odor, and alledged that rhe Go Melvill cot\cted ad Abe; e brfiove of 
mulriag theee Commitfioners Diniffion to the THelhiliy; Fo the Chin- 
twobchde the Chancellor, b of Theſauty as a 2uornm i fo Exche uer, 
kinklfwas a Party, nor 6,19 not'be Judye of thib har deity bur 
tinſlf, and offered to tak e up the 9nvrare, by Sipnitlg etence, where 
YerSir Williaw Bruce offeri e the Gift with the burden of in favours of 
ns, he was preferred prey Fa take the burden of the all the Debt : 
Gifwa palt, the King wrote 7» _ paſt with that barden _— —— 
Gifefteoa puſs 1! bis pleajure a Letter to the Lords of Excheg fore this 
Gitrwa paſt, whereupon _— known 4, but crE the - equer, tBaf ns 
a um rein of rs fuentc ne Lond pr: 
in E er Gi 1: Mel- 
vey Dew hl ei to was _— — 4 gs Letter, which 
tie Wikiew Brace #s _ ro the Farl of Levin Ny 4 of the Btieves 
Eaddom of Levi untill a atar , whoſe Gift -— luted th at the inſtance 
during the time of the Di! next lawful Heir, and whete\ Ange of the 
”=! bope or poſſibilit of pute, a Clauſe for declarin tha ere Was Ihſert 
ra be jerved - —__ of the Chancellots Tody x4 Hep Talk 
"the coutle of th | evin, The Adwvoc 4 . T ail- 
Advocation cra +9} oy was Advocat of conſent we _— come jn 
Lords, that being th it night be remitted 5b A the raiſers of the 
Law of this Kingdom ny effe& of an Atmos of _— s named by the 
Seuibas Inq» ———_— only be ſerved b =. 3 for by the 
tha Melvill ; wick and the Lords cannot Ao Je ge-ordinar, or 
roationsthe Lords G L _ Negativh, that he is not ny Aﬀe rmaiive, 
Jdgeer -wlarrealy - etters of Adyocation, to A oth _ in moſt Ad- 
DI co ehdipmene Faltho 6 gh veat from Inferior 
thor Judge ncez but in other c c principal Cauſe, in the 
t® thr robe. —_— competent, of oy ws bows from the Infe- 
committed + -x, thy the other Patt through rclatio 
Ivjuſtice in the Caule, dye de as Malverſant, by baving 
S\C 4 o not Adyocat the Cauſe to 
themſelves, 


- 


ſebilityz This point, was debateg-after the Diſpute 1n the. point of Right, 
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themſelves, ; butdo remit it to: the competent Judge, as: if the Confirinai, 
on ofa Teſtamentwere Advocatfrom aCommillar, in whoſe juriſdia; 

the, Defun had not his principal, Domicile, the Lords' would Advygey 
the Cauſe, but not ta, themſelyes, becauſe they cannot Confirm a. Teſtamay: 
but;would:-remit it to,the-competent '/Commiliar. 5: or if aj Sheriff werepre: 
ceedjng in a-Cauſe.Criminal,the-Lordgupon his incompetency,as not in caps 
city £0. Judge in, Cauſes peculias to-the Jultice- General, as the Pleysof the 
Crown, or upon ;his Relation or:.Enmity, yet-they would: Advocat owt 

ad bunc effetumto remit it to;the Jyſtices who hath not pewer of Adyogy 
tion-4 but the ,Hards; of Countil and Sefſion;.as they. are His c34gz 
Council, thoughmgt, bis $ecret:;Gouncil, albeit, they cannot, judge Canis 
Criminal in, the farſtand,ſecondanſtance, yet'they are. Judges to Adygy 
cations,or Remits therepk,ſo inthis Caſe they capionly Advocat the Brievey + 
adorns 00 ARE, with.or/without Alleflors. It was anſwered for 
the Donatar, That the Lords.ought-not to remit the Brieves, but to ſtop 

the ſame,. and declare, 'thatduring the poſhbility of a ſecond' Sons of he 
Chanceltors Body, there could be no Heir of T eilzie ſerved tothe Emjgf 

Levin.: It was Replyed, That. there- was no foundation in the Adyor: 

tion whereupon the {ords could. dedglare,ſeing it:contained no Declaratory 


.concluGion. . It was, Puplyedifor the D oratir, + That there was now tn his 


Summonds of Declarator a-ſpreial Conclufioh, , that no Heir could be ſerved 
to the Earl of Levin ſo. long as.4, frond "Son of the Earl of Rothes was injyuſ 


and the Lords declared; that they would firit determine in the Declarator atily 
Donatars inſtance, and would conſuter all 1he Diſpute in relation thereto, ſring 
there is, no Declaratory concluſton;m, the Advocation,-, The Daſpate of the point 
of Right was vexy.large, m which it was alledged for David Melvil 2x10 
the:concluſion in the' Doxnatars Declarator, 16. That the Dotatar had no 
Title whereupon to declare the iight of the :Chantelfors ſecond Son, neil 
ther, any: further than the ordinar ſtile of a Declarator of Nonentry; forit 
was, never ſuſtained that -Doratars ſhould quarrel the; Right: of-avy 
Party,, to the effect that their Gift might rake place, otherwiſe: they may' 
open all Mens Chatter- Cheſts. upon pretenees of Nullities, that being® 
ſpecial branch of Gitts of. Nop:entry by reaſon-of. Nullity of Infeſtments; 
and yet that was never allowed, and would be of dangerous conſequence, 
neither was a Donatar ever admitted to ſtop the Entry of an Heir, though 
be'bath a conſequential Intereſt, - 29 The poſlibility of the exiltetce'df 
any. perſon by the Law of this Kingdom, neuber did nor. could op the 
Entry, of the neareſt exiſting Heir, when the Heretage is devolved, which 
is in-contraverſie, and always praQtiſed in many Caſes, as if a Son die In» 
feft in, Lands without Children, - and - without Brethren and Siſters, hisFx+ 
ther will be ſerved Heir. to his Son, albeit there be a nearer 'Heir in ex- 
peCtarion, wiz. 4 Brother or Siſter of the Defun&; and yet though the Fh 
ther had a Wife bearing Children, and they in the neareſt degree of ex 
pecation, the Fathers Service to. his- Son would not be ſtopped an\ Hour, 
which it it had not been an incontraverted rule in Law, there would never 


. have been a Domatar wanting to ſtop the Entry of the Father,ſo long ashe 


might have Children, which might have been ſo long as he lived. If thy 
1magination had ever been thought worthy of the Lords Anſwer, would 
not a Donatar have taken the Gitt of the No»-entry of the whole Eſtate of 
Roxburgh, which was provided to the Lord Ker and his. Feirs-Male, and 


whereby, the Rents of one of the moſt opulent Eſtates of Seot/and would 


have been enjoyed for ten years ſpace that the old Earl ——_— 
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tis Son, to whom the Father was 1mmediatly ſerved 3 or if a Son died 
leaving a Siſter, or leaving a Halt-brother, yet theſe would be his Heirs 
albeit the Father were alive, who would endeavour to preſerve the Succeſs 
hog of his Son to a Brother-german,w hom he might get thereafter : And 
though theſe Caſes tall frequently out, yer till now there was neither a Pro- 
nor a Pretence for a Doratar, and if this Declarator ſhould take place, 
multicudes of Inconfiſtencies and Abſurdities would necefſlarly follow, as 
firſt, that dowinia rerum Junt incerta © in pendente, that there might be do- 
winiues fine domino 3, for the Right of the Fee of the Earl of Levins Eſtate, 
is a Right of Property, and therefore muſt belong to ſome Proprietar, 
and cannot belong to no Body 3 but if the Chancellors ſecond Son have 
Right, he is no Body, and not in rer»m natura; for though Law eſtcems 

in utero pro jam nato, yea and preſumes the ſame to be male, yer no 
Fon or preſumption of Law was ever ſtretched to give exiſtence to a 
neer poſſibility, whereof there 1s little hope, 20, If this ſhall take place, 
there is a compendious way Jaid to.cleide and deſtroy all Creditors, for 
the Donetar claims Right to the whole Profites during the poſſibility, ſo 
that during that time, Creditors can neither have Stock nor Brock, yea 
devices of this ſort might exclude them for ever 3 as if a Tailzie were fram- 
ed to the ſecond Sons of ſo many Families, and by the ſame rule to 
the fifth Son 3 or which is very ordinar, if a Fiar having many Siſters or 
Daughters, ſhould Tailzic his Eſtate to the Heirs-Male of his Body, which 
failzicing, to the Heirs-Male of the Bodies of all his Siſters or Daughters in 
order,and knowing it were eafie to get ſuch a Gift,and fo enjoy the Eſtate 
without any payment of tis Debt,where the Debt would become too heavy 
fortheEſtate, for in that caſe the poſhbility might endure for 100 years; ſo 
inthis very caſe the ſecond Sons of three Families are called, .and amongſt 
themall there is but one extant, and if he were not, or ſhould die without 
Children, during the Vacancy, the ſame would continue during the lives 
of the. Earl of Rothes, the Lord Melvil, and the Earl of Weems; neither 
could Creditors atfeR the very Property, for Law having introduced the 
way of affeting Eſtates for Defun&s Debts, when the Succeſſor enters not, 
by charging them to enter Heir,with Certification,that like Proceſs ſhould 
be had contre hereditatem jacentem, as if they were aQtually entered 3 but in 
this Caſe there is no perſon could be charged, and ſo neither Decreet nor 
Adjudication obtained,for a poſſibility could not be charged. 39, Vaſlals 
could not be entered, 49. All the Rights and Intereſts of the Family of 
Levis a&iv? behoved to be neglefted,for there could neither be Proceſs for 
recovering their Debts,nor (huning Irritancies or Preſcriptions,for a Dona- 
tar would have no Intereſt, nor could there be Proceſs at the inſtance of a 
aw-ex; in poſhibility,ſo that the wholeScheme of ourLaw,Stile andCuſtom, 
ſhould at one blow be overturned, and all the Tailzies in Scotland, which 
rachthegreateſt part of it,ſhould loſe their intent, which are made to ſecure 
their Families in their Poſterity and' Relations; for ſuch a gap as this, which 
mipht oft-times occur, would ruine their Eſtates, and overturn their de- 
fign, and that without poſſibility of remeed, becauſe moſt of thele Tailzies 
ae with Clauſes de nor alienando, excluding any alteration, 59. Tailzies do 
come'm place of Succefſions by Teſtament,for the nature ot Feudal-Rights 
dmittingof no alienation or alteration of Heirs, without conſent of the Supe- 
nor,and the Law of this Kingdom annulling all deeds on death-bed in preju, 
dce of Heirs, do exclude all Succefſions in Feudal-Rights by Teſtament, in 
Plcewhereof T ailzies and Proviſions do ſucceed,and have the like interpre- 
non'in extenſion,not only from the expreſs, but from the preſumed and con- 
| Tet jetured 
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514 The Decifiotts of the Lords of Seſſion, 1655, 
Je&ured Wil of the Defun&,which is the rule in all dubious Caſes,not onh 
by the Rowan Law, but by the Cuſtom of all Nations, who though they | 
do interpret Clauſes dubious in ContraQs contra proferentem, yet in the dif 

' poſitive Wills of Defun&s concerning their Succeſtion, they are lng 
favourably interpreted and extended, it being the common Inte 
Mankind, that the Wills and Minds of Defuntts ſhould be effeQual ; 
therefore an interpetation in Latter-Wills in dubio pro diſpoſito habetwr, b 
quo,vereſtmiliter defunJus ſt interrogatus friſſet, reſpondiſſet : Now it is 
all doubt, that if the Earl of Lev#» had been interrogat concernj 
caſe now in contraverſy, viz. Whether it was his mind, that if at the tiny i 
the failing of his own Iſſue, the Chancellor ſhould not have a ſecond Son exillin, 
whether he would have the next Heir of Tailzie entering till bis exiftencegy 1, 
he would have his dignity ſopit, and the Profites of his Eſtate to fall tothe K; 
his Debts running on and his Intereſts unpurjued, that he would have anſye. 
red, that while the Heirs of the firſt Member were not exiſting, the fg 
of the next Member ſhould enter : for the reaſon and motive aſh 
him in the Bond of Tailzie, is for preſerving his Dignity and Eſtate. |t wy 
anſwered for the Donatar, That he had good Intereſt.to hinder the 
of an Heir, wherein he was founded in the Kings Right as Superior, who 
might well exclude any pretending to be Vaſſal, who had not the jug 

Right :' And as to that Detence # cauja, that the Succeſſion of Helrs by 
the courſe of Law, is not fflopped by the poſſibility of a nearer Heir, yet 
that takes no place in Heirs of T ai{zze ; for albeit by the ancient Rines 
Law, the Entry of an Heir was a&ns legitimnus nec recipiens diem me andy 
tionem, and that none could be Heir, who was not exiſtent in the Fanily of 
the Defun&, whereby poſthumus Children were excluded, till by the mor 
recent Law they wete admitted, as likewiſe theſe who were 'Emanci 

were admitted as Heirs, or, bonorum poſſeſoores, yet the matter of 
was exceedingly altered per jus now1ſ/amum, and all Nations, even who own 
the Koman Law, have now returned-from the Subrilties thereohunto the 
common rules of Reaſon; as Vinnivs upon the Inſtitutes on the matter of 

Succeſſion declareth, fo that an Heir may be made for a time, oron what 
Conditions or Terms the DefunGt pleaſes; and there 1s nothing mote the 
common concern of Mankind, than that they ſhould have full power to 
diſpoſe of their own,fo as to take effec in their Lifeor after their Death,and 
theretore we are to conſider the Will of the Defur in this T azlzie, which 
appears by theſe Specialities, firſt, the Subſtitution of the Lord Weil 
ſecond Son is conditional, jaz/zieing the Earl of Rothes ſecond Son, which 
condition muſt either be ſuſpenſive or reſolutive 3 but the Defender will 
acknowledge neither, but pleads that the non-exiſtency of the Heir of the 
prior Member of the Tailzze at the Defundts death, excludes him and bs 
for ever; and ſo if my Lord Melvil had not now a ſecond Son, - the whole 
Tailzie and deſign of the, Earl of Levin were evacuat, and the Eſtate wouk 
return to the Earls Heirs whatſoever, in the ſame condition it wa be 
fore the. Tailzie. : Secondly, when this Tailzie was.made, the 
vils ſecond Son was born, and the Chancellors ſecond Son was in no mar 
probability than now he is, ſo that it would have been an empty Ga» 
plement.to-have-inſert him in the Tailzie, unlcfs it had been intendedto 
wait for his <xiſtenceg and it is the opinion of Peregrinus, that where ® 
Heretage is provided heredibus naſcituris, it ſhould: flop ſo long as they as it 
born, as appears pag. 309, & 310, which (tates the very Caſe now 1nqu* 
ſtion,. and for that maxim domininm non poteſ? eſſe in pendenti, it hath mai 


fallacies, though ordinarly it doth hold, and the exceptions are moſt i 
Succeſſions 
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gccefons; for inſtance, if Lands or Sums be provided to two Perſonsin 
-an-fee, and the longeſt liver in Fee, 1t 1s uncertaih and dependent 
which of the two is Fiar, til] Death did determine it, or if an Eſtate were 
in theſe terms, tothe Heirs- Male of the Diſponers Body, which failzie- 

ing to ay of the Diſponers Brother-Sons who ſhould marry the Diſpeners Naugh- 
ter, or to any of them whom the Diſporers Brother ſhould find mot deſerving, 
n this Caſe the Diſponer dying without Heirs of his Body, the Succeſſion 
were uncertain and pendent, and yer no man could quarrel the ſame as 


' not being a rational and valid eſtabiſhment 3 and though in this Caſe the 


of Levin be under burden, and no great probability of the exiſtence 
of the Chancellors ſecond Son, yet the defence behoved to infer; that tho 
the Chancellor had a Lady bearing Children every year, unleſs a ſecond 
Wn were begotten befor the Earl of Levins Iſſue were extint, David 
Mefeil as Heir of a ſubſequent Member of the Tailzie would enter and ex- 
dude the Chancelfors fecond Son,and all his Succeflors for ever,yea though 
the Clauſe of the Tailzic did bear expreſly, that Jo long as there were hope of 
the Heirs f a prior Member of the T ailzie,the Heirs of the ſubſequent Members 
not have place, and the Arguments adduced for the Defenders, would 
control the expreſs Will of the Defun&, becauſe there would be dominium 
ſpe domino , yet it were a molt unjuſt reſtriction to hinder a Proprietar to 
diſpoſe of his own, for which there is neither Law nor Cuſtom 3 but on 
the contrary; the judgment of the Lords of Seſſion appeareth in the like 
Caſe, though it was by Arbitriment: for the Laird of Blackwood having no 
Children but a Baſtard-Daughter, did in her Contra@ of Marriage with 
Major Batrmatine diſpone his Eſtate to the Major and the Heirs to be pro- 
creatbetween him and Marion Weir, which failzieing, to the Heirs to be 
t by Marion Weir with an other lawful Husband, which failzieing, 
tothe Majors Heirs whatſoever: The Major died leaving only one Daugh- 
ter who died un-infeft, ſhortly after, her Father Corhoyſe obtained himſelf 
infft as Heir, and thereby Heir of Tailzie to Blackwood : Marion Weir be- 
Ing married to William Lowrie, and having by him a Son, there was a Re- 
duRion intented before the Lords of Corhouſe Infeftment and Service, upon 
the fame ground, that while Marion Weirs Heir was in hope, the Majors 
Heirscould have no place; and the matter being judicially referred to the 
Lords Arbitriment, They decerned Corhouſe to dennde himſelf in favours of 
on Weirs Sor, who now enjoys the Eſtate, whereby it is evident that 
o teferred the Heir who was in hope the time of the Defundts death; 
as to the inconveniencies adduced on the other part, firft, there gre 
greater mconveniencies on the contrair, viz. the perverting of the order ' 
of Succeſfion, deſigned by the DefunCt in excluding theſe for ever, whom 
bemoſt favoured. 29. Though the other inconveniencies were greates,in- - 
m n0n ſolvit argumentum, and yet all theſe inconveniencies 
be cured, . for when an Heir cannot be entered, all the Rights of the De- 
fundt remain in hereditate jacente,. and the Lords may uſe the remecd or- 
dinary amongſt the Rowans, curatorem bonis dando, neither will the Cre- 
ditors hazard be ſo great, for the King, as in other Caſes, ſo in theſe Suc- 
ceffions will give Gifts with ep en of Creditors, as in this Caſe the 
Ex hath burdened the Donatar with the current Annualrents of 
ditors,and Creditors may adjudge ſoas they doagainſt Donatars of 
de, or »Mimns heres, Tt was Replyed for David eMelvil, That the 
- Defences againſt this Declarator are no- ways eleided or ſatisfied by: the 
Ankvers, for if it be ſufficient for the Donatar to found on the Kings In- 
tereſt, he may reduce all R. . - Nom-entry may take place, which 
tt'2 none 
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none can do but the Kings Officers by ſpecial Warrand, neither is the 
fence from legal Succeſtion eleided by the Donaters fole allertion, tha 
Tailzied Succeſſion proceeds not in the wayof legal Succeſſion; or it istme 
they differ in the perſons who ſucceed, but there is neither Reaſon, Lay 
nor Cuſtom adduced for their differing in ſerving the Heir exiſtent at th 
time of the Fiars death, and ſuſpending the ſame upon poſſibility or 

of a nearer Heir ; for as to that point, there is no ſhadow of difference 


berwixt the two Succeſſions, and ifany were, the ſtop ſhould ratherbefy 


the Heirs of Line inthe legal Succeſſion, who are always of the ne 
blood to the Defun&, whereas the Meinbers of Tailzie doever break the 
line of neareſt of blood, and are often-times very remote, and ſometi 
have no relation at all by Agnation, as in this cafe the Chancellor bez 
the DefunQs Mother-Brother,is but a Cognat,and hath no intereſt in 

to the Family of Levin, nor any of his Sons; but though the 

had expreſly declared, that no poſterior Heir of Tailzie ſhould be ſeryyy 
while there were hope of the Chancellors ſecond Son, that would 
indeed take off all Arguments of the preſumed or conjetured ij 
of the Defun&, and yet it is no abſurdity , that it ſhould not be « 
feQua, as not done habili modo,and tothe hurt of Creditorsand Yaſlalg 
inconſiſtent with the nature of property,and no more effeCtual than if they, 
fun& would have provided his Heirs of Tailzie to ſucceed to hit, wig 
Burden of his Debt,or without Teſtament , both which would be indffeqy. 
all, as all other things eſtabliſhed as jura publics, for common utility, and 
not for the particular intereſt of a Party, which though he might renounee 
or alter, as introduced in his favours, yet not the other, for padis prive. 
forum non derogatur jure communi; But what pretence can there be to flog 
a Service in thiscaſe, whereno ſuch thing is expreſt by the Defun&; by 
on the contair, his conjeQured will muſt be elicite from his defign 
continue his Dignity and Eftate, and ſo not to interrupt his Dignity foe 
Many years, and ruine his Eſtate for ever 3 for the conjeured will is ever 
taken from:reaſon and inteteſt, arid nothing can be preſumed which is 4 
gainſt the ſame, and none but a mad-man can be thought to havehad ſuch 
. 'a mind, by putting the Chancellors ſecond Son in his Tailzie, to buy his 
memory for many years in a ſimple poſlibility 3 and the conjeRure onthe 
contrary are empty miſtakes, for when this Tailzie was made, the Ex 
was 2 young man, having three or four Dafoe, and a Lady bearing 
Children every year,andlittle was dreamed of this event,that hisHetrs ofTai 
zie would immediatly fucceed to himſelf, but that if his Iſſue ſhould hap 
pen after a long time to ceaſe,then the Chancellors ſecond Son, or the Heirs- 
\male of his body ſhould ſucceed 3 and according to what was the molt or- 
dinar and probable expeQation, the Chancellor would have been dead be 
fore the Earl his Nephew, and all their Off-pring, ſo that there was no 
thoughts ofany uncertainty or hope, for then the ſecond Son behoved to 
have been exiſtent, or the Heirs-male of his Body, and not to be poſlible 
after the Chancellors death3 neither is the caſe here of the inſtitution of 
Heirs, which were #aſcitzri, as in' Peregrinus caſe , whoſe Authority is 
ſmall moment,and whoin thatplace adduces the contrary opinions of moſt f 
mous Lawers z but here the' Conception being of Heirs procreat, or tobe 
procreat, is by the common Style, and hath no ſpecial expreſſion, butare 
redundant words of Stite; which though left out, would make no alters 
tion , far lefscan tmport the DefunRs will ſo contrary to his intereſt. And 
whereas it ispretended that-the ſubſtitution of the ſecond Son of the Lord 
Melvill, is conditional, failzieing the Chancellors ſecond Son , it is - _ 
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miſtake z for the words, which failzieing, imports only the Order of Succe( 
fon, and isno miore than if it had been thus expreſt, the Heirs of the Dif. 
body, and after thcm the Chancellors ſecond Son and his Heirs 


4 DT 2nd after them the Lord Melvills ſecond Son, &c. For though in a 
tthe NY Diſpoſition or laſtitution, that Clauſe i= caſe of failzie, or failzieing Heirs 
hope wy body, 1 diſpone to ſuch perſons, this were truly a condition, becauſe | 
lice kom, no Subſtitution in Succeſſion, but a conditional Proviſions but 
ef  wherethere is a Subſtitution, which failFzeing,it imports nocondition, either 


Suſpenſive or Reſolutive 3 and albeit both ſuch conditions may be in In- 
'bfments, or Diſpoſitions of Lands, as in Infeftments of Reliet, or War- 
rindice, which always expreſs or imply a condition of diſtreſs, and fo Suf- 
jend the effe& of the Infeftment, till the purification of the condition by 
diftreſs,or the ſame do reſolve by relief ; yet the Infefunentis a valid Right, 
andhath a certain Proprietar, and is not dominium ſine domino, and can- 
got be drawn in example, to make Property once conſtitute tohave a hia- 
| "_- become »w{ins, and without any new Deed revive again, as is 
Neaded; neither doth the inſtances adduced infer the ſame, for ir is 
hot debated, but Succeſſion may be doubtful and dependent before the Des 
funds death, for then the Proprietar living is Dominki, and the Cone 
-fiars are the ConjunQ-dowini 3 but that poi# dilatam bereditatem, 
there ſhould be no Heir that could enter, and ſo dominium ſine domino, is 
mg inconſiſtent z for im the inſtance adduced of a Brothers-ſon, 
{ubſtitute to the Diſponers Heir-male, who ſhould Marry the Diſponers 
Daughter, or whom bis Brother ſhould choiſe, that would never be the 
Lt termination , but which falzieing, the Diſponers. Heirs whatſoever, 
who might immediatly after the Defunds death enter, or compel the Bro- 
thets-ſon toenter,eitherby Marrying the Daughter,or by being defigned;aud 
itwould be a gro(s abſurdity to pretend that they might delay during their 
I&dough the hope were much nearer, it being always in their power eve- 
tyhour, and not like the procreation of a ſecond Son; but it cannot be 
_— the Earl of Levir intended the Chancellors ſecond Sonto have 
the b of his Eltate,before he was gotten or born,and to have clogged 
12 (ry of Tailzie with a ſuſpenſive condition; neither yet that hein- 
ded a reſolutive condition, for it was eafie and obvious, that he did ex- 
welly provide,that as incaſe the Barl of R othes ſecond Son ſhould ſicceed to the 
ISdeof Rothes, that he ſhould denude in favours of the next perſon Heir of 
3 fohe would have provided, that if through the non-exiſtence of the 
Chanel ſecond Son, the Lord Melvills ſecond Son ſhould ſucceed, that pon 
ry the Lord Melvills ſecond Son ſhould denude in his favours, 
adbo the Succeſsion be fides Commiſſaria, But ſeing the like accident is 
thouglit on, and expreſly provided for, and that isnot provided for, it can 
lever be thought the conjeRured Will of the Defunt, And as to the Sal- 
v97tothe inconveniencies,they are wichout warrafhd orexample 3 for there 
Was never in Scotland a Cnrator bonisz neither can the conlcquence from 
Adjudications againſt Donatars of laſt Heir and Baſtardie take place here z 
for inboth theſe caſes the King ſucceeds as Heir 3 and though the Law al- 
lows Him only of all Heirs not to be 1yable perſonally for the Detundts debt, 
t quoed vires Hereditatis by Adjudication, yet in this cale the King is 
*Xcnded to have Right only to the profits during rhe Non-entry or Va-- 
ancy, and that without the biirden of any Debt;. ſo.thefe could neither 
And beadjudged,or any way affeted : And as tothe Property,the King hath no 
Lord If tereſt, and therefore no body could be called for obtaining Decreets or 
_ Adjudications of the Property, during the Vacancy, and the Non _ 
ake; Ttt 3 
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cy of the expectedHeir:And as to the inſtance of the caſe of Blac ith 
evidently contrary to the Donatar, for 11 that caſe Corbouſe the Heir exifien 
raiſed Brieves, which were Advocat to the Lords, asin this caſe, and af, 
* debate, were remitted to the Judge-ordinar and Aſſeſſors named; but the 
"Lords were far from declaring, that during the poſsibility of Mario: War 
' Heirs, there could be no ſerying of Barnatyns Heirs , and therefbre (;,, 
- houſe was ſerved and Infeft, It 1s true, when Marion Weirs Sou cameto þe 
"exiſtent, and a Redudion or Declarator at his inſtance, the Lords qiq ao 
- proceed as Judges, which they would frankly have done, if there haq been 
ground for this pretence, to exclude the Heir exiſtent, upon the po, 
Jity ofa nearer3but though the nearer Heir came to exiſt,they were not cley 
to reduce, but asin other caſes where the Law is difficult, and theren 
'be Equitable conſiderations thereto, the Lords did require a judicial Su 
: mifflon tothem, not as Judges, butas Arbitersz upon which account, a4 
not by Law, they decerned Corhouſe to denude in favours of Myriy 
Weirs Son, upon payment of 20000 pounds. | | 
In this Debate it being propoſed 2nid juris if Melvils ſecond Soni 
be entered, and after his death, there ſhould be exiſtent, a fecond Song! 
the Chancellor, and likewiſe a ſecond Son of the Earl of Weyms, and og 
Heir of David Melvils Body, Whether would the Chanceltors fecondſq 
have right, as Heir of Tailzie, by a Branch prior to Metvils Son, Q 
Weyms Son, though of a Branch poſterior? But Metvil# Adyocats did q 
anfwer, that ſemel excluſus ſemper excluſus, and the Chancelfors Adyocas 
anfivered nothing : But this coming to be reaſoned amongſt the Lor, 
all did agree, that the Rule in this Caſe, was the preſumed and 
ed will of the Defun4,and many were of opinion, that the non-exiſtenc 
of an Heir of Tailzie, ofa prior Branch, could not ſtop the eh 
exiſtent Heir of a poſterior Branch, during the non-exiſtence of the fir 
Branch 3 And that the Defun could never be thought, to ſtop h Dig 
any for a confiderable time, and hazard his Eſtate upon e 
an 


therefore, that the neareſt Heir at his Death ſhould Enter. But if 


after his Death,the Heir of the prior Branch were then exiſti 
not be excluded,but ſhould ſucceed as Heir of Tailzie to Dat Meki, 
and not only be preferred to the Earl of Weyms Son, but to the Hein 
of David Meluils Body , who were not called, or reſpeRed as David 
Melvils Heirs, neither needed they to be ſerved Heirs of Lyn ta og 
might Renunce to be his Heir of Lyn, and yet enter as his Heirsof Tall 
and'therefore were no more reſpected than if they had been exiltentite 
time of the Tailzie, and named, and no more than the ſecond San dl 
the Earl of Weyms;but as the Heirs of Marion Weir were called in Blackpuod 
Tailzie, who neither needed, nor could be her Heirs, ſeing they mg 
enter when ſhe was alive, and therefore were only Heirs Demonſran 
So David Melvils Heirs was the ſame way called in this Tailzie. And 
it-was propoſed, that -as in England, where fach Tailzies are frequett 
The Fiar of one Branch, after the poſſibility of Ifſhe extinft,becomss 
Liferentar; and is incapacitate to burden the Eftate, not by any Statut, 
but. by Cuſtom from the nature of Tailzies, which otherwiſe would bx 
evacuat, the Branches having little, or no Relation to one another; 
therefore, when there was no hope to continue the Succeſſion 1 ae 
Branch,the preſent Fiar would certamly overburden, which was reſtrained 
asin-conſiſtent with the. nature and defign of the Tailzie;which alſo 
the ſame grounds might ſabe declared here, Tailzies becoming nov 
-quent with us, Yet the plurality found , that during the poſſibly 
| a ſecvid 
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Son of the Chancellors Bodie, no ſubſequent Heir of Tailzie 
could be entered s But -thereafter a Bill being given in for David Mel- 
gill, proponing 2 ſecond Defence, viz. That though ke could not enter, yet 
p ies could not fall tothe King by non-entry, which takes never phace; 
hut when its voluntargor, as being caduciary 3 but that the Profits would 
remain in hereditate jacente,and might be mannaged for the advantage of 
the Eſtate, and for the benefit of all the Heirs of Tailzze poſſible, and 
Gent, till their actual Entry. This being the pcrult day of the Seſſion, 
the Lords would not enter the Parties to a new Diſpute, but accord- 
ing to their ordinar courſe in general Declarators of Nox-entry, They 
Jeclared, reſerving this Defence to be proponed 1n the ſpecial Declar- 
ator, or any AQion for the Profites of the Eſtate, 
Belſhes contra Belſhes, Eodem die. .. 
' TMqubile Fames Belſhes, did nominat his two Daughters S»/ſanhe 
4 1 and Jear 240 his Executors, and thereafter granted a Bond of 
Proviſion in their favours, payable at their age of fourteen years, Jears 
%ed before that Age, and in a Proceſs betwixt. Tofts, and James Belſhes 
- to the ſaid Umquhbile James, for compt and reckoning,tor what way 
due by the ſaid. James to his Siſters, It was alleadged for James,that theſe 
Jonds of Provifion being Moveable,oughthr(t to affe& the Executry,and he 
qupht to be liberat thereof pro tanto, ſeing bis Silters were - Executors con- 
kirmed by Tofts. It was anſwered, That thele Bonds of Proviſion being 
poſterior , to the Teſtament , or Nomination, and both being no more 
| corre Proviſion 3 they mult be underſtood; as over and above 
the benefit of the Executry, and Nomination Eſpecially, ſeing the | 
Lefs ſatisfaction of their Intereſt of the Cw 4 by ya_ 
" The Lords found, that the Bonds of Proviſion, albeit poſterior to the 
_—_ not to be interpret over and above the Execitory, but 
Kecutorie, | ES | 
" It was furder alleadged, for James Beiſhes the Heir, that Jeans Provie 
| was not due, becauſe ſhe attained not to the Age of fourteen, nan 
dies incertus pro coxditione kabetur, and the. ordinar tenor of Bonds 
of. Proviſion granted to more Children , at fuch an Age , hath 
this Clauſe adjeRed, T hat the Portion of the deceaſed ſhould accreſs to the 
fwrvivers, which being obvious, and ordinar, and , here omitted, Evi- 
dences the Defun&s mind not to burgen his Heir further, than as his 
Daughter ſhould attain her Marriageable Age, otherwiſe it had been eafie 
teaprek the terms, by the years of God, at which the Daughter would 
kave been fourteen years. It was anſwered, That this Bond of Proviſion 
to the Daughters their Heirs, Executors and Aſcignezes, at their 


t 5 cook which therefore muſt be meaned of. the year in which 


they would have been fourteen, if alive, which js no uncertain term, © 
he Lords found Jears Proviſion not due, becauſe ſhe attained not 
40 the Ape of fourteen, which was the term of payment, 


- . 


"7 - Naiſmith contra Edward Ruthven, eodem die. + 
J Amer, Naiſmith younger .of Poſeo, baving obtained a Gift from the King 
J of bis Fathers ſingle Eſcheat, purſues the Tennents of Lethem Life- 
rented by. the Lady Lethew, now Spouſe to Poſzo etder, and belonging 
to him jure mariti, and thereby falling under fingle eſcheat, Compear- 
ance was:made for Edward Ruthven, who obtained a Gift of the Lady 
"hag Liferent Eſcheat from the Duke and Dutches of Hamilton, of 
| t the Lands were holden, The Lady having been denunced before 
her 
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ber Marriage with Poſso, ſo that his jus wariti could not reach the Rent 
theſe Lands which were fallen by Liferent-Eſcheat in Duke Hamijyy, 
bands. It, was anſwered, That the Gift was purchaſed from Duke Kang. 
ton, by the means and moyen of the Lady Lethems her ſelf, and taken 
name of the deceaſt Mr. Jobr Baillie: Advocat, who aſſigned the fame ty 
Edward Ruthven, the Lady Lethems grand child, and though his Ag 
tion bare,That his name was in truſt jor Edward Kuthven,yet Edward he; 

2 Child, it could not be ſuppoſed to be obtained upon his own Account, 
The Lords ordained the Duke and Dutches'of Hamilton to de 
whether they received any Sams for this Gift, and from whom, ang x 
it was granted freely, upon whoſe account, and to whoſe behove it Wa 

granted. 
Law contra Dick, eodems die. 

Ohn Law having fold to Robert Dick a bargainof Bear, which befelt, 
J John, as a part of his Fathers Stipend, he having found Robert Dick 
in Edinburgh arreſted him till he tound Caution to anſwer as Law pill jy 
payment of the Viftual z Dick gave in a Bill of Suſpenſion on this reaſy, 
that- by the AR of Parhament, -anent the priviledge of Royal Borrow, 
They are prohibite 10 arreit any perſon except for Merchant Compts, Stall 
Cooks or Vintiners Compts, furmſhcd out of their Shops, Houſes or Stables, f 
which there is no Bond, nor ſabjeribed Compt 5, and this Bargain could no 
fall under this Clauſe. [t was anſwered, T hat Victual is an ordinar Merch, 
andiſe, and if it had been bought out of any Merchants Garner in di 
burgh, it would have fallen under the A&, as well as any other Merchas 
dize, and there is no odds whether the Merchandize fell to the Merchand 
as Executry, or if he bought the ſame, for whole Shops fall to Merchank 
as Executry, It was Replyed, That the Act extends only to furniture je 
ccived within Royal-Borrows, for which a ſummer Execution was 
ed, when there is neither Bond nor ſubſcribed accompt, but the of 
Vieualzwhich is in the Countrey was done by the Seller, as quilibet,and not 
as a Merchant having the ſame in ſtore, as it a Burges would ſel} theFarms 
of his Lands which were not yet received, but in his Tennents hands, 

The Lords Suſpended the Bond of Caution fimpliciter, as not falling 
within the warrant of thelate A of Parliament. | 


Purveyence contra Cunninghame, June 7. 1677, 

H* Purveyance purſues Agnes Euninghame,as Heir to Adam Knight 
topay 500 merks borrowed by the Detun& from the Purſuer, and 
Annualrents thereof, ſince Seprembtr 1673. And tor Inſtruction, produces 
the Defun&s Compt. book gotten our of his Heirs hands by Exhibition: 
In which, upon ſeveral pages thereof, the Dcfun&t acknowledges the bor- 
rowing of the Sum and the payment of Annualrents., The Defender alleadp- 
ed, that this probation was not ſutbcient 3 For, albeit Zibri rationumMer- 
chants Compt-books orderly keeped, may prove againſt the Merchant, 
yet this Book is not. ſuch,” but a Book of other affairs; And it were of 
dangerous conſequence, to ſaſtain'the probation of a liquid Sum of P 
merks wherein Bonds uſe to be adhibite, and not being in re mercatorj4,tol 
proven this way 3 For though this Sum had beer} once due, the Defunt 
might havepayed the ſame without taking a diſcharge, ſcing he gave noBond, 
and might have forgotten it,or mentioned the payment in his privat memo» 
irs, it not. being a forma] Compt-book. 29. The ſame Book bears pay- 
'ment of ſeveral particulars, and muſt prove the Diſcharge; as well as the 
Charge, It was anſwered, That there being ſpecial confidence _— 
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the parties, the Defun& being the Purſuers Good-brother, and the ſum 
mall, bis Compt-Book of all his Aﬀirs Written with his own hand ay- 
hentick , and unſuſpect, muſt prove 2gainſt his Heir, Aod the pteſum- 
prion of payment without Diſcharge is of no moment, it being norour he 
tied ſuddenly within a few Weeks atter the Jaſt poſt in his Book, bearing « 
al accompt of the Sum and Annualrents, 

The Lords ſuſtaine1 the probation circumſtantiat as aforeſzid z and 
found the Book probative, both for C harge and Diſcharge, and that an- 
analrent being therein acknowledged to have been payed, They found an- 
walrent due thereafter, and in time coming, : 


Andrew contra Anderſon, eadem die, 

{trick Andrew purſues Anderſen as Excicutor to his Brother for pay= 
ment of his Debt, who did alledge exhauſting by lawtul Sentences, 
before the Purſuers Citation bur ar Acviſing of the Caule, he only pro- 
{nced Diſcharges 0! the Detuncts Debr, and alledged that this was ſutfiti- 
2nd that he might pay theDetunRsDebt without the expences of aSen- 
tence, before he knew of any other Debr, or ar leaſt the Debt he had pay- 

ed ſhould come 1n par? paſſu with the Purluers Debt, 
Which the Lords Repelled, and found the Creditors doing firſt Dili- 
preferable , and that the E xecutor might not pay any of the Defuncs 
Creditors without Sentences, except Teſtamentary Credicors , Funeral 
es, Servants- Fees, and the like, and that the Executor could nor 

volagtarly preter one « reditor to the reſt. 


Sibbald of Rankillor contra Sibbald, Fane 9, 1677, 
(CIR David Sibbald having Diſponed his Eſtate to Henry Sibbald his Son, 
) with Reſervation of an CAnnuity to himſelf , Did raiſe a Procels tor 
payment , and arrefted che Tennents Duties upon the Dependence , and 
thereapon having obtained Decreet for paymency he Infiſts now for making 
theRents torchcoming, The Tennents allecged , That the Arreſtmene 
ws louled upon Caution, whereupon they payed, Ir was anſwered, That 
the loufing of the Arreſtment contains an expreſs Proviſion, unleſs the ar- 
reflment proceeded upon 4 Decreetz and albeit this arreſtment was on a De- 
- yet there having ſuperveened a Decreet upon that Dependence 
hefore che Joufing of che arceſtment, it was equivalent as it the arreſtment 
kad been upon the Decreet, 
"The Lords found , that an Arreſtment upon a Dependence might be 


louſedupon Caution, albeit a Decreet on that Dependence preceeded the 
loaling of che Arreſtmenr, Wy 


'Birthwick of Pilmoor contr2 the Laird of Kirkland, Funt 13,1677, 

"T He Lands of P:i/-mor and Kirkland, being both parts of the Muire 
"'L of Haddingtonn,came thereafter to belong todivers Heretors: Thele - 
of Pilmoor were Intetr expreſly cam prteo, And there is two Wells in Pil- 
Sow, the one called the Lady-Well had a conſtant Rivolet which a. 

Wy Yeers is proven to haverun tothe Houſe of Kirkland, and hath 


had of Te 8 Timber-Spour lying upoh the Lands of P;/moor, near 


the March&s of Kirk/and, w ereby the Water is hindred from the deſcent, 
ind made't61vn level with a Brea,by which it runs to the Houſe of Xirk« 
land, andfollowing the natural courſe and Situation, it would not run that 
My, There are mutual Declarators betwixt Pi/mor and Kirkland, the 
xmer being 4770 negatoria tor Declaring his Lands free of the Rivolets runs 
Wing thas Pay: The other confeforia for Declaring that the Water okeht to 
Inue 10 run that way to Kirxland, Whereupon Witneſſes were Exa- 
Uuu ; mined 
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mined hinc inde, both as tothe Poſſeſſion and Interruption, and there i 
produced a Submiſſion betwixt the Heretors of P:i/moor and Kirkland, in 
4110 1622, concerning the coorſe of tis Water. And the Witneſls for 
Xirkland being Interrogat, whether the Water had run to the Houte gf 
Kirkland paſt memory, or at leaſt above fourty years, one of them De, 
pones, that it ran (o fixty years, and two others, that it ran ſo aboye jg, 
ty years: Interruptions are alſo proven frequent]y theſe tourty years paſ 
by taking up,and breaking the Spout, whereby theWater run by itsnay 
courſe ſome days and two Inſtruments ot civil Interruption produced, a 
Adviſing, it was alledged for Kirkland, 19, That o old a Pofleffien g 
this courſe of the Water being proven by Writ and many Witnelles, the 
ſame ought ſo to continue, having ſo run when both theſe Lands belong. 
ed to one Heretor, without the conſtitution of any Servitude de jure coy. | 
mini, 29, A Servitude is here conſtitute by uſe and Preſcription, which 
proven to haye been immemorial, which muſt inter that it was fo for hay. 
dreds of years paſt ; and therefore no Interruption within this fourty yea 
can be effectual, ſeing immemorial Poſleſhon imports fourty yearsPoſle. 
on before the firſt Interruprion, unleſs immemorial Interruptions weregl 
proven, And though the Submiſhon and Witneſſes prove bur fifty fire 
years Poſſeſſion, that imports immemorial Poſſeſſion, it being a negating 
. ahd cannot -poffibly-be p1oyen further thin that ancient Witneſſes Ds 
pone of their knowledge ot Poſleſsion tor fitty or fixty years, andnoothe 
Witneſſes Depone when the ſaid Poſſeſsion began. It was anfwered, Thx 
albeit 7 poſieſſorio , the come of a conſtant Stream oft Water may not be 
altered ad libitum, but ſuffered to run as it ran the tormer Summer, a 
that for publick utilities ſake,as it a Viln or other publick Wotk be buit 
thereupon, by the knowledge and tole: ance of the Heretors, through whole 
Lands itruns, the ſame cannot be altered to the prejudice of the (aid pub 
lickWork z but otherways an Heretor ſuffering a Rivolet running from hi 
own proper Well, to run ſuch a Courſe 100 years, cannot hinder hunts 
ſtop it, or turn it to his ule any other way, And as to the Servicade, it 
is not here Conſtitute, ſeing there are frequent Interruptions proyen And 
the Submiſsion , which is the eldeſt probation , as 1t may infer Pollelsion, 
ſo it doth ifhter Interruption for as provecatio ad judicem is a civil later 
ruption, albeit the Judge were not competent, becauſe it takes off Puity 
tiam Domini, and his acquielcence and relinqu:ſhiog his Rightz ſomuch 
more doth any A& by way of Fa, or by way of Inſt.umeat, tor 
impediment of rhat Servitude And as ancient Poſleſs:on may prelume 
anterior Poſſeſsionz ſo muſt ancient Interruptions impo:t prior lnterrapti- 
ons, neither is the immemorial Poſſeſsion proven , tor it is n:cellzrtorim- 
memorial Poſſeſsion, either to prove" that it was holden and repntetobe 
immemoer1al , or to prove the poſſeſsion ſoancient , as by the cou:ſeolns 
cure Witneſſes cannot be had who can know 2 mote ancient, and ſocann! 
know the beginning of the poſſeſsion ; bur fitty or ſixty years poſſekiia 
may admit ot Witneſſes who may know for twenty years betore,and ſomight 
know the beginn:ng ot the poſleſsion, 
The Lords teund,that the parties had not advyerted to the iniportanced 
1mmemoral poſlcision , + which would not be clided by Interruptions wt 
1n tourty years; and theretore they ordained one of their number toy 
the ground , and to Examine the moſt ancient Witneſſes adduced tor eithe 
| party, 'for clearing whether the beginning of this Water-courſe towas 
the Houſe of Kirkland could be proven, that thereby it might appear my 


«© «az Po _—_ —-” —_—_ 


3B od bY T7 TD OUS ES 


The:Deciſions of the Lords of Seſſion, 1677, 52 
ther it beimmemorial or not, or whether .fourty years before the firſt Inter- 
nption or not, 


Blaickwood contra-Boyd, Fune 14. 1677, | | 
Liickwood having arreſted the Rents of Pinkel upon a Bond, wherein 
B Pinke became Debitor for Adam Muſbet, he purſues the Tennents for 
no forthcoming. It was alledged for Pinkel, that his Father Diſpon» 
« the Lands in queſtion to the Detenders Son, reſerving his own Liferent, 
five hundred merks yearly to the Oye: By which Diſpoſition the 
Defenders Literent was expreſly Conſtitute as an Alimentary- proviſion, 
ad2sthe Dilponer might have Diſponed all ro his Oye, without Reſer- 
wtion, iN which caſe the Defenders Creditors could have no accels for the 
Defenders proper Debt; and all Aliments expreſly ſo Conſtitute. being 
vittum & amitum, areſtill tree of any Debt, but whit is for theſe 
Pr. fo the purſuer cannot quarrel the Defenders Aliment, It was an- 
ſwered, That albeit Aliments ſo expreſly Conſticute by perſons who are 
"LA _ when only ſufficient for Intertainment of the party 2c- 
ing to their quality , have been ſuſtained againſt that parties other 
Debts, but tor Aliment: Yet here the Literent reſerved 1s in favours of 
the Þifponers appearand Heir, and of his whole Eſtate, which were of dan- 
Conſequence to allow, eſpecially ſeing the Eſtate doth far exceed a 
ſober Al:ment in three or four thonſand merks yearly, and it in any thing 
irmeare Reſttited, the Purſuers Debt being very (mall it would have effe&; 
The Lords Repelled the Defence, in reſpect of the Reply. 


.., _ Hume contra Famiſon, Fune 15,1677, | 
d Hume having obtained Decreet beforethe Baillies of Xelſo, for 
certain ViRual ſold and delivered by him to Famiſon, He ſuſpends 
aathis Reaſon, That the Decreer is null for want of Probation, there being 
Not ven but the delivery of the Vigual, and nothing of Bargain or 
Price Moog it was ſo expreſly Libelled, and delivery alone would nor 
be relevant, tor delivery might have been as a Donation, or for Payment 
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Ir and SatisfaRtion of Debts,and upon many other Accompes, It was anſwered, 
; That Delivery of a confiderable quantity of ViRual, preſumeth thar ir is 
= i® the ordinar was by Sale, unleſs the Receiver prove another Cauſe, tor 


Merchants are never put to prove more, bur the taking off and delivery 


_ &*Wre, for which their Prentices are admitted , and which will burden 
the Receiver to prove payment, though ott-times it be made at the deli- 
bo eryof the Ware,& where the () Pecigl Price cannot be proyen,ir is preſumed 
_m_ 'the ordinar price,and is ſo modiffed by the Judge, It was Replyed, 
” | the Probation in Merchant ware is tiot ſufficient by Witneſſes proving 
tobe Delivery, wichour the concourſe ofa Merchant Compr-Book, wherein 
ns. WY f Parties may have inſpeRtion,” and ſee that the Ware be marked for pre- 
= far payment, or if roaday , it bedelate whenpayed; Bur in bargains of 
orig WY 2, there's no ſuch Adminicles, | | gry 
migh - TheLords fonnd,' that if the Defender was an ordinar buyer of Vidal, 


u@ another Cauſe, which they admitted him to prove in'corrobo+. 
the Decreer, 

.... Murrays contra Murrays, Fune. 19, 1677. E. 
| {| Mquhile Thomas Murray Baillie of Zdinburgh, by his firſt Contrat 
$4. 01! Marriage, provided a ſum to the Bairns of the Marriage, with a 
F of conque of Lands andTacks acquired during the Marriage, Aad by his 
Yana of Marriage with = ſecond Wife, he Provides the Heirs of tha 
EY + | Maes Mary = 


hedelivery was ſufficient to infer the ordinar Price, unleſs the Receivers 
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Marriage to a Sum., and to the Conque# during that Marriage, of Ling; 
Annualrents and Sums of Money, and there is expreſt Goods and Gear bue 
thele wordsate croſſed ,, yet legible, The Detunct had a Son, and two 
Daughters of the firſt Marriage, the two Daughters were married, ang fe 
risfamiliat in his owntimez the Son of the firſt Marriage hath ſome He. 
retage in Land, which is faid ro be 700 merks yearly : He hasa Son ang 
two Daughters of the ſecond Marriage,8 he grants a Bond of Proviſion j 
his /zege pouſty of 7000 merks to his Son of the firſt Marriage,and 609 
merks to each of the three Bairns of the ſecond Marriage, Afﬀeer all þe 
makes a Teſtament, and burdens his Execurors with the (aids bonds of pre, 
viſiog, and leaves all his fix Children of both Marriages his univerſyl ;,, 
ratars, whereupon there ariſes Competition, wherein'it was alledged for the 
hildren of the ſecond Marrjage, that they wereCreditors by the Clauſeof 
Conqueſt, being provided to a# Goods and Gear Conqueſt during the wg. 
riage with their Mother ; which Clauſe could not be evacuar by afy volug. 
rar or gratuitous Need in fayours of the Bairns of the firſt Martiage, ay 
therefore the Bond of Proviſion, in ſo far as concerns the eldeſt Son, col 
not affe& the means Conqueſt during the ſecond Marriage 3 much leſs coy 
cheuniverlal Legacy bring inall the Children of the firſt Marriage equally 
It was anſwered, Thara Clauſe of Conqueſt in favours of Children,js nqzz 
Debt, but a Proviſion of Succeſſion, whereby theChildren repreſented thei 
Father, and ſo cannor quarrel any Proviſion granted by him, whoremiix 
ed dominus bonorum Curing his life,and {o could diſpoſe thereo What way he 
pleaſed , tot only for onerous Cauſes, bur he might gitt to ſtrangers, ay 
exerce Charity, So that orw Clauſes can only be underſtood-25 Claſs 
of Conqueſt of Larids, Which does reach no Lands, but ſuchaswere Cop 
queſt, and remained undiſpoſed of at the Defuns Death, for, it cara 
be thought, that by ſuch Clauſes any perſon would Interdite themlelyg, 
or reſtrain their freedom: And it is not controverted, but the Fathermigh 
borrdw ſums , 'or Diſpone his Goods, or aſſign his Bonds for ſamsof mp- 
ney, though he ſhould waſte or giveaway theſe Sums at his pleaſure; much 
'more may he Pon Children of a former Marriage with competent Pro- 
viſions, for which there is a natural Obligation, or do any other rational 
AR as the providing of a ſubſequent Wife, as was found inthe Compe- 
tition betwixt the Wife and Children of Thomas Littlejohn, It wasan- 
ſwered, That ſuch Clauſes of Conqueſt, arenor fimply Proviſions of Sac: 
ceſſion, but. as Tazllies, or Proviſional Succeſſion Conſtitutes the Snecel- 
fors Creditors, as to the Terms of the Proviſion againſt the Hejrsof Line 
or Execwutors, So inuſt this Proviſion, which is moſt ordinary among Mer- 
chines, and iinferiour People, and cannot be interpret ſo, as to beelnſory 
and therefore all As importing Fraud , or any diſappointment in ac 
Clauſes, arenull, as this univerſal Legacy , which brings in all the Baizs 
of the firſt _— » Who had no Clauſe of Conqueſt, and who were p16 
vided, the. Son having a Land Inheritance , and the Daughters pals 
' been Tochered and Forisfamiliat,equally with the Children of the fee 
Marriage,who have anexpre(s Clauſe of Conqueſt in their fayours, 

The Lords found,that the ſpecial Proviſion in favours of the Childrens 
both Marriages ſhould be firſt {atisfied our of the FathersExecutry,in ord 
as theProvifionswere in the ſeveralContracts, And as to the ſuperplus ofthe 
Executry,they found thit the univerſal Legacy did not prejudge the Chi 
dren of the ſecondMarriage of theClauſe of Conqueſt; & therefore prefered 
them,as to what ſums were Conqueſt in cheirMothers timez and as totle 


Provifion for theeldeſt Son,the Lords Ordajned Inquiry to be made,wit 
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ther that part of the Executry conqueſt in the firſt Wites time, would be 
ſufficient to pay that Son his Part, which would make it effeual, and what 
Hererage the Son would ſucceed to, that the Lords might conſider whether 
* 2s rational Proviſion for the Father to add 7000 merks to his Son, 
who had a Land Inherirance , which they would accordingly ſuſtain, as 

did in the caſe of Littlejohn: And as to the remainder ot the Execu« 
ry Conqueſt in the firſt, or ſecond Wites time z The Lords tound the uni= 
verſal Legacy effeRual co bring in all the fix Children equally, 


Dickſon contra Edgar, eodem die, | 

N a Purſuic at the inſtance ot Mr, George Dickſon againſt Edgar of Wed- 
derly , wherein Mre George infiſted as Heir. ro his Brother Mr, Robert, 
for Transferring of a Decreer at his Brothers inſtance againſt Edgar of Wed. 
{ly which was pronounced, but not Extracted in his Brothers time, The 
Defender alledged Compenſation, becauſe che Purſuers Right was as 
Beir to his Brother, who was Aſſigney by Wether-mains, - by whom his 
nzme was filled up in blank Aſignations and Tranſlations; which were Ne» 
ther-mains Rights in his own hand, and therefore were compenſable by Ne 
ther-mains Debt z and therefore Wedderly as Executor-creditor toold Wed- 
#rly his Mothers Father having Confirmed a Debt due by Nether-mains. 
Father to. old Wedderly, had good intereſt to compente a Debt due by old 


* Wedderly to Nether-mains, againſt Nether-mains Afſigney, it being anin» 


controverted Rule , that Compenſation is relevant againſt the, Aſigney 

a the Cedents Debt, prior to the Intimation,. It was anſwered 1*, 
Thatthe Purſuers Brother did obtain Decreet againſt this Wedderly, -before 
the$heriff of Berwick ; and theretore by the Act of Parliament anent Com- 

on, it was not receiveable poſt ſententiam; and the Lords had late= 
| Degided, that they would not receive Compenſation after Sentence, 
in abſence, and of an jnferior Court, -2®, Compenſation muſt be 
quid inter eaſdem partes: But here the cime of the Purſuers- Brothers 
compleating his Right by Afſignation, both by Appryſing. that needs no; 
Intimation , and by Intimation by Citation, the Detender had then no 
Ripht-20 the ſums wherewich he would compenſe, but was only Execator- 
Creditor, which is but like toan Afignation, which will not found a Com 
penſation againſt an, Aſſigney , unleſs it bad been intimar before the Inti- 
mation of that. Afſigneys Affignation, _ It was Replyed, that the Defender 
ks pot Executor-Creditor as a meer ſtranger, but was one of the neareſt 
of Kin to the. Defun&. , which gave him ſufficient Intereſt to propone 
Compenſation of a Debt due by the Defunt, with a Debt due by that 
lame Creditor to the DefunQ, for by the concourſe of theſe two Debts #»+ 
een partes, prims momento of the concourſe bath were extin&, which 
wht not only be proponed by theſe who had right to the Sum, where- 


pe apenlacion was founded, but to all others having Intereſt, who 
might alledge Compenſation as well as. payment z and cherefore an Heir 
might propone Compenſation of an Hererable Debt, due by a Defun@ up- 
02 noyeable Nebr due by the Defun& to that ſame Creditor, though 

could not otherways Di charge a moveable Debt , but the Decreet 


' would import a Diſcharge, and-ſo a Cautioner may Compenſe upon the 


Debt of the Principal; and a Reli&,Bairns,or neareſt of Kin may Compenſe 


upon any. Debt due by, and to a DetunR, which were liquid , which lis. 
Id2tion required no Decreet,” but that debirum and creditum were clear 
commen(urating in the Defun&stime. Ring" : 

; The:Lords ſuſtained the Compenſation. againſt the Party filled up una 
warrantably ina blank Right, upon the Debt of him who had the ſaid blank. 
Uuu Z . Right 
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Right in his-power and Poſſeſſion as his own , upon a Debt of the kirk 
Creditor , being liquid , though no Sentence followed in his time, ang 
found that any of his neareſt of kin might propone that Compentation, 
though having but aright only to the Debts, with which it wasc 

ed; but found the Compenſation not receivable poſt ſertentiam, thoughin 
abſence, unleſs the Sheriffs Decreet were found null, but ſuſtained ſevery 
allegiances of nullity againſt the ſame. 


Binnie contra Gibſon, eodems die. 

(penn John Bianie, as Aﬀſigney to a Bond of Gibſons of Clayſiq, 

purſies him for payment, who alledged that the Purſuer having mi 
ed Improbation of this Bond, and fuccumbed, he could propone no & 
ther Defence, becauſe exceptio falſs e5F omnium ultima, It was anſwered, 
That here there was no exception but an Ation. The Purſuer Rep] 
That there is pur rtio,that Parties be not encouraged to propone Fallhogd, 
which is a common exception,&: would breed long delay,and woukdbeordic 
nar,if after they ſuccumb therein;they might propone other allegianes 
way of Defence. It was Duplyed, That albeit the allegiance of Falſhood 
might exclude allegiances of payment, as inconfiſtent, yer it catmotes- 
clude Compenſation, eſpecially where the Bond in queſtion was old, 

The Lords found that an Aion of Improbation againlt an old Bond; did 
not exclude Compenſation againſt the ſame , after abſolvitor in the la. 
Probation, 

Ramſay contra Anchinleck, June 21. 1677» 

& Andrew Ramſay having obtained Decreet betore the Commilkus #7 

gainſt Axchinleck,for a Bargain of ViAtual,He Suſpends, and raiſesſRedw 
&ion on this Reaſon, that the Decreet was null or unjuſt, the Commiſhn 
baving foundthe allegiances proven by Witneſſes, which did not prove 
and the Teſtimonies being produced, the Queſtion aroſe, whetherthey 
{hall be publiſhed to the Party, and if the Ordinar ſhould hearthew De- 
bate, Proven ' or not Proven, or if they ſhould be keeped cloſs; and Adyi- 
ſed only by theLords, as they uſe to doin concluded Caules. 

The Lords found, that | they ſhould be ſhown to either Party, the 
Ordinar hear , and determine whether the Commiffar had coitinitted 
mjuſtice, iu finding it proven or not, in the ſame way as the Ofdinar 
can determine upon a Writ produced before Litiſconteftation ; but'whas 
ever is produced after Litiſcomteſtation ad modune probationis in a condud- 
ed Cauſe, can only be A , and determined i#preſemia, 

Dowle contra Eliſon, eodeme die. 

Thx Dowie by her Contra@ of Marriage with Robert El:/or, being pro- 

vided. to her Liferent of all Sums, Goods' and Gtar Conqueſt during it 
marriage, and if in caſe of Ebildre# to the Fee ofthe half, Purſues a Declare 
tbr of her Right of the ſaid ContraR againſt her Husbarids Executars, wio 
alledged Abfolvitor, becauſe the Defun& by his Teſtament, had providel 
the Purſuer in the Annualrent of 50b6 merks in fatisfaRtion of whatlie 
could claim athis Death, whereby there was jus quaſanm toher, inc 
ent with the Contta@ of Marriage, and except ſhe xefuſed the Prov 
in the Teſtarhetit, and contitnied her Tr "it did extinguiſh the Proj 


on ofthe Contrat, It was anſwered, Thar't} eProvifion of the Teltamait 
became not her Right, lll the acceprec it, -and the, was not clear yet wht 
ther to accept itor not, till ſhe formd by the event which of the Proviſus 
weremoſt effe&ual. 2 otitis. 


-- 


The Lords fotihd the P 
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the Teſtament, being now ſhown and produced to her, orotherways they 
{ſtained the Defence thereupon, to exclude her from the Contract, 


Hopringle contra Hopringle, eodem die, 

irg'e having Dilponed his whole Eſtate to his eldeſt Son with 
Reſervationto him #o burden it witha Liferent to his ſecond Wife, or 

with Wodſets or Armualrent to any Perſon, not exceeding 5000 merks ; he had 
thereafter 2 CO of the ſecond Marriage, t6-whom in Anno 1536: he 
ned a Bond of 1000 merks, whonow purſues the Heir of the eldeſt Son. 
br declaring it to be a burden upon the Eitate diſponed with the Reſervation fore=: 
It was alledged that this Bond could not burden, becauſe; the Res: 
&rvation being only a faculty, andin a ſpecitick Form, the ſame wayffe er. 
exerciſed, for neither doth this Bond relate to that Reſervation, - nor hath 
it any obligement to Iatefe, but only a perſonal obligement to pay Apnu- 
, as well Infeft as not Inteft. It was anſwered, That the;ſpecifick 

way of burdening Was not Taxative 3 and if the Father had granted this 
Daughter a Tack redeemable by this ſum, or an Aſſignations to the Du- 
ties, it would have been ſufficient, or if the Daughter had Appryſed from 
the Father ozwre ju, and he had thereafter burdened it by the Infeftment or 
Annualrent for 50co merks, the Son might juſtly have ſaid, that by the 
prior Bond, Tack, or Afſſignation, the Faculty was in fo far exhauſted, 
2nd the poſterior burden could only be efteftual quoad reliquum, It was 
Replyed, That here is only a perſonal Bond for money, without any re- 
lation to the Reſervation , and though the intent ofthe Father ſhould be 
confidered , and his conjectured Will expiſcat, it cannot be thought he 
meaned to burden his Son, but only his Executry, becauſe it is offered 
tobe proven, that he had an Executry far exceeding this Bond, the time he 


granted it. | 
" The Lords found, That the preſumed Will of the Father by this Bond 
was,That it ſbould burden his Executors inthe firſt place,and the Sons Eftate in 


the ſecond place. | 
Inglis contra the Tennents of Eaſt»barns, Fune 26, 1677: 

N the Multiple-poynding purſued by the Tennents of Zaſt-barns , The 
Links heving found after full hearing, That Crammonds Infeftment was 
ded with Poſſeſsion, after the date of the Diſcharge granted by him, but found 
in caſe My, Patrick Inglis was Lnfef?, and in Pope before the date of his 
Diſchwge, the Creditors who had Appryjed his Right were preferable, where- 
in the ouemoſt fayour being allowed to Crammond, his Inteftment not be» 
ingofa yearly Annualrent, but as a Right of Property z yer nothing as ap= 
pears, \being able to ſatisfie Crammond, but the ruine and prejudice of the 
whole other Creditors, he hath given in a Bill, craving thelaſt part of the 
laterlocutor to be helped , 1» finding that Mr, Patricks Right being cled 
with Poſieſsion before the date of the Diſcharge was preferable to Crammonds, 
upon | the Lords defired that the general Point might be clear- 
ed, whether a baſe Infe/tment of Relief before Diſtreſs, was preferable to 
a poſterior publick 1nfeftment, or baſe Infetrment apprehending Poſſeſſion 
before the date of the Diſtrefs. And as to which it was alledged for Cram 
mond 11%, Thatthe only toundation ———_ it is required, that a baſe 
Intfetrment ſhould be cled with Poſleffion, is the 105 A#, Par. 7, King Fe, 
6. And which 4 proceeds only in the caſe of /nfefrments of Lands or An- 
anz/rents,' but not in 7»feftments of Relief. 20, The ſaid At proceeds 
likewilewhere there is preſumption of Simulation , whereas the onerous 
tauſe of Crammonds Infettment is inſtructed and ackgowledged, 39, That 2 
; Uun 4 7 bafe 


replyed, That this Argument 1s of no force,and the Receiver ofthe Inſet 
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baſe 1nfeftment fot Relief before Diſtreſs, cannot apprehen Poſſeſſion 
and ſo the want of Poſſeſſion can infer no Simulation, 4", By the L472 hk 
Parliament, anno 1617, The diſtinction of baſe and publick lniefrmeny; 
altogether taken off, the Regifters being now patent, {o as baſe Inteftmen 
wanting Poſſefſion-may be known and diſcovered. 59, A b{e Intefrme, 
with Relief is alike with Intettment of Warrandice , which has been} | 
preterable after Eviction of the principal Lands upon the ſame groyng of 
Law, that it could not apprehend Poſteſſion before Eviction, which T0 
ritate rationis ſhould be extended to Intettments for Relief, 69. Thy 
it were otherwile in the general, yet there are here many ſpecialities, (yh 
as that Mr. Patrick bad granted a Bond of Corroboration of Cramong; righe 
and ſo Mr, Patricks Poſſeſſion in ipſo momento did accreice to Crampy,j 
2%, The Creditors got payment ot their Annualrent, which did dg, 
Cramonds Right with Poſſeſhon, 39. His Right was upon Death.hy4 
and made by a Father toa Son in prejudice of Cramond, who is anany;, 
or Creditor, It was anſwered tor the Creditors, That the pretences ing} 
on areof no weight, and altogether unſufficient to ſubverc that Eſtabli, 
ed and Fundamental D:fference the Law,and the inviolable Practick hxe. 
ver acknowledged , that a baſe Infeftment not cled with Poſſeſſion, cy. 
not be preferred to a poſterior publick Infetrment, or other bale Righy 
cled with Poſſeſſion; and certainly the overturning and confounding of thy 
difference , were a prejudice both ro-the Supertours Creditors and Purchy. 
ets For, 19, Sub-teodations or baſe Intettments are ever reputed i 
Law ſimulat and unfayourable , being always TranſaQe1 berwixt th 
Granter and the Receiver, without the leaſt conſideration of the true$y. 
periour z whereas publick Intettments cannot be but by che AG andDee 
of the Superiour, and can neither be granted, nor taken away, butbythe 
interyentionof the Superiours At, 29, Albeit the- AR of Parliament 
King Fa, the 5th, Does require Poſſeſſion by the ſpace of year anddyy, 
to prefer a publick Inteftment to a prior baſe Kight, yet fo odiows and 
unfavourable are bale Intefrments not cled with PoſſeQion, as cuſtomand 
thetnviolable Practick has diſpenſed with any ſuch-quality, 30, Itisiriyo- 
lous to pretend that the Act of Parhament' King Fs, the 52h,'Wes not 
excend to baſe Infeftments for Relief, ſeing the St1tutory words afegeneral, 
and an Infettment of Relief is an Infefiment of Lands, 4®, It wete ore 
dangerous to ditpenſe with the wint of Poflefſion in the caſe of Injeitments 
for Reliet, thin1n cafe of any other Injeſtment, becauſe there is greater h- 
zard of Simulation and Contrivance in the caſe of ſuch Rights ; Inteſtmens 
of Relief uſually running in general Terms, For al Debts, Swms, Inge 
ments, and. Cautionries, and though ic were ſpecial as to Debts, yetgieat 
Contrivances may be committed; and there is nothing more: ordinar than 
upon payment made by the Debirot to take blank Afignations, It us 
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ment hasan eaſieRemedy by- making it publick,and if all Infeftments whic 
cannot apprehend Poſſeſſion, be ſimply ptcterred to poſterior publick Inſet 
meat,and toInfeirments cled withPofſe on, it would lay a foundation foral 
Contrivances, and muſt ve extended much farther than to Inieftments for 
Relief , and the ſame muſt alſo hold ih Infetrments granted tor Security | 
Sums, whereof the Terms of payment is ſuſpended for many yearsy and 
it this prerence hold, there needs no more but in the body ot. the 1aftf- 

and 


ments tO provide, that the eritry 19 the Poſſeſs109 muff be ſuſpended for 
years : And itis certain and known by \common experience, char Pais 
0a -is of great moment for diſcovering ot privat and latent Rights; 
even where baſe intettments cannot apprehend Poſſeſſion, beſides the yr 
mec 
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making them publick, there is place to uſe Diligence per modum 
| hrpp he that a {imple baſe Intefrment tor Relief, = +r ow the 
leaſt qualification of Polleſhon or Diligence ſhould be ſuſtained, were a pre- 
tiveof moſt dangerous conſequence : And how is it poſlible that any 
ht or Moment can be laid upon the point ot diſtreſs, thereby to give 
reference to Ppolterior publick, or bale Intettments cled with Poſleflion, 
face the hav<r of the baſe Right is alſo Maſter of the Diſtreſs given to him- 
and ſo may abſtra&t it ot purpoſe to ger peterence to poſterioi publick, 
or baſelnfetements cled with Poſleſſhony and which traud and Concrivance 
x impoſſible ro be obviatz and the Lords of Seſſion have ever been jealous 
of baſe Intefrments wanting Poſleſſhon, even though they could not ap- 
d the ſame, and which has been ſo expreſly decided, Fuly 12, 16 34, 
:wongſt the Creditors of Sir Fames Oliphant, And as to that pretcnce, 
that by the Int:oduQion ot Regiſters, the difference berwixt baſe and pub. 
lick Inteltments is now raken off, Jr is anſwered, It isa groſs miſtak e, 2nd 
thereis nothing more evident by the Current and Tenor of Decifions than 
Gace che eſtabliſhing ot Regiſters, that the difference hath ever been tenaci- 
oullyobſerved. and adhered to, and there is evident reaſon why it ſhould 
be ſo, fince publick Infettments are no leſs ordained to be Regiſtrar than 
baſe, and ſo of their own nature being more publick, as being Conſtirute 
the Superiours AQ, or it baſe corroborat with the firſt Poſſeſſion, they 
xeſtill preferable and priviledged beyond privat,baſe and latent Infettments 
noted with Poſſeſſion ; and certainly the intereſt of Superiours, Pur. 
chaſers and Execucors. is greatly concerned, that they ſhould not be expo- 
ſed toſnares from privat and latent Infeftments, and Regiſters are nor ſuf- 
ficient to avert the hazard , nor only in reſpect of cheir loſs and confuſion, 
butalſo having no ground from patties Poſſeſſion, they know not where to 
ſeek, or begin, or end at Regiſters, and neirher Creditors nor Purchaſers, 
when they intent /»»probation for clearing of Rights, do tollowa Rule, bug 
totry who are, or have been pretenders to Poſſeſſion : And of all Intett- 
meats, theſe for Relief are moſt dangerous, and wherein the greateſt Fraud 
and Simulation may be committed both trom payment of the Debts, and 
abltrating of the Diſtreſſes and the like, And whereas it is urged, Thar 
ab Infefimant of W arrendice though baſe, yet after Eviction, is preferred 
toa poſteror publick,or baſe Int<ttment,cled with Poſſeſſion, It is anſwer- 
ed: 1%, Itis, and has beenever the Opinion of our Lawyers, thatInfeft- 
ments of Warrandice, as to the Point now in queſtion , has been a ſpecial 
Caſe, andyer the Point has never been decided in the general, but only in 
a] Caſes. 20, The Reaſon of difference is, becauſe the Poſleffion of 
ge Lands , is as Sir 7 homas Hope obſerves,. reputed fiione juris 
of the Warrandice Lands, which cannot ia theleaſt hold in the 
Caſe of Intefements of Relief, or others of that nature, 3%, There is no 
poffibility. that there can be ſo much Simulation and Contrivance in the 
aſe of Infeftrmentrs of Warrandice, as in theſe tor Relief, ſeing Parties can 
ot be preſumed to quite the principal Lands upon Colluſion, and beſides 
the Diſtreſs muſt be by Proceſs, and parties having Intereſt may conſider 
the Evigion and Grounds of the ſame, and diſcover the Collufion, if any 
dez and Intefctnencs of Warrandice are very tavourable,: that parties ſhould 
e recourſe, being excluded from the Poſleffion of the principal Lands 
adan Tatettment of Warrandice is but a conditional Right, and depends 
a contingent hazard, and upon which account a baſe Infetrment of 
Watrrandice in Ward» Lands imports no Recognition before Eviction, which 
5Cear otherways in an Intettment of Relief , which is no conditional In- 
XxX teitmenr, 
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fettment, as to the poitit of Right, and ſo would infer Recognition » Ubeir 
it is nopreſent Title tor Poſſeſſion, until Diſtreſs be uſed , and fo ther 
being ſo great diſparities betwixt the one and the other, there is no gronng 
of extenſion of a ſpecial caſe of Warrandice to Intettments of Relief. Any 


as to what is nrged from the ſpecialities, they are of no weight, andt 
Mr, Patrick did Corroborat Cramonds Intettment, yet it was before yy 
Patricks ewn Right, and before Cramond was Intefr, and is only a perſgy, 
al Corroboration, and ib; imputet, that Cramond did not make his Righy 
publick, or uſe Diligence thereupon by 7»h:bition or Declararor, x; þ, 
might have done. 29, Though Mr, Patricks Right had been upon Dex, 
bed, yet being for a trfie onerous Caule, and for his Reliet of his E 
ments for his Father,which can be inſtruted; it 1s not quarrellable,neit 
upon the reaſon of Death-bed, nor pon the At ot Parliament 164; 
Cramonds own Debr being a part of the Sums tor which it was granted 
3*, Itis an 1mpertinent conceit to pretend that payment of the Annualey 
to the Creditors, does Clothe Cramonds Inteftments with Poſſeſſion, thy 
being a notional and Metaphyſical Poſſeiſion , which Law never unde. 
ſtood, and certainly the Creditors has no Right to Cramonds Inteftmen, 
and payment to the Creditors can no more Clothe his Right with Poſſeg, 
on, nor the Diligence of the Creditors could Clothe bis Right with Poſſe. 
fion ; and Law underſtands no other Poſſeſsion , but where the pary i. 
feft is either in the natural Poſſeſsion by real and aRual Detention, o i 
civil Poſſeſsion, by uplifting of the Duties, and getting payment of hisa» 
nualienr, where it is an Intefrment of annualrent, and the ourmoſt ky 
been already allowed to Cramond, in ſuftaining payment of annualtenty 
himſelf, and his Diſcharge to Clothe his Intetrment with Poſleſsion : Au 
* as there isno Specialities urged for Cramond which are of any moment, þ 
there are great and pregnant Specialities againſt him : As 1®, Thaths 
Diſpoſition was ſeven years before Mr, Patricks Right , whereupon hedid 
not ſo much as take Infettment, bur ſuff-red the common Debitorto poſ- 
ſeſs; whereas it he had been Infetr, the Failzie had been committed, as d& 
fa#o it was, annualrents not having been payed to the Creditors yearly, 
which was the condition of his Right, and upon the Failzie whereof, he 
was allowed to ent: r to the Pofſeſsion. 20. Cramend has got payment! 
all his bygone annualrents, and a Third part mores whereas the otherCts 
ditors, ſome whereof are at the point of ſterving,by lying out of eight yer 
annualrent, ſo as their conc1tion is moſt tavourable, and it is moſt unjuſt 
and invidious tor Cramond who is tull handed, to debar and exclude ſomay 
juſtCreditors, he having thirteenChalders of Vittual yearly for 1 0000metks 
of Cautionry, whereas the other caſe is ſo calamitous, that the other Comps 
titors, andthe Appryſers has but Poſleſsion of eight C halders of Vifudlin 
fourty or fitty thouſand merks, Likeas Cramond has acknowledgedax 
Homologat Mr. Patrick his Right both as being Witneſs thereto, ands 
having confirmed the ſame as Commils1oner for the Superiors. 

The Lords ound, that Mr, Fohn 'nglis having in the ſame Writsanls 
teitment for Security of a ſum due to him, and tor Reliet of ſeveral ſum, 
for Ea#-Barns, priviledging him toenter to Poſleſsion till he were ſatifel 
and Relieved , whereby he mighr either purſue che Poſſeſſor for his amb 
alrent only, or for both principal and annualrent, or any Intromettor ith 
the Rents, or might take payment from-either, that having gotten lah 
ment from his Debitors Son, who was in poſſeſsion of the Lands, thatt 
by his baſe Infettment was cled with Poſſeſsion, and preterred to the pt 
ſterior Intefrment of the Son, or his Creditors ; bur the Lords found, po 
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the nteftment for Relief, being baſe without Poſſeſſion or Diligence, no 

Annualrents being paved ro Mr, Fohn Inglis of thele Sums, that the baſe 

atetement torhe Debitors Son, before Reliet of ſeveral Creditors, having 
aczined the firſt Pofleſsion, was preterable, 

'Grahame 2nd Boyd contra Malloch, coder die, 

Na Compt and Reckoning at the \nſtance of Graham- and Boyd againſt 

> walech, for extintion of Mallochs Appryſing by Intromiſsion within 

the Legal, Malloch craved a Defalcation out of his Intromiſions tor the. 

-wmences of 2 Proceſs of ReduRtion at his Inſtance againſt a third party, who 

had an Inhibition , which would haye excluded both parties Righes; and 

tot the ſur he payed out profitably for both parties, by Tranſaction for 

free of that Inhibition, 
en Lords tound, that no ſuch Defalcations of the Appryſers intromiſ- 
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T 
fons were tobe allowed, but only ſuch as were real buidens upon the 
Land z, but as to that concluſion of che Accompt for Repetition of Mallochs 

iGio0, after he was ſatisfied: They found Compenſation com« 
ero what he profitably expended for the behove of both parties, ro 
ph hem 4gainſt an 1»hibition, which would have afteed them both, 
_ Kincaid contra Gordon, eodem die, | 
k CR. Jobs Kincaid having right by his Contra of Marriage, -toa ſum 


M 
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ed, 


| due by opp Gordon of Abergeldy, purſues his Son as repreſent< 
wg him ,, and inſiſted on that Tittie, That he uplifted rhe Rents of the © 
Lads of Abergeldy, wherein his Father died Infeft in Fee, The Defen-. 
der alledged , that his Intromiſsion was by Right of an expired 
Canpry ng ,. deduced againſt his Facher, The Purſyer alledged, Thar. 
ths Appryſirig , coming now in the perſon of the appearand Heir by the 
AR of Parliament 1661; . betwixt.Debicor and Creditor, is (atisfiable by 
payment. of what the appearand Heir truly payed out at any time within 
ten years after the appearand Heirs Right : + nd within the ten.years the 
ner raiſed a Leclarator, Craving therein Compt and Reckoning 
for the Defenders lntromiſsion, and offering payment of the ſuperplusz 
which Declarator is produced, it was anſwered, That the aid A& doth 
only Declare ſuch Appryfings redeemable within ten years, of what is reſt 
ingafrer his Intromiſsion - But here there was no Redemption, nor any 
Order; and this being a new Statute it is frid7iſsimi jurgs, It was Replyed, 
That by the dayly PraQicque , the Legals of Approſongs are preſerved from 
epyrig, and prorogat by ſuch Declarators, inreſpe& they cannot know 
har to Confign, cill the Appryſers Intromiſsion be determined by Ac- 
The Lords ſuſtained the Peclarator to Prorogat this Legal of ten years ad 
box "nr ag make the ggpearand Heir lyable to the Purluer for his In- 
pmiſsion after ſatisfaRion , and took in the 1Declarator incidentey in this 
Proceſs, that thereby the Purſuer might redeem from the Defender, by 
payment of what was reſting after intromiſsions, 


; 
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we 
= Short and Birnie contra Mwurrays, June 27, 1677, : | | 
br He Decea(t James Short having Married Anna Murray, Daughter to ll; 
| : + Polmais, without her Fathers conſent, and without Tocher or Con- | | 


1h tract Matrimonial, be did during the Marriage diſpone to her in Fee, 'a Se- 
gw 'Y} *ifity for roo00 merks, due to him by Tillibardin and Marr," reſerving 
a bis Mothers Liferent and his own; he did allo provide a Tenenjent and ewenty 
he Aikers of Land at Stirling, which was Liferented by his Mother, to himſelf 
X 1 It ad thefaid Amma, and ticir Heirsz which failzying, the Heirs of his Bo- 
= Xxx 23 dy, 
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dy, which lileying. Brown his Siſter Daughter: But thereahs 
on Death-bed he Diſponed the Fee of the 10000 merks to Sea 
his Mother, and expreſly Revocked the former Diſpolitionto his Wike, 
to the Fee:. his Mother Diſpones her Right co her Oyes, her Songs New. 
Sir Andrew Birnies, Daughters, 4#na Murray being now dead, Sir Andrey, 
Daughters purſue ReduCtion of the Diſpofirion granted by their Uncky 
his Wife of the Security of 10000 merks, ſo far as concerns the Fee, onthy 
reaſon, that it was a Donation betwixt man and Wife revockable, ang ſy 
vocked exprefly by.the ſaid Diſpoſition to the Diſponers Mother, © 
Defenders alledged Abſolvitor , becauſe in all Donations betwixe jy 
and Wife, there is a [pecial exception of ContraQs of Nlarriage, whethe 
before, or during the Marriage; and u hen there is no ſuch Contrag, 
Proviſions granted to Wives, being donationes propter nuptias, are valid 
irrevockable : And here there was no ContraCt of Marriage, but this 1, 
poſition quarrelled was in place thereof, and bears expreſly, 7» beig 
plement of a Promiſe made the time of the Aarriage, It was anſwered, Thy 
where there is no Contra, all! Donations curſes the Marriage are 
ſuſtainable'in place thereof, for if the Husband after the Marriage gives 
competent Proviſion, and thereafter give a ſecond or third Proviſion, hat 
the poſterior Proviſions may be Revocked , becaule there is a nn 


tent Proviſion granted 3 and therefore ſuch Proviſions are only ſuſtg 
in place ofa Contra, in ſo far as they are competent and ſuitable th 
quality and condition of the perſons Married ; but ifthey be cxorbyay 
the excreſce is a pure Donation, without all: Obligation, civilor 
and fo may be revocked, as in this caſe,the DetunR did dilapidat thel; 
_ of all his Lands and Money, and the ſtock of the Money witouy 

The Lords found the Difpoſition/by the Husband to the Wik wal 
n ſo far as it was a competent Proviſion betwixt fuch Parties, bur rerah 
able :quoed exceſſum , if it was exorbitant, and before anſwer, whether 
was exorbitant or not, allowed both Parties to: produce what Py of 
Evidence they could, for clcaring the Eſtate of the Defun&, andthe Bur- 
dens thereof, and what proviſion came in by the Wife, 72-0 
. . The Purfſuers did alſo inſiſt for ReduQion of the Subſtitution totheDib 
poners Neice, as being left blank ab initio, and not filled up till the Dy 
fan was on Death-bed, and who was prejudicial to the Purſuen, wh 
would be all Heirs-Portioners with 8rown the DefunGts other Neice; | 
was alledged for Brown, 'That'the Writ is ngw in her hand filled up, al 
cannot be taken away but by Writ, or her Oath. It was anſwered, Thi 
it was moſt competent to prove by Witneſles,that theWrits were belidett 
Defun& till his Death or bicknel. 'anid was then filled up im the'Subltn 
tion in prejudice of the Heirs. The Defend further alledged, Thutil 
Defender in his liege powſtie gave Warrand to the Nottar to fill up theth 
fenders name, and oft-times acknowledged the fame, which was olit 
to be proven by the Writers Oath. - It was anfwered, That if the W 
had remained in the Writers hand, his Oath might be received for cl 
ing the Terms on which it wasin his band, but the Defun& having ge 
the Writ from the Writer, neither his. Oath, nor any Witneſſes c p 
prove the Defun&ts Warrand or Command to. fill up the blank, 
would infer a great Inſecurity, if Writs lying blank by DefunRs migit 
made up after their death by the Writers Oath. 

The Lords did alſo allow both Partics to adduce Witneſſes for pre 
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this Writ was from the firſt fubſcribing thereof till- the Defur&s 
Jeath, and when and how the blank Subſtitution was filled up. 


:1dren of the Laird of Lawriftonn contra L,awriſtoun, July 5. 1677, 
He deceaſt Laird of Lawriftown by a fecond ContraQof Marriage, provi- 
Jed 10000 merks to his two-etdeftDaughtersbegortenbefore thatMar- 
: 2000merksro each ofthemrhat ſhould be born thereafter,payable 
jttheir Age of 15, with Anhvalrent thereafter 3 there being eight Children 
Tibor Marriage, this Laird their Brother did for three ſeveral years give 
eight Chalders of Vittual ro their Mother to etitertain thew,and now they 
wee for five years' Aliment ſince that ritne, "The Detender alledged 
abſolvitor, Becauſe he was not obliged to entertaih his Brothers or Siſters, 
ather by Law or Paction, eſpecially where they had Proviſions, which 
though they"bore not 48 yet Annualrent, they might make uſe of a part 
Stock. 29. Their Mother entertained them, which is to be pre- 
ſamed to be ex pietate waterna,as a Donation to preſerve the Stock of their | 
2080s,” and therefore ſhe can claim nothing for by-gones, It was an- 
band, That it is a natural obligation- upon Parents to entertain their 
Children,” whereunto'the Lords have always grven a civil effe&, and al- 
lowed Adion not only: againlt the Parent, bur againft his Heirs, and theſe 
Children'have no Means before their Ape of 15 3 and as to their Mothers 
Inertainment, the prefumption ceaſeth, becauſe their own Provilion is 
mey (wall, and (be hath both claimed and obtained from the Heir Ali- 
ment for them for three years. 
Fhe Lords ſuſtained the Aliment, and remitted to the Ordinar to con- 
fider the condition of theHeirs Eſtate and the ChildrensAge,and to modifie 


_ 


The Kings Advocat contra Forbes, eodem die. 

He Kings Advocat purſues Forbes of Tolgubon for the Avail of the 
4 Marriage of John Leſly, in reſpe& that 1ſobel Cochran died infeft in 
the Lands of Tolquborr, and left John Leſly her appearand Heir Minor and 
unmarried, which Avail being debitum fundi, it did affet the Eſtate of Tol- 
quben, now belonging to Sir Alexander Forbes, The Defender alledged 
Ablolvitor, Becauſe Iſobel Cochran was denuded in ber own time, in fo far 
# her Isfeftmrent was upon an Appryſing deduced upon a Band due by 
Cukbes as Principal, and Philorth and Tolquhon as Cautioners, whereby 
al their Eſtates were appryſed, and there is  winrage a Renunciation by 
the aid Iſobel of the Appryſing in favours of Philorth, and a Back-bond by 
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Cakiben by DoGor Guild, and obliging himſelf to apply the benefite thereof, and 
if of ſubſequent Rights he ſhould acquire of the Eſflate of Caskiben, for the uſe 
ad tehove of Caskiben his eldeſt Som, and for the weell and ſtanding of that 
Hoſe; and therefore Cochrans Appryfing acquired thereafter by Philorth 
beingto the behove of Caskgbens eldeſt Son, who was in familia, and havin 
ho Meatis or Eſtate to acquire the ſame, Law preſumes that it was ci 
by the Fathers Means, which the Lords have ordinarly ſuſtained, and de- 
cared Eſtates ſo acquired ſabje to the Fathers Debt, by Appryfing, or 
Adjudication, as if it ftood in the Fathers Perſon, ſo that if NA 


Xxx 23 


Phlortb,bearing, that he flood in the Right ofthe Appryfing of the Eſtate of 


ans Ap. 
priling be declaredto be in the ſame caſe, as if it were in Caskibers cerſda 
who was principal Debitor of the Sum appryſed for, the Appryfing 
would be extin& 3' for it is without doubt, that Appryſings are not like 
Ger Infeftments requiring Reſignation and new Infeftment,but whatever 
Way they be fatisfied by Intromiffion or Payment, they are — 

ado. 
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JaFo, It was anſwered, . That what-ever hath been extended in fay 

of Creditors, yet this preſumption was/never ſuſtained againſt the Supe. 
rior, It was Replyed, Multo zagis againſt a Dozatar, for it the Superior 
were craving 'a Marriage by the death of Caskiben or Tolqubon upon Ive 
Cochrans Appryſing, the Superior replying upon fatisfattion by the means 
of the principal Debitor, _he would. recover the Marriage of the Debitor 
Heir, and therefore cannot juſtly clajm: the Marriage of both the Debings 
and both the Cautioners upon an Appryſing exninet by ſatisfaction, 

The Lords found the Defence releyaat, that Philorth had Right to th 
Appryfing, and declared it to the behove of the principal Debnors elde 
Son while in his Family, which was preſumed to'be upon Payment byjy 
F ather o 1 

John Alan contra the Earl and Counteſs of Southesk, July 6. 1677, 

Ohn Allan Tailzior at Lozdon purſues the Earl and Counteſs of Sontherk 
J for payment of an Accompt of Furniture to the Counteſs,and Lord Ce. 
z1egie her Son at London, The Earl alledged Abſolvitor,becauſe the Coun, 
teſshad gone to London without his conſent, and carried his Son with her 
and therefore he was not obliged to pay Furniture advanced to; her, which 
was neither neceſſar nor profitable. 2%, Some of the Furniture was aker 
an Inhibition Publiſhed and Regiſtrat 3 nor was he obliged for his $ors 
Furniture, but the Counteſs who had a; ſeparat Eltate and Aliment, 
to be Iyable for both. It was anſwered tor the Purſaer; That he having 
furniſhed the Earls Lady and his Son, was not obliged to know that ſhe 
came to, London without. the Earls conſent, but was in bona fide & probuji 
li ignorantia, and might juſtly preſume ſhe came with the Earls conſent 
unleſs he knew the contraryz and ſuppoſe ſhe had come without conſent, 
ſhe behoved to be furniſhed effeirand to her quality, which was the Early 
Honour and Intereſt,- much more the innocent Child. 

The Lords found the Earl lyable for the neceſlar and ſuitable Furniture 
for the Child ; but if the Counteſs went to London withoat his approbati- 
on,or a juſt reaſon from him,that he was obliged for no more Furniture to 
her, then would have been her Expences if (he had remained at home, and 
that whether before or after the Inhibition; but found that if the Purſuer ad- 
vanced any more Furniture after the Inhibition, he furniſhed it at hisperill, 
and that theCountefs ſhould be comprtable for the excreſs of the Furniture 
before Inhibition, out of, her own Eſtate and Aliment, though falling to 
her after the forefaid Furniture. 

| Lockhart contra Lockbarts, eodem die. 

TX deceaſt Stepher Lockhart of Wickedſhaw having communed a Mars 

riage for his eldeſt Son, did. before the Contract of Marriage take 
a Bond from his Son, bearing, That albeit by his Sons ContraG of Marr- 
age, he was todiſpone to him his whole Eſtate, with the burden of 4600 
merks to his Children, yet it ſhould be leiſume to him to burden the Eſtate 
with 1400 merks more to his Children ; and making both Sums, bearing 
Annualrent after his death, The Contra of Marriage is Subſcribed three 
days thereafter ; Williams the Son having ſhortly deceaſed after the Marrs 
age, Stepben the Father did divide the 6000 merks among his Children,and 
died in ano 1663.William, Son and Heir to William, Son to Stephen, 10a 
20 1664. Compred with Walter Lockhart one of the Children, and with 
Robert another of them, in a»»o 1671, - for their ſhares, William the Oye 
having alſo dyed, the faid Falter and Robert purſued his Son and Het 
for their. Portions, who alledged Abſolvitor, 19. Becauſe as to; the 1490 


merks, and the additional Annualrent, it was contra pata detalia,and ſom 
| irs 
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irs bonos mores, and thereby null, for if the Father had diſponed his E- 
tate without mention of his Childrens proviſion, a Bond by the Son in 
their favours being anterior, might have been <ffeFual ; but the Contra& 
of Marriage bearing ex prefly a burden to the Children of the 4600 merks, 
any further wasNot fair, but fraudulent, in prejudice of the Wife and her 
Relations, who would not have otherways proceeded in the. Marriage. 
20, This Bond by a Son to his Father, being minor, isnull, henot be- 
iog authorized by his Father, who was his lawtul Adminiſtrator, and could 
not authorize i= revs ſuam, It was an\wered, that theſe proviſions being 


exprelly to the behove of the Children, granted betore the Contrat of 
Marriage, were valid for ſuch proviſions contrair to ContraQs of Mar- 


age, can only be null i= qzartzze there is a true prejudice and wrong 
to the Parties-ContraQers, wherein their intereſt, not their humor is to be 
confidered 3 fo that the addition of 1400 merks, (there being many Chil- 
dren, and their wbole proviſion being but 6000 merks, bearing Annual- 
rent after theirFathers death) it was the diſcharge ofa natural duty,and no 

totheSon orWife who were put in the whole Eſtate$ as tothenul- 


liry, the Bonds were Homologat by the Oye after his Majority, by compt- 


ing for, and paying the Annualrent expreſly relative to the Bonds; and 
itis moſt untavourable to quarrel the Bond or Contra paſt near 40 years 
ſioce, which did draw in queſtion the Grand-firs D-ed. It was Replyed,that 
Homologation can only be by expreſs deeds of knowledge, but the Oye 
mighthave been ignorant of his Fathers Contract, 

The Lords found the Homologation by an Accomptrelative to the Bond, 
and payment of Annualrent thereof, for many years,. ſufficient to exclude 
apy queſtion 4gainſt the Bond, and therefore dyved no further into the 

Nic - 


'The Parſon of Preſftoun-havgh contra his Pariſhioners, July 7.1577. 

He Parſon of Preſftoun-haugh purſues his Pariſhioners for Viccarage 
T Teinds: The Defenders alledged they had Tacks for years to run, 
which being produced, it was objeRed, that one of them ſet to the Laird 
of Wayhtow was null, as being ſet without conſent of the Patron, for more 
than three years after the AR of Parliament, 20, . Thatthe Tack being ſet 
in a»w0 1509. the Boll was Rentalled at 10 ſhillings, which was a groſs 
diminution ofthe Rental, 39. The other Tack was ſet without conſent 
of the Patron, It was anſwered, That both Tacks were clad- with peace- 
able poſſeſſion for 40 years, and fo all Objections againſt them were ex- 
duded by Preſcription. It was Replyed, 1%. That Preſcription cannot 
run againſt Church. men, who are but Adminiſtrators, and whoſe expreſs 
deed cannot prejudge their Succefſors. 20. That which is null againſt a 
publick Law, cannot be validat by Preſcription, but both theſe Ads, are 
Ads for the Publick utility. It was Replyed, That Preſcription is of 
much more Publick Intereſt, and is the. common ſecurity of the whole Nas» 
tion, and there is no exception in the A of Preſcription, which runs as 
well againſt the Church as others, and is effeQual to validat any Right 
which hath a coloyrable Tirle. 

The Lords found thatPreſcription did validat both the Tacks,as unquar- 

during their endurance, both as to the Tack-duty, and the price. 

ln this Proceſs the Lords found by the Probation, that in this Paroch there 

was no Viccarage payed, butonly of Lamb and Wool, and in fome of the 

Lands, Hay, Cheeſe, and Geeſe,but in none of them Viccarage of Kine, 
and ſuſtained the ſame accordingly. 
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Carnegie and her Husband contra Smith and her Husband, July 10, 1677 
Y Contradt of Marriage betwixt Jaret Smith an her tu ſt Husbang he 
is obliged to Infeft himſc|f and her in Conjunt fee for the Bairns 
the Marriage, in ſeveral Tenements in Edinburgh ; and there is a Clauſe 
which ſhe reſtris her ſelf to the half, in caſe there be Bairns ſurviving, 
but thereafter the Husband gives hera new Infeftment of that half, in ca 
the Children ſurvive, There ſurvived two Children of the Marriape, 4 
Son and a Daughter. The Daught-r purſues her Mother 
her fourth part of the Rents of theſe Tenements, as being one of the tw 
Bairnsof the Marriage. The Defender alledged, 109. No Proceſs at the 
Daughtersinſtance, becauſe by the Bairns of the Marriage, the Heirs 9 
the Marriage mult be underſtood, and ſo this Daughter can havenor 
eſpecially ſcing her Father provided her tothe Sum of 3000 merks, where. 
by his meaning was clear, that he intended not ſhe (hould be one of his Heirs 
for he would never have given her more nor his Son. 29. By a ſub 
quent Infeftwent, the Defender hath right from her Husband to the hyp 
of the Tenement acclaimed by the Bairns, who being Heirs of proyj 


cannot attain the rights of theſe Tenements, till they be lnfeft as Bairns of | 


the Marriage, and thereby they muſt repreſent the DefunQ, and mik; 
good his Diſpoſition to the Defender. It was anſwered for the Purſyer, 
that this Clauſe is frequent in the ContraQs of Merchands, and hath ev 
been interpret to make all the Bairns Male and Female, to comein puripy. 
#3 ſo that the meaning and intention of the Father, though it had been 
expreſs, cannot alter the common ſenſe of the Proviſion, or prejudge the 
Daughters Right thereby; and albeit the Purſuer might be Infeft as one of 
the Heirs of the Marriage, that will not import her being lyable to fulfil 
her Fathers Diſpoſition, becauſe Heirs of Provifiorl are partly Heirs, and 
partly Creditors in the Proviſion, and not fimply Heirsz and therefore x 
to the Terms of the Proviſion, the Father cannot alter the ſame, and the 
Bairns ſucceeding, may quarrel any fraudulent or gratuitous Deed of the 
Fathers, in prejudice of the Proviſion, as is commonly known inthe De- 
bate berwixt Heirs of different Marriages, where the Heirs of the birt Mar. 
Triage are not obliged to fulfill the Proviſions in favours of the Bairns of 
the ſecond Marriage, in ſo far as they derogat from the Provilians in the 
firſt Contra of Marriage : And though it was lately found, that a gene- 
ral Clauſe ot Conqueſt, during the Marriage did not hinder the Father to 
do any Deed upon a Cauſe onerous, or rational-confideration, but only 
excluded fraudulent Ads of ſuch as had no reaſonable conſideration; yet 
here it is a ſpecial Proviſion relating tothe Tenements the Father then had; 
and it is moſt irrational his Wife ſhould Liferent them all , ſeing he hath 
no more; ſo that ſuch Heirs of Proviſion; though they be lyable for the 
Defunas Debt, or onerous Qbligations, yet wou'd not be lyable for per- 
fe@ing the Infeftmentto Heirs of a ſecond Marriage, as being fraudulent, 
much leſs for a proviſion to their own Mother.in prejudice of the Proviſion 
in the ContraQ,(o that they might aflign the Proviſion as Creditors, and the 
Aſligney might adjudge the Tenements, without their entry 3 or 

ehey entered, they might quarrel this poſterior Proviſion totheir Mother, a 
contrary to the Contra of Marriage; but this reftriction being in effettan 
Affignation tothe Children of the half of the Liferent, in favours of the 
Bairns of the Marriage, they may immediatly purſue her or the Tenneat 
for payment ofthe Rents thereupon. 


Which the Lords ſuſtained, and repelled the Defence. F 
Jn 
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Bayn contra Memillan, July 12. 1677. 


ie n « After Jobn Bayn having charged Alexander M*millan for payment of 
of | two Bonds, he Suſpends on this reaſon, that he never borrowed 
y any Money from Mr. John Bazn, but that he granted theſe two Bonds to 
v3 Cie Jawes M*donald and his Son, for Cattel bought from them, and gave 
le aheBonds blank in the Creditors name, which thereafter were filled up with 
8 Mr, Jobn Bayns name, and he charged thereupon 3 but betore the Charge, 
* the Creditorsof 7 mp Mcdonald and his Son, Arreſted in his hand, and 
" obtained Decreer, tor making forth-coming, whereupon he made pay- 
be ment, and referred to Mr. Jobs Oath that he received the Bonds trom 
of Sir James Medonald and his Son, and that they were blank the time of the 
it, Arreſtment, Mr. John depones that one of the Bonds,was ſent to him blank 
od after the Arreſtment, but Depones the other was filled up before it was 
”% fntto him 3 and that by Letters ſent with it, it was ſignified that in reſpe& 
w he was a Creditor, the Bond was taken in his name, At adviſing of the 
ul Oath it was alledged, that though the Bond was taken in Mr, Jobns name, - 
* znd had never been blank, yet M<donald who got the Bond for his Cattel, 
of was the true Creditor,and not Mr. Joby Bayn, whoſe name was only made 
ke viſe of under truſt, for M*donalds behove 3 and therefore who-ever takes a 
w Jond in another mans name, 1s not preſumed to gift to him the Sum, but 
"e to make uſe of his name under truſt and with confidence that he would de- 
of nude in bis favours when defied; and therefore the Lords did lately fuſtain 
_ Procels upon that account, though the Creditors of the Perſons intruſted did 
y noorouſly oppoſe it. It was anſwered, That ſuppoſe the filling up of a 
by thrd parties name,who had no 1ntereſt;might be preſumed only a truſt, yet 
ir that preſumprion is excluded by a ftronger preſumption, viz. when a Cre- 
_n titers nawe is made uſe of by his Debitor, it is preſumed to be in ſecurity to 
*® WI thatCreditor 3 and here Mr. Sole Bayn was Creditor, to Mcdonald before 
the be made uſe of his name in this Bondz 'and it is moſt frequent for Debi. 
the tors when they ſell Lands, to take Bonds for the- price in name ofthe Cre- 
4 ditors, who might by Exhibition recover the Bonds; and if the Debitor 
a did purſue them to denude, they would exclude himupon that preſumpti- 
of on, that the Bond was granted to them in ſecurity: It was Replyed, that 
- Þ long as the Bond was undeltvered to the Creditor,in whoſe name it was 


takenthe Receiver of the Bond was (till Maſter of it,and ſo was true Cre- 
= ditor, and it was to be affetted for his Debt. 
J The Lords found, that a Bond taken in the name of a Creditor was not 
preſumed to be in truſt for the behove of the procurer of the Bond, but in 
= Securny to that Creditor, and could not be warrantably given up by the 
he | fewer of the Bond, or atfetted with his Debt, although it was not de- 
i hvered tothe Creditor in whoſe name it was taken. 


lent; Monteith contra Henderſon, eodems die. | 
Gon Enderſon of Fordel having raiſed Improbation of a Diſpoſition by Ran- 
4 the 2 4ifoordto Carrubber of his Eſtate, and having deſired the Writer and 


ugh Wieſe inſert to be Examined, to remain in retentis, leſt they might die, 
ter, a orbeputout of the way, before the Proceſs by the courſe of the Roll might 
fm |} em, they were accordingly Examined ; Carrubber did likeways pur- 
rhe I) © a Dedraor of his Right to be true and valid, and defires that certain 
'nens ©} Witneſſes here and abroad be Examined, to remain # retentis, whether or 
* they beard Randi'oord declare that he had Diſponed his Eſtate to Carrub- 

ber; and likewiſe that he might have warrand to cite ſeveral Witneſles, 

Bn Wioheard oneof the Witnetles inſert declare, that he had gotten 200 merks 
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from Fordell to Depone, It wasanſwered for Fordell, that he being in 2 
Improbation, wherein the dire& manner is uſed, and the Writer ang Wa. 
neſles inſert, Examined, till that be concluded and determined, there * 
no place for the indire& manner, either by [mprobation or Approbation: 
and as to the Examination of Witneſſes,upon one of the Witneſlcy inſert hi 
declaring he had received 200 merks , it is a Reprobator, and ſhould not be 
ſuſtained, but by way of ordinar Action, and after Sentence. 
The Lords found, that it there were no doubtfulneſs in the Improbatiay 
by Writer and Witneſſes, there was no place for the indire& manner, by 
' becauſe there was only two Witnefſles, and the teſtimony of one was quay. 
relled, they gave warrand to cite the Witneſſes quarrelled, and other Wir. 
nefſes to be condeſcended on, before Extracting of this warrand, Upon kj 
habilitie, and declared they would ſuſtain the ſame as a Reprobator, tg 
ceed as an incident with the principal cauſe of Improbation ſummatly, With. 
out going to the Roll as adiſtinct Proceſs, but that they would not ſiop 
the principal cauſe in dependence before, by the dependence of the B; 
probator. 


The Earl of Errol contra Hay, July 13. 1679. 

T 'N 4»»0 1649. all preſentations -were taken from Patrons, and in plac 
thereof they were declared to have right tothe Teimds, over and aboxe 
the competent Stipend tothe Incumbent: But by the 9 A@, Par, 1661,Thy 
whole Parliament 1649. was Reſcinded ,. and particularly that AZ anent 
Patronages ; But it was Declared, That it ſhould be lawful to Laick Par 
or Heretors, to agree with the Bereficed Perſons for T acks of their Ttinds, u. 
cording to the Laws of the Kingdom, being but prejudice of the Stendrms 
 dified, or to be modified to theſe Beneficed Perſons, Declarirg alſo, Thatth 
preſent Mmiſters, during their Service, ſtall claim no Kight or Poſe)ſuntth 
Teinds of their ſaids Kirks, more than they had. formerly before this Al Reſeſ 
ſory, they having a ſufficient maintainauce. By a poſterior A in ami 1661, | 
AY M ini(ters who came in without Preſentations, by wertue of the AG of Par- 
liament 1649. Were Ordained to call for Preſentations from their Patron, 0- 
therways to be excluded from their Benefice. Mro William Hay bang adnit- 
ted Miniſter of Cramond, in anno 1655 did, according to the 4@ 1662, 
Obtain a Preſentation from the late Earl of Errol, and gave hima back- 
bond , That he ſhould give ſuch Right to the- Earl of the Ieinds of bis oon 
Lands, as were conſiſtent with the Laws of the Kingdom, and that by the 4d- 
vice of three Advocats, it being always given within a year thereafiers the Ea 
continued to poſſeſs his Teinds'without any Daty, and no applicationws 
made by neither party to theſe Advocats, This Earl of Errol purlues: 
Declarator upon the A of Parliament :651, That this preſent Park 
hath no Right but to his modified Stipend, which he was in Poſſeſhonofte 
fore this AQ, and that the remainder of the Teinds belonged to him aÞ+ 
tron by that AG of Parliament 1649. And this Salvo in the AF 1661 
ing, That the preſent Miniiters ſhould only have Right to the Teinds, #il 
had before the AZ Reſciſſory, Ita et before that, they had only Right tothe 
Stipend before the AF, and the Patroz had Right to all, the reſt of the & 
nefice, The Defender alledged Abſolvitor , becauſe after thele A 
the matter was agreed and ſettled betwixt the late Earl and the Defende, 
that the Earl ſhould give him Preſentation to all the Fruits, whichheal 
without reſervation, except by the Miniſters Back-bond, and ſo this Earl al 
found nothing upon the AG of Parliament, in reſpe& of his - unlimited 
preſentation z neither can hefound upon the Back-bond, becauſe ns 
a Submiſſion limited to a day, within which it took no cffe@, _—_ 
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on the Miniſters granted Tacks tothe ſeveral Heretors oftheir ownTeinds, 
and cannot be urged to give a Fack to the Earl. It was anſwered for the 
Earl, That inthe Back-bond there 1s an O-»ligement and Reference, as to 
manner and extent, viz, How far the Miniſter might lawfully give a Right 
to the Earl of his own Teinds, which related rather to the forwer , which 
wasreferred to Lawyers, than to the O'vligement to give the Ear] a Right, 
The Lords found, that the Earl granting a Preſentation to all the Fruits, 
without limitation, did exclude him from the Benefit of the prior A of 
Parliament, except in ſo far as the ſame was reſerved by the Back-bond, 
which they found yet etfeftual , and Decerned the Miniſter to _= bim a 
Tack, but prejudice of his preſent Stipend : And found the Reference was 
only, how far by Law the Miniſter might do the fame, ſeing there was 
a probable pretence of an Symoniacal paQion 1n thiscale, where the Statute 
Obliges the Earl to give a Preſentation; But the Lords did not determine 
that caſe, whether a Tack granted rothe Patron by the Intrant when he got 
his Preſentation, limiting his power to improve his Benefice,were,a Symo- 
acal PaQion , or were valid by the Law of the Kingdom, as to which 
theAR of Parliament hath only allowed Tacks conſiſtent with the Law of 
the Kingdom 3 ſo that unqueſtionably , a Beneficed Parſon after his eſta- 
bliſhment by Collation and Inititution, may ſet Tacks of the whole or any 
of his Benefice, without conſent of the Patron for his lifetime, and 
five years therealter : But the only queſtion is, if he ſet ſuch Tacks tothe 
behove ot his Patron before his Entry , when it is in the Patrons powerto 
rejet bim, unleſs he grant ſuch Tacks, whether ſuch a Tack be lawful, or 
unlawful and Symoniacal, which if approven, would evacuat almoſt all 
the Benefices in Scotland, and turn them Stipendiaries, and that in favours 
of the Patrons, who had no right to the Teinds, during the Incumbency, 
andin prejudice of the Church,and diſcouragement of Piety and Learning, 
there being only a few Par/onages in Scotland, which may be anincourage- 
ment to perſons of better Spirits and quality in the Miniſtry: 


The Lady Dairſie contra the Laird and his Creditors, eodeme die. | 

Y Contra betwixt the Laird and Lady Dairſte and their eldeſt Sony 
Eſtate was Diſponed to the eldeſt Son; with the burden of the Nebts, 

and with an alimentary Annuity to the Laird , and anotherto the Lidy, 
who had lived for ſome time a-part, whereupon the Son was Infeft, and 
for lImplewent of his Obligement to his Mother, he procured an Aitigna= 
tion to ber 10 L:t-rent to the Annualrent of 19000 merks from the Earl 
of Soutbesk, and rohimſclf in Fee, whereupon dSonthesk gives in a Bill of 
penſion on Double-poynding, and the Cauſe being Ordained to be 
Diſcuſt on the Bill. It was alledged for the Laird, that this Aſignation 
being granted in Favours of his Wite, did accreſce to him Jure wariti, It 
ve anlwered , 19. That albeit all moveable Rights fall to the Husband 
Jwe wariti, except Abuilziaments; yer it hath this exception, that if a 
party-do freely provide any thing 10 a Wife for her Aliment, ex- 

ing her tjusband or his Creditors , that excluſion is a quality of the 
Donation, and is «ffe&ualz otherwiſethe Donation muſt ceaſe, and return 
to the Granter, to the prejudice of both Husband and Wife. It was Res 
plyed, lo. Padis prevatorum non derogatur Jure communi, 2,. This Aſlig- 
bation by Soxthesk.is no free Donation, but for Implement of bis being Cau- 
yon for the Lord Sinclar, who was Debitor to the Husband, It was Du- 
Plyed for the Lady, That hoc dato, the Husband could not quarrel it, be- 
e by the Contra betwixt bim,his Wife and Son, there was an Alimene , 
UryProviſion granted, both to the Husband and Wite /Jeparatize;which Can= 
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tra& being Subſcribed by Husband, Wife and Son, imports all their cone 
ſents to every Article in it, ſo that the Husband having conſented to this 
Alimentary Provifionto his Wife, could never come againſt theſane, I 
was Triplyed, That the Husbands conſent was from the whole comp| 
wherein there is an Aliment provided to himſelf, and another to his Wite, 
but his own Aliment proves ineffeQual, by reaſon of the Debts, and there. 
fore he ſhould have acceſsto a ſhare of his Wifes Aliment, 20.The Husbang 
did not renounce his Jus maritiz and therefore his conſent in favour, of 
his Wite returns to himſelf, as was found in a far ſtronger caſe betwinr the 
Lord and Lady Colingtoun, where the Lady had affigned the half of ber 
Liferent-right,before her Contra&t of Marriage to the Laird of Ratho,who 
did by a Back-bond Declare, that that Affignation was in truſt for jg. 
tertainment of Col/ingtoun and the Ladys Family and ſorne days thereafter A 
the Contract of Marriage narrating the ſaid Afhignationto Ratho,Collingom 
did approve the ſame,and renounce his Jus wariti, asto his Wifes ahmer, 
and yet the Lords found, that the Back- bond brought it back to Collingou 
himſelf, and that he had power to diſpoſe of it jure marits. 
| The Lords found, that this Aftignation by Sowthesk being alimentary 
and for Implement of the foreſaid Contra, Subſcribed by the Husband, 
and being ſo ſmall as did not exceed vii7um & amifnm to the Lady and her 
two Sons 10 maintain them, that the ſame was effeQual, and did exclude the 
Huſband,albeit his own Aliment proved ineffeual through the wiſmanage. 
ment of his Eltate, and that it was no ways in the caſe of the Lord Collin. 
tour, where the Lady by the Back-bond had not a ſeparat Aliment, by 
that it was an Aliment to the Family for Husband and Wife, and behoyeg 
to be ſo imployed by the Order and DireGtion of the Husband as Head of 
the Family. | 
The Lady Preſto coptra the Laird of Preſton, eodem die; 
F'2 deceaſt Lord Preftonby his Contra with Bothoel lg 
ſecond Wite, having provided her toan Annualrent of 1300merks 
out of his Lands, and for ſecurity thereof, obliged him to Infeft her jn 
the Lands, declaring it to be in her option, to take her to'rhe Annual» 
rent, or to poſſeſs the Lands themſelves, ſhe choiſes the poſſeſſion of the 
Lands, andinſiſts for the benefit of a going Coal-pit in the Lands at the 
time of the Contra&t, and now as being Part and Pertinent of the Lands, 
and thereby carried, though not expreſt,as Vaſſals being Infeft in Lands 
though the Superior remains Infeft i» diredo dominio, yet he hath thereby 
no Right to Coals in the Lands, but the Vaſlal hath Right thereto, a 
Part and Pertinent, which muſt alſo hold between the Lyfrentar Ioſef 
* 1n the Lands in Lyferent, and the Fiar. It was anſwered for the Fiar, that 
there was no parity in theſe Caſes, becauſe Liferents however conceived, 
are but »ſuſjratFus, and are nut extended to Green-Woods or Coals, |t 
was Replyed; That Lyfrents have been extended unto Coals ſufficient for 
the Lyfremtars uſe, or Woods to the reparation of Houſes. It was Du- 
plyed, That whatever might be pretended in Lyfrent by Conjund-fie, 
whereby the Lyfrentars may receive Vaſfals, and where the Fiar hath 
been in uſe to raiſe Coal for his own Fire,and to make uſe of Wood for hs 
own and his tennents'uſe, that the Conjund-fiar might continue the fame 
cuſtome,' yet this is but a fimple Lyfrent, and the Coal before the Infelt 
ment was accuſtomed to be Fermed, and fold to the Countrey, or if there 
had been fjloa cedua accuſtomed to be hained and fold to the Countrey, 
. the Lyferentar can pretend no Right. 5 
The Lords found the Lyferentar to have no Right to this Coal which 
Was 
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a going Coal ſold ro the Countrey before the Contra&t, much leſs, 
if it had been a Coal begun to be winafter the Contraf., 


was 


Paterſon contra Mclean, July 17, 1677. 4 
Argaret Patiyſon, by her Contra@ with her firſt Husband, being 
provided to fix hundred merks yearly, ſhe with conſent of her 
Ccond Husbard, afſignes ber Lyferent-Right to Thomas Mckenzie, who 
rratsfers the ſame to Sir George MckenJie Advocat, who grants a Back- 
nond , bearing, 7 hat 63s Tranſlation was for procuring payment to the Wife 
> ber Husband of the Liſerent, except 4s to ſome Debts due to the Euband 
bimelf, and therefore oblidges him to denude in favours of the Husband, or 
o) fe would appoint, the Husband afligns the Bond to Charles M.lean, 
for ſecurity of a Sum due by the Husband to cAMfclean , who there» 
on Purſues Sir George Mckenzie to denude : the tusband being dead, 
the Wife purſues a ReduRion of this Allignation, as being a Donation 
2 Wife in favours of her Huband, which is null iſs morte confirmetur, 
2nd therefore is revockable at any time, during the Life of the Married 
Perſon gravter thereof , whether before, or after thedeath of the other, 
The Dekenderalleadged that this reaſon is not relevant. 19.. Becauſe this 
#00 AGgnation by the Wife to the 'Husband, but by both Wife and Hugs- 
band to Thomas Mker zie,bearing, for cauſes onerous,and it is beyond que» 
ſion, that a Wife may not only difpone for cauſes onerous, but may gift 
herLiferent-Right, in favours of a third Party, without prejudice to the 
Hudbands jus mariti during the Marriage, and if the Husband conſent, it 
inports his Right by his Jas war#ti; and it is alſo unqueſtionable, that if 
the Right be once fo validly conſtitute, the Aﬀigney may transfer i! to 
whom be will, even to the Husband qui wtitar jure anthoris;, ſo that the 
Wife can no more revock ir, as toher Husband. than as to a cedent, 29. Al- 
beitthe Right were reyockable, though not made tothe Husband, but toa 
third for his behove, yet if the Husband, or his Truſtic do tran(- 
mit that Ripht to a third Party, for an onerous cauſe acquiring bona fide, 
the favour of commerce hath by . pofitive Law introduced, that the ac- 
quiret is ſecure, and the Wites power of Revocation is not vitinw reale, 
like Thift or Force affeQting the matter contra ſingulares ſucceſoresz For 
even Fraud reaches not mw A Succeſlors iff participes fraudis 5 So that 
Mclean having gotten Right ro Sir George Mckenzies Back-Bond, for 
merous cauſes, he is ſecure, and the Wife moſt putſue her Husband ups» 
a her Revocation,to make up her Liſerent. Ir was anſwered for the 
Wike, that this being a ju and neceſfar priviledge for Married Perſons,in« 
ttoduced by the Rowan Law,that at any time of their life they might revock, 
add that upon a very good ground re matno amore ſe ſpolient, either Party 
vfecured againſt the 1nfinuation of the other, which our Cuſtom hath con- 
luntly approven, and therefore it cannot be thought that the Law can be 
ehded per ambages 3 ſo that it's alike to gift to the Husband, or to any 
perſonitothe Husbands behove, and in all perſonal Rights the Afſfigney is 
in no better condition than the Cedent, except as to his Oath, as an Afſig- 
ney gettmg Aſfignation to a clear Bond, will yet be excluded by the Ce- 
dents Back-bond or Diſcharge, yea by compenſation upon the Cedents 
Debt, and will never be ſecured againfl the fame upon the favour of Com- 
werce, though he acquire for a moſt onerous Cauſe & optizva fide, ſo this 
pivitedge confirmed by Law is much more than a privat Back-bond ; fo 
that albent the Husband Sir George or Thomas Oaths were not competent 
} —_hevtenr the Aſfigney to prove the Fruft, yet here the Truſt is 
proven by Writ, viz. Sir George Mckenzies Back: bond Dm". 
cKENZIE 
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Mckenzie the firſt Aſſigney, bearing, the Right to be to the behove of the Wi, 
and Husband, which Back-bond being ot the date of the Affignation, 
granted by Thomas Mckenzie to Sir George,and accepted by Thomas, it is not 


only probative againſt Sir George, but againſt 7 howas the Afligney A 
ter of the ſame, who is as if he had ſubſcribed the Back-bond accepted 
him, much more in this caſe where Mclean derives all his Right from the 
Husband, who' had Right from Sir George, ſo that Mcclear is excluded by 
the Back-bond grantcd by his Cedent Sir George,bearing rhe Truſt, 

The Lords found that the Aſſignation made by the Husband and Wife 
to 7 homas Mckenzie,being to the behove of the Husband, was revoc 
and is by this ReduCtion revocked 3 and found the ſame to be proven tohs 
to the Husbands behove by Sir George his Back-bond accepied by Thy 
M kenzie, and that it was not a valid Right ab izitis in the perſon of Th. 
21s the firſt Aﬀſigney returning to the Husband wut cailibet,but that it bei 
in Truſt ab initio to the Husbands behoveit remains ſtil] revockable wt 
all ſingular Succeflors,againſt w hom the Truſt were proven,by their Ce 
dents Writ anterior to their Aſſignation or Iatimation, ard therefore redy. 
ced the Aſfignation by the Husband and Wife to Thomas Mckenzie, ind 
a]l that hath followed thereupon, except as to the years of the life of the 
Husband who conſented, whereby his Right jure mariti was carried by 
his conſent, and belongs now by progrels to Charles Mclean, 


| Roſs contra Mckenzie, eodem die, 

O/s of Kilravock purſues a Declarator of treedom from Aſtrition to, 
Miln belonging to Mackenzie of Sudgdie, who alledged the Aſtridiag 
on theſe grounds, Firſt, That this Miln did belong to the Mendicat 
Friars, and came by progreſs to Mackenzie of Suddie,as his Infeftment bean, 
and therefore immemorial Poſſeſſion of In-towns Multure is ſuthcient to 
infer Aſtrition ; for payment of dry Multure without any further; infer 
Aftriction,and ancientPoſleſſion of theKingsMilns,who mult be no Jofer by 
the negle& of his Officers or the loſs of his Eyidences ; and theres ike 
reaſon as to the Milns belonging to Kirk-men, and therefore Poſlelſion ten 
years before the Reformation,or twenty years after,is by At of Sederimt ſu- 
ſtained as a Right; but here. the Defen er produces a Decreet for Multurs 
in a7n0 1592,'relating a former Decreet two year before, proceedingup- 
on an Inqueſt, by which it was found,that the Defender and his Author; were 
not only in poſſeſſon of the Multures of theſe Lands, but of leading of Mia- 
flones, and mending Dams, which is amongſt the ſevereſt points of Altr- 
ion, and can never be prefumed voluntar Deeds more than dry Multure 
The Purſuer anſwered to the firſt, That it is a prerogative Royal compe- 
tent to no Subje& 10 infer Aſtrition by Poſleſi on, except by dry Mub 
ture 3 and for the AR of Sederyrt, it is in favours of Feuars, Heretable 
Polleſlors of the Lands, and againſt the Church-men or their Succellon, 
but never in their favours to give them Right to the Lands they 200 
much leſs to a Thirlage of other Mens Lands; ſo that no Poſlcſhon d 
what endurance ſo-ever,though of In-rowns Multures, much lefs of helping 
cf the Dam,or leading Milaſtones, which may be a meer favour , can Il 
aſtriftion, and as for the Decreets, they are in abſence again{t the T ennets 
only, without calling the Maſters, . and therefore can give no Right,neuder 
can there be a Title for Preſcription, becauſe the fame bath not been pettet: 
cd by 40 years peaceable P ofleſſion,in ſo tar as there is produced aDecrett 
of ReduGtion in anno 1599, reducing the Decreet produced, and the Deped 
related therein, which is much more nor Interruption, It was Replyed, That 


the Decreet of Reduction is in Abſencezand bears only 10 reduce the ger 
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called for therein, ay and while they be produced, and now they are produced. The 
PurſuerTriplyed, Fhat the Decreet ot Reduction having ſlood unquarrelled 
for 40 years,any ReduQion thereof was preſcribed by the AR of Parliaments 
whereupon the D-fender offered to prove Interraption within 40 years of 
the Decreet of ReduQion, which was admitted to his Frobation, and a 
Term aſſigned, But now the Purſuer turther infiſted on his firit ground, 
That albeit his Decreet of Reduction was yet quarrelable, yet it was an 
.nqueſtionable Interruprion againſt the Defenders Right of Thirlage, who 
:nſtruſted no Right but Poſſeſſion, and Decreets in Abſence are not va- 
lidate by 40 years peaceable Poſleflion, | 
The Lords found, that Poſſeſhon, though by laying in of Dams and 
lading of Miln-ſtones, did not infer Aſtriction,even in favours of Churchs 
men polſe ling either atter or before the KR eformation,and that the Decreets 
aced, not proceeding upon Rights, but Poſſeſhon, and being inter-_ 
rupted by the Decreet of Reduction produced, did eſtabliſh no Thirlages 
:nd therefore cid declare the Purſuers Lands free of the ſaid Thirlage. 


Marray contra Drummond, July 18, 1677, 

Urry of Keillor having bought certain Lands by a Minut of Con- 
| tra&t ſubſcribed thereupon, the Seller did by another Minut fell 
ihe ame Lands to Drummond of Machinie tor a leſs Price z after both Mi- 
nuts, Keillor charged the Diſponer upon his Minut to diſpon in ample form, 
after which Charge the common Author did extend a Diſpofition in ample 
form to Machinie who thereupon was Infcfr. Keillor raiſes Reduction of 
Machinies (\iipoſition and Infeftment upon theſe R eaſons, 19. That by the 
A of Parl. 1621, All Diſpoſutions without an Adequat Price are declared 
mll, in favours of Anterior Creditors, and Mackinies Diſpoſition was for- 
1000 Merks leſs than Xeillors, which was the 6th or 7th part of the Price. 
9, By the aſt Article of the ſame AQ, it is Declared, That after Legal 
Diligence uſed by Lawful Creditors, no Bankrupt or injolvent Perſon can make 
a1 volumtar Diſpoſition or Payment to 4 Creditor, to prefer that Creditor to the 
ather, beving done more timely Diligence by Horning, Arreſiment, Inhibition, 
or Approfing 5 which voluntar Deeds by Gratifi. ation are declared null; Ita 
eft, Keillor by the Mint obliging the common Author to Diſpone, is a 
hwful Creditor z and having uſcd Horning upon the Mint againſt the 
common Author, he ought not to have extended and perfited the Poſteri- 
or Mint by Gratification and voluntar Preference, without Compulfion 
of Law, and therefore the Diſpoſition and Infeftment following there. 


- pon are null and void, It was anſwered for the Defender Machine, 


1, Abſolvitor, becauſe beſide the Diſpoſition and Infeftment upon the 
poſterior Minut, he hath an \nfeftment upon an expired Appryſimg, which 
doth totally exclude the Purſuers Intereſt, 29, The firſt reaſon of Redu- 
Qion is not relevant, for ſuppoſe the poſterior Diſpoſition were for a leſs 
wet than the former, yer that was never ſuſtaited as a ground to annul a 
Dilpolition, but only to affeR for the excreſcence, in ſo far as the Diſpo- 
ſition was without ar. equivalent Cauſe onerous, 29. A competent price 
hath a confiderable latitude, and the offer be another of 1000 merks 
more, cannot infer the incompetency of the price, for upon that ground 
the molt of the Bargains in Scotland may be called in queſtion, becauſe 
another in emulation would offer a greater price, and what-ever 
was the fault of the Seller, this Defender knew nothing of it, but bought 
for fatisfaQtion of a Debt owing to him before, and at a reaſonable prices 
And as to the ſecond reaſon of Redudtion, it is not relevant For firſt, 
the AQ of Parliament requires that the Diſponer muſt be Dyvor. 
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a9; By Creditor cannot be meant a Purchaſer by Difpoſition, whohath 


ven out no price, but a Creditor who hath lent Money. 30, The Mae 
Parliament bears,. That the diligence muit be ſuch as can truly affe® the 146 


je# 3 and therefore Horning and Arreſtment can have no effe@ as tg 
but as to the Moveables,& Lands only by J»hibition or Appryſing.lt was anſye. 
red for the Purſuer,that defence upon theDefenders other Rights cannothin. 
der him to reduce this Right,neither will this ReduRion prejudpe his other 
Rights - And as to the ſecond reaſon of ReduQion, the Purſuers conde. 
ſcended, that the common Author had no more Eſtate, and fo by thepoſk. 


rior Diſpoſition he became inſolvent. Likeas the Parſuers Horning yy 
the firſt and neceſlar ſtep of his diligence, - to compleat his min, Wn hah 
not only a perſonal, bura real effeQ even againſt Land, for theretipon 44 
judication would proceed, which could only take place after Horning, y, 
Liferent-eſcheat might be recovered, and Caption uſed againſt the Seller, 
compell him by Incarceration to Diſpone 3 neither is there any except 
in the Ac of Parliament of Creditors for Sums only, but on the contray 
an obligation to Diſpone and Infeft, is a more ſpecial debt, and make 
more ſpecial Creditor, and the Defender will be -at no loſs, for the Par 
er hath in his hand the price, which will be focth-coming to pay the Deeds 
to the Defender. 

The Lords found, that it was in arbitrio judicis,to- put the Partiestodic 
pate their whole Rights, or any one Right quarrelled, and that they uk 
not to follow that form.and courſe, but when the Parties were poor, tofre, 
vent further Proceſs, and therefore they repelled the Defence, but p 
dice to defend upon the Appryſiug as accords; and they foynd not the: 
reaſon of the ReduQtion relevant upon thardifference of the two pricesbrt 
found the third reaſon of ReduQion relevant, That the common Auth is. 
coming inſolvent by theſe Diſpoſitions, that afier Horning. againſt biw i; 
Parſuers inſtance, he could not by gratification extend the ſecond Mint, where 
by be had attained I fefiment in prejudice ofthe prior Miznt, and Horningthere 
por, which they tound to have a general ctiet, both as to Lands and 
Moveables, 


Momteith contra Murray, coder die, | 
Eorge Monteith being Creditor to Heor Mcker7ie, Arreſted in the 
(3 hands of Thomas Dewar Skipper, the ſaid HeFors ſhare of the Ship 
called the Golden Crown, and profits thereof, which Ship was diſponed to 
the ſatd Skipper, and he gave Back. bonds to his Owners, whereof Mie. 
Sie was anez upon this Arreſtment Monteith recovered Decreet for making 
farth-coming the price and profits of the Ship. John Murray for a Debt 
due to him, obtained Afhignation from Mckerzie tothe Skippers Back-bond, 
and to his hare of the Ship and profits thereof, and did intimate the fame 
at che Skippers dweliing-houſe, andats at the Peer and Shore of Leith be: 
fore the Arreftment, The Skipper Safpends on double Poynding,and calk 
both the Arrefter and the Aﬀrgney. It was alledged for the Aﬀigney,tht 
hisA ihgnationand Intrmation wasprior;and preferable to the Arreſtment,l 
was anſwered for the Arzefter, thatthe Intimation was null, as it wasdone 
_ at his Dwelling-houſe, becanfe he was our of rhe Conntrey, and asat Fdim 
bargh, and at the Peerof. Leah, becauſe it was withour warrand, there hav. 
ing beenno Lettersof Supptement obtamed from the Lords, without which 
80 latimation car be made to perſons ont of the Courtrrey.” 
.- The Lords found: the Intimation tiell, and preferred che Arreſter, and 
found the lip .otihare thereof, Arreftable as Moveable, WRT x! 
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"The Laird of Gairltoun contra the Laird of Stevinſon, Jaly 20. 1677. 
He Laird of Gairltoun, as Heretor of the Miln,called the Sands-miln, 
8 purſues the Laird of Stevinſor,on whole Ground was the end of the 
Purſuers Damm-bead , whereof he had been in immemornal poſleſſion, 
bupby a Speat of Water in ao 1674 the Ground being waſhen away 


om the end ofthe Damm, Gairltoun extends theend ofthe new Damm, and 


inſon impeds itz therefore Gair/toun craves it may be declared, that he 
Right to build his Damm to the next adjacent groundthereto, The De- 
er alledged Abſolvitor, becauſe the ſuffering of a Damm to be Jaid to his 
ound, was of meer favour,and the occaſion that the Speats of Water waſhes 
way the ſame; likeas the Purſuer hath no Right to force him to admit 
ofbisDamm to be any longer,or to encroach upon hisGround more than fors 
merly , but the moſt he can require, is that the Defender permit him to 
make up the Breach made in his Damm, the Purſuer ſatisfying the Dam- 
mage the Defender hath ſuſtained through the Sanding of his Ground, 
upon occaſion of the ſaid Damm, 
The Lords found the Declarator relevant, that this Damm had been 40 
rs, or immemorially fixed to the Defenders Ground, to give him right 
to ſuch a Servitude upon the Defenders Ground, and that he was not lyable 
forany Dammage occurring by Speats, or any other accidents, without his 
fault, but that he might extend his Damm til] it touched the Defenders 
Ground, in ſuch a way as might be 1-aſt prejudicial to the Defender, and 
appointed Commiſſioners to viſite the Ground , and fer the place where 


theDamm ſhould be fixed. 


My Lord Melvil/ and David Melvill his Son, contra Sir William Bruce, 
July 24. 1677. | 
He Earl of Zezir having Tazlzied his Eſtate tothe Heirs of his own 
Body, which failzicing to the Earl of Rothes ſecond Son, which 
failzicing to the Lord Melvils ſecond Son. The Earl of Rothes palt a Gift 
m Exchequer of the Nor-ertry of the Eſtate of Levin, and David Mel- 
vill ſecond Son to the Lord Mel:4Þ raiſed Brieves, for ſerving himſelf Heir 
ofTailze,which being Advocat of conſent, and a Dec)arator raiſcd of the 
Chancellors Gift, w hich was in the name of Sir William Bruce,containing a 
condufion, That there could be no Heir ſerved, while there was a ſecond Son 
of the Barl of Rothes in poſſibility, The Lords ſtopped the Service of David 
Melvill, and declared Sir William Bruce his Gift of Non-entry, reſerving to 
the ſpecial Declarator , whether the Mails and Duties were carried by that Gift, 
i whether the ſame were 1n hereditate jacente, or caduciary , as bona vas 
tantia Sir Williams Bruce purſues the Tennents for Mails and Duties before 
the Sheriff; the Lord Melvill obtained a Gift from the King of Admini- 
ſiration of this Eſtate, as Carator datus bonis, whereby he might mannage 
theEſtate, and do all deeds a&ive and paſſive, that a Tutor might do, be- 
always comptable to the Heirs of Taz/zie,who ſhould thereafter enter, he 


. Gd alſo raiſe Advocation of the Proceſs before the Sheriff, at Sir Williams 


Brucezinſtance,whichthe Lords did Advocat,and Sir WilliamBruce infiſted for 
the Mails and Duties upon two Grounds, both contained in the Gift, viz. 
as Donater to the Non.entry, and as belonging to the King, as bona vacantis 
© milliss; The Defender alledged, 1% That there could be no Non-en- 
tinthis cafe, becauſe by the general Feudal Cuſtoms, Nor-entrie impott- 
eth the loſs of the Fee, if the Vaſſals Heir within year and day obtain not 
renovationem Feudi; whereby Non-entry is a moſt penal caſuality of Supe» 
Mority ; but our Cuſtoms do only allow, that for negle& or contempt - 
| Liz the 


$46 The Deciſions of the Loras of Seſſion, 1679, 


the Vaſſals Heir, lying out un-entered, the Superior ſhould havethe xg. 
entry, which imports the new-retoured-duties only, until the Superiorjn. 
fiſt in his ſpecial Declarator for the whole Dutiesz for as Craig faith, 4 
n0n introitu mitiores pens nobis ſemper placuere 3 but both by the common 
and our particularFeudalCuſtoms, Non-ertry 1sPenal,and therefore can never 
take place but in culpa; and if by ſuch Tailzies as this, a Donatar mj be 
have the whole Fruits during the poffibility of an Heir of Tailzie, all y;c 
fals and Creditors ſhould be deſtroyed 3 for as in this caſe, the ſecond Sy 
of the Earl of Rothes is preferred 3 fo if it had but ſaid, the ſecond Son of 
the Earl of Rothes, it would have Suſpended the Nor-entry, fo long as the 
Earl of Rothes could have had aſfecond Son, and fo the King ſhould bee. 
cluded fromall Caſualities, the Creditors from all accels to the Eſtate, the 
Vaſlals could not be entered, the Rights and Intereſts of the Eſtate couly 
not be Purſued or Defended, but the Dozatar ſhould have all, whois ly. 
able to pay no Debt z and therefore ſeing here David Melvill offereth toe. 
ter, and is debarred, he1s neither in #vora nor culpa, fo that there canhe 
no place for Non-entry, but the profits of the Eſtate are in bereditate jacen, 
que ſupplet vicem heredis, and a Curator hereditatis jacentis, who is like ty 
keres fiduciarius,or a Tutor,may do all deeds for the good of the Eſtateyhe 
Vaſlalsand Creditors, and be comptable to the next entrant Heir, wherehy 
the Debtof the Eſtate ſhould be ſatisfied, and it ſhould fall to the nex 
Heir Honourable and opulent, which is equally advantagious to the 
ſent and expeRed appearand Heir ; ſo that if the Chancellor ſhould have 
ſecond Son, all the benefite would accreſce to him, whereas otherwaysthe 
memory of this, and all ſuch Families would become extinR, and the De 
funt by preferring the Chancellors ſecond Son to his own Agnats and 
Blood, ſhould give the Chancellor an occafion by a Gitt, not only to ly 
his Honour in the Duſt, during the Chancellors life, but to deſtroy hi 
Memory and Family for ever , For though the Chancellor hath taken the 
Gift with the burden of the current Annualrents, yet nothing is provided 
for bygone Annualrents of Principal Sums, who 1f they could fd any 
Legal acceſs to the Eſtate, will certainly Adjudge, which Adjudication will 
Expire within few years, there being none to inſtru the Rental, which 
being made low, and a fifth part added, will exhauſt the Eſtate burdened 
with two Ziferents, whereunto the Chancellor hath much more reaſon to 
take right, than to this Gift z but if this courſe will be allowed, poſterior 
Donatars will take no burden of Debt,and ſo will ſoon attain their deſign: 
Likeas there 1s far leſs ground to pretend right to theſe Rents, as bor us 
cantia, whichare not »ullius, but are in hereditate jacentez and when evet 
an Heir comes to enter, he will have right to all the Rents from his Pre 
deceſſors death 3 ſo that David Melvill, who is Heres apparens jub cond 
tione ſuſpenſiva, is truly Dominus ; and therefore as all Heirs appeat- 
and, even before Entry, tranſmit the Rights of the Rents to the 
neareſt of Kin, or Executors, for all the years of their life, though theyne- 
ver enter, and which will fall to their Superior by their Liferent-eſcted: 
So: David Melvill,, though he be debarred pro tempore, is truly Dow 
us of the Fruits, ſo ſoon as the ſuſpenſive condition is purified. | 
was anſwered for the Purſuer, That the ground of the Nox-entry is neither 
through fault nor fajlzie of the Vaſſal by our Cuſtoms,and requires no more 
but the naked or introitus of the Vaſlal, whoſe dominium utile doth obly 
exclude his Superiors dominium direum:; fo that when the Vallal is out, 
the Superior isIn ex zatyra re; 3 and though the Vaſlal were i mtero, the 
Fee is 1a Nor-etry, and yet he is capable of neither contempt nor neg, 
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& when the Vaſſals Retour or Infefiwent is reduced, his Fee is in Non-ew« 
4 initio; and if this Caſe the Lords by their Decreet ax foro, have de- 

fared the Eftate Fl Levin i» Non-entry, and' have only rejerved the Mails 
and Duties to be debated in a ſpecial Declarator, ſo that it is res haFenus judica- 
14 in this very Caſe,and fo long as the Gift ſtands'it cannot be queſtioned ; 
2nd albeit the favourable Rental of the new Retour be allowed before 
Giation, the ſpecial Declarator is ſtill declaratoria juris, which doth not 
ive, but declare the Superiors Right to the Duties. As to the ſecond 

Read, if there were any ſpeciality in this Caſe as to the Mails and Duties, 
they muſt belong to the King and his Donatar as bona vacentia; for though 
of old, all Moveables were allodial & cedebant occupanti where they were 
mlivs,and as to fome Moveables do fo continne, yet by the Law and Cu- 
flom of all Princes and States they , have redafted bona vacantia que ſunt 
mulins in publicum FErarinm, as Treaſures, Wrack, Weath, ec. for they 
could defray publick pr no ealier way, than by attributing thereto 
u que ſunt nul/ins , and in. ghis Cale, fuch Tailzies being now ordinary 


CD wo, SS #3 > oo» © p55 ow 3 = 


—__ TD ©@$# 


aſſing of courſe in Exchequer, if Now-entry'take no place, the King 
may be excluded from all Caſualities,it he have no right to the Fruits, as 
lone vacantia, It was Replyed for the Defender, That neither the Rea- 
ſons nor Inſtances adduced import any thing as to the Fruits;for there isno+ 
thing more certain than thatNon-entry is not extended beyond the Retoured 
Daties, unleſs the Vaſſal be contumacious, as if the appearand Heir be iz 
| were, though the Non-entry might extend to the Refour-Duties,or though 
the Retowy were reduced as null ab initio, the Feu would be in Non- 
extry, but was it eyer ſuſtained to reach the full Rents from the Citation of 
| thegeneral Declarator, but only from the reduction of the Retoxr, and 
| therefore any probable ground to excufe comumacy, doth always reſtri& 
the Non-entry to the Retowr-Duties, and defends in the ſpecial Declarator 
the Fruits for the appearand Heir, arid therefore in this Cale, there being 
ro pretence of Contumacy, but an.Heir offering to enter, and holden out 
uponpretence of poſiibility, the matter is intire as to the Mails and Du- 
ties : hp reſervation in the former Decreet, which certainly hath mo» 
ved the Lords to grant that Reſervation. 
| The Lords found tbe Eſtate of Levin in New-entry, and that the King 
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had no right to the.Fruits as boa vacantia, but feing the Heir was debarred 
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age being a Legal Aſſignation, ſuppoſe the Moveables had been the Eark 
before the Marriage,and had been diſponed by him to the Lady, yet they di 


return by the ſubſequent Marriage, 39, The publick Law hath ſtabliſhy 
the Right of Man and Wife as to Moveables,that there is a communion he, 
tween them, -and that the Husband hath the management, and there iz ng 
. Exception but a competent Aliment to the Wife ad vidum E- amittum, |; 
was anſwered for the Purſuer, That the Defender can never pretend thy 
the Writ ſubſcribed by his Predeceſſor was falſe, which would be Forger, 
29, Whatever might be ſaid in a (ſimple Afignation, this Renunciation | 
in Contemplation of the Marriage, and fo in the ſame condition, as jn 
Contra& of Marriage, in which caſe the Husband or his Heir would <. 
tainly be re lled by a perſonal objection, to queſtion the Wifes Right 
what-ever the Creditors might ſay. 3% The Moveables being extant x; 
ter the diſſolution of the Marriage, as there is no queſtion, but all proj 
ſions are allowable by Husband and Wife, to takeeffet after the Marriage, 
ſo muſt this as to theſe Goods extant3 neither is it eſſential to Marriage, ty 
have this communion of Goods, which the Roman Law hath not, and there. 
fore it may be renounced, - It was anſwered, T hat this being a publick 
Law for publick utility,private paQtions cannot derogat therefrom 
COMmmunion 1s SUREne ipſo jurez and no pation can free Husband 
Wife ofthe Debt of each other , ſo neither of the communion of Moveable, 
and on the ſame ground Nonations between Man and Wite are revockihle 
which no Renunciation;, or Contra& of Marriage, or otherways, can 
ter, both theſe being introduced for the quiet of a ConJugal Society; ad 
this Renunciation rejates not to the difſolution,but to the ſtanding of the 
Marriage, bearing expreſly, That the Husband ſhould not meddle with th 
Moveables, but by the Wifes conſent, which is an inconſiſtent Interdyring hin 
to his Wife, contrary tothe power of the Government of his Family, which 
was found inconſiſtent in the caſe betwixt the Lady Collington and herfll. 
band, where before the Marriage the Lady diſponed the half of her.lif 
rent to Ratho, who gave a Back-bond to imploy it to the uſe of the Fanily 
of the future: Spouſes; and though thereafter Collingtoun Ratified Ratv! 
Right, and:renounced his Jus mariti z yet the Lords found, that Rathos 
Back-bond, applying it to the benefite of the Family , that the Lady cnld mt 
ſeparate from the Family, and crave a ſhare; nor being in the Family, hav 
ary ſhare inthe management, but that the Husband had it alone, as an inſq«- 
rable Ricks, | 
TheLords found .the _ for Cal/ander relevant, that this Re 
nounciation. was antedated for a reaſonable cauſe, to- exclude the Ulur, 
pers from , Sapeſication , and therefore found 1t+relevant that it ws 
duly Subſcribed dufin the Marriage, and revocked by the Husband 1 
Donation tothe Wife; and reſerved thevrhet poiat which needed no pre 
bationtill the cloſe of the Cauſe, ot 1 (1 
-_ | Earl of Winton contra the Marqueſs of Dowglas, July 25. 1677. 
JD He Earl of Abercory Ai  dilpc xd the Coo of Paſley totheEat 
oli; of :Anges, be gave Back-bo to imploy the price of the Lands i 
relief of himſelf and the Earl of Wintows oftheir Calitiorry 3 The Earl d 
-Angas having, thereafter, ſold the Lands to the Earl of Dundonnuld ft 
.x 60000 pounds;intor purſues theMarguels of Dowglas as Heir to bisFathy 
the E.ofAngss,for relieving him from, paying of 8006 x sfor the Carli 
MT nes, iy Ns 
received. gus, 4nd 110000 pownas detained. by Dundonnas 
-Pwrge real incumbrances, The Deleader alledged that he could A 
| ; 
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jjable for 50000 pounds received by his Father, and that the remainder 
was imployed for real incumbrances,as is expreſt 1n the Diſpoſition, where- 
of the Purſuer makes uſe as a probation for him, and therefore muſt admit 
of it as a probation again(t him, It was anſwered, That ifthe Earl of 4z« 


French contra the Earl of Weems, eodem die. {> 08 
{"\Urah French, as Executrix Confirmed to Joby Weems her Husband, pur» 
I ſues the Earl of Weems for payment of 1000 merks due toher umquhile 
Hygband, who alledged no Proceſs, till it were notour and knowa :that 
berHoſband was dead, he having lately gone abroad as a Souldier to France. 
Iryss anſwered, That the Confirmation was a ſtanding Decreet, bearing, 
The Harbend to be dead, and the Defender would be ſecured by the 'Eords 
Sentence, likeas ex abnndante the Purſuer will find Caution to warrand him 
and if Executors be put to prove that Defundts are dead, it will lay a:com- 
mot pretence for delay. It wasReplyed, That when the death isnotour;asitB 
of perſons having died within the Countrey,an Edi& ſerved at the Parochs 
Kirk where they dwell, is a ſufficient probation, if the contrary be not pro- 
yen; but this holds not in thoſe who die out of the Coumrey,and therefore 
Edits and Confirmations paſſing of courſe, :doth not inftru@ their death; 
likeasin this caſe Fob Weems went abroad but within theſe & or 7 years,” ; 
The Lordsfotnd the defence retevant, . unle(s-the Purfuer offer toprove 


thather Husband having gone abroad as a'Soutdier,' tmrturior beenthtard - 


of theſe ſeveral" years,and 1s'commonty i repute by thei Netghbourtood: as 
dead; becauſe in a flagrant War, where the death of:Soulgiers cannox, be 
particularly known, their not appearing:for-ſeveral eats pteſuines theit 
death, unleG the contrary be proven. 18100] + | 6b 12 7 . 'o' 
_ ; ? Hay coritra Dowglat"ebittin die: Fart 7 
"ff After John Hay purſues Sir Fawes Dowglas for cortrayentic 
If Fbotrows,becauſe Sir James his Son itt bis Fimily 
ants to draw the fourth part of the Teiid: ſhedves 


non felpvat,unleſs the Purſuer had tek. 
& Tennents of the Ground, for 'a Silver- 
drawing;ſo he'covild not brew wars = 
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on of drawing, though thereafter he had ſet the Teind-for ſome few Yah, 
ifonly he had uſed Inhibition -this very year whereupon the Conte, 
vention is founded, which would have inferred Spuilzie, if he had offered 
to draw, and was hindered, and conſequently Contravention z but an þ, 
hibitzon uſed in a former year, would neither infer Spuilzie, nor Contry, 
vention, by hindering the drawing of the Teind in ſubſequent years, 


Stevinſon contra Stevinſon and her Husband, July 26, 1677, 
Mquhile Job»: Stevinſon of that ilk, by his Contra@ of Martiage, yy. 
vided bis Effate to his Heirs-male of the Marriage, and failzieing Ut, 
amale, provides 500 merks to the Heir-female 3 But there being no Hein 
male of the Marriage, he diſponed his Eſtate to his eldeſt Daughter My. 
garts Stevinſon, ſhe alwayes marrying one of the name of Stevinſon, wh 
would aſſume the name of Stevinſon, wherein if ſhe failzied, that ſb fhnid 
loſe her Kight,to belong to Janet the ſecond Daughter; and if ſhe failwedgou 
third Danghter. Margaret the eldeſt Daughter Marries George Monti 
Janet the ſecond Daughter purſues Margaret and her Husband, 'for dich 
ring that Margaret had loſt her Right, her Husband having not aſſume] 
the name of Stevinſon, and that therefore Janet had right to-the Eftate in 
the terms ofthe Tailzie, The Defender alledged, that this ,Diſpoſition & 
Tailzie wasa latent and incompleat Right, that took no etfec, and thati 1 
all 
ſea 


S xXBsSPSHcy, ogcmyi=rs.Ct:T@=r;go =p = 


wasnever delivered; nor did it contain a Clauſe diſpenſing with delivey, 
and/ſowas paſt from by the Father, who lived three or four years thereake: 
2%; This Diſpoſition can have no effte& 2gainlt Margaret, ule ſhe ns 
ther:did, nor was obliged to know it. . 39, Becauſe there 'being a Pros = 
hon in-her Mothers Contra of Marriage of 5000 merksto-theeldelt fits "Y 
female, her Father could do'no:vohuntar deed to exc:ude her fromthispys then 
viſion,” therefore ſhe might and hath taken her to it only 4 and in her Cor- wo 
traq to: George. Moorhead, bath aſſigned the 5oco merks only, which ihe 1h 
didwith confſenst:af:her neateſt Relations. _ It was anſwered for the Pur- yoc 
ſiter, 'that (this Diſpokition was a valid Deed, by whiah the Defund obli ; 
ged-himfſelf and his Heirs to-perfe this Tatlziey which therefore muſt be nek 
cfte@na) againſt-all repreſerging him, and eſpecially againſt Marges, who W Ca 
by. her:-Provifiotimiuſt be Heir of the Marriage; neither doth it requite WW aff 
any deliveryyor difpeniation for: not delivery, which is only requile to MM for 
Rights made 6; 8&angers extra: familiam; but they being in the Family, 
ther Father, wtwl Adminiſtrator to them, his cuſtody; was their 
ſtody : Neither can the Defender pretend;ignorance, having got herhv- 
thers Charter-Cheſt, in which.this Diſpoſition wass and though the could 


on not taking the name,ri]l he was interpelledy oft 
he vill E,/1 Purſuer acquicſces: But: this bei 
cient, though ſmall Family, of 30o years ſtabding, the defign of th 
Fun{t hath þpth, Juſtice 8nd favour for it. It was anſwered for the Di 


der, That he hav 7 arried with the conſent of her Friends, be! 
probable jp 
r G 


being now Married, her Husband;! 
Gum impreftabile 3, oor can he bet. 
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or, whereby (te might reduce any poſterior deed done by her Father, 
not for an onerous Cauſe, eſpccially the alteration of the Succeſſion, con- 
to the Contrat of Marriage 3 for it is unqueſtionable that this caſe 
: yery ordinary, by a firſt ContraQt of Marriage, to provide for the Heirs 
and Bairns of that Marriage, and by Contract of a ſecond Marriage,to pro- 
vide the Heirs and Bairns of that Marriage 3 and yet the Heirs of the firſt 


tage will not be obliged to fulfill the Contra of the ſecond Marriage, 


fit derogatfrom the firſt: And if it were otherways,all Proviſions in Con- 


ads of Marriage were eluſory, and the ContraQer by unneceſſary and 
gratuitous deeds might evacuat the ſame. 

TheLords found, that the eldeſt Daughter might betake her ſelf to her 
proviſion of her 5000 merks, and renounce the benefite of this Tailzie, 
which ſhe was not obliged to fulfill, as being a voluntar deed of her Fa- 
thersafter the Contra@ of Vlarriage, contrary to the provilion therein, in 
Eyours of the eldeſt Daughter z but found the Diſpoſition of Tailzie valid 
without delivery, and that the ſecond Daughter had right thereby to the 
Eſtate, and might obtain Implement thereof againſt her Fathers general 
feirs,cither Male,or Line,or Heirs-portioners,but with the burden of Mar- 

; proviſion of 5000 merks, -... 
The Duke of Tork contra the Earl of Argile, July 27. 1677. | 
Here being a purſuit before the Court of Admirality, at the inſtance of 
the Procurator-fiſcal,againſt the Earl of Argile, bearing, That his Roy- 
all Highneſs the Duke of York, as Admiral of Scotland, hath good right by the 

. Office of Admirality, to all W rack befalling within the Rivers, Lochs, Ports, 
ir Sea; within bis Majeſties Nominions of Scotland,and particularly to aShip ſunk 
yer the Iſle of Mull i anno 1588, being one of the Spaniſh Armada, which 
then intended to invade theſe K ingdoms,and yet theEarl of Argile intends to reco- 
wer the ſaidS hip, and appropriat her to his uſe,and concluded that the ſaidEarl ought 
jo be decerned to deſiſt and ceaſe therefrom: Whereupon there was a Bill of Ad- 
yocation preſented to the Lords, for calling this Cauſe from the Court of Ad- 
wirality, his Highneſs being Lord Admiral,and this purſuit being to his High- 
nek behove, ought not to be determinat in that Court > Whereupon the 
Cauſewas Advocat to the Lords, with conſent of both Parties, anda Diet 
affigned to hear the ſame in preſence of the whole Lords. It was alledged 
for the Earl of Argile,that he ought to be afſoilzied from this purſuit,becauſe 
he produces a Right from James Duke of Lennox to Archibald Marqueſs of 
brgile in anno 164.3,bearing, That the ſaid Duke being informed that there was 
ſome Ships in the ſazd Armada, ſunk near the Iſle of Mull, in the Bay, called 
Tiber mori, wherein there was Goods of great value, and that the ſaid umquhile 
Marqueſs was willing 20 ſearch and recover the ſame. T herefore the Duke, with 
advice ofthe King, gifts and diſpones to the Marqueſs, his Heirs and —_ 
the ſaid ſunk Ship, with all the Goods therein, with power to imploy Douckers, 
and all ther Artiſans,and all means to recover the ſame,paying tbe Duke the 100 
pert of the ſaids Goods; of the which Gift there wasa Ratification by the Ex- 
chequer of Scotland, under the Kings Caſhet, but not under his Hand2 
Thereis alſo a Ratification obtained from this King 1n ammo 1667, which 
Rights being granted by the Duke of Lennox, Heretable Admiral of Scot- 
landareſufhcient to warrand the ſaid Marqueſs;and the Earl ſucceeding in all 
bis Rights,by his Majeſties Gift of Forfaulture,hath Right to recover and 
appropriat the Ship in queſtion,and the Goods therein. It was anſwered by 
the Purſuer, That the Evidents produced can give no Right to the Earl to 
this Ship ; 10.Becauſe the D. of Lenox's Right bears exprelly,to be with the 
Kings conſent, which muſt imply a condition not to be cff.Gual, unleſs the 

Liz 4 King 
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King conſented, eſpecially ſeing theKing had a proper intereſt, becauſeth 
ordinary Wracks belong to the Admiral, as the caluality of his Office by an 
cient cuſtome z yet this Ship and Loading were bora boſtium, and didcy, 
tain Treaſure, both. which belong to the King Jure Corone, as inter Regaly, 
neither did the King conſent, for what was done by the Exchequer , 
during the troubles by Authority of Parliaments now reduced, 4, The 
Duke of Lexzox Gift produced, by Ocular Inſpedion appears to ha 
been blank in the Dukes ſhare, and filled up with another hand to the 199 
part, which hath been unwarrantable z and if the Gift had ſtood blank, i 
would have been imperfe ard void, and the Kings Ratification aikilay; 
Juris tribuit, 3*. Though the Dukes Gift had been unqueſtionable x 
effeual during the Duke of Lernox his Right, and that thereby ſeg 
and appropriation might have been made of the Ship, yet after the Luke 
Right hath ceaſed, and his Highneſs isnow conſtitute Admiral, he as yy, 
ſent Admiral hath only right to recover and appropriat Wrack, for wr 
in the Bottom of the Sea is -wllins; and by the ancient Law of the 
ans, and other Nations, gue ſunt nullins cedebant occupanti, The firlt yo 
{cffion giving the full property : but later times having as a part of thegy, 
lick Revenue yielded unto Princes and Soveraignsthat uncertain expettati 
which they might moſt eaſily quit bythe occupation or polleſſton of yan 
Goods que ſunt nullius,they are reduced inter Regalia,except ſuchMoveabley 
are not very confiderable, which yet remain z#-ter occupabilia, whe: 
Wrack-goods are now inter Regalia; but thereby the King hath no pr, 
perty but the ſole power of Seizure, excluding all others, which is yield 
to the Admiral as a caſuality of that Office z and therefore the King hah 
no Right of property in this Ship, much Jeſs the late Duke of Lens 
and though by the Dukes Right of Seizure as Adzriral,it he had recover, 
he would have appropriatthe ſamey but not having done it,his Royal High 
neſs becoming Admiral, that power of recovery and appropriation befalls ty 
him with the Office,and none can ſearch or work for recovery thereof but 
his warrand 3 For if the Office of /dmirality had given the late Duke of 
I ennox the property of all Wrack-goods ſunk within the Seas belongingto 
Scotland, he could never have right to this Ship, which was ſunk belore 
his right of Admirality : And it is certain, that there can be no Propeny 
without Pofleſſion 3 for though the Spaniards had dilponed thirGoods and 
Loading, the Property could not be conveyed without Poflefſion; and 
though the Earl of Argile had lifted this Ship and Goods, and had beenhul 
Iy Maſter thereof, yet if theſamine had fallen again to be ſunk, it retum- 
ed to its ancient condition as raufraginm 3 and therefore though the Eat 
and his Father have recovered ſomeCannon out of the Ship, yet what remaits 
inthe bottom of theSeais (till »aufragium and 2wllins,and the power torecoret 
It is loſt, by the ceaſing oftheDuke of LemnoxOffice ofAdmirality,quia reſo 
jure dantis reſoluitur jus accipientis; for ifan Admiral have anOffice withWrack 
asa caſuality thereof after his death,thatWrack would not belong to higHen 
nor Executors, if it werenot recovered, therefore not to his Aſſigneys, bit 
would belong tothe next Admiral. It was Replyed for the Defendergtut 
his Defence ſtands yet relevant, notwithſtanding of the ObjeRions and 6 
ply; for there can be no more deviſed togive him full Right,but the Duks 
Diſpofition of the Ship and whole Goods of great value, w hich was all that 
could be ſaid, the Loading being uncertain, to ſhow there was no decelt 
or ſubreptionz which Diſpoſition being ratified by the King,by his MaF 
ſties Ratification paſt in Exchequer, and under his Seal, carries his cot 
fent, and conſequently his Majeltics intereſt, which excludes all q 
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is boma boftium, or Theſaur, though that were an exception from the Ad. 
mirals Wrack, asit is not 3 ſo that the Kings conſent being antex'or to his 
Highneſs Right, the Admirals Diſpoſition with his Majeſtzes conſent,makes 
an unqueſtionable R igbt, and all the pretences to the contrary are of no 
moment 3 for it is without all ground to alledge, that the King bath only 
the power of occupation, and not the Property of Goods ſunk within his 
Nominions, or that he requires any Poſicſhon, but that Jare Corone he 
bath right to all Regalia within bis Domimons, and the Law holds him as 
poſicfied thereof, and not only his own Subje&s would do him wrong by 
Seizure and Appropriation, but Strangers alſo,who can be reached by no 

e Law, hindering them to ſeize : It is true that the Property of 
Wrack-Goods is not tranſmitted fiom the King to a Subje& without ſome 
Poſſeſſion, but Poſſeſſion of a part will eſtabliſh Property of the whole, 
being in #0 aggregato,as a few Sheep of a Flock, much more a part of a Ship 


4” 
S 


and Loading, which this Ear] and his Father have attained : But ſuppoſe | 


xs is alledged for the Purſuer, that the King or Admirals Right were but a 
rof Seizure and Appropriation, and that an Admiral tor lite had no« 
thingby his Office but what he recovered Curing his Office, that can import 
nothing to this caſe, where the Gift to Argile is a Gift from an iHeretable 
Admiral; who and his Heirs for ever had the right to ſeize and appropriat, 
and hath by that Right given many ſubalrern Rights of Admiralities upon 
everal Shores in Scotland, which are unquarrelable, and yet would fall 
upon the Suppoſition mace by the Furſuer; fo that the Duke of Lennox 
Rights are no ways extin, but are perpetual, and befalls to the King as 
neareſt Heir to the Duke, yea though it had fallen to the King as Uhz- 
ms Heres to the Duke, yet Argiles Right communicating the Heretable 
Admirals Right as ro the Ship in queſtion, and therewith the Kings Right 
xs Author to, and Confenter with the Duke, no poſterior Right and 
Deed by the King in favours of his Royal Highneſs,can hinder or prejudge 
theEarls conſtitue Right; forif the Admirals right be but by Seizure,the Ap- 
propriation requires no Poſſeſſion, and fo is eltabliſhed by delivery of the 
Admirals Gift, which neither can be prejudged by the Admirals Heir nor 
Succeſſor 3 and it is a groundlefs pretence that the Gift was blank, it be- 
ing moſt orcinar before Subſcription to fill up blanks in Writs, and though 
It were yet blank, the delivery thereof by the Duke, puts it in the Receivers 
option to fill up what he pleaſeth, though it had been a Charter which re- 
= a Redderdo, which would thereby have become a Blench or Blank 
e much more in the difpoſal of a Ship and Loading which are allodial 
only, .and require no Reddende. 
The Lords found the Earl of Argiles Defence upon the Gift and Ratifica» 


— ton produced relevant, and theretore Afloylzied, 


Lawrie contra Angus, November 7, 1677, 
Homas [ awrie Merchant in Edinburgh having obtained Decreet a- 
£ gainſt James Angus Sk pper in Leith for 500 merks, for the dam- 
nage of a Box of Silk-Ware, which was wet by the Leckage-or Spouting 
of the Pump, and 10o pound for detaining the ſaid Thomas his Ware,and 


not delivering the fame at the arrival of the Ship, though he required it, 


and offered the Fraught, James the Skipper Suſpends and railes ReduGti- 


on on theſe Reaſons, 19. That the Baillie had done wrong in repelling this 


nce; that the Ship and Pump was ſufficient at the imbarkivg ot the 


Goods,and that the Merchant himſelf was preſent in the hip with the Goods, 
and that this Pox damnified was ſtowed in a ſecure place in the Ship, but 
that the Merchant bimſelf cauſed change it from that place, and placed it 
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near the Pump 3; for the fraughting of Gooas in a Ship being. locatig and 
condudtio, where there is a mutual benefite to both Parties, the Locator i | 
only lyable pro media diligentia, and propter culpam levem ſed non levijſumam | 
ſo that here the Skipper having done what a provident Skipper Ought Ke | 
do, wit. to have a tight Ship and a ſufficient Pump,he was not lyable for an | 
damnage, though it had been polfible to prevent the fame by the mok | 
exat diligence, much more when the damnage 1s by the fault of the Mg. 
chant,choofing a place near the Pump,and {pecially wherethe damnage vex 
caſu fortuito &* improviſo, viz. that the Pump being ſufficient at the looſing 4 | 
Split or Rifi was broken therein upon the Vozage,which no man could foreſee 20d if 
the Skipper ſhould be lyable for ſuch accidents, it would dilcourags Ny. i 
vigation, the neceflary mean of Commerce, and there is no location where 
leſs inquiry ſhould be made of diligence, which muſt be preſumed, ſcing 
the Skipper venters his own life and Ship, and therefore muſt be preſyn, t 
ed to take narrow ijnſpettion and care of the ſufficiency of the Ship, þ 
was anſwered for the Merchant, That albeit it be the common opinigg t 
that Locators are not holden for the higheſt fault, yet there are ſpecialitis y 
as to Maſters of Ships and Sea-men by the Edict nate caypones ftabularii ge l 
and many other of the Rowan Laws, for thereby it's clear,that if any thin 
be lot, lacerate, or ſpoiled in the Ship by wmhomſoever, the Owners or Mefir 
are lyable ſimply, and will not le fred upox pretence of any diligenee, and there. | 
fore by the Cuſtom of all Maritim-Courts, the Skipper is ſtill lyable tg h 
reſtore Goods as he received them without any damnage, except what 9: h 
curs by ſtreſs of Weather, whereby a Ship may be extraordinarly ſhaken q 
or by any diſabling of the Ship by touching upon a Rock, Sand-bank, p 
Piracy 3 but as to the caſe in hand, the Bill of Loading is produced,bex- 6 

P 

a 

N06 

þ 
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ing the Receipt of the Ware, good and well conditioned, to be reſtored in lil 
condition, adventure and hazard of Sea being only excepted, which: clean a 
ſpecial Contra betwixt Merchant and Skipper, by which the Skipper 
ſuſcepit periculum, except only the hazard of Sea, viz. ſtreſs of Weather, Naw- 
Jrage, or the like, which being the common Stile of Bills, ſettles the Cale 
betwixt Merchant and Skipper, and being an exception of Sea-hazard on» 
ly, puts all other hazard upon the Skipper 3 ſo that it will not belufficient 
for the Skipper to prove that there wasno perceivable fault in the Ship or 
Pump when he looſed from his Port, but he muſt inſtruct an extraordinary 
hazard,as being ſhaken with Storm g but if a Lake break up 1n his Voyage, 
without ftreſs of Weather, the Merchant runs no hazard therein, much 
more if his Pump ſplit or ſpout when he hath received in fine Ware and 
if it were otherways, Traffick would be exceedingly diſcouraged, for the 
ſufficiency of the Ship and the incident leckage, could only be probable 
by Sea-men, which the Law terms i-»probum genus hominum, and who art 
the Maſters own Servants, neither doth it alter the caſe that the Merchant 
was aboard, for he neither did nor was obliged to notice the inſufficiency 
of the Ship, which lay on 'the Skippers trult and peril, neither did he ov 
der his Goods to be ſet by the Pump, and though he had, all the Shy 
ought to have been tight, and at leaſt the Maſter or Sea-men ought tohaje 
ſignified the danger of being near the Pump, that the Merchant might d+ 
rectly or tacitly taken his hazard 5 and by the A& 14. Parl. 1466, it 
Statute that no Ship be fraughted without a C harter- Party, containing therein 1 
ſeveral Articles therein-expreſt, eſpecially that no Merchant- Goods be riven® 
ſpilt with unreaſonable flowing, &Cc. 
The Lords before Anſwer having appointed Probation hinc inde;in whit 
condition the Pump was in at looſing, if it had a Stillege of Timber oP 


i 
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the Pump,and if it was the ordinar cuſtom to cover ſuch Srilleges with pitch» 
ed Canvas, and if this was fo covered, and how it came in the Voyage to 
ſpout, and if there was any ſtreſs of Weather or accident at Sea, and if the 
Merchant chooſed to ſet his Ware by the Pump, and if the hazard was (ig- 
ny nified tohime The Probation being cloſed and adviſed, it was found that 
ot the Merchant chooſed not to ſet his Goods by the Pump, and that the 
Sex-men could perceive no fault in the Pump when they looſed, but that 
there broke up a rift or ſplit in the Voyage, and that the Weather was 
Gir all the time of the Voyage, without any ſtreſs or accident 3 Where- 
if MW uponthe Lords ordained ether Party to be ready to debate that point, 
whether the hazard of leckage, and ſuch ordinar hazards as occur not by 
tre of Weather, but only from the Ship aid her Furnitureg ly upon the 
Merchant or the Skipper and his Ownersand having heard them at length 
thereupon, they found that theſe ordinary hazards not ariſing trom (treſs 
of Weather, or any ſuch extrinſick accident, but from the coridition of 
theShip, ly not upon the Merchant, nor are relevant to free the Skipper, 
who muſt have his Ship ſufficient at his peril, and found no difference whe- 
therthe Merchant were aboard or not, 

' Sinclair contra Richardſon and her Spoule, November 8, 1677. 

R. John Sinclair as Afſigney by Major Nairs to a Bond of 350 merks 
M granted by Elizabeth Richardſon and umquhile John Robertſon her 
belt Husband, the ſaid Elizabeth and her preſent Hyugband ſuſpends on this 
xaſon, that the Bond being granted by the (aid E/igaheth then a Wile, is 
jure null. It was anſwered, T hat ſhe had judacjally ratified the Bond, 
and fvorn wewer to come dr the contrair. Tt was Replyed, That fuch Rati- 
fications mm they on wark for exclulicg of Defences com- 
agamſt valid Rights, yet they cannot validme a Right 3þſo jure null 
| Fei Bead is, which if it had been capſidezed by the Loxds, they would 
; not have ordained Hoening or Proceſs upon it, though no Paxty had ap- 
peared, The Charger further alledged, Thatthe true Cauſe of this Bond 
(though it bore borrowed Money ) was Elizabeth Richarefors Bridel-Cloaths 
tikenoff by Major Nairr,and profitably emplayed toher uſe, and there- 
fore being 4x yews verſaw before ſhe was married, the Rand granted there- 
fore, though after ſhe was married,ought to be ſuſtaiped. Jt was anſwered, 
That this Bond was-null, and was not a ſufficient grand. of aCharge, and 
therefore the Letters ought to be ſuſpended, reſerving the Action for Bri. 
Gd:Cloaths as accords, Jt was Replyed for the Charger, That;the Lords 
bytheir ordioar cuſtom do ſuſtain deteQive Decreets and Charges of Horn- 
log as Libels, -and allows Partics to reply .or give in ſpecial Charges, as 

| r now-dath-upon.the true.cayſe. of the Band applyed to the Su- 
4pandars t)ſe, and inſiſts likewiſe on this ;ſpecial.Charge, that it's beyond 
the khyband ſubſcribed che Bond,and-the ſaid Elzabeth Richardſon is 
[Exceqrix Dative, The Suſpenders Duplyed, That ſhe s apri-. 
Creditarfar Implement of ber Contra of Marriage, which will 
ethauſtthe Inventor. It was Triplyed for.the Charger, That if ſhe had 
confirmed her (elf-Executrix.Creditrix for lmplewent.gf her Contra, ſhe 
would have ;a;preference,; but that ſhe bath,natdone, .bpt ſimply confirm- 
ed. & Excentrix Davive, and ſhe her. ſelf, hath given,up this;Bongd as a Debt 
wheeehy, it js debitans te amentarinew,and ſo is, preferable:toall gther Debts, 
ly t0/her who,gave it.up, and,oot her ayn ebt, and-thereby pre- 
kred itto-berawti, It-was anſwered;That the giving-up of a Debr was 
enly to diminiſh.the 20#, -and no ways to pals from a Priviledge, it being 
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are only ſuch as are given up by the DefuncGts, and not by Execut 

and even then, do only ſecure the Executor when paying Fong fide, wry 

out Sentence before the intenting of any other Cauſe : And albeit the Sy 

ſpender hath not confirmed her ſelf - Executrix qua Creditrix, yet 25 ſh 

| might have compeared in any Proceſs againſt her Husbands Executor by, 

{ - tive, and craved preference, ſo may ſhe much more being Exccutrix Da 
tive her ſelf, propone preference by way of exception. 

The Lords found, that albeit the Bond be null as ſubſcribed by a ww; 
and not validat by a judicial Oath or Ratification, yet they ſuſtained it, 
quantum in rem verſam, without the neceſſity of a diſtin Proceſs, ang y, 
lowed fuch Probation as was competent fur inſtruQing the true cauſe thee, 

. of but if'it was only by the Wifes Oath,they reſerved to themſelves,whether i 
ſhould be effeual againſt her Husband, or againſt her ſelf z and foun 
likewiſe the alledgiance relevant upon the preference of the Contrag 
Marriage to this Debt,albeit the Reli& was confirmed Executrix Crediyr 
and gave not up the Proviſion in her Contract as a Debt, but did gin 
It up as a Debt inthe Inventar; 

Grant contra Cuthbert, eodem die, 
gHmes Grant being Executrix Confirmed to her Husband, did mje 
payment to Archibald Neilſon her Son of a Bond granted by the [, 
funR his Father to him and Janet Cathbert his tuture Spouſe, and the He 
betwixt them, which failzieing Archibalds Heirs 5 whereupon ſhe obtain 
Decreet before the Sheriff againſt the ſaid Janet Cuthbert, to exhibited 
deliver the faid Bond as ſatisfied. Janet Cuthbert railes Suſpenſion and Re 
daction on this reaſon, that the Sheriff had committed iniquity in decers 
' Ing her to deliver up a Bond of a Sum provided to her in Liferent by he 
Husbands Father before her Marriage, which Sum he could not uplift, ne 
the Debitor pay, without the Liferenters conſent, unleſs the Debitor ha 
ſeen the Sum ſecurely re-imployed: for the Wifes Liferent. It was anſvered, 
That the Husband was Fiar,and Dowinus bonorum, and the Executrixhayi 
made payment upon Sentence, payment made bona fide, ſhould ſecure her, 
and the Wife ought to purſue her Husbands Executors to re-imploy. It 
was Replyed, That the Tenor of the Bond put the Executrix in wale fi 
to pay without the ReliQs conſent. 

The Lords found, that the Husband could not lift, nor the Debitorgay 

'the Principal -Sum without the Wifes conſent, or re-1mployingit ſufficient. 

ly for her behove, and therefore Reduced and Suſpended the Decreet for 
delivery. 

Ratherfoord contra Murray, November 9. 1677: 

| Rutherfoord as Aﬀigney by Mr. Jemes Buchan, purſues Murry d 

Skirling for ſeveral years Stipend of the Kirk of Skirling, being 50d 

merks and two Chalders of Vigual yearly, Skrling having the whok 

Teinds of the Paroch, 'The Defender alledged, 12. That he had a Tad 

of the Teinds from the former Miniſter as Titular, for 700 merks yeath, 

which was yet unexpired, and therefore could be lyable for no furthe, 

The Purſuer Replyed, that he offered to prove a greater Duty payed ſint 

the ſaid Tack. It was Duplyed, that albeit the Defender had gratifei 

the former Miniſter with ſome more than was due, that could not anni 

his Tack, or continue that uſe of payment. The Lords repelled the D+ 

fence, and ſuſtained the Reply to be proven prout de jure. The Defende 

further alledged Abſolvitor, becauſe there being no Locality of the 

pend of this Kirk, he had by a. Decreet of bis Court, allocat or afſignei 

| | prope 
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oportionably of his Rents. payed by ſeveral Tennents yearly to the Mis 
niſler, equivalent to the Stipend, which he had accepted, and entered in 

yment, which behoved to import a liberation ofthe Heretor, or at leaſt 
: Diligence againſtthe Tennents, It was anſwered, That both the Here- 
t©rsand PoſſelJors were lyable to the Miniſter for his Stipend, fo that the 
aſigament tothe Tennents did notimport paſſing from the Heretor, The 
Lords repelled that Defence, unleſs it were offered 10 be proventhat the Mini 
fer did accept the Aſſignment upon the Tennemts in full ſatisfaFion,or in place of 
the Heretor, whom they found lyable, in ſo far as the Tennent payed not. The 
Nefender further alledged, that for the firſt three years he produced a ges 
neral Diſcharge. Tt was anſwered, That the Diſcharge was elicite by cir- 
aumvention, becauſe Skirling had affirmed to the Miniſter, that the Stipend 
was a Chalder leſs than truly it was, and he having no Decreet of Modi- 
fcation, or Locality, but uſe of payment, and being newly come to the 
Charge, truſted Skirling, It was anſwered, 1% That Circumvention is not 
relevant, without a fraudulent Machination. 29, Thatit is not competent 
by way of exception or reply, but by way of reduQtion, | | 

TheLords found the Reply of Circumvention relevant and competent 
2painſta Perſonal Right, not requiring ReduCtion or Produdtion, and found 
that the afbrming to the Miniſter new entered, that the Stipend was leſs 
than the true uſe of payment, Skzrling was lyable for the ſuperplus,notwith- 
ſanding of the general Diſcharge ſo procured, | 


The Town of Aberdene contra Divvie, November 13.1677. 8 _ 
He Townof Aberdene having given Commiſſion to Gilbert Divvie to 
colle& a Stent on the Town,as appears by theirA@ produced ; W;l- 
law Divvie his Father becomes Cautioner for his Fidelity and Duty in that 
Commiſſion 5 whereupon the Town purſues Patrick, asrepreſenting Wil- 
lawhis Father, for payment of the Sumz who alledged no Proceſs, becauſe 
his Father was only Cautioner, and not bound conjunRly and ſeverally, 
and ſo but lyable S»bſediarie after the principal Party is diſcuſt, It was 
anſwered, That the Principal is a known Bankrupt, and nothing can be 
condeſcended on that he hath to afte&, and therefore as Heirs of Proviſi- 
on are lyable, without calling the Heirs of Line, 'unleſs it be condeſcend- 
ed on, what Eſtate the Heirs of Line hath z ſo mult it be here. It was Re- 
pack That the caſe is not alike, for here the principal party, what-ever 

he hath, may compt and produce Diſcharges,if he were called. 

The Lords found no Proceſs, and afloilzied from this Libell, and would 
fot continue the ſame again(t the principal Party, though Bankrupt, but 
did put them to a new Proceſs. 

| am Ferguſon and her a eodem die. 
Homas Wilſon purſues Geiles Ferguſon tor payment of an Accompt of 
Ale and Beer furniſhed to her by the ſpace of fix years, and als her 
woand for his Intereſt, The Defender alledged that the Libell was only 


op  ſcripto vel juramento by the A& of Parliament,declaring al Compts 
tained 


probable after three years, and ſo no Article ofthis accompt can be ſu- 
it being three years preceeding, to be proven by Witneſſes. It was 
anſwered, that the A& of Parliament allows Compts to be proven by Witneſ- 


fe, betng purſued within three years, which three muſt be accounted from 
the laſt Article of the Compt, and ſo muſt not ſeverally relate to every 


Article, but to the Accompt conſiſting of more Articles, It was Reply- 
&d, That though the Currencies of Compts hath been found relevant in 
Accompts, that have Books where Diſcharges uſes to be taken, 

| Aaaa 3 yet 
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yet it ought not to beextended to Vintners, otherways all people whohaye 
been fo furniſhed may be put to Corhpt; though for 20 years paſt; 
there was a Pradtique produced out of Durie, whoin a purſuit by a Vine, 
againſt a Taverner, who had paſt from his Service unquarrelled , 7, 
Lords wonltd not ſuſtain the Ptoceſs to be proven by Witneſſes, that the Al: yg 
Tapped by the Scruant, it being preſumed that the Yintner received the 
by daily 4nd weekly Accompts, unleſs it were proven by the Servants Oath, thy 
the jame was reſting. The Purſuer Duplycd; That if this parallel hold, 
Witneſles will be excluded from proving one years F urniſhing, as wg a 
th:t Servants caſe, which cannot be drawn to the caſe of another 
where there is no preſumption of payment 5 ahd the conſtant Devi 
the Lords hath ſuſtained a Compt cutrent, probable by Wirnefles, 
It laſted for many more than three years, if purſued within three year 
ter the ending of the Accompt, and that nor only to Merchants, by jy 
Apothecaries, Taillors, &c. and Writers, tipo! which all Parties hay 
reſted ſecure. It is true, the interval among(t the Articles of a Merchang 
Compt may be larger than a Vintners Compt, which 1s ordinarly W | 
and a Merchants Cumpt but yearly Furniſhing, but ſo long as the Accomp: 
1s current it is but one Compt. 

The Lords ſuſtained the Accomptto be proven by Witneſſes being pue 
ſued within three years after the ending of the Compt current. 


Sir William Parves contra Sirachar, November 14, 1677, 
Ir Y Villiers Purves as Donatar to the Marriage of the Hejr of the Laird 
of Elſick, who died laſt Infeftin the Lands of Creichie, holden Ward 
the King, whoſe Son is unmarried, and Marriageable, purſues a Poyndiy 
of the ſaids Lands for the avail of the Marriage; compearance is madefor 
Strachan of Kinaldie, who alledged that the Lands of Creichie could nothe 
affeRed with the Marriage of Elfck, becauſe his Father was denuded by 
af abſolute Diſpoſition in favours of Kinaldie,and a Reſignation taade there- 
upon, accepted by the King as Superior, whereupon there is a Chater 
granted in Exchequer, changing theWard with a novo damus. The Puty- 
er anfwered 07 relevat , ublels Kinaldie had been Infeft befare Blfck 
death, becauſe Flſick continued Vaſſal until he was diveſted, which ake- 
ſipnation #n favorers could not do 3 Tt istrue a Reſignation ad rewentitian, 
which requires no more for its accompliſhment, would fully denude the 
Vaſſal, and conſolidat the Property with the Superiority ; but the aocey- 
tance of a Reſignation i» favorem, doth import no more than the Superiay 
being willing to admit anew Vaſhl, who-could not become Vallal tll be 
were Infeft, and ſo the acceptancedid only import an obligation upon the 
Superior, whereby he _ be ob toInfeft'the 'oew'Vaſlal, which 
alſo might oblige that Vaſlalto compjcatthis' nfeftment ; þut there is ue 
therLaw'nor Pradique to take'from the Superior, by this free deet! of ti 
accepting of -a Refigration, the whote caſuilitiesothi wy ng rs 
onthe Worentry, which reaches etogrecDaties;tillit be dedareg 
for the eperſot/itr whoſe favours the Refgrition'ts made, 111 he'be Trl 
no'Vaſla], wnthath'noredl Right, anti foro Calazlity cam falltothe% 
petivr by 'tis Ward or \SHarriege, or tris *Liferent-Bſcheat ; neither as 
the Fee recognoſee by any deed of his, and therefore" there being neither 
exxmipte nor'raſe'ty/burtienthe new intendetl' Vaal, the dId'Vatlal remaw 
Vila), and al theCiſnalitiesfalls yupon'tms account, for the Property it 
-mainsin him, 'though-it be tn the Saperiors rants by Now-ermry,in the lane 
«way-35 its before the 'VaſſalsHeir be Jnifeft 3 and therefore an Appryling 
againſt the old Vaſlal, and Infefiment thereon before an Infeftwert _ 
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'\Refanatior, Will be preferred 3; yea a voluntar Infefiment upon a po- 
— —_— being firſt expede, will be preferred to a tes et 
ofiment upoD A prior Reſignation, albeit there might appear Fraug in the 
wperior and prior Vallal, in granting and accepting double Difpoſitions, 
which are declared fraudulent by. AR of Parliament; yet the Purchaſer of 
the firſt [nfeftment not being particeps fraudis dolus Authoris non obeit ſucceſ- 
i, ſo bis Right is good : and iris certain by the preſent cuſtome,that Su- 

ors accepting Reſignations, do never notice when the new Infeftment is 
expede, knowing the old Vatllals .remain till thenz ſo that Kinaldie ſibi 
inputet, that he did not not expede his Infeftment before his Author died. 
I is true, if the Superior be in capa aut ora, in not expeding his Infeft- 
ment, be might juſtly loſethe caſuality incurred by his own fault or delay. 
It wasReplyed for the Detggder, that the Reſignation accepted denudesthe 
Refgrer, fo that in him there is no real Right, but the Feudal Contra&t 
hetwixt him and his Superior 1s fully difſolved, for as he was Inteft by 
Slemnity of Seafin by Earth and Stone, ſo he is diveſted by a Symbolical 
re-delivery of his Fee and Poſlefſion by S taff or Baiton, which he delivers 
10 the Superior, and he takes it im his hands, in evidence of his accep- 
ance, and delivers the ſamine to the acquirer, who receives it, in token of 
his becoming Vaſſal, which diſſolves the firſt Feudal Contraft, and makes 
upthe ſecond 3 and as all Caſualities fall by the appearand Heir, though, 
not Infeft, ſo the Caſuality ſhould occur . by the new Vaſſal, as if he were 
lafeft, who can never pretend that by his own delay to Infeſt himſelf, he 
ſhould ſhun the Caſualities of the Fee ; for it is certain that refutatio ſends 
alwayes competent to the Vaſſal, he ſatisfying anterior Caſualities, which: 
refutation is upon Reſignation by Staff or Batton, which truly carries the Fee 
tothe Superior, though when it 15 zz favorems, there bean obligation upon 
the Superior ro reſign the Fee to another, and therefore the Mails and 
Duties belong to the Superior by the Reſignation only, ex pleno dowinio, becauſe 
the former Vaſſal cannot pretend to the Duties, having reſigned the Fee 3 
nor can the new Vaſſal till he hath perfeRed his Infeftment z ſo that the 
Superior having the Fee in his own hands, and the full Profite, he can have 
no other Caſuality 3 for if the Queſtion were now of the Ward-duties,they 
could not be claimed by reaſon of the Ward, but the whole duties by the Reſig- 
«dion,ſo that the Superior ſhould have noCaſuality after Reſggration,while the 
Feeisin hishand or if any,it ſhouldnot fall by the old Vaſſal,but by the new, 
wherein neither the King nor any other Superior will have detriment as to 
the future, becauſe they may qualifie their acceptance of the Reſignation, 
that the, pew Vaſſal ſhould be lyable in all the Caſualities, through his 
Rebellion, or Injury, as if he were preſently Infeft, which would 
dobetter for the Superior, the Acquirer being alwayes more opulent than 
the Seller, who having fold the Lands with the Superiors conſent or ac- 
ceptance, and likely to be free ofa Ward, ſhould at the option of the Buy- 
er, who might ly un-infeft ſo long as he pleaſed, incurr the Marriage of his 
Heir, which oft-times would. be of greater value than this Fee, ſeing the 
Sr Grrſprct the appearand Heirs whole Eſtate Heretable and Move- 


| The Lords found, that the acceptance of a Reſignation in. favorem did 
notdenude the former Vaſſal,and therefore till the new Vaſſal was Infeft, 
they found the Caſuality of Superiority fallen after the Reſignation to arile 
from the R eſigner, and not from the Acquirer, and fo found the Land to 


Fe burdened with Elfcks Marriage, for they conſidered that the real Right- 


is not in the Superior by a Reſignation in favorem, and he only 
Aaaa 4 lyable 


560 The Decifions of the Lords of Seſſion, 1579, 


lyable to a perſonal Obligation, ſo that an original I»feftment by theg,, 
perior to a third Party might give the firſt real Right, and exclude 
Refigner gnd Purchaſer,and though the queſtion were of the Ward-Dy 
the Superior might take himſelf tothe Ward, which needs no Declargy 
and continues during the Vaſlals Minority, and not to the Non-entry fl. 
ling by the Reſignation, though the Fee be in the Superiors hand dari 
the Ward,&c. yet not jure proprietatis but jure ſuperioritatis by a Caſuality gf 
the Superiority. 
The Biſhop of Glaſgow contra Nicolas and Burn, November 20, 161, 
EGor Mackenzie being Debitor to the Arch-Biſhop of Glaſeop in 
1200 pound by Bond, he did thereupon arreſt the ſame in 7#g, 
hand as due to He&or, and purſues for making forth-coming 3 Tarba rig 
a double Poynding againſt the Arch-Biſhop Aſter on the one part, a4 
againſt Edward Nicolas and Edward Burn Merchants in London, who hy 
obtained Afſignation from He&or Mackenzie the common Debitor, ar 
they alledge they ought to be preferred, becauſe the common Debitor wx 
fully denuded by an Afſignation in their favours,intimate betore the Arg. 
Biſhops Arreſtment, It was anſwered for the Arreſter, That he ouphty 
be preferred tothe Affigney, though his Aſſignation be intimate befor 
the Arreſtment, becauſe by the AR of Parliament 1621 anent Bankry 
in the laſt Clauſe thereof it is Statute, That Barkrupts or their Confideny 
cannot make any voluntar payment or right in defraud of the lawful and mn 
timely diligence of another Creditor, having uſed Inhibition, Horning, 
ment, &c, who ſhall be preferred to the Con- creditor, who being poiterior tu 
in diligence had obtained payment by partial favour of the Debitor or his Ca 
fident; and it is offered to be proven, that Mackenzie the common Debiter 
1s a Bankrupt or Inſolvent, and ſo his Aſfignation being voluntar, ought 
Not to prefer him to theArreſter who would have the only Right, if this ys 
luntar Afhignation had not been granted. It was Replyed for the Afſpney, 
That he oppones the Clauſe of the AR of Parliament, which is only nfs 
vours of the Creditor doing firſt diligence, that the common Dehitor can- 
not by voluntar gratification prefer a poſterior diligence to a privt 3 but 
here the Afſigney had done the firſt diligence by Horning anteriortothe 
Horning at the Arreſters inſtance, fo that any thing done by the common 
Debitor was not voluntar, nor was not a preference of a poſterior diligence 
to a prior, but he might and ought-to have fatisfied the Creditor dong 
firſt diligence by Payment or Aſhtgnation, and the Crecitor might war 
rantably accept the ſame, and was not obliged to proceed further in any 
legal diligence 3 for it nuſt be preſumed, that if he had not gotten (ati 
fation, he would have made the firſt Arreſtment, or'obtained the Gita 
the Eſcheat of the common Debitor before he was denunced at the Amel 
ers inſtance, and therefore in the caſe betwixt Beryie contra Mow al 
Crawford; decided the 5th and 19th days of July 1673, Crawford hem 
firſt arreited, and thereupon obtained Aſſignation, was preferred to Mowat, pt 
ſuing to meke forth-coming upon a poiterior Arreitment, afier concluſion fi 
fecond Arreſters Cauſe, the A(ſigney compearing and producing his firſt Amt 
ment with his Aſſignation intimate was preferred, and it was found t he need 
'ed not inſiit #pon bi firit Arreſtment, his diligence having obtained its ets; 
and'therefore in this Caſe both Parties having ufed Horning, the firlt ur 
of the'Horning getting Affignation from the common Debitor before the 
other Creditor did arreft; is preferable, | ”- 
The Lords found, that both the Creditors having charged, he who gat 
'the firſt Charge obtaining Aſbgnation from the common Debitor, _ 
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the other Creditors Arreſtment, was preferable, and was not pre- 
judged by the faid Clauſe inthe Act of Parliament 16271, | 


Hay contra Leonard and others, November 21, 1677. 

Ames Hay purſues John Leonard for Spuilzicing from him a Pearl worth 

900 merks, and David Carnegie and others, as havers thereof, for Re- 
titution, It was alledged for Leonard Abſolvitor, becauſe he offers him 
to prove that the Purſuer and he entered in a Co-partnery for getting of 
Pearls in the Water of Sonthesk, and that they got ſeveral Pearls,which were 
all in the Purſuers cuſtody, and having ſhown the Defender the Pearl in 
queſtion, and given him it to ſee, and demanding it back;he refuſed, as hav= 
ingequal intereſt in it,untill a divifion of the wholePearls were taken, lt was 
anſwered, That this Defence is contrary to the Libell, expreſſing violence. 
The Lords ſuſtained the Defence, unleſs the Purjuer be ſpecial in the violence, 
Itwas alledged for Carnegze, that he had bought this Pearl as a Merchant, 
and had no acceſſion to any violence, and therefore cannot be obliged to 
reſtore, even though it had been violently Spuilzied ; for though Theft 
he labes realis, that 1s effeual againſt every fingular Succeſſor, yet that hath 
never been extended to Spnilzze, and it 1s of publick intereſt to ſecyre 
Commerce, in purchaſing of Moveables, which neither hath, nor requi- 
reth Writ, and therefore no perſon can be obliged to diſpute the Sellers 
Right, The Purſuer anſwered, 19. That what-ever the Law extendeth as to 
Theft,muſt much more be extended to Spuilzie,which is Robbery, 20. Al- 
beit the Law hath allowed the purchaſe of Moveables for an onerous cauſe 
to be valid, without neceſſity to prove the Purchaſers Authors Right, 
which is preſumed from lawful poſſeſſion, ſo that it will not beſufficient 
toprocure reſtitution, to Libel that the Goodsin queſtion belonged to the 
Purſuer, and were in his poſſeflion as his proper Goods, unleſs the Pur- 
ſaerdo allo condeſcend that the Goods could not paſs from him by Sale, or 
any other Title of Commerce, but that they were ſtollen, ſtrayed, given in 
+. Arg cuſtody, or that they were in a DefunRs poſſeſſion the time 
ofhis death 3 all theſe take off the preſumption of Right by Poſſeſſion,and 
much more when the Purſuer condeſcends that the Goodsin queſtion were 
violently taken from him. | | 

The Lords ſuſtained the firſt Reply, and found that Spnilzie was vitiune 
inharens,as well as Theft,but found that if no Spuilzie were proven, but that 


© aCoparinery were proven, the buying from one Co-partner did ſecure the 


= againſt the other, and left him to purſue his Co-partner a#ione pro 


Sir Archibald Stuart contra the Duke of Hamilton, November 22; 16757; 
Laird ofMinto and his Lady being Infeft in Conjund-fee of the 
. ive pound Land of Coats, the Lady having obtained Divorce upon 


her Huabands fault, and thereby having right to her _—_ » Diſponed 
er Dea 


der Liferent-right to the Duke of Hamilton , and before th there is 
a Mint betwixt the Duke and Minto,wherein he Diſpones to the Duke his E- 
po oval ens therefore gives him an extended Diſpoſition,bearing,the price 

Z 


Mint, hearing, That there was only to00 Pownds of the price payed ; andit 


that ſum were re-payed betwixt and ſuch a day, he obliged himſelf tore- 


Gliverthe Diſpoſition, and todenude himſelf: Minto Afﬀfigned this Back- 
nd to William Stuart Writer , who the Inhibif Mi3zeo ;' and after 
ion, Minto by his Diſpoſition,relating the ſaid Minut and former 


Diſpolition, and that Mirto was not able to fulfil, becauſe both he _— 


Bbbb 
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Whereupon the Duke was Infeft, bur gave a Back-bond to. 
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$62 The Decifons of the Lords of Seffion, 16 77; 
Ladyhad Diſponed the Fee to their Son , Reſerving both their Liferen,. 
therefore he Diſpones his Liferent right to the Duke , who finding the fr 
Diſpoſition ,” was Redeemable by the Back-bond, and that the lait wa, Re 
duceable upon the [zþibitior, obtained a Gift from. the Exchequer inn. BY | 
of Jemes Small, to the Dukes behove, of Minto*s Liferent-E ſcheat, and mm | | 
a Back-bond that being ſecured of the Warrandice of Minto's Diſpoſition, ky. MW | 
ſhould be place 10 a ſecond Donatar 3 Smalls Gift 1s Declared, Caftle-mill , | 
having right to the Dukes Back-bond, Purſues a Declarator of Kedemyi, 
on, having uſed the ordinary way, and Conſigned the 1000 Pound,, 4 
concludes that the Duke ought to denude himſelf , and quite the Poſig, | 
on, It was alledged for the Duke, that he was not obliged to quite th 
Poſſeſſion , whereunto he had right by the Kings Gift of the Lifeey. 
Eſcheat Declared ; and there was nothing more juſt and ordinary, thang 
Parties may take as many Rights as they can Purchaſe, and when 
are excluded from one, they may defend their Poſleſtion by another, Th, 
Purſuer anſwered, That though that be true in abſolute and Irredeem 
Rights 5 yet it is an unqueſtionable Rule, that whoſoever takes a T 
rary or Redeemable Right from any Perſon, and thereby attains that py. 
ties Poſſeſſion, he cannot ſuper-induce any other Right to intervent 
Poſſeſſion he received, flowing from any other Party, and fo a Tac 
attaining any Poſſeſſion by his Tack, it after the 1 be be purſued toke 
-move, he cannot Defend himſelf with either Tackor HeretableRighthan 
any other party, not flowing from his Maſter, even though that Right he 
evidently better than the Maſters Right, and would recover Polly 
from his Maſter, but he behoved to reſtore the Poſlefſion to his Malt, 
and recover it by wayof Action, which hath been ever ſuſtainedinall ke 
demptions, the common: Stile whereof is, That the Wodſetter Dexyd: lin 
felf of his Right and Poſſeſſion 3 Yea a Wodſetter purſuing for his Money wx 
excluded, till he reſtored the Poſſefhion, though taken from him byathinl 
party by Intrufion, the 17 of February 1665. Torſonce contra Ker of im 
Aerland-hall. . Ita eft, The Duke did Pofleſs by vertue of this Redeemable 
-Diſpoſition ; from Martinmss x674; when the Lady Minto died, ad 
did uplift the profit of the Coal dayly, and continued in the Poſlefionof 
.the Landbefore he got a Gift from the Exchequer, which was nottill Jv- 
b 1675. Nor Declared till February 1676. and fo his Poſlefyon was Nir- 
#0's Poſſeſſion, not only becauſe it began by the Poſſeſſion of Maw: 
.dy Liferentar, which was his Poſſeflion 3 but becauſe after her Death, the 
Duke having in his own perſon Mizto's own redeemable Diſpoſition, aud 
beingthereuponInfeft,can aſcribe his Poffeſlion to no other right;andſons 
to the Giftand Liferent, and therefore he cannot defend himlelf thereyw, 
but muſtxeftoreto the Purluer Minto's Afligney, Minto's Poſſeſſion, wii 
he could not.intervert. It was further replyed, That the Back-bond p 
wento Exchequer, wastaken by Servants, without warrand of Exchequs, 
. who according, to the Kings Benevolence, [gives Gifts with ordinar Bad: 
. honds, That the Donatar bring ſatisfied of his juit Intereſt, his Gift ſbould a4, 
which was never extended to penalties or advantages , and the Pur 
content to-fatisfie the. Duke what he truly gave out to Minto It 
.-Dyplyediar:the Defender,' That be did not receive this Poſleſfion fon 
_ Miao, 'but from Sir Join Whitefoord, who had it from Minto's Lady, wi 
thercloxe. was mot obliged jp reſtore 3: to Minto, but might defend wÞd 
. ervereat Right, which would exclude Minto's Right 
repelled the Defence upon theGift of Mimo's Eſcheat; 
mon Forms ofDedarators of Redemption, Declan 
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The Decifons of the Lords of Seſſion, 1677. 563 
the Lands, Redeemed, and Decerned the Duke to Denude himſelf both 
of Rightand Poſſeilion , reſerving the Dukes Gift of Eſcheat and Declara- 
gr thereupon, and all Action of Removing and Maills and Duties for reco= 
ering Polſc{ſion as accords of the Law,but repelled the Objections againſt 
his Gift and Declarator, which cannot be quarrelled by Reply, but only 
by way of ReduCtion. 


The Fleſhers of the Carmorgate contra the Town of Edinburgh, 
| | eodem die. 

-4"He Town of Edinburgh did by an AQ of Council appoint three Cor- 
diners and Skinners , to viſit the Skins and Hydes of Beaſts ſlain 
in the Cannongate, or brought in to the Mercat, and to puniſh theſe who 
had the ſame Holled or Tarleathered,, Whereupon ſome of the Fleſhers 
in the Canmongate were Fined and Impriſoned , and gave in a Bill of Sufs 
j0n,, upon which the Lords Ordained the C:uſe to be diſcuſt ; And 
alledged, That the Cannongate is a burgh of Regality, Erected by the King, 
in the Baron of Brughtouns Charter, wh« reby they have the priviledge of 
Baillies and Trades. Likeas the Baron of Brughtoun , Has by his Seal of 
Cauſe, produced his priviledge to the Fleſhers of the Canongate, as a free 
Trace and Corporation, and hath given them power to make their own 
&s, to puniſh tranſgreſlors thereof, and to apply the Finesto their own 
fo and Poor 3 and therefore the Town, who have ſucceeded In place of 
the Baron of Brughtouz, after theſe priviledges, cannot alter the ſame, and 
though they might appoint a Barron Baillie as the Barons did, yet 
they cannot appoint Viſitors with power to fine, eſpecially Citizens of E- 
dinhurgh, who coi:cur with their Neighbours to diſquiet the Trades of the 
Cagrgate, to draw the whole Tradeto the Flethers of Edinburgh, which 
ka publik prejudice, | ; 
The Lords found the Priviledges granted to the Suſpenders valid, and 
thatno Viſitors could puniſh their Tranſgreſfions ,, But their Baron Bail 
he, who might appoint Viſitors to ſight, report, and be Witnefles, but 
not Judges ; But would not limit the Baillie 1n his Choiſe of theſe in the 
Cannongate, and found that the Fines Impoſed by the Baillie, and not by 
the Trade by their own Ads, was not comprehended in their priviledge, 

andſo belonged not to their Poor. 


Vans contra the Lady Bairfoord, November, 23. 1677. 

Eorge Roſs having obtained Decrect againſt the Lady Bairfoord, She 

\_J Suſpends and raiſes k eduction, and craves to be Reponed to her Oath, 
and alledges that ſhe never received advertiſement to compear to Depone, 
whereupon (he offers to make Faith 3 her Advocat alſo diſclaimed his Com- 
once and alledged that the Decreet was made up by colluſion, and 
ſhe and her Son being both called tor a Debt of her Husbands,and both 
Decerned, the Compearance might have been only for her Son, It was 
anſwered, That albeit the Lords do ordinarly repone Parties to their Oath, 
when they are holden as confeſt, and compear not, yet where they com- 
pear, produce Writs, and Diſpute, ſuch Parties cannot be reponed, e- 
Ipecially in prejudice of fingular Succeſſors acquiring bona fide,for onerous 
Cauſes,and reſting upon the Lords Decreet in foro ;, neither can any reſpe& 
be had to the Advocatsdiſclaiming of their Appearance, or Diſpute, which 
would evacuat allDecreets;but if any Collufion can be proven it muſt be per 
wembre curie, by the LordsorClerks, whoſe aſſertions, ex intervalo, long 
ater Decreets are ExtraRted, will not bereceived againſt the ſame, but the 
Oath of the Party only,unleſs it were in the time of Extrating,or immediat. 
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$64 The Detifrons of the Loras of Seſſion, 1657, 
ly after z And in thiscaſe Advocats cannot diſclaim their compeara ſing 
the Decreet bears, Writs produced for the Defender z and as to the Son, there 


is nothing ſaid for him at all. 
The Lords ordained the Clerks to be Examined upon Oath, 
' Cunninghame contra Gordon, eodem die. 

Ames Cunninghame as Donatar to the ſingle Eſcheat of William Wag gy. 
J ſaes William Gordon to denude himſelf of a Shop and Cellar Which wy 
bought by William Wood ſtante Rebeflioneand fo muſt be preſumed to hay 
been acquired by the Moveables 'or Money of the Rebel, belonging to 
the King by the Eſcheat, whereby it is ſurrogat in place of theſe Moye. 
ables ; for if this praQtice be ſuſtained, all the benefits of Fſcheats may be 
eaſily evacuat. It was anſwered, That what-ever might be faid apainſ 
the Rebel himſelf upon ſuch a preſiitnption, yet it imports no real Righ 
affeing the Lands or Heretable Rights, which the Rebel acquired, upgi 
pretence of Surrogation, but can only infer a perſonal concluſion agzin 
the Rebel, to make payment of the price he payed, or to ſhow thatit wy 
payed otherways than by the Moveables, but can have no effed agij 
the Ground, or any ſingular Succeſfor, acquiring from the Rebel, whowg 
the firſt purchaſer; and in this caſe the Donatar can have no pretence, he. 
cauſe the Rebel bought this Shop and Cellar from William Gordon, and fo 
not payment of the price did repone him 3 for the fingle Eſcheat hath ne. 
ver been extended to the Rebels Money or Moveables, by buying or (. 
ling, againſt the Purchaſers, otherways no man might ſell Land withou 
enquiring, whether the Buyer was at the Horn, which no man ever deans 
ed of; yea the Rebels Creditors getting payment voluntarly, orby Legi 
Execution, of Debts due by the Rebel before Rebellion, fatisfaRion being 
obtained before Declarator, have ever been ſecured againſt the Donde. 

The Lords found the Defence relevant, and aſloilzied. 


Crawfoord contra Kennoway, eodem die. | 

Y Contradt of Marriage betwixt Robert Kennoway and Agnes Cranford, 
Robert as Principal, and Walter his Brother as Cautioner, are obliged 

#0 ſecure and imploy to the future Spouſe in ConjunG<fie, and to the Heinf the 
Marriage in Fee 4c00 merks of Tocher, and 4000 merks further, ad Exe- 
cution is declared to paſs at the inſtance of James Crawturd Father to Agnes; 
wherapon he charges Walter the Cautioner, who Suſpends of this realon, 
that the Charge is to the behove of Jean Kennoway the only Bairn of the 
Marriage, and doth only repreſent her Father, and therefore is obliged to 
relieve Walter the Cautioner , and fo cannot diſtreſs him, It ws 
anſwered, That the proviſions in the Contra are to the Heirs and Bain 
of the Marriage, and therefore would been eff; Qual againſt the Fatherin 
his own life, who if ſhe ſhould alledge, that by the Clauſe of imploy- 
ment he was Fiar, and ſo might diſpone after the imployment, and there- 
fore could not be compelled to imploy,it had been repelled ; for the Bains 
in ſuch Clauſes are Creditors, and not ſimply Heirs of Proviſion; and 
though the Fathers Creditors might affeRt the Surms imployed, yet no gs 
taitous deed of the Fathers would affe& the ſame, anq the Cautioner nes 
ther then nor now can have any other defence nor the Principal. It ws 
Replyed, That during the Fathers life there was no defence either to the 
Principal or Cautioner againſt the fulfilling of this Clauſe, becauſe thenthe 
Bairns neither were nor could be Heirs, and fo the Cautioner could not 
found upon their obligement to relieve , but now the Father being dead, 
whether the proviſion be to them as Heirs, or Bairns, the obligement being 
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19 imploy to the Father and Mother in Conjunt- fiegthe Bairns are unqueſti. 

5 Heirs of Proviſkon to the Father, though their Defignation as Bairns 
may ſerve in place of a Service, and all theFathers Debts to his death 
would reach them, uoleſs they abſtained and renounced, and therefore 
the Bond of Relief for this Cautioner mult have this ſame effec, 

The Lords found that. the Bairns were obliged to relieve the Cautioner 
afier their Fathers death, there being noother Heirs of Lize to diſcuſs, and 
ſuſtained the reaſon of Sulpenſton upoa the Clauſe of Relief, and 
giſpended the Letters fimpliciter. 

, Sibbald contra Sibbald, eodem die. 
Y a Contta& of Marriage John Sibbald was obliged to imploy 8000 
werks to himſelf and his fatare Spouſe, the longeſt liver of them two in Life- 
ren, and tv the Heirs of the Marriage in Fee: Anna Sibb4ld being the only 
"Kim ofthe Marriage, her Father diſponed to her a Tenement in the Cannes 
qae. redeemable forgooo tuerks, containing alſo aClauſe of Requiſition, where- 
apon Ame required and obtained Decreet againſt her Brother, and ad- 
that Tenement, and ſome other Lands in Fife; Thomas Silbald as 
ng a'Creditor to the Father raiſed ReduRion of this Adjudication ex 
cite I1bibitionis, The Defender alledged Abſolvitor, becauſe though 
bet Bond from her Father was poſterior to the [nhibition, yer it was ex 
eaſe anterfori, viz. his obligment in the Contratt of Marriage. It was Re- 


, plyed, That that Clauſe could not exclude the Inhibition, becauſe it was only 


at obligment to imploy a Sum to the future Spouſe in ConjunG-fie, and to 
the Bairns of the Marriage in Fee, which could never have compelled the 
Father to give a Bond of Proviſion to the Daughter, and therefore can- 
zottiefend that Bond of Proviſion againft that I-þibition, but on the con- 

, if the Clauſe of i--plozing had been fulfilled, the Daughter would 
have been Heir of Proviſco, and fo lyable to her Fathers Debt, if there 
wete not an Heir of Line, having an Eſtateto diſculs. 

The Lords repelled the Defence, and reduced the Bond by the Father 
totheDaughter, being after the [-bzbition, and found it not to be con- 
tained in the obligment to imploy for the future Spouſes in Conjunt- fie, and 
to the Heirs and Bairns of the Marriage in Fee, 

Boyd and Grahame contra Malfoch, eodems die. 
B and Grabame having Appryſed the Lady Bairfoords Liferent, purs 
ſues Robert Madoch,as having right to a priorAppryling led by Agnes 
brawon, as being ſatisfied by his and his Authors intromiffion. It was als 
kdged for the Purſuets, that Brumtonr Apprylings being upon two Sums, 
the Vecteet for the greateſt was turned into a Libel before the Appryling, 
and © it was without warratid and null, not only as to that Sum, but as 
ts the wholez for Appryſings have ever been reduced upon any informali- 
tes, of the defet of any of the Sums Apprylſed for, It was anſwered, 
That 3to theexorbitant advantages of Appry ſings, by expiring of the Le« 
and cartying unproportionable Rights, they bave been ſtrialy conſi- 
by the Lotds, and eaſily reduced , but not as to the juſt and equal 
effctsfor recovering payment of the Sums3 and here the Appryſers poſ- 
leſfionatid fatwfaQtion is before any Proceſs by thir Purſuers,and is payment 
obtained bona fide, which is ſuſtained with any colourable Title. | 

Which the-Lords found relevant, the Defender inſtantly aſtruRing the 
Verity of the Sums Appriſed for. 
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Lord Hattoun Supplicant, November 24, 1677, 
He Lord Hattoun gave in a Supplication, bearing, That a T, 


of his had left the Koom between Terms, and had left ſeveral Sek 


the Barn-yard, and was due to him ſeveral bygone Rents, deſiring a 

from the Lords how to poynd the Stacks ; whereupon the Lords con 

the juſt and orderly way of Poynding Stacks of Corn, which differs 
Poynding of other Moveables,that the ſame may be adjuſted tothe 
Poynded for, and if Horſe, Nolt, or Sheep be Poynded,one of them on 
which exceeds the Sum 1s to be Poynded, and the ſuperplus offered back 
by theMcſſenger,and in cale of refuleal conſigned; butin Stacks of Corgihy 
quantity of a Stack cannot be known, or Appryled by the view; and there 
fore the Lords appointed, that if the: Poynder pleaſe preſently to carry 4 
way the Corn Poynded, leaving the Straw, that the Meſſenger muſt 
point two Taskers upon Oath, to keep, threſh and deliver the Com 
meaſure, or otherways if the Poynder defirc to leave the Corn or F 
together on the Ground, that the Fodder may be eaten as he hath ne; 
the Meſſenger may appoint two skilled men for caſting Proof, and who 
upon Oath way turn over the Stacks, ſever the roof ſheaves, threſh w 
winnow the ſame, which muſt be inſtantly done before the Me 20 
and the Stock Appryſed and delivered to the Poynder, effeiring to th 
Sum ; and in either caſea Rip of the Corn to be poynded muſt be Ap. 
pryſed firſt upon the Ground, and again at the Mercat Croſs of the Jui 
diction, or at the accuſtomed place of the.Barony, if it be a Barons (. 
creet, eſtimating what the Boll of ſuch Corn and Fodder is worth in tha 
place at that time, and the Poynder may Poynd every, Stack everally for 
any part of his Decreet he pleafes, that may beſt ſuit thereto, and ſo 
proceed to Poynd the reſt in order,as he hath ule for it 3 butif he Poynd 
not all at once, other Creditors may prevent bim in Poynding, except # 
to that years Rent whereof theſe Stacks are the Cropt, wherein his Hypo, 
theck will prefer him, and he may lawtully hinder others, unlels he found 
Caution within his Barrony for that years Rent pro tarto. 


Grant coritra Grant , November 27, F677, 

Here being an old Tack by way oft Contract, bearing date abit uf 

hundred years ago, betwixt the Predeceſſors of Graxt of Ballina 
and Grant of Dalvey, ſubſcribed by Dalvey, but not by Ballindalloch, Now 
Ballindafoch purſues Dalwey tor payment of the Tack-duty, and Reftridsit 
to thirty nine years , and for cutting and deſtroying of Woods upon the 
Sheillings (et by the Tack. The Defender alledged Abſolvitor, becaule 
he ſtands Infeft in the Property of his own Lands of Dal/vey, and by vertie 
whereof, he and his Predeceſſors have been in peaceable Poſſeſſion ia the 
Lands of Dalvey, with the Pertinents chereot, and ſpecially in a Paſturage 
in this Shes/ling Libelled, and fo is ſecure by Preſcription. T he Puri! 
anſwered, 1®, That he ſtands Infett per expreſſum in this Sheilling, ad 
that he produces a Tack thereof to the Detenders Predeceſſor, ſubſcribel 
by him, whence it muſt be preſumed, that the Defenders Poſſeſſion of thi 


o Sheil.ing began by this Tack ;- and therefore the Tackſman conld not i 


tervert his Maſters Poſſeſſion; and though he did not pay him his Day, 

he cannot pretend a right to the Land , whereot he was Tackſman ; Bit 

the Setter of the Tack is always underſtood to be in the Civil Poſſeſſion 

by the natural Poſſeſhon of his Tackſman in the ſame way as a Super 

by negie&ing to litt his Fex-dury fourty years, cannot loſe his Superior 

ty, 'nor can his Vaſſal Preſcribe againſt him and it it ſhall be _ 
k 
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har the Maſters Right is Preſcribed to the Tennenc, for not payment of 
the Tack-duty , the Tennent may eabily abſtract his Diſcharges, and de- 
{end himſelf by Preſcription , and it will be very hard for the Maſter toger 
kis-uſe of payment proven, It was Replyed for the Detender, That his 
Defence ſtands moſt relevane; for it is vnqueſtionable, that Servitudes of 
paſturage may be 2cquired by fourty years un-interrupted Poſſeſſion, un- 
der che general Title of Per:inents inan oppokition to a contrary ſpecial In- 
feſrmenvt : The general Act of Preſcription 1617 is expreſly introduced to 
ſecure all Rights, and to cur off all Pleas, whereupon the Defender is tut- 
kciently jounded , Both as to the point of Title, viz, His Inſeftments of 
Dalvey for fourty years, and fourty years peaceable Poſieſſion of this Perti= 
neat, 45 Pailurage thereof ; againſt which there is nothing relevant bur 
Interraption : And though in ſhort Preſcriptions bona fides, and lawiul Poſ- 
ſefion be requiredz yet in this long Preſcription, all theſe are preſumed 
preſumptione juris & de jure,and no man needs tro diſpute how his Poſſeſſion 

, if he Poſſeſs tourty years withour Interruption, which, and talf- 
hoodin the Title , are the only exceptions in the Statures neither do the 
nnconveniencies atduced import, for there never was, .and hardly ever will 
ithe found, that a Maſter will ſuffer a Tennent to Poſleſ(s fourry years with- 
out payment, or a Proceſs, Neither will the Tennenrs Poſleffion tound 
aPreſcription, unleſs he be Infetc, nor can a Vaſſal makeuſe ot his intetr= 
ment againſt a Superior, unleſs he take Infefrment from another, bur 
if by a {everal Infetrment he Poſſeſs tourty years, his former Superiours 
Title will Preſcribe, neither is there any hazard of abſtrafting of Diſchar- 
oes, ſeing an Infefrment is alſo required , and it is eafte to prove, thar 
within the fourty years, the Tennent acknowledged his Maſter by ule of pay- 

which Witneſſes may inſtruty and in this caſe, this old Tack is both 
ſalpe& of Falſhood, and ot being an imperte&t Deed, which the Setter ne- 
yer ſubſcribed, 

The Lords found the Defence relevant, that the Defender his Prede- 
ceſlors and Authors had continued Infeftments, and. continued Poſſeſſion 
for tourty years of the Lands of Dalvey with the: Pertinents, and that they 
had poſleſled Paturage in this Sheilling adjacent thereto, tor fourty years 
without Interruption, And Repelled:the Reply of the Interverſica of 
the Poſſefſonz or that the Paſturage lay on the other ſide of the Wa- 
ter, from the Defenders Property z but tound the Purſuers ſpecial Intefr- 
ment,to carry the Property of the Shei[ing, with the burden of the Paſtu- 
nge, and cheretore found the Detender lyable tor any Wood or Timber, 
cutupon that Ground within theſe fourty years, 


Robert[ons and Falconer contra Duntbar, eodems die, 

Ma and 1ſobel Ropertſons , and Alexander Falconer , Husband to 
1V1 1ſobel Purſues Fames Dumbar Meſſenger for payment of the Debt 
i aCapton, wherewith the Meſſenger had taken the Earl of Mortoun, 
andfoffered him to eſcape, The Defender alledged Abſolvitor, Becauie 
ke had done his duty as Meſſenger , having attached the Earl and touch- 
& himwich his Meſſengers Wand, and holden him, and commanded him 
f0 8otoPriſon in His AfajeZ#iesName,in obedience to the Caption, but he 

10g 2 perſon of quality, and very corpulent, he was not able to bear him, 
but the Purſyer being preſent, and communing with the Earls Good-bro- 
jt comgraion, a Warrand came within yo w_— by a Delive- 
{Ke og 3 Bill of Suſpenſian, fppping execution, and Meflengers were ne- 
Rex 4 x0 fuch ; een Mg hat they might. aot keep thelr Priſon- 
FS two hours before they were ſent to Priſon, 2% The Defender offers 
 Bbbb4 him 
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him to prove, That he having attached the Earl, he was deforcedby the 
Earl, and others in his company, by drawing Swords , and yer he wi 
in the Room and at the Door, _ till the Warrand ſtopping execution 
The Purſuer Replyed to the firſt, That whatever Latitude therehe inthe 
Diligence of Meſſengers, as to the time of - putting of Perſons in Priſey, 
yer it being in Edinburgh, whereitis knownattempts will be made for $h. 
ſpenfion, and ſpecially where the Purſuer urged the Meſſenger Preſently ty 
Incarcerat z It he might delay, all Captions in Edinburgh might be eyzq, 
at, Andasto the {econd Defence of being Detorced , non relewt , 
there were ſuch a Force as the Meſſengers, with the aſſiſtance of the 

er, could not rationally think to ſuppreſs ; But it is offered to be Prove, 
that the Purſuer had obtained concourſe, of the Town Officers, and 
with them ten or twelye perſons , whereas there were bur two with t 
Earl. 20, It is offered to be proven, That the Purſuer brought anothe 
Meſſenger , who offered with the ſame affiſtance to pur the Capring 
execution, notwithſtanding of any reſiſtance offered ; but the Defenders, 
tuſed to quite the Caption, 3% Et ſeparatim, It is offered to be Provey 
that the Meſſenger colluded ,, and received money from the Earl, 

The Lords found, that the Meſſenger being required by the Party, wy 
obliged preſently toIncarceratz and found the Reply againſt the ref 
relevant, that either an other Meſlenger offered to proceed in the Captin, 
having ſufficient ſtrength, or that the Meſſenger received money from 
Earl: Bat did forbear to determine that point, how far a Meſſenger wg 
obliged to proceed when he met with forcible reſiſtance, being afliſted wit 
2 greater ſtrength, 

Orrock contra Morries, November 29.1677. 
Illiam Orrock of Balram having uſed an Order of Redemptiond 
ſeveral Appryſings againſt his Eſtate; Purſues a Declarator agtind 
David Morries, Thatthe Apprylings in ſofar as not ſatisfied by Intro 
miſfion within the Legal, are yet unexpyred by the order, and (atisfiable 
by payment of the Superplus,which coming to an accompt , it m{lledg- 
| edtor the Purſuer, That the ſums whereupon theſe Appryfings proceeded, 
were ſecured by 1nfeftment , which though they bare Requiſition , yetin 
the Clauſe of Requiſition, there was only an obligement to pay the principd 
ſum, annualrent and penalty, but not to pay any termly failzies ; And 
-the cApproſings were led for all the Termly Failzies, which ſhould hair 
bidden Declarator , albeit they had been in the Clauſe of Requiſitiag, 
20. Such failzies, even after Appryfings, are modifiable by the Lords, Te 
Detender anſwered, That Penalties-in Bonds after Appryſings, whichisth 
ultimat Diligence, | are not accuſtomed to be modified, or the Apprylu 
to be quarrelled on that ground,and the Termly Faz[zzes are but a Pendly 
for the Annualrent, 

The Lords found, that if the Termly Fas/zies were not mentionedi 
the Clauſe of Requiſition, tor which the .Appryſing proceeded, they ſhoul 
not at all be ſuſtained {a the accompt, but deduced , and though they wer 
in that Clauſe, that they ought to be modified according to the truedas 
nage and intereſt of. the Appryſer, and that they were-nar in the caſed 
ordinary Penalties in principal ſums, | 
—_ contra Hamilton, December 4,1677,  T_ 
Here being ſeveral Appryſingsdeduced againſt Anthonis Brown,ale 

fully Charged to enter Heir to Sir John Brown of Fairnie her Fahd 
in the Lands of Forde# and Roffie; &c, Whereunto William Hail 
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Cw hath now right, There was another poſterior Approſing of the 

ol cpa deduced ad che ſaid Anthonia, at the ke gab 
tabs Oliphant ; W hereupon Fohn 0liphant his Son and Heir hath uſed 
'n 0rder of Redemption of the tormer Appryſings, and thereupon purſues 
neclarator of Redemption, It was alledged forWWiſhaw Abſolvitor,becauſe be- 
torethis Order uſed, theLegals ot his Apprylings were expyred,and they be- 
came icredeemable,in ſo tar as they being led againſt AnthoxiaBrown,aMinor, 
oatinued Redeemable till their age ot 25 years compleat, by the 4# of 
puliament 1621, Who was 25 years compleat before theuſing of John 01i- 
hunts Order, It was anſwered, That the Declarator is well founded up- 
0n the 4 1621, which doth moſt juſtly give the Priviledge to all Mi- 
nors, who have right to redeem Appryſings, that the Legal runs nor a« 
ozinſt them during their Minority, It was Replyed for the Detender, 
Thathe oppones the A of Parliament, which being a C orrectory Law, 
x not to be extended ge caſu in caſum, but is #ridtiſſomi juris, For Appry- 
fag being a Legal Execution Appryſing Lands for Sums, according to the 
Cuſtom ot all Nations, it ſhould have its full effe&t w,thout Reverſion, as 
well in Lands as Moveables z Bur it is a ſpecial fayour induced by our Law, 
by the Statute of King Fawes the 34, anent Appriſongs » That they were 
made redeemable within [even years, and now within tenyears ; But there 
mz00 diſtintion of Majors nor Minors, either ex patura rei , or by that 
old Statute, as the late Statute expreſly bears, and therefore gives a Pri- 
ledge, but to whom ? only to Minors, againſt whom Appryſings are de- 
duced, and incaſe of their Deceaſe, it a Minor be their Heir, or ſucceed 
to them, that Minor ſucceeging, hath alſo the benefic ro Redeem with- 
inthe age oſ twenty five years compleat , Or it a Major ſucceed, he hath 
the benefit of a year after his Succeſſion : 'But there is nothing provided 
ſorany other 1o that if a Minor ſucceed to a Minor fingularititulo by Ape 
pybug, A[fignation or Difpeſition, that ſecond Minor fark 60 Priviledge 
upoa his own Minority , but only upon the Minority of the Debitor, to 
whom theMinor ſucceeded in the right of Reverſionzand if it were otherways 
the Legals of Appryſings would never expyrez and theſe who have chooghe 
themſelves ſecure upon Appryſings , would all be rendered unſecure, not 
knowing but there might be poſterior Appryſings, whereunto Minors had 
night, and certainly the Uebiror would ot purpole affign his Legal Rever- 
ſon to a Minor, or might lend Money to a Minor, and makehim appryſe, 
and ſorender the Legal perpetual, It was Duplyed for the Purſuer, That 
the foreſaid At of Parliament is moſt clear tor him, for in this Point it 
hath three periods : The firſt is, That if the perſon ag1init whom Appryſing 
uled be Minor, it ſhall be lawful to him at any time within his age v1 twen- 
lj pve years compleat to Redeem, which indeed can not operat tor this Mi- 
»7 Purſuers But the ſecond period bearing, That notwithianding the pre. 
Uding Laws and Prattiques of ths Kingdom,by which the legal Reverſion of 
pontrſed Lands expired within ſeven yeers after the leading of the Appryſing, 
om the which His Majeſty and Eſtates , have by this preſent Af excepted 
Minomi in all time coming, Declaring the Legal no ways to run againſt them: 
y, which it is clear, that the Legals of Approſings runs againſt no Minor, 
the years of Minority are not to be accounted, which is a different and 
more extenſive Clauſe than the former ; for by the former , it an Appry< 
7 were led againſt a Major, who Died before the Legal expired, though 
Fithin 2 Day or Moneth after the Appryfing, his Heirs ſucceeding, being 
nor, would have no Priviledge of his Minority, becauſe the Clauſe bears 
Wy, if an Appryſing be led againſt 4 Minor (0 that being againſt a Aa- 
Cccc La 
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jor, to whom a Minor ſucceeds, the Minor could not found upon that Clays 
and yet it was never doubted or queſtioned, but it hath been conſtane 
praQiſed and allowed, That «n Appryſing led againſt a Major, if he die Fu 
fore the Legalexpyre, a Minor ſucceeding to him may Redeem within the, 
of that Mino's being twenty five years compleat ; Yea if antther Mzjoy ſucceed 
to that Minor, he will have a year further: Which Cuſtom muſt either js 
an exrenfion of the Statute ad ſimiles caſ@s, or muſt be built upon thek. 
cond Clauſe, whereby Legal Reverfions are Declared not at all to run a7tin 
Minors without exception or limitation, whether the Appryſing was led agtinf 
that minor or not; and therefore the Legal Aus x of Wiſhaws Appry. 
ſings, as it was firſt continued by the Minority of Anthonia Browy, alk 
age of twenty five years, which was profitable to all, who appryſed from her. 
ſo Fohy Oliphant ſucceeding to her in the Right of Reverſion, by a poſe. 
rior Approſing, his Minority gave him the priviledge to Redeem, and the 
years thereot were not accounted the running of the Legal, fo tharif he came 
in place of Anthonia Brown a Moneth before ſhe was twenty five years, the 
Legal continues, and runs not during his Minority in the ſame way, as whe 
a Minor ſucceeds to a Major, the Appryſer Dying within ſeven years of the 
Legal, which is yer further cleared by the laſt period of that Clauſe, bex. 
ing, And if it ſhall happen a Minor having Right t0 Redeem Compriſl | 
Lands, to deceaſe before his age of twenty five, and that another Ming h | 
Herr, or ſucceed to him in hls Right of Reverſion , the Minor ſo ſtccerdi 
ſhall have the ſame benefit of Redemption , as if the Approſing had been ll 
azainſt himſelf: And as to the inconveniency, it is of no import, for th 
uſing of a Summons tor Compt and Reckoning, w!ll prorogat a L 
fourty years, which can hardly be known ; W hereas poſterior Appryſing 
are eafily known z And though the Lords do ſuſtain 4ppryſings quead ther 
equitable effe& to ger the Appryſers ſatisfaQion , even againſt many De 
feats; Yet they do moſt ſeverely and ſtrictly Conſider them, as toexor- 
bitant advantage, after expyring of the Legal, whereby the leaſt perils 
wanting will annul them :; For Appryſings by the firſt Statute were tae, 
and equivalent Satisfaction ot Debrs, and then there was no reaſonto con- 
fider Minority , but when Appryfings become to run of Courſe beloreig- 
norant Meſſengers, it was juft and neceſſary to curb their Exorbitancies, in 
that the Legal ſhould not run againſt any Minor, and if Minors wereexchud. 
ed , the inconyeniency were far greater, and would make a ſurpryſe againk 
all the Minors in the Kingdom , for this Minor did appriſe before Anths 
nia Brown was twenty five years, and might as eaſtly then have uſed the 
der as now, but was ſecure , that the Legal did not run againſt him duriy 
his own Minority ; and therefore ufed the Order after Anihowsas 
five years, It was Triplyed for the Defender , Ther the fecond pe 
muſt only relate to the firſt, and not to extend to all Minors having Right 
to Redeem , otherways that one word would ſerve for the whole, and the 
laft period would have been ſuperfluous , which can give no Priviledget 
a Minors ſingular Succeſſor, upon theſe words (1f a Minor be Heir, ſw 
ceed in the Right of Redemption) Becauſe that period begins thus, ## 
a Ninor Deceaſe, unto which the ſubſequent words are to be referred; 
and therefore Succefors there, are not Singular, but univerſal Su M, 
it being frequent to repeat the ſame Title under divers expreMons of Her; 
or Saccefars, and Succeffors may be here added to comprehend theſe wbo 
fucceed'not by Retoyr, but by Precept of Clare conftat, or per perceptione 
hereditatls, by Diſpoſition to the appearand Heir, It was Qua 

for the Purſuer, That the Repetition or Amplification of Clanſexe® 
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yer made uſe of to reſtrict the prior Clauſes, ſo as they could not compre- 
hend the Poſterior, though they were not expreſt, and therefore the ſe- 
cond period is general to all Minors, or elle Minors lucceeding to Majors, 
ould never Redeem by this Statute, acer their Minotityy and the laſt pe- 
rios hath two Branches + the fi: ſt is, If a Minor Deceaſe, and another Mj- 
yo ſacceeding bim as Heir, 1 he ſecond Branch is, or if 4 Minor ſuccted 
lim inthe Right of Redemption, which doth not relate to his Deceaſe, or 
his Succefſion in univerſum jus, but only in the Right of Redemption; and 
1 both caſes , the ſecond Minor hath the priv:ledge of his own and his 
predeceſſors Minority, And whatever may be (aid to fraudulent Contri- 
yances by voluntar Deeds ro Prorogat Legals ; the caſe here is nothing 
fach, but 2 Legal Succeſhon by a ſecond Compryfing. 

The Lotds tound, that a Minor ſucceeding to a Legal Reverſion, by a 
poſterior Approſing , hath not only the piiviledge ot Redemprion, by the 
minority ot the ainor, to wiich the fecond Mrpor ſucceeded , bur of his 
own minotity , during which, the Legal Reverſiou 1unneth not againſt 
himz and therefore tound, that Fohn Oliphant having appryſed from An- 
thexts Brown, during the continuation ot the Legal, by her minoricy, though 
helyed more than feven years after, all which years were within the ccn- 
tinuation of Anthonias Legal : T hat this Purſuer ſucceeding as Keir ro 
him in the Legal, betore ic was expired , had not only the benefit to Re- 
deem withia + 4 »thonia's age of twenty five years, but that the Legal did 
not run againſt h:m, during his own minority, And having uſed the or= 
&rin his own minority z; The Lords ſuſtained the ſame, and Declared, © 


Craig contra the Laird of CarbiFfoun, December 6, 1677. 

Mquhil Catharine Stirling having granted an Affignation ro um- 
U quhile Francis Cathcart of Carbiftoun her Good-ſon, of two Bonds, 
due to her by George Stirling tor 2000 merks, he granted a Back-bond, 
berrigg, 7 hat this Aſſignation was granted to him, but to the effet, that he 
might do Diligence; and ticrefore he obliged himſelf, that in taſe he reco- 
wered payment, to repay the ſame to the ſaid Catharine, Or otherways to Re- 
joue her to her ſaids Bonds, The ſaid Francis did appryſe the ſaid George Stir- 
lizs lus Eſtate, for theſe and ſeveral other ſums adebted to himſelf, Ca» 
tharine afigns this Back-bond to her Son, who thereupon purſued Francis 
before the Baillies of Edinburgh, and he did Depone, but no Sentence fol- 
lowed, but the Back-bond was transferred to Eljzaberh Stirling, appear- 
;nd Heir to the ſaid George Stirling the Debitor, The ſaid E/izabeth and 
Crack her Husband puriue Mr, Fames Cathcart of Carbiſtoun, as Heir to 
Fraxcis his Father, to Denude himſelf of a proportionable part of the ſaid 
2ppryfing, and Lands appry(ed cenform to the Back-bond :* Who alledg- 
ed, 19, That the Back-bond being perſonal, not bearing Heirs or CA þ- 


þgz79e, granted by a Good-mother to a Good-ſon, it could take no effect, 


not being _ in her Life. The Lords Repelled this allegiance, The 
Detender further alledged, That the Back-bond being alternative, it was 
10 his option, either to pay the ſums, or to Repone and Denade. It was 
awered, That the Back-bond was not alternative , but contained two 
diſtin Obligations in ſeveral caſes, wiz, If payment wererecovered to repay, 
andif net to Repone; And payment not being recoyered, but the Approſeng 
expired, that caſe only occurs ; and theretore the Defender muſt Denude z 
For if the Lands appryſed were not 1o good as the ſum Appryſed for, 
he would not be obliged to pay, but to denude, and thercture the Lands 
being berter, and the Legal expired. he muſt ſtill] denude. 7he Lords by 
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a former Interloquutor decerned the Defender to denude himſelf of a propontjy,, 
able part of the Lands Appryſed, «ffeirand 10 the 2000 merke in the Buk.hy,q 
It was now further alledged,that Catharine Stirling her Son as Aſſigney, had 
aQually made his election of the Sum, and not of the Land, and accorgi 

ly Fraxcis had payed a conſiderable part of the Sums3 which defence jy 
Lords did alſo find relevant, The Defender further alledged Jeparatim, th, 
by hisContrattof Marriage produced,the ſaid Catharine Stirling wag gþjj q 
for the Tocher, being 2000 merks preſently,and 3000 merks at her death ay} 
therefore if Catharine had purſued him to denude, he had compenſaticq , 
gainſt her upon his Contra&,which iscompetent againſt his Aſligneyy, |; = 
anſwered, That compenſation is only competent deliquido in liquidum, and 
cannot take place here, where the Obligation is ad faciendum, to re 
and not to pay, It is true; that if Francis had obtained payment, hegj 
have compenſed, 20, The Affignation being in truſt, it is depoſitum, which 
admirs of no compenſation, The Lords found no compenſation compete 
It was further alledged for the Defender, that his Cedcent having no othe, 
Means or Eſtate, but theſe . Bonds whereupon Appryling followed, the 
Defender could not affe& the Lands Appryſed, which ſtood in his oyn 
perſon, and therefore muſt be ir eodem caſi, as if he had Appryſed, wy 
have jus retentionis for his Tocher, for which he uſed no Execution Upon 
account of this truſt, The Lords repel/ed this Defence, ſeing it was nt 
abſolute truſt, but a Back-bond in Writ, which might have been affcJed for th 
Jocher, It was further alledged for the Defender, That- the Aſlignatica 
granted by the Cedent Catharine Stirling to her Son and appearand Hi, 
was null and fraudulent betwixt the muſt conjunct perſons, in prejudiced 
the Defender a lawtul Creditor for the Tocher 3 and for the Tranſlation, 
could not defend againſt the Fraud, as being bona fide acquired tor an ons 
rous Cauſe, becauſe it was offered to be proven, that 1t was either gratis 
tous, or was rei litigioſe, after the dependence of the Cauſe againſt Fra. 
cis upon the Back-bond, and his Oath given thereupon, It was anſwer. 
ed, That this isnot competent by way of exception, but by reduQion, [t 
was Replyed, That whereall is produced, andthe Quellion 1s of a perſo- 
nal Back-bond, and the reaſon inſtantly verified, there needs no Redutti- 
ong and it were moſt unfavourable to torce the Defender todenude, 
when there is nothing elſe to affe& for his Tocher, and put him toan Atti- 
on of Reduction againſt inſolvent parties. The Lords ſuſtained the altgj- 
ance of Fraud, or Litigiouſneſs by way of Defence, being inſtantly verified, and 
onlz relating to a perſonal Right, The Purſuer further alledged, that the 
Contra of Marriage could have no effe& z Firſt, becauſe it is Subſcribed 
on the Margent only by Francis Cathcart, who might have changed the 
Sheets in which the Tocher might have been acknowledged payed,or been 
conditional,or for a leſs Sum. 29. T heTocher mult be preſumed payed, 1%.Be- 
cauſe if it had been reſting, Francis would have given the Back-bond bur 
dened with his own payment; or at leaſt for the 2000 merks which ws 
preſently payable. 29. There is a Subſcribed Accompt berwixt him and 
his Good-mother produced, wherein he holds Compr to her for ſever 
Sums, without mention or deduction of any part of his Tocher. 3s. | 
cannot be thought that if his Good-mother had no more Means, that he 
wouid not have affected this Sum for his own payment, It was anſwered, 
That fo ſolemn a ContraRtcovld not be taken away upon ſuch light pre- 
ſumptions 4 andas for Subſcribing the Margent, the Good-mother Cor- 
tracer Subſcribes by a Nottar, who uſes not to Subſcribe Margents; and 


what-ever that might work as an indirc& Article of Improbation,'it =_ 
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make the Writ improbative, for till of late the Margents of all Decreets 
and Sentences were unſubſcribed. | 

The Lords would nor ſuſtain the preſumptions, but before anſwer, as 
to the Margents, ordained tryal to. be taken anent the other ſide of the 
Contraft in the Good-mothers hand. or any Adminicles by Writs relating 
to the ſame, or Writers and Wituefles who ſaw the fame Subſcribed as it 
nOW Is | 

Henderſon contra Arnot, December 7. 1697. -: 

Obert Henderſon having obtained Decreet for abſtraFed  Multures a- 
R oainſt Arnot of Greenſide, before the Sheriff, he Suſpends, and raiſes 
Reduttion on this reaſon, That he is Infeft in the Lands of Greenſde for 
a Fex-duty, pro ommi alio onere, and yet the Sheriff ſuſtained the aſtri&ior 
npon the Chargers [»feftmrent, which was poſterior to the Suſpenders z 
And albeit it bear an Infeftment in the Miln, with the Muitures, &c. of the 
Suſpenders Lands per expreſſum, yer being poſterior to the Suſpenders Right, 
a eodem authore, it could not prejudge the Suſpender, being 4 non habente 
peitatewz and as for the long coming to that Miln, which is the other - 
ground of the Decreer, it was mere voluntatis, and could inter no aſtridie 
os, - It was anſwered for the Charger, 19, That the Suſpenders Infeft ment 
granted by the Abbot, though it bear a Fen-duty pro omni alio onere, that 
could not import that the Lands which before were Thirled to the Abbots- 
Milo, which M1ln payed aDauty,that the Miln-multures were palt from,which 
behoved to infer an alteration in the Rent of the Miln, which is never 
preſumed but when 1t is expreſt by the Clauſe cum molendinis, &c, For the 

Jurisdicion is not taken away by the Clauſe pro on; alio onere, 
2, Though the Suſpenders Charter had made him free, yet he is now be- 
come aſtricted by 4o years poſi-ſfion by a Title, viz. The Chargers expreſs 
Ifeſiment in the Multures of his Lands, which being poſterior to the Sul. 
petders Infefiment, would not be ſufficicat alone, but it is a ſufficient 
Title for Preſcription, much more than an A& or lnrollment of a Baron- 
Court, which with 40 years poſſeſhon doth unqueſtionably conſtitute a. 
Thirlage, It was Replyed, That the poſſeſſion was only of Out-ſucken 
Multures, vize 4 Peck of ſix Firlots, which could not import Thbirle- Mul- 
ares, and the Suſpender did oft-times go toother Milns, 
The Lords ſuſtained the Decreert proceeding upon an Infeftment in the 
Miln, with the Myltures of the Suſpenders Landy, per expreſſum, and 40 years 
proven, ſcing there was nothing alledged or proven of Interrup- 
los, by going to other Milns for ſome whole years; for a clandeſtine go- 
ngto other Milns with a part for ſeveral years, would not be relevant ; 
and though the Multures be ſmall,yet there wasnothing proven of a great= 
er In-ſucken. Multure, neither did the Chargers Infefiment expreſs a ſpeci. 
aquantity of Multure, which therefore behoved to be regulate according 
touſe and wont; but the Lords found not the Thirlage conſtitute, becauſe 
Lands were Thirled after they were Feued, and did not bear cum mo- 
kedinis, &c. but found the Feu pro omni alio onere did import- liberation 
from the Thirlage, 
Amtoniet Aperon contra Moriſon, December $. 1677» 

Y Commiſſion reported from Bowrdeaux, it was found proven tobe the 

cuſtome of that place, that what Money Brockers give out-for Mer- 
chants, it did bear Annualrent without PaQtion. 

Cccc 3 Oliphant 
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Oliphant contra Currie, December 1x. 1677, 


Harles Olighart purſues James Currie for the Mills and Duties of the 


Lands of Netber-Mordingtoun and Edringtoun, being 1300 merks year- 
ly, with two dozen of Kain Fowls , conform troa 1 ack (ett by the Ma. 
ſter of CAtordingtoun to the Defender, who alledged Abſolvitor, becap 
by theſame Tack, albeit it be 1300 merks of Tack-dnty, yet it is Provided 
and declared, that it ſhould not be due or payed to the eMaiter of Modi 
toun, but ſhall be retainedin ſatisfation of the like quantity of Annualren Fa 
by the Maſter to the Defender. The Purſuer anſwered, That the Tack. 
being per expreſſum 1300 merks to be payed yearly and Termly to the yy, 
ſer, the ſame was now due to this Purſuer as Heretor of the Lands, bei 
Infett therein in Fee by the Maſters Diſpoſition 3 and albeit the Tack cor. 
tain a Clauſe of Retention, yet that is meerly perlgnal, and no more thay 
an Aſſignation to the Tack-duty, in ſatisfaction of the Annualrent, 
though there had been in the Tack an expreſs Diſcharge of the Tack 
which is debitums annuale,it would be effcAtual no longer than the Di 
er was Heretor, which hath been oft-times found in Diſcharges of Fug, 
ties, that they could reach no further than the Diſcharger had right, The 
Defender Replycd, That by expreſs Act of Parliament m favours of Te. 
nents, They are ſecured againſt all Buyers, and all ſingular Succeſſors, Par.1449, 
Cap. 1$. That the [amine ſhall remain with the Takers with ſickle Maill y 
zkey took them fory and here the Maill for which the Defender took thi 
Lands, is for fatisfaQion of his Annualrent, and payment of two dozen of 
Poultry, Relief of Teind , and Publick Burden, fo that if the Tack dy 
had been Service, or any other Fad, as giving a Dicharge of the Anu 
rent, the Defender could be obliged only ro pay ficklike Duty as he pap 
ed to the Setter ; and the caſe here is not like to Fen: duties, which are & 
bita fjundi, nor of a fimple Diſcharge of the Tack: duty, but a Clauſe of Ks 
tention of a part of the Tack-dnty tor the Annualrent, there remaining x 
Tack-duty, which alone would have made a Tack valid againſt a fingula 
Succeſlor 3 for it is undenyable thax if the Tack duty had been a Plack, 
though it had been for 19 years or more, it would have defended the Tacks 
man againſt any fingular Succeſſor, much more here, where there | the 
payment of two dozen of Fowls, Teind and Publick Burden, þe\i e the 
retention of the Annualrent, and if the Tack had been conceived i thele 
terms, That becauſe the Maſter was addebted to the Provoſt in ſuch 4 Sum, and 
had ſuperceded the payment thereof, and had diſcharged the Annualren ſ 
nineteen years z therefore the Maſter had ſet thir Lands to the Prov ji 
two dozen of Capons,and Relief of Teind, and Fen-duty ; it canngt be col 
troverted but the Tack was valid: But here the ſame thing js dons, 
though not in the ſame words , as to which there is no fixed For 
of Tacks, but they and all perſonal Rights are not regult 
ſpecial Tenors but where-ever the Subſtantials do appear , they wh 
valid , though JeG formal z and here all the Subſtantiah « 
a Tack are, viz, a definite Iþ of 19 years, retention of the Annualrent, 
the Kain Fowls and Relief aforeſaid, 'It was Duplyed, That f this kin 
of Tenors be ſuſtained, all Att of Parliament for ſecuring fingular Suct 
ſors would be elided, unleſs there were a Regiſter of Tacks as well as 5 
fins, and this Purſuer is not quarrelling the Tack, but the Tack-dvuty, as00! 
becoming Heretor z and it cannot be denycd, bur if the Clauſe of &eewin 
or Aj/1gnation to the Tack-duty in ſatisfa&zon of the Annualrent, or a 
charge of the Tack:duty were a part, they could have no effe@ againl! 


ſingular Succeſſor, and though they were in the bodies of the Tacks, pr 
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:; no reaſon of the difference. The Detender Triplyed, That there was 
2 competent Tc meed for Purchaſers, without a Regiſter of Tacks, becauſe 
ſhould enquire into the Rental, and take the Tennents judicially 
ited for the Rental given up, which would exclude any Jatent Tack, and 
ought to enquire, whether Tennents are immediat Tennents to the 
eſer or Sub-tennents,till they find out the true Tack-duties 3 fo that the 
Caſe is not alike where there are Diſcharges or Aſſignations apart, which 
cannot be found out, as when they are in the body of the Tack, by inſpe- 
fon whereof they may be ſeen, and even in that caſe if the Diſcharge or 
Aſbgoation did exhauſt the Tack drty, that nothing ſhould remain to the 
ar Succefſors, the Tack would become null for want of a Tack-duty; 
but Tacks of this Tenor are ordinar Securities for Sums, and have been oft= 
times ſuſtained by the Lords, as upon the 15 day of June 1664 between 
Thwſon and Reid, where an Appryler purſuing Reid for the Tack-duty of 
aTack, bearing ſuch a Duty in Money for ſo many years, with a clauſe retain- 
ing the Annualrent ont of tke Tack-dutie, and not to be removed till the Princi« 
pal was payed. The Lords ſuſtained the Tack againſt the Appryſing, as to the 
definite years and Retention, ſetng there remained a Superplus of the Tack- duty, 
hat not as to the clauſe not to remove, &c. which they found perſonal: And 
upon the 27 of June 1674, @ Tack of 7 years for 4 pennies yearly, and dif 
ing the Annualrent of a Sum till the Principal was payed, was ſuſtained 
2painſt ſingular Succeſſors for the 7 years. 

The Lords found, that Cyrries Tack havirg a definite Iſh of 19 years, 
a Retention of the Annualrent, and a remaining S»perplus Duty, that the 
fame was valid againſt the fingular Succeſſor by Infeftwert, and that the 
Defender was obliged to pay no more to him' than his Author, viz, the 
Superplus, the 1wo dozen of Fowls, the releif of Teind, and publick Burden, 


Henderſon contra Arnot, codem die. 

N the Suſpenſion of the Decreet for Multures at the inſtance of Hendey- 

ſos contra Arnot, decided the 7th inſtant, the) Suſpender further alledg- 
ed, that ſeing the T hirlage was found perfeted by Preſcription of the 
Chargers (ing the Multures in queſtion 40 years. The Suſpender 
offered to prove Interruption,in ſo far as he went oft-times to other Milns, 
and that this might not appear clandeſtine, he offers to prove that he took 
his Sacks un-ground out of the Purſuers Miln. The Charger anſwered, 
1%, That. this alledgiance is competeut and omitted. 29 That it is con 
trary to his Libel and Probation of a conſtant Paſſeſhen 40-years, 3%. That 
It is get relevant, becauſe this Miln being a Burn-Miln, did oft-times want 
Water,at which time the Suſpender might befuffered to go tyother Milns, 
but n9 les could be relevant than Abſtraftian far ſome whole years. The 
Sulpender Replyed, That competent and omitted is not ſuſtainable as toDe. 
creets of inferior Courts, eſpecially where the point is not underſtood by 
ordinar Pracurators, ſuch as the conſtitution of Thirlage by Po , or 

ge thereof, neither is there any contrariety ; burif the Suſpender 
be xeponed, the Purſuer baving libelled 40 years Poffeflion, he may pros 
Pate Interryption,and both would be admittedto prove,becauſe theDefence 
dath vat acknowledge the Libel ; ſo here the Charger having prover his 
Poſeſſion, the Sulpenfer ſhould be admitted to prove his Hrterraptions, ci- 
ther vis fat3 by intermiſſion or hinderance, or via juris. 

The Lards ſuſtained the Alledgiance of Þrterraption, not by abſtraction 
& a part of ſeveral Cropts, but by abſtraQing, of whole Yon one Or 
mare when the Miln was in caſe, but not rill the Sufpender-or his Procu- 
ratar deponed de calumnia & cum onere maximarym expenſarum, ſeing in ef> 
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fe&t the Charger was put to a new Proceſs, but the Lords allowed the 
Chatger to produce his Teſtimonies taken by the Sheriff of his Poſleflion, 
or produce new ones. | 


Lockhart contra Lockhart, eodem die. 
Mquhile John Lockhart did diſpone his whole Means and Eſtate in 
Truſt tothe Lord Lee, for the uſe and behove of ſcveral Perſonsre. 
lated to him on the Mothers fide, leaving nothing to William Lockbart his 
Brother by the ſecond Marriage : There was a Declarator purſued apainſt 
the ſaid William for declaring that the —_ made by John bis Brotky 
were valid Deeds done in leige pouſtic, and that after the firſt Diſpoſitim b 
went from Edinburgh to Calder, and was there at Sermon in the Kirk, a 
after the ſecond Diſpoſition renewed at Calder, becauſe the firſt was vitiate j 
alterations, he did ride to the Lee; William not compearing, Witneſls 
were adduced and proved the Libel, and thereupon DLecreet followed ; 
Wikiam raiſeth ReduQtion of this Decreer, and of the two Dilpoſitions, 
upon this reaſon, that the Decreet was in abſence, and the alledgiance o 
ſupportation was neither proponed for him, nor was the Witneſſes & 
amined or deponed thereanent 3 but he offers ro prove, that Joknhadcon, 
traced the Diſeaſe ( whereof he died.) before bothDiſpoſitions,and that f. 
ter he ſubſcribed the firſt, he was carried in a Sedan to Calder, and when 
he went on Foot to and from the Kirk, he was ſupported, aſter the ſecond | 
Diſpoſition,that when he rode fromCalder to the Lee, his man rode behind hin | 
to.hold him upon the Horſe, that he was viſibly in a dying condition, and 
was helped to and from his Horſe,and that he never came out of the Houſe 
of the Lee till he died, byt was carried once in a Chair to the Garden, 
and not able to walk up and down his Chamber without help, andthatin 
a part of the way to the Lee he was tyed with a Cloath that he might noe 
fall from the Horſe, - ' 

All which the Lords found proven, and therefore reduced both the 
Diſpoſitions and Decreet, albeit a prior Teſtament was produced, wherein 
moſt of the ſame proviſions were left in a Legacy, Signed two year before 
his death. Whereupon it was alledged, that the preſumption of- doing 
theſe things by weakneſs or importunity, were taken off, which was not 
reſpeted, feing his Teſtament was Ambulatory, and incffeQual astoHe- 
retable Rights, ſo that he might have changed his mind between the Teltz 
mentand the Diſpoſitionsz neither was it reſpe&ted that moſt of his Eltae 
came by his Mothers Father. 


Preſton of Airdrie contra the Liferenters of Airdrie, December 12, 167), 

Reftoun of Airdrie being Heir appearand of the Eſtate of Airdrie, pur 

ſues his Mother and his Grand-Fathers ſecond Wife as Lifeerenters of 

the whole Eſtate, for modification of an Aliment to him as appearand 
Heir, conform to the AR of Parliament 1491, cap. 25. It was alledged 
for the Defenders, That the Aliments of Heirs was only by cuſton 
and could not rake place where the Life-renters who were moſt favourable 
Creditors, had but a juſt compenſation for what they brought in. Ti 
Lords repelled this Defence, ond found by the ſaid AG of Parliament, that Ds 
ratars of Ward, and all Conjun&#-fiars and Life-renters ſhould uphold the Land! 
life-rented, and aliment the Heir. It was alledged for the old Lady, hit 
the Purſuers Father having burdened his Eſtate ſo, that nothing was free 
above the, Life-rents, his Heir could not return to burden her Life-rent, 
albeit be might burden his Mothers Life-rent, who ran the hazard of het 
Husbands Fortune, and had ſo near a Relation in Blood to ber Son, - 
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the Grand-Mother was a Stranger, and it the Grand-Father had diſponed 
his Eſtate tO Þ1s Son, and reſerved his Life-rent of a part, if the Son had dila- 

idat the Feegthe Grand- Father would not belyable toan Aliment,fo neither 
ought the Grand-Mother, much lefs theGrand-Fathers ſecond Wife : And as 
tothe caſe of the Grand-Father,it was lo decided in thecafe of the Laird of 
Silvertoun-bill obſerved by Durie, and in the caſe of the Laird of Lamming- 
ver againſt bis Grand-Father, decided in the Proceſs at the inſtance of 
vir : 4 Whitefoord againſt Law:mingtoun, February 26. 1675. 

The Lords found both the Life-renters Iyable pro rata according to their 

Life-rent,there being nothing here of the cafe of the Grand- Fathers diſpon- 
og the Eſtate with Reſervation of his own Literent. 


The Lady Frazer contra the Creditors of the Lord Frazer and the 
Lady Marr, eodem die. 

He Lady Frazer upon her Contra being Infeft in the Lands of 

Stanyweod, did conſent to the ſale thereof with hct Husband, and 
in lieu thereof her Husband di:poned to her in Litfe-rent the Lands of 
(xirabulg, but ſhe was not Infcft during his life, but obtained an Adjudi- 
cation againſt his Heir, and was thereupon Infeftz the Creditors alſo ad- 
judged for their Debts within year and day of the Lady, and in a Compe. 
tition for the Rents between the Adjudgers and the young Lady craving a 
Terce, It was alledged for the old Lady, that ſhe had the right of the 
whole Lands during her life, by her Adjudication on her Liferent, becauſe 
theA& of Parliament 1661. betwixt Debitor and Creditor, which brings in 
Appryſers pari paſa A ppry ſing within year and day,cannot extend to this caſe, 
neither the late AR of TL djudications in place of Appryſings,becauſe theſe 
Ads are only in relation to Apppryſemgs or Adjudications for liquid Sums, 
whereby 1he firſt «ff © GFual Appryſing is declared , as if an Appryſing were de- 
duced for the whole Sums Appryjed for, within the year, which cannot extend 
toan Adjudication for implement of a Diſpoſition in Fee or Liferent, which 
can only reach the Lands diſponed, and not the whole Eſtate of the Dif. 
poner, It wasalledped for the young Lady, that ſhe is preferable for her 
Terce toall the Creditors, becauſe her Husband died in Fee of the Lands 
in queſtion, and therefore neither the uncompleat Diſpoſition in Liferent 
tothe old Lady, which was not made real by an Infeftment, till after the 
young Ladies Husbands death, nor the Adjadications of her Husbands Cre- 
ditors deduced after her Husbands death, could exclude her Terce, conſti- 
tute proviſione Legis, and requires no Infeftment. It was anſwered, that the 
young Lady had no right of Terce but by her Contradt produced, whereby 
ber Husband renunced his intereſt in her Liferent from her firſt Husband, 
and ſhe renounced all proviſions to be made by him out of his Eſtatezand 
though by a Writ a-part of the date of the ContraR, he declares, that ſhe 
wes not thereby excluded from her Terce,yet that is a latent fraudulent deed to 
deceive the Creditors, who ſeeing the Contra, thought themſelves ſecure 
apainſt the Terce. 

The Lords found, that by the Contra the Terce was not excluded,and 
therefore preferred the young Lady to her Terce, againſt both the 01d La- 
cy and the Creditors, neither of them being Infeft during the Husbands 
lie, andfound that if the old Lady did liquidat the valueof her Liſerent,and 
adjudged therefore,the Creditors adjudging within year and day, would 
come 1N parz paſſe, but if ſhe adjudged only the Lands provided to her in 
Liferent, and was Infeft before the Creditors Adjudged, ſhe is preferable 
tothem, and excludes them during her life. 
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The Maſter of Mordirgtoun and Currie, contra Oliphant, 
| December 13. 1677. 

þ ow Maſter of Mordingtoun having granted a Security to Charles gj, 

phant in the Lands otNether- Mordirngtown.&c,of which he had orane 
&d a Tack troJames Currie,bearing a Rewer fron of kis Annualrent; there is , Re. 
duction raiſed at the inſtance of the Maſter and Provoſt Currie,upon Ming, 
ty and Lefion,and upon the nullity of Charles his Infeſt-rent,as being Oranted 
by a Son authorized by his Father, as Javi ful Adminiſtrator i rem ſun 
in fo far as the ſecurity is granted for the Fathers Debt upon an bgy, 
belonging to the Son. The Defender alledged Abſolvitor from both rs, 
ſons, becauſe the Maſter had by this Right in the formal wordsof an Ok 
| ſworn, never to come in the conirair, which did exclude him from Quarre. 
ling it upon any Head 3 And 19. It doth exclude him from Redug, 
on upon Minority, becauſe it cannot be pretendea that a Minor is leſed 
paying of a Sum to prevent his perjury 3 nor isthere any queſtion butt 
inliſting ina ReduRiion after his Oath, inferrs Perjury, fo that there hy, 
ing no leſion, there can be no Reduction on that head 3 and als it wks 
off the nullity, the Minor being excluded from proponing of it by hisOa, 
and thatan Oathis effeCftual againſt Revocation or Reduttion, is clear by 
that famous Roman Law, S$acr amenta pucerum ſuper Contrad(libus reruwm jus 
rum nou retraFandis inviolabiliter cuſtodiantur ; and by the Canon Lay] 
Oaths are to be obſerved ziſt vergart in detrimentum anime 4ut tertii, whic 
accordingly hath been allowed, and conſtantly followed by our cuſtone 
For which tour or five Decifions were adduced, bearing expreſly the ru 
of the Deciſion, becauſe the Minor could not be I:jed by loſing bis Mean jr 
ſaving his Oath, and there was never a contrary Decition in thisKin 
and many famous Lawers are poſitive, that an Oath ſupplies the defett d 
formalities and nullifies therein, It was an(wered forthe Purſuers, 1*.That 
Judges are not to decide ſecundum forum poli, but ſecundum forum ſol, and 
theretore are notto regard promilory Oaths que ſolun Den habent ultorem, 
but are to reſpect the lehion as 1t concerns mens Eſtates, an the contras 
vention of the Oath is already incurred ; and if this ſhall be ſuſtainedghere 
is aDoor opened to abuſe and ruine all Minorsfor by the ſame facilitythat 
they are induced toengage to their hurt,they will be alſo induced toſwearthe 
ſame; and therefore the Law of moſt Nations have provided a remedy, for 
in Popiſh Countreys they obtain Diſpenſations tor the Oath, and in Prat: 
ſtant Countreys there is expreſs Statutes againit the taking ſuch OathsotMs 
nors, asin HoYand 3 and in the Decilions adduced, the matters in queſts 
on wete but ſmall, but here they are great: And 29%. Whatever might br 
pretended againſt the Minor, 1t cannot operat againſt Provoſt Carrie, wid 
derives Right fromhim; for it is no Perjury in him to inſiſt upon the pr 
ledge of Revocation competent to the Minor his Author, who can beat 
cluded only upon the account of the detriment to his Soul. 32. No Oathat 
ſupply a nullity, forthat were to make a Deed of that, which is no Deed; 
ſo that the want of Regiltration of a Seafin could be ſupplyed by no Oath, 
n10t to comein the contrair, becauſe the Law hath declared ſuch Seaſins nul 
and void; and publick Laws cannot be derogat from by privat Pactionsa 
Oaths, and therefore the Lords in the caſe of Catharine Alexander, | 
That an Oath granted by aWife, never to come in the contrair, of a Bond grat 
ed by her, could have no effe, becauſe the Law had declared ſuch Bonds ml: 
And ifa Minorhaving Curators, grant Bond with an Oath, the Law having 
annulled ſuch Deeds, the Oath cannot ſupply them 3 and it is all one for! 
Minor, having Curators, to Contract without them, as when the Curata 


authorizcs to their own behove 3 and it is beyond queſtion that a Fate, 
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+; lawful Adminiſtrator is Tutor to his Children in their Pupillarity, and 
Curator in their Minority 3 fo that Mordingtoun having induced his Son a 
Minor to undertake his Debt, and burden his proper Eſtate, could not 
uchorize his Son to that «ffe&t It was anſwered for the Defender, That 
whatever be the courſe and praQtique of Forraign Nations, this Kingdom 
which is governed by a conſuetudinary Law, hath clearly by many con- 

vent Deciſions, without any in the contrair, excluded Minors from Res» 
dudion,. upon pretence of leſion, accounting it always no lefion to obſerve 
their Oath 3 and for the cuſtom of Popiſh Countries, it is a moſt wicked and 
unwarrantable practice of the Pope, to diſpenſe with an Oath,which is bind- 
ing by the Law of God, and none can pretend that the Popes Diſ- 


penjation will have any eff-& here, .though the Maſter of Mording- 


ms who is a Papiſt ſhould obtain it 3 and it's certain, that many 
Popilh Countries, to wit, theſe where the Roman Law is in vigor, 
adhere to this Authentick Sacraments puberum, &c. And as to the Law of 
Holand,they have done very well,by ſevere Laws to prohibite the inducing 
of Minors to ſwear under great Penalties, by application whereof they 
may remeed the Minors loſs, but the Lords muſt proceed according to 
Law, till ſuch a Statute be introduced 3 and it is true, that the Pactions 
or Oaths of privat Parties cannot derogat from publick Laws, in ſo far as 
they concern the publick Intereſt, or againſt Laws prohibiting and annul- 
ling, but we have no ſuch Law, but only a Law granting a liberty or 
priviledge to Minors leſed to ratte Reductions on theſe reaſons, within their 
Age of 25 years, which is a meer perſonal priviledge that he may uſe and 
not uſe, and doth not prohibite or annul Deeds of Minors, unleſs they 
have Curators z and therefore if the Oath exclude the Minor, Provoſt 
Carrie cannot inſiſt upon the reaſons of Minority, for Revocation being 

al, no Creditor of a Minor can make the Minor revock, or revock 
for bim, or infiſt in his Revocation if he be excluded, for he muſt found 
upon the Minors Right, which he cannot, becauſe it is excluded : And as- 
to the nullity, though Fathers ( as lawtul Adminiſtrators ) be in place of 
Curators, yet not with the full effect, becauſe the Minor may chuſe other 
Curators, and if the Son be Emancipate, and not in his Fathers Family, 
but living a-part, and having a Patrimony managed by himſelf, in that 
caſe the Father is no more Curator, but the Son is ſ#i jwris, and none 
of his Deeds are null upon that head - It is true, in the caſe of Sir George 
Mckenzie againſt Ferm, a Son becoming Caution with his Father, the Sons 
Deed was found nul z but there it was proven, the Son was in his Fathers 
Family intertained by him, and had no ſeveral Imployment or Eſtate, nei- 
ther was the Son authorized by the Father,but his Authority was pretended 
ndirealy, becauſe borh ſubſcribes the ſame Writ, but here the Father 
doth expreſly authorize, 

The Lords found the reaſon of Minority and Leſfor was excluded by the 
Oath, and that the Creditor could not infiſt upon the Minors Reduction, 
himſelf being excluded ; but as to the nullity, the Lords, that they might 
prefer neither of the Parties in the probation,did betore anſwer to the rele- 
vancy, ordain either Party to produce ſuch evidences as they could, for 
clearing, whether atthe time of this deed the Maſter was in his Fathers Fa- 
mily, or it he had a ſeparat Eſtate managed by himſelf, and lived a-part. 

The Earl of Murray contra the Feuars of the Water of Neſs, Marqueſs 

of Huntly, and Townot Innerneſs, eodens die. 
He Earl of Mwrray purſues a Declarator 'againſt the Fears chef 


; 4 Fiſhing on the Waterof Neſs, That he and his Predeceſſors Sheriffs 
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of lnnerneſs, have right to three days Fiſhing on the Water of Neſs unde; the 
Bridge every Summers Noon, as being a Caſuality of the Sheriffs Office, wherein 
they have been in poſſeſſion pait memory, at the leait 40 years. The Defender 
having raiſed a double Poynding againſt the Purſuer, and the Marque (x 
Huntly, do alledge, Abſolvitor, becauſe they are Inteft in their [, 
with Salmond-fiſhing on the Water of Neſs, without any ſuch burden Neither 
hath the Sheriff any [nfefimert bearing this per expreſſum, but only the Offie 
of Sheriff-ſhip, with the emoluments and caſualities thereto belonging, ang 1, 
Right can extend to Salmond-fiſhing, which is [ater Regalia, unleks it be 
expreſt, at leaſt be comprehended in Baron, 

The Lordsrepelled the Defence, and ſuſtained the Purſuers Title, and 
the Declarator, upon 40 years pollefſion by him and preceeding Sherifi 
and found that this was but a Servitude upon the Fiſhing, and might be 
ſtitute by long poſſeſſion, as Sheriff-gloves, and other Calualitics of Ofics 
are. 

The Defenders did then alledge, that they could be lyable but in ſing 
payment, incaſe the poſſeſſion were proven, and did alledge Interruption 
of thePurſuer,and preceeding Sheriffs their poſſeſſion, It was alledgedfor the 
Town of Innerne/s, that they are Sheriffs within their Liberties, witin 
which this Fiſhing is, and therefore it muſt belong to them, as being only 
Sheriffs there. It was alledged for the Marquels of Yurtly, that his Prede. 
ceſlors were Heretable Sheriffs of Innerneſs, as alio Heretable Con#alle o 
the Caſtle of Imnerneſs, and that they enjoyed this Fiſhing, not as Steriff 
but as Conſtables, and therefore when the King had bought the Sheriff 6y 
yet his Predecefſors continued this Fiſhing, and have been ſtill in pol 
on thereof, atleaſt have interrupted the Purſuers polleſſion, 

The Lords admitted the Purſuers Poſſeſſion to his probation as Sherif, 
and [nterru}tions to the Defenders and the Marqueſs of Hwntleys probation, 
and under what Title the poſleſ(ſion of either was repute to be, and found 
this Caſuality might be conſtitute by log poſlefiton, although it were 
within the Liberties of the Town. 


Dick contra Oliphant and others, December 14, 1677. 

"Ir Thomas Tyrie of Drumkilbo as Principal, and the Lord Oliphant as 
Caurioner, being addebted to Janet Mcmath in the Sum of 10000 
merks, ſhe Arreſted the like Sum in the hands of Sir Archibald Dowylſs of 
Kilſpindie, and having purſued to make forth-coming: It was alledged, 
that Klſpindie had granted Aſfignation to Domglaſs of Enmſdean, of the 
Sum in queſtion, which was intimat by a Horning produced whereupon 
Sir Lawrence Oliphant of Gask, as having Right from LZumſdean, was pre- 
ferred, and the Arrelter having then alledged that the ſaid Afﬀignation wa 
falſe, relating ro a Decreet of Regiſtration of a later date than the Aſhg- 
nation, and offering to improve the ſame, yet the Aſhgnation was prefer- 
red, and the [mprobation was only reſerved 3 whereupon the Arrelter it 
ſiſted in an Improbation, in which the foreſaid A{ſignation was 1mprovel, 
which was found forged,and madeup to anſwer to the Charge of Horning 
which proceeded upon, and did relate to the Aſlignation 3 and the true 
Aſſignation was produced, which was of another Tenor, bearing, to 
granted to Lum(dean for relief of Kil(pindies Cantionry ; but by ſeveral Writ 
produced, it was inſtructed, that this true Aiſignation was made only in 
truſt, and was never delivered to Lumjdear, and therefore the Arreſter 
was now preferrei, and Dick of Grange as Executor to her, did inlil 

againſt Sir Lawrence Olphant, whoupon a falſe Aflignation had exclud 
the Purſuer, and affected the Dzbitors Land, who having alledged, o 
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he had poſſeſſed bona fide, and was denuded in favours of Sir James Dow- 
laſs, for whom the like was alledged, that he was denuded in favours of 
Fir of Gleſchinie, for whom it was alledged, .that they had poſſeſſed bo- 
ne fide, having acquired the Right made by Kilſpindie to Lumſdean, tothe 
Sum in queſtion, and all Right that Sir Lawrence Oliphant had, and having 
iff:fted Drumkilbo's Lands, by Adjudication thereupon, they were poſlel- 
ors bona fide,and ſo could not be lyable for the bygone Fruits. Ir was an- 
ſwered for Dick the Executor, that bona fides can operat nothing ſine titu- 
þ. anda falſe Title is no Title 3 and 1t would encourage falſhood to ſe- 
cce polſctiion upon any luch Title, It was Replyed, that what-ever may 
be alledged againſt the Forger, it cannot be extended to ſingular Succeſ- 

who are not conſcious to the Falſhood, and acquired, enjoyed and 


. ſpent it bona fide. It was Duplyed for the Arreſter, that bona fides cannot 


be pretended, becauſe [mprobation was proponed,and carried on all along a- 
gainlt theirRights,and all theDetenders knew the ſame,and entered ina Bond 
ofmutual relief. It was Triplyed, That the alledyiance of Improbation, 
which is ordinar, and of courſe, not being ſuſtained, but reſerved, doth 
not inducere malam fidem. | | 

The Lords found the Defenders not lyable for the Fruits intrometted 
with and conſumed by a colourable Title ſtanding , though found 
flle thereafter 3 and-that, the grounds then known did not pur them in 
walk fide, but ſcing they did poſleſs and exclude the Arreſter upon a falſe 
Tile, The Lords found them Ilyablein quantum lucrati, viz. in ſo far as 
Sir Lawrence Oliphant and Sir James Lowglaſs had gotten 'x greater price 
than they geve, and Blair having offered to dilpone and rcfign his Right in 
fvours of the Purſuer, ay and while he were fatisfied of the Sums Arreſt- 
ed for. The Lords found the ſame ſufficient, ſeing he was not further per- 
fonally lyable, having oply enjoyed the Fruits , and not diſponed the 
Lands, 


It was further alledged againſt Sir Lawrence Oliphant, that Drumkilbo 
havingdiſponed the Lands of Gleſchine to the Lord Oliphant,he gave a Back- 
bond, bearing, That ſo ſoon as he were relieved of his Cantionry to Kilſpindie 
and others, be ſhould denude himſelf, whereupon he was Infeft, and likewiſe 
the Lord Oliphant got a Gift in Exchequer of Kzl(pindies Liferent-Eſcheat, 
both which he diſponed to Sir Lawrence Oliphant, whereupon hegave a Back- 
bond produced, bearing, that when ſatis fied of 2300 merks due 10 himſelf by the 
Lod Oliphant, he ſhould make forth-coming all benefits he had by theſe two 
Rights, by relieving the Lord Oliphant of his Cantionry for Dramkilbo, which 
Rights Sir Lawrence had Diſponed to Blair, with the burden of the Back- 
bond, and Blair became obliged to relieve the Lord Oliphant, whereby both 
vir Lewrence and Blair being obliged to relieve the Lord 0/iphant, who was 
lyable for the Arreſted Sum, as Cautioner, both are lyable to pay the Ar- 
teſter, It was anſwered, That both Rights reſolving in a relief to the 
Lord Oliphent, the Arreiter could not found thereon , neither the Lord 
Oliphant himſcIf; tilt he were diſtreſt, and had payed, which cannot be, 
there being none to repreſent the Lord oliphart, It was Replyed,. That 
the Arreſter being now infiſting in a Declaratory Right, juſtly craving it 
to be declated, That ſo ſoon as he had got ſentence againſt the appearand Heir 
of por Fa charged to enter Heir, he might thereupon adjudge the Infeſt- 
ment of Relief, on 

The Lordsſuſtained that part ofthe Declarator, and ordained Sir Law- 
rence and Blaiy to compt for what profits they had made by the Infeftment of 
Reliefand Liferent-Eſcheatz over and above the 2300 merks, the Arreſter 
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phant, who was Cautioner 1n the Arreſters debt, 
Nicolſon contra Nicolſons, December 15, 1679, 


LY m7 Sir Thomas Nicolſon the Kings Advocat by his Bond, or. 


dered his affairs on this manner , That if the Child in his 
Belly be a Male-Child, he ſhould be his Heir, and he reſolved to mile hi 
his Executor and univerſal Legatar, ſo that failling the ſaid MalesChil; 
by Deceaſe , without Heirs Procreat of his own Body, his SiſtergsGernyy 
would be his Heirs and Executors , and exclude his Srfters by the Fathy, 
fide, the ſaid Sir Thomas, his Daughters of the firſt Marriage , and ſein 
his Daughters of the ſecond Marriage are ſufficiently provided to googy 
mer ks by their Mothers Contra#®: Therefore he the ſaid Sir Thomas 4 
Ordain and Appoint , and did Oblige him the [aid Male*Child, angj; 
Hetrs and Executors whatſomever , not being of his own Body, in caſe th 
ſaid Male-Child Deceaſe without Heirs of Lis own Body, To Diſpone, Aſp 
and Tranſfer all his Eſtate Heretable and Moveable, in favours of his Day 
ters of the firit Marriage, Likeas de prezſenti he doth Align and Djj 
pone the ſame to his ſaids Daughters of the firit Marriage , Providing th 
Daughters of the ſecond Marriage, be ſecured in the ſaid Sum of yoo 
merks : This Bond was Subſcribed before Witneſſes, upon the 15 dy 
ofFune 1655,And there is,ſubjoyned thereto a Poſtſcript, Written with$ 
Thomas own hand, bearing date the ſixth day of Auguſt 1656, in the 
Terms, Forſameikle as by my Cogicile of Teftament, of the ſixth day of du. 
guſt Inſtant; 'T have nominated and appointed the Child that my Wife i, 
ſently with , if it be a man-child, to be my Heir and Executor : Thin: 
fore it s my will , and 1 Ordain the Bond above-mritten to ſtand Obligar 
againſt the ſaid Child , wherewith my Wife « preſently, he being a as 
Child,his heirs and executors not being of his own Body (he dying without bin 
of his own body ) to falfil the Bond above-writien , and I Oblige m,, hin, 
and my forefaids, to fulfil the ſame to my Daughter Iſobel Nicoiſon, fie fal- 
filing my Teſtament and Codicils to her Siſters-German Suſanna and Anna 
Nicolſons, and not to her Siſter Marion, becauſe ſhe is [uf ficienth Provided 
by her Contrat# of Marriage, The Child then concetved proved not 4 
Male- C hild,but a poſterior Child did, whoſe name was Thomas, who Died 
a few years betore he attained the years of his majority , without Hetrsof 
his Body, bur a little betore his Death , there being a Competition be- 
ewixt him and Fanet Nicolſon , only Daughterco Sir Fames Nicolſm 
Cockburnſpath,and Mr. Fohn Hay Clerk her Husband ', tor the Succeſhon to 
Sir Fames in that Eſtate, which was Provided to Heirs-male and of Tall 
zie,and tor preſervation of that Succeſſion, the ſaid Sir Fames having givet 
a Bond to the ſaid Sir Thomas his Brother, bearing, ſixty thouſand Pn 
4 borrowed money , the ſaid Sir Thomas gave him a Back-bond, Thah 
ſhonld only make uſe of this Bond to Secure his Succeſſion to Sir Jams, # 
caſe his Heirs-male failled; Yet thereafter Sir Fames in his Sons Contrattd 
Marriage, Uiſponed his Eſtate t9 hu Heir, and Heirs what[omever, Witte 
by his Son Dying without Iſſue; Hafouns Wite as Heir of line to her By 
ther claimed the Eſtate, and Thomas Nicolſon raiſed a Declarator, Thd 
his Fathers Bond was effettual to preſerve the Tailzie, and that he mightd- 
fett the Eſtate for that ſum, Notwithitanding of eny poſterior Deed by it 
Fames ; This Competition ended by accommodation , and Hayſfwm 
Wife Diſponed all Right ſhe had in favours of Thomas z and likewile St 
Fames Nicolſon,referving only his ownLiferent of apatt, Inwhich ny 


always adjudging the I»feftwent of Relieftrom the appearand Heirs of 1, 
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Thma Diſcharged Sir Fames of 11000 merks, due' by Sir Fam?s to the 
ſaid umqubile Sir Thomas, and gave Hayſtoun and his Wife 13000 merks of 
Compo tion: All which was made up ot Sir Thomas his Eſtzrez Thomas 
did alſo pay 21000 merks further of Sir James his Debt, affe&ing the E- 
Rate of Cockburnſpath, and rook Afſignation to the Bonds, in favours of 
himſelf, hs heirs and aſſigneys; or took blank Aſſignations, There is 
now 2 Purſuit at the inſtance of {ſobe/, Anna, and Suſanna Nicolſons, 
Paughters to the ſaid vir Thomas of the firſt Marriage, againſt Rachel and 
Margaret Nicolſons, Daughters ot the ſecond Marriage, as heirs and exe» 
;utors to the ſaid Thomas Nicoifon , and not of his own body, to fulfil the 
foreſaid Obligation granted by Sir Thomas in tavours of the Purſuers, and 
ally ro Affign and Diſpone to chem , Sir Thomas his whole Eſtate, 
priocipal and annual; and againſt Sir Fames Nicol[on, as being alſo Heir. 
male to Thomas , and not of his body , and againſt Sir Fohx Nico!(on , as 
hewho promiſed to relieve Sir Fames , or at leaſt thatit might affe& the 
Eſtate of Cockbarrſpath, Diſponed by Sir Fames to Sir John, without one- 
rous Cauſes, in prejudice of Sir Thomas his anterior Bond, whereby 7 ho- 
ng and his Heirs, not being of his Boy, being obliged to make payment 
ofthe ſums imployed by Thomas for reliet of the Debts of Cockburnſpath, 
It was alledged for the Defenders, 1%, T hat Sir Thomas Nicol[ons Bond 
could have no effeft, becaufe it was conditional, and the condition exiſted 
not, becauſe the Child conceived in the time of that Bond, was not a Males 
Child : , and for the Poſtſcript, it could nor be effetual, becauſe it being 
holograph , it proveth not its own Date, and ſo muſt be underſtood as ;x 
left egritudinis 3 and theretore can only affect as a Legacy of the De/unas 
part of his Moveables : But neither the Bairns Part, nor any Heretable 
ſun, 2% The import of the Bond is , only a Subſtitution , or Tailzied 
Succeſſion , whereby Sir Thomas Subſtitute to his Son,, failing of the heirs 
of bis body, his half-Siſters, whereby 7 homas himlelt was Fiar, and ſo might 
2nd did Diſpoſe, which the Purſuers being his Heirs Subſtitute, are oblig- 
edto fulfil, and cannot quarrel, 3% Though the Bond could be interpret 
3 an Obligation to reſtore Sir Thomas his Eſtate to the Daughters of the 
firſt Mwriage, incaſe Thomas died without Heirs of his Body z yet the Ob- 
ligation could only begin at Thomas Heirs, not being of his Body; For though 
for Formality, Sir Thomas binds himſelf and the Male-child, and his Heirs 
wt being of his body ; Yet neither Sir Thomas, nor the Male-chi/dcould be 
obliged perſo ro do a Deed, that pre{uppoſeth both their Deaths : and 
it sunqueſtionable that if the Male-Child had had Heirs of his Body, theſe 
Heirs were not obliged ; Theretore neither could the Male-child himſelf be 
obliged, or otherways all repreſenting him behoved to be obliged ſus ordie 
zz and therefore 7 homas the Male-clild not being obliged, his litting his 
Fathers Eſtate, and imploying it :$ he pleaſed, was a warrantable Deed, for 
which none repreſenting him could be countable. 4%. Though the Males 
Child were obliged, that his Heirs not of his Body, ſhould reſtore and af 
Gen bis Fachers Eſtate to his Siſters ot the firſt Marriagez Yet that could 
never be ſo interpret, as to make him a perpetual Ziferenter : But ir can 
only import, that the Eſtate ſhould be reſtored as it was at the Male- childs 
Deathz For an Eſtate is nomen nniverſitatis , as hereditas is, And if 


'Sir Thomas had ordained his Heits to reſtore a flock ot Sheep, it would not 


imped the Diſpoſal of ſach part of the Flock, as his Heirs tor the time had 
ule fory Sothat ſuch a Clauſe can only be interpret, to ſecure againſt Deeds 
of Fraud or Dilapidation, but not againſt neceſſar or rational Needs, as if 
the Male-child had Married, and had given Proviſion to his Wite , it can- 
Luud 4 not 
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not be thought his Father intended thatProviſion ſhould be ineffeQuil, if hs 


died withoutIflue,or it he had tallen in the bands of the Turks, that be might 
hot ſecurely pay his Ranſomz and therefore in ſo tar as he ſpent ang Cn. 
ſumed his Fathers Eſtate, his Heirs-male ſucceeding to him jn Corkburyl. 
path,could never be lyable:But on the contrair, hisTranſaQing with Mr.24l 
Hays Wife in a dubious cafe to prevent the loſs of that Tai/zje, tg Which 
his Father was formerly provided,was a rational Deed which his Father yh 
was ſo earneſt to preſerve that Tailzie , would never have oppoſed , 
was anſwered for the Purſuers to the firſt Detence, That the Holos 

Poſtſcript proves not its Date; It is true Hologr ap hum non probat datam cont 
tertinm, as a Holograph Dilcharge by a Cecenr, bearing Date before arreg. 
ment, will not prove againſt the Arreſter, butir will prove againſt the C6, 
dent and his Heirs: There is alſo a Preſumprion againſt Hologra h Writ, 
that they are antedated ro cover their being on Neath-bed, which dg 
not univerſally hold, but when thereis a great Detriment to the Heir, g, 
rained by weakneſs or impottunity - Bur where the Detriment is notgrey 
or unreaſonable, the Preſumprion is far ſtronger, that no man will jalf6, 
a Date, or that the Date is true as it is expteſt, much more in this 
where this Holograph is acminiculat by the Deſundts Bond before Witnel 
ſes, to which the Poſtſcript is ſubjoyned, and ir is no more than a Margin 
Addition, for there is no material alteration by the Poſtſcript, but only 


Supply of the inadvertance in the firſt Bond; which if ir had ſaid, 1hyy 


the Child then conceived, or that thereafter ſhould be conceived , prone 
Male-child , their Heirs not of their body ſhould reſtore, there had beeng 
need of the Poſtſcript z and though the Bond bears, to Reſtore to the 
Davghters of the firſt Marriage, and the Poſtſcript 70 1ſobel the ſecond Dank. 
ter, there is no material alteration, bec:iuſe betwixt the Bond and Poſti 

M ation the eldeſt Daughter was Marntied, and provided, and Iſobel the(e 
cond was Fxecutrix nominated, and appointed rocommunicat to her Siſter, 
As to the (econd Detence, it is clear by the whole ſtteam of the Bogd, 
that ir is not a Subſtiturion, but an Obligation conditional , whereby the 
Male-child, and the Heirs not of his Body, were obliged to reſtore hisFt 
thers Eſtate, if he Died without Iſſue , which theretore does not only 0b- 
lige his Siſters German, as Heirs of Zee to his Brother 5 Bur SirFos 
Nicolſon his Heirs-male to perform that Obligation , and it is very conkif 
ent that a Petſon may oblige himſelt , and ſuch kind of Heirs only, where- 
by all the reſt of the Heirs are free, And ſuppoſe that neceflary Ad fel 
nut under the Contravention of this Bond 3 yet certainly voluntaty AG 
do, ſuch as application to the Eſtate of Cockburnſpath ; nor can there be 
any pretence , but that Sir James Nicolſor ſhould make payment of the 
Sums due by him3 whereunto Thomas Nicolſon took aſſignation, to bis Hem! 
whatfomever« Whereupon Thomas Siſters-German might diſtreſs Sir Janet 
and his Eſtate , and which they behoved with the reſt of Sir Thad 
his Eſtate , to reſtore to their Siſters of the firſt Marriage, reſerving only 
40000 merks to themſelves : And whatever might be alledged ofa perſon 
being Major, his power to alter his Eſtate, and apply that to the Hem 
male, which did befal to Heirs whatſowever : yet a Minor cannot alterit 
prejudice of his Heirs of Line, for thereby he is enormly leſed, The It. 
fender replyed, That Thomas taking aſtignation, was equivalent to a Di. 
charge, for he was both Debitor, as being obliged to Sir James to pay bf 
Debt,and Creditor,as aſſigney conſtitute bySir JameshisCreditors.co 
zollitur obligatio.It was Duplyed, That albeit in Thoxras own time, while here 
mained Debitor and Creditor, the Debts by confuſion could have no effett, 


Line 


yet after his Death baving different Heirs of Line and Male , the Heirs of 
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Line ſacceeded to him = credito; *and the Heir-male 3x debito, and thereby 
the Confuſion ceaſed. It was alſo remembred what the Lords had done in 
the caſt of John Dickſon of Hartrie, who having made aſlignation to his 
Bonds for Proviſion of his Children in one Wrue, did by ſeveral Holo- 
aph Margins and additions, change the ſame from one Child to another, 
4 all was ſuſtained. , ; : 
The Lords found that the Holograph Poſtſcript being adminiculat with 
the Bond; to which it was ad;etted , and ſo ſuteable thereto, that there 
gs Go ground of preſumprion that the Date was not: true , orantedated, 
to palliat Death-bed; and theretore ſuſtained: the Poſtlcript. And found 
the Import of Sir Thomas Proviſton to be a conditional Obligation, That 
the Male-Child dying without Heirs of his body, his other Heirs ſhould aſſige 
' and Diſpne his Eſtate to the Daughters of the firſt Marriage, with dedudtion 
anly of ard rational Deeds, ..'whereby the Eſtate was conſumed ; *and 
eforetccerned Sir James Nicolſon, as Heir-male to Thomas, not of his 
oawn-Body , to. make'payment to Kachel-and Margaret Nicolſons, as Hers 
of LixettoTbomas,of the ſums whereuntoThowar had taken aſlignation in his 
ow9nameorblank,and: his heirs : And likewiſe 'Decerned againlt Sir Johw 
Jicalſny/ 4g being'engaged torelieve' Sir James', and declared the Eſtate 
[ Corkborreſpath might be affected by legal Diligence of Adjudication for 
the id fam ;, unle(s Sir John inftruR.an equivalent Cauſe onerous of the 
Diſpdfitron grarited- by Sir James to him; and allo Decerned the ſaid Ra- 
d{and Margaret Nicolſons , as Heirs of Line to Thomas, and not of his 
Bodyy, to-grant Affignarions in Favours of Iſobel Nicolſor, tor her ſelf, and 
ththebchbve- of ber: Siſters-German,, of the principal ſums contained in 
thefidAdgnartions taken by the faid 7 @ras,and of the remnant of SirTho- 
met[fiare extant, ih (ofaras exceeded the ſum of 40000 merks, which they 
found/tlis faid Rachel: and {obel had a right-to retain, and allo to retain 
theaneullrenc 'of the-faid-ſam afligned , and what elſe was reſting of Sir 
Thomas bis Eſtate, »not Diſcharged by Thomas, due for years or Terms af- 
ter Sir Thomas Death;| and did- affoilzic the {aid Sir James , and the ſaid 
Sir Joks"Nicolſos,rrfrom: repetition of their part of Thomas Eltate, that 
wisWargd out for acquiring the lntereſt of Mr. Jobs Hays Wite, and which 
Thatnhad Diſcharged to Sir James 3 and found that Thomas eſtabliſhing | 
-— | Orr in his Perſon, and his Heirs-male, and applying 
» (210 forthatiend; were validand rational Acts,: according to Law, 
and tb-{the Tenor of his Fathers Band; albeit the ſame was-done by him 
whenhewas Marbre: Þ>d 
_ » Coburn contra the Viſcount of Uxfoord, December 20, 1677, 
Aﬀer John Cockþu#n having Charged the Viſcount of Oxfoord for 
417} payment of a Bond of 10000 merks, and another of 5000 merks, 
early Penfion of 'Yo06 merks, The Viſcount ſuſpends on this Rea» 
'; that theſe Bonds were elicite from him by the Charger, who had 
been Vis Pedagogye in his Piipillage, and his Governour during his Minori- - 
ty in' Travels, ati thereby had gained great Power and Iofinuation 
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-in WY PO Hitt, having induced bim to go abroad to Travel after he was Marri- 
Nh. ed, rhout cor acld Soviet tothe mind of his Friends, and contrair to 
17, i *2 <xpres Prohibition of the” Secret Council, Probibiting Mr. John to 

bi ame Weerthe Viſcount ; "and that by his Inſtigation he had ſpent vaſt ſums 
Fo road”, whereof Mt. Jobs bad the Intromiſſion : And yet after bis re- 


tirn;”he elibite all theſe Bonds, when the Viſcount was but ſhortly paſt Hts 
Minority.” The Lords world n0t ſuſtain theſe 45 qualifications of Circumventi+ 
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on ; But found Mr. John lyable to compt for his Intromiſſron, and that in regwil 
of theſe Circumſtances , the' Lords would allow Probation of the latromiy, 
and Expences by the Compts: avd Oaths of Merchants abroad , why arg. 
the money , and granted: Commiſſuun for that effe@.. | Whereupon Repon, 
were now returned from Rowen, with the Oath of Scouler, rejacing tg " 
Accompts of Money, furniſhed to the Viſcount, with the Duplicacoft 
faids Accompts ſigned by :him, with the Oath of Monſieur Alexaniter,yi, 
delivered the Money, or Bills upon Scoxlers Order ; by which it did wp. 
pear, that Scouller furniſhed the Viſcount all the time of hisbeing abray 
which was the ſpace of four:years, as appears by bis Accomprs,; xtenlny 
in the whole to fourty eight thouſand pounds, and by the accomptes g 
appear, that they were made with Mr. Cockburn, as Governour to the ie 
count, and- that ſeveral of the Articles :did bear, the. Delivery of the way 
to him, and the ſending of Bills to him, Drawn wpoz . Scoullers Corregun 
at Rome, The Lords found the Oaths and Accompts Jafftciext Prodatimy 
make the Charger comptable for theſe Articles that bare: him te be Intrinayy 
It was further alledged for the Viſcount , that the Charger awli noe) 
be comptable for his actual Intromiſſion , but for the. Viſcountewhoale s, 
pences, it being proven by the Reports, that he ated as Goveraturt 
the Viſcount in his Travels, which Office did importa-duty 1o lookwts 
Viſcounts Afairs, that nothing | were ſpent without. good reafonij whit 
bath beenthe cuſtom ofall Governours of perſons Fravelling alwy 
always made accompt of the whole expences , and which is moſt 
otherways all that go abroad to: Travel ; may be abuſed at the: 
_ of their Governours, if they beonly :comptable for their aGual-fatrawj 
ons , which they may cafity Palliar, and yet make the Profits ti/rbiuraiy 
themſelves 3 and therefore, as all whoa as Tators, Curaters,: on Bide 
' though without Warrand, are as much lyable ,' as.if-they had Wand: 
Soin this caſe the Charger having openly avowed: by 'Written Actonpy, 
his acting as Governourghe muſt belyable to give._a rational accanipeaf the 
whole expenſes, efpecially-fſcing the:Charger had been--Pedagomend the 
Viſcount, and did then.compt for his whole expentſes;and his coltinuit 
ad as Governowr,was imported guaſs per tacitam: relocationex: of the 
and Duty. It was anſwered for the-Charger, That his a&tingdnderthe 
| name of (gevervenr to the: Viſcount:abroad, could got infer at Obliguicn 
to be comptable for the'{pending of his money ; for it'is known chata Go- 
vernour 207 eft:nomen juriz,;: but is a meer Title of. reſpe&t whichNeble 
men puts upon perſons that Travels with them , as Friend-orerun, 
whoſe Countel they uſe, and which Majors, as well as Minors do, and 


which hath,no. power, and fo can import no (gation: So ut; 
it cou)d_be made appear, that there was a ContraQt,or agreement] 
'Mr, John and the Viſcount to compt for all his Money, therecan bog 
ligation ; For,it is-undenyable that the Viſcount, might haye di{mifſed 
Cockburn any gay he pleaſed, and that he had power.to contral the; 
count in nothing , but was a Servantonly ſubje& to the Viſcount 5/26 
unleſs he had commanded tq receive, give out, and accompt for hisMan 
it had been:preſamprion in him to have tempted - Ir 1s true, thats 
ereby have. powerw& 


vernours intruſted by Parents or Tutors, who t 
ver-rule and control their Pupil,and according to their Truſt are acconpe 
able for the reaſonableneſs of their expeaſes. But in thigcaſethe Vileyuie 
was Married, was ſeventeen years of age; and by application war 
had obtained a wodification of 19000 pounds yearly, tor his expenics,gdun 

his minority ,' which he might diſpoſe of , and Diſcharge without 
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of his Curators 3 and' therefore as to that Modification , he was as free as 
the had been Major. Nor cant be pretended, thatthere was a continu- 
ation of the Chargers Truſt as Pedagrgue, the caſe being wholly altered, 
ind the Chargers power of over-ruling the Viſcount ceaſed 3 Nor is he in 
the caſe of a Protwtor, becauſe Tutory is a known Office , and likewiſe C#- 
ratory, whereby theſe who bebave as ſuch , are lyable as ſuch: But a Go» 
wy is not-at all ſo, and the Chargers Pedagogie was Diſcharged, and 
ficontioued 3 Neither 1s there any pretence for this Clamour, ſeing it-will 
that the Viſcount fox hjs. own ſpending, did not exceed the modi- 
kextion of the Lords ; and-thatthe Charger at his return had the approba- 
tation of the Council, and all my Lords Friends, and had his Penſion from 
Lord when he was Major [ciens & prudens, bearing expreſly, for his 
Service in my Lords affairs, during my Lords Travels, which takes 
of all pretence of Malverſation, And for the other ſuws they were truly 
lent. to, and given out for my Lord, and were no Gratifications, and the 
Charger ſpent.that part of his lite with my Lord, which might have fit- 
ted him for any other employment at home which is now loſt, 
- The Lords tound,. that ſeing the Compts were Tranſated with Mr; 
Tabs Governour, he ought to give ſome accompr of the manner and reae 
ſoa ofthe expenſes, reſerving to the Lords the manner of Charge and Di(- 


cage; and the effet, how'tar the Charger ſhould be lyable beyond his 


003.)241;- 
mit | Mriarge contra the Earl of Dalhosſſie Fanniry 2, 1678. 

Obs Melurge Merchant in Edinburgh , purſues the Earl of Dalhouſſie &s 
J Repreſenting hs Brother Robert Ramſay, for. payment of an accompr of 
Fagaitare ſubſcribed by-the (aid Robert, It was alledged for the Detender; 
That his Brochers pretended Subſcription could hot prove, becaule ir 
wanted Witneſſes, Ir was anſwered , That Bills of Exchatige and Mers« 


chavey Compts. are always luſtained by fingle ſubſcription, and are never 


forwant-of the Solemairies in other Solemn Contracts, It was Res 
6,” Thas:in this accompr-there was ſome Articles tor Money advanc. 


(which cannot pretend; that p:iviledge , and the Title of the accompt 


bens anywolrent; hich might have: been added ex poſt fas, and dothre- 
Qirea(olemn, Contract with Witneſſes, there is alſo a Poſtſcript after the 


The Lords4onnd the Merchants Compr ſubſcribedProbative,though with- 
out-Wirneſſes,: although ſome inconfiderable Articles buir Money advanced 
hyithe Merchant, /but found not his Subſcription ſufficient to inſtruc annual- 
tent agreed! 00; and did not ſuſtain the Poſtſcript, | 
"Vit Andrew Ramſay Supplicant, eddemn dice 
C& Andrtw' Ramſay of Abboiſ-hall gave ina Petition,beating, That a Sexe 
f# oſ'bis being loſt the Nottar being alive, he had given a Draught of the 
ſane Stoftn; conform to the” Protocol, which the Petitioner having —_= 
to'the Keiper of the Regiſter of Seaſins, that he might mark this Seaſin, Re-+ 
Wir of the ſarve' Date that the former Seafin was marked, and Regiftrat in 
% Biokry which! he refuſed; becauſe the former Seaſin Regiſtrar, bears, 
Tv be witten by a Servant of the Nottars, who is dead , which is tio juſt 
+ ſeiog"the 'Notrar himſelf being! alive , has given the ſecond In- 
ment of Seaſin;z ul Written with his own hand, nor-isit Materialwhoſe 
hand-Write the firſt Seafy was, ſeing the" Arreſt Bgo'wers, oc. was with 
the Nottarsown hand zand-ſeing the firſt Seaſia being an extenſion by the 
Nottzr from hi$/Protoco! _ debito tempore-, and the Regiſtration 
eee 2 at- 
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atteſted by the Keeper of the Regiſter, this. Seaſin Regiſtrat in the 6 
manner marked, hath the fame efftet , and any Fatty tor his Secy;j pr 
- that he might produce the fame in different: Proceſs , might ar firſt awe 
taken from the N »ttar ſeveral lnflruments of \eafim, and cauſed mar k, the 
by the Keeper of the Regiſter, ſo ex poſt fats , he may do the ſame his 
the Notcar lives, 

The Lords ordained the Keeper of the Regiſter to mark.this Sealin ag th 
former. . 45,9730 A 
Peebles contra the Tennears of Roſſiey! Fanuary 4. 16578. 
Peebles being Confirmed -Exetutor to the Laud and 14. 
dy Riſfie , Purſues the Tennents for payment'sf the Duties reſting 
the Defundts Deceaſs, and tor certain Bonds granted by. the Tennents 
the Defan&s; The Tennents having Depotted ,..one of them 2chnyy. 
ledges a Bond granted to the DNefunct , . wieran the Credicors'name wi 
blank, The queſtion occurred to the Lords, whether that Tenneny hoy 
be obliged to pay the-ſums according to their blank'Bond,the difficaly 
on the one part being - that the Tennent might be Diftreſt for Double. 
ment , 'at che inſtance ot any Patty whoſe name ſhoald be-filled up in the 
Bond 5-and if fuch Bonds ſhould not be. effectual for-Executors or Arp. 
es, it wereeafie to diſappoint their Diligence by caking blank Bonds, 

The Lords Decacal' the Tennencs co make payment ot the ſun <9. 
tained in the blank Bond; but Declared, that it che Tenneac':condeſees, 
ded 01 the Date and Witneſles in the Bond; the Executors ſhould fu 
Cauttoa to warrand him,if he wereDiſtreſt upon any Bond of the lame 
Sum and Witneſles:-er it the Tennent could nor. ſo candeſcend; - Th 
Lords ſuperceeded Extra&t , as to that ſum. , till the-firſt day ob Fay, 
that the Tennent might by Exhibition et -Declatacor, ſecure himſclipgaiah 
the blank Bond, - D A | %\, bony 


The Town of LAberdten contra':Leſb and othievs; Fenner 1 1.1698.) | 


fy: He Magiſtrars 2nd Town Council f xberwten, having 'Ordereda Steit 
- | of 16000 poutids, upon munyTeveralConfiderations contained inthe 
Aa; - Leſk and fevetal - other Inhablranrs gavein'Bills of Suſpenſſow ol 
uporithe Chargers defite, the Lords Ordainet the Cauſe eo-beViſcult 
on the Bill, .4$.it Suſpenſion were paſt,” * Whereupbn rhe Saſpenders Jil 
on theſe Reaſons; 19, Thatthe Magiſtrars and Councils ot Burgh 
al have only the Power of Jurifdiaion and Governmenr;--and | 
Scent the Inhabitants ori pablick:Tmpoſitions';ibY- King and Parliamett, 
whick::burden the whole lncorporation;and is dhly x6 be proporcionedbyth4 
Maziſtrats; but can Impoſe no other Burden or Srent upon che Incqgpotts 
tion , or otherways Property cannot be preſerved again} arbitrary Power, 
andthe Magiſtrats would exerciſe greater Powgr-chanthe King doth he 
ciſc;and cheretore. x9. this At ſhould be. Suſpended io fax as ranertas lababi 
rants , Which. ate not of the Ihcorporacion ,. but: live.chere top, their onl 
conveniency,. which if ſuſtained, would (carall perlens to liye-m Tawns, 
to the.common Detrimenc of. Burghs-Royal; +.49...It.is. clear by the 4 
that chemoſt part.of che grounds theteot are the Towns Debts, which a> 
aoc burden che Incorporation, - but only the Common-Good ot the. Ton 
whergunw the Magittrats have.;the power of Adminiſtration for commos 
Utlizy; toraiſe:Money upon the Cotnmon Goodati rherTown, : but an 
not-tor:theirDebe,-orany volyncar Cauſe, - Stent che whole Incorpatation 
bac ja (ach caſes, the. neceſficy. or utility of che: Incorpotariong 8:0ply #0 
Þ< judged by: che Incorporation, . 4ad not by their :Magiſttdts. 3% "Th 
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Lord, not: within his Baillies Juriſdition. 2% Thar the Decreet was ; 
abſence for exorbitant Quantiries, and was null, becauſe the Hereror of the 
Brew-houſe was not called : Both thefe the Lords Repelied, upon this 
ply, That it was offered to be proven, that the Tard-heads of Leith 'w " 
and pertinent of the Barony of Reſtalrige,whereof a Seaſin is produced and the 
this Proceſs was not to ConFitpte a Thirlage, which was already Conflitmth 
Act of Thirlage in anno 1638. bearing , that the'Lord Balmerino, 0H 
warning given to all the Feuars and Tennents of the Barony of R 
had Thirled their Corns, and all they ſhould bring in for their own aſe1, P 
Miln of Leith, and therefore found no neceſſity to call the.Heretor "bait 
Tennents for Abſtratted Multures , but allowed the Heretor to compar gy 
Defend, Who now compearing , alledged that he was Infefr in the 
Brew- houſe, for a certain Feu-4uty, pro ont alio onere , which-withoutz 
Clauſe cam molending , did ever liberat Feuars trom Thirlage : $6 
As of the Superiours Courts could not induce the ſame, albeit the 
tor for the time had been compearing , unleſs he had Subſcribed the 43 
Likeas the Defender and his Authors have been in cuſtom to goto oths 
Milns -, and preſerve their Liberty, The Charger antwered, 'Thit thi 
being the Miln of the Barony, the Tennents ate certainly Thirled, and the 
Feuars ceaſed not to remain Thirled, ſeing' they Feu by a Rental, whit 
was with the burden of the Mulcure, unleſs they obtain a Clauſe Cunyp 
lending, | 
The Lords found the Feuars not-Thirled by their Charters, beating 
a Feu-duty pro omni alio onere, and.that the Att of Thirlage did not conf 
tute T kirlage alone, but that it was a ſufficient Title-for Preſcription, uh 
found, that if the Purſuer prove that.he. was 40 years in poſlefhon of the 
Multures, conform to this AR, that-the Thirlage was thereby conltitats 
unleſs the Defender prove- Interruption, not by any partial or Clandeſline 
abſtraQtion, but by going to other Milns with. their whole Girft foro 
or more years together. . $3144 2003 PAWL 
 Dutidaſt coitra Holburn, eodem dit. 
[o_ Dundaſs purſues Lievtennent General Holbutn for the Loy: 
money of a Company Levied in azo 1648, whereof HolburnwasCob 
lone], and each Company had a Locality, wherein Dundafs his Locality 
fell in Selkirk, with whom he had agreed for 40 pounds for each Spuldiet, 
and that Holbarn had uplifted the Levy-money,. and the free profite ofthe 
Company, which was (uftained relevant : But the Queſtion aroſe as to the. 
manner of Probation,the Purſuer offered to prove'it- by the Defen es Re- 
ceipts, and Sublcribed Accompts with the Commiſlars or Quarter-maſten, 
The Defender alledged, that by 'the-known cullttome /amdng $ uldi 
the Staff. Officers Compt for the whole Regiment, Whereof every inlet 
Officer receives his ſhare without'a Diſcharge, and therefore it is only 
probable by his Oath, that he did wiplift and retain the Purſuers ſhare, 6. 
therwiſe the Compts with Commiſlirs , or Quarter-maſters, 'of Col 
ors of Shires, might make all confiderable Officers lyable for the pay & 
their Regiments, which: were of dangerous: conſequence 'now after Þ 
ears, \ TOSeE 
, The Lords found the foreſaids Receipts not to' infer a neceſſity to pto 
duce Diſcharges, . but that in regard-of the cultome, Souldrers paymet 
was preſumed, unleſs. it had been-queſtioned &e recent?, and; that 1t'Ws 
now only probable by the Defenders Oath, *that he received the Lewy 
money and repayed it not. 634 | 
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....1 ,awrie comra lreing, &c. ee die. | 
iN 2 Competition between Iruirg and Lewree, for the Maills and Duties 
Peke Lin of Lagaz, fruing craved preference, becauſe he had Ap. 

"+4 the Land from the common Author, end had charged the Superior 

ar years before Lawries Right, which was a. voluntar Wodſct, with a 
Jecktack, never.clad with polleion, It was anſwered for Lewrie, that 
ke had the beſt ſiment, and that albeit voluntar Diſpoefitions cannot 
prejudge Legal Diligence by Appryſing, as being a fraudulent gratificati- 
an of the Debitor, ſo. that after Denunciation, a Voluntar Diſpoſition 
hath been exAbded by an Arpryſing upon that Denunciation, though aker 
the ion and [nfefiment, much more upon an Appry/ing witha Charge; 
Cafe it is but an 1gcompleat Diligence, and if it be not follaw- 

Pall it artdin effect, pterige accompliſhed Rights will be preferred, 
ways a Detiounciation to. Appryſe would be equivalent to an [xhibi- 
that the Denounciatioh is only valid to prefer, if an Approſong fol- 
pot the day Denounced to, and therefore ſome time mult be requi- 
ar an Appryſieg ſhould proceed further than a Charge, by compel- 
WHY Superior to enter, A his Superior to ſupply, at leaſt within a 
ge, otherways a Compryſing and Charge ſhould inſecure all Purchglers, 


= beorddided to be Regiſtrar, the Certification is only that a poſteri« 
profes firſt Regifrat ſhall be preferred, which ſays nothing os.to volun- 
ms, $or to afiy right before that At, and would necetlitate all pur-, 
No look after all Approfengs whether they had a charge or not 4. {@. 
this Appyfer bavirig been ſapinely negligent for tour years,the Wod- 
erable, and the Heretors pollefſion by the Back:tack validats. the 


R Lotd+found the Heretors poſſeſſion by the Backtack did not validat 
ze Kid ymeng of the Back-tack: duty were; ohtaiged 3 butasto 
Wag with a Charge) whether it required any moxe diligence to pre- 
teLocds reſolved to hear p.in;heie preſence. LE \- 5 
1.9}. Craikſbenk contra Morifon, Jannarg 15. 16358... TIES 
My Vikopmy of Frendraxgls having diſponed by Wodlſet to Fob Watt 
Kick-townof Forgie, to be holden ofhimſelf Fei for 20 ſhilling 
Its, and for payment of 8 pounds of Swperples-rent yearly,where- 
afeſime followed,and whereunto 8ognic hath now rightsthe Viſbount 
Mponed the &o pounds yearly to Devid Erwikſhank, who thereupon pur- 
bs 2 Poynding of the Ground. The Defender alledged; that he ought to 
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S a 
{> allowance of the Publick, Burdens, effetring to the 80/ pounds, which 
ite third of the Rent, Gjng Publick Burdens being«debive- fardi, muſt 
Murder all that bave intereſt proportionally. ', The Purfſuer anfwered, that 
JJ conftan me Fea-dwties axe free of Publick- Burdens.3\ and ate umn 
Flood to be grven and accepted without-alt buttden, and(if it were '@+ 
herways, in all purſuits fox Fea-dwties, this would be an obvious defence; 
which was never propaned, nor ſuſtained, and would. binder all payments 
of Fes-daty,. till Compt and Reckoning, neither were, ever Fex-dutierxcomr 
ih atly Valuation of the Shires, which jsthe only ground of Publiclt 
iy by's -ſkment, nor were they eyer found to beef] axation. The 
det Rep bal That all Annualrents and Penſions though contain- 
It. fio Valuation, which is only of the Lands, do ſuffer: abateriietit, ac- 
to their proportion with the Rent z and thought hath not-.come 
to be controverted, the ſame reaſon holds for Fex-duties, eſpecially where 
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592 The Deciſions bf the Loxtls of Seffion;1648, 
they are conſiderable. 29. This-80 pound 1s no Feu: drtty but an 
rent3 for its clear by the Wodſet-right, that the Feu-dury' is: 26 Foy 
with an obligementta.pay 80 pounds as Juperplus-rear, which beinga 
of the'real right, ;may be a Title for Poynding of the Ground, but tic a 
aFeu.duty.' ++ 

The a found, that there being a ſeveral. expreſs Perl of 20 hi. 
ling, -thar this80 pound was not a Fen-duty, but was Iyable tO an idas 
ment-for Publick Burdens; 


Manld contra Lord and Maſter of Balmerino, January 16, FS by 
He Lord Cowper ſtanding in the right of the Eſtate of Balmerj j 
T truſt, Diſponed certain Lands toJames Mazld,and in ſpecial wa 

thereof granted an Annualrent out of other Lands: 3 4 oi ring 
ftrels by Non-entry at Pouries inſtance, who obtained Decreet for pat 
mg ofthe Ground of the principal Land, Eg Mauld purlixes, r 
apaiaſt* the Warrandice-lands, The Defender llcdged no Procel 
cauſethere was nolawful intimation made By _ Purſuer to the Deftn 
of Powries Pley, when Pouries Proceſs fgr Poynding of theGround w 
ſied'--In which caſe the Defender had i ſen [2efet ce to exclude By 
ni6/'viz. A Right belonging to Miitriſe Mary Ker, 'proce g 04 $u Y. 
on IyBabation was nſed before Pouries Right 3, ad. if Ponries Proceſs bay { 
HRP in due time, Balmerino' would have 4/0 Redu@ion hes ies Rt 
apb# the Inhibition, which being repeated by, way of Defen og 
exchded” Porrie.” It was anfweted, that im: k 
 made'in {© farasthe dependante of Phurics 


mat to the Lord Bilmerino, or the Maſter, who ds \ DN | heb 
ſtate; whereupbn Fames C hit Nvoce: was Tt ithployed by them, 'p. 


takeupand retuyn the Proceſs, . and. was never/ imployed b ”y 
3, After the Deecreer Bill of Sulpenſion: had VA "given | 9 
Wheritr Pow'pHevalled! The Ciuſe was Difpute upon the Bl a x 
bacaile there 'waftio ReduRion tailed by Bulbsino oh v} por) t the Jakil 
or if it was, it was but lately raiſed; and nt yet come to be [nrofles 
Detender Replyed,; that whavever. was'done por the” Bill of 
anpvre not,: betuld/ the reaſons behoved to be inſtantly Verified; 
neithation oftbePley had been made in due time before the Sevrxe 
weraze whuld have had 'time>enough; to have raiſed Redu 
repeated it by/way of Defence; neither was a verbal intimation 
without an Inſtrument of judiclabienimation, without which Par 
cen. not themſelves, and are-ſecufe. K © oy 
:2iThe Locds;foutidthat the verbal intimation, though h6t wiſh t at 
yerthab8elmmainobeing ſacctriorac,imployed an Advocat to defriid, 
appearcd,ſaw,and entinell' the Proceſs ſufficient, and found'it releYati 
be provert:ſcripta:ivt) juirathents; [cing intimations of Pleys are ordinat ph 
made at thaBkr tothe Parties ordinar Advocat , Ukeas Iowas Jotourt 
James Chalaters yeas Balhlerinridtdinar Advocat, _ 
' Gitdevr-contra'Veddes, Jary wo tf 5. 1678. 2 i wb 
js Gdde-purkies'} Funkbs (Geddes for re-delivery of the Furpiun 
ofa Chamber lent'byh&'to his Brother; and WA bly with 
hel Defendes after his/ death, - The Defender alledged ring 
wonl@ns had/Confitined theſe Goods a8 Execuror to his BY | 
<theredf, from which property is RO pi; 
Wineſles cantotbe received.” 
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The Lords repelled the Defence, and found that the preſumptive Title 
of Property Was excluded, by offering ro prove that the Goods were de- 
livered by way of Loan, and that the fame was probable by Witnelles. 

Crawfoord contra Charters and others, eodem die. 

N a Competition between the Dowatars and Creditors of Mr, James Win. 
| raw, Matthew Crawfoord being the firſt Donatar, Mr. Lawrerce Char- 
ters ther ſecond, for whole Children it was alledged, that they ought to be 
preferred, becauſe the firſt Donatar had given Back-bond, reſtric'ing the 
Giſt to bis own ſatisfadion : Ja eſt, he was ſatisfied by his intromiſſion, at 
leaſt by what te ought to have1ntrometted with, and fo having entered in 

fon of the Rebels Tenements in Edinburghhe was lyable for the Rents 
thereof, and alſo for the Rents of ſome Lands th the Countrey, whereof he 
had entered in poſlefſion. It was aniwered, that Doratars being Alſigneys 
by the firſt Gift,have abſolute right,cxcept in ſofar as it is limited by their 
Back-bond, which is only as to intromifſion, but obliges them to no dili- 
It was Replyed for the ſecond Poratar, that Eſcheats do not fim- 
ply exclude Creditors, even without Fack-bond, and therefore if a poſte- 
rior Donatar or Creditor Arrelting, or doing other Diligence, infiſt to af 
& the Kebels Eſtate, the Donatar cannor exclude them , and ſuffer the 
Rebel to poſſeſs, but mult either intromet, or fuffer them to intromer; 
and ſo excluding them, is 1yable for intronuflion and omitfion 3 and (o the 
firſt Donatar entering in poſſefſhon,could not relinquiſh that poſſeſiion to the 
Rebel,but mult be Comptable therefore, nam pro poſſe ſſore habetur qui dolo de- 
|; poſſidere,[t wzsDuplyed for the firſt Donatar,that he was content toCompt 
for the Tenements in Edinburgh, but for the Lands in the Countrey he was 
not obliged to Compt, becauſe he had excluded no Creditor, nor had ob- 
tained any Sentence againſt theTennents, but they had voluntarly payed 
him ſome Terms, which did not oblige him to infiſt for the reſt. 

The Lords found the Doratar lyable for no Diligence, except in ſo far as 

he excluded other Creditors or Donatars, or doloſe deſerted the Poſſeſſion ; 


but found the voluntar payment by the Tennents, not to make him lyable 
for ſublequent Terms. 


Peebles contra the Lord Rollo, eodemr die. 
N a Competition betwixt the Donatar of a Husbands Eſcheat, and the 
Succeſlors of a Wife, to whom he had diſponed his Moveables for love 
«nd favour, It was alledged for the Donatar, That a Diſpoſition of Moves» 
ables by a Husband to a Wife, could have no effe& againſt a Doratar or 
Creditor of the Husbands, becauſe if ſuch Diſpoſitions could eſtabliſh the 
nghe of their Moveables in the Wifes perſon, the ſame did recur to the 
Huband jure wariti, and therefore all. Diligence of Creditors who would 
affe& ſuch Moyeables, as being in the diſpoſal oftheHusband, muſt be prefer- 
red, for otherways Creditors might be defrauded by ſuch gratuitous Diſpoſi- 
tions of Husbands to their Wives. 
The Lords found the Diſpoſition to the Wife not to exclude the Dona- 
tay of the Husbands Eſcheat.exceprt in ſo far as concerns Cloathes and Orna- 
tent for her Perſori, which wad exempted 4 communione. 


| | | Purves contra Deans, January 18. 1678, 
N a Competition berwixt Sir William Purves Donatar to the Eſcheat of 
Francis Jird and James Deans his Creditor, who for a Debt anterior 
tothe Rebe)lion had gotten Afſignation to a ſhare of a Ship from Francis, 
and that before any Declarator, therefore he alledged preference, becauſe 
Creditors obtaining payment of their i bctore Declarator, are ſe- 
| Fit cure 


> -- 
0621 


—_ -” A_—— 


| t—_——_ 


w i fas « 
Sr SS eros con 4 


—— —— 
® - 


. 
, 
# 4 
4 ' 
\ | 
, 
* : 
Li 
r 
.* 
. 
Us a 


UN | 
Tx 
[04 
F 
}\ 
[30 


- —_— my —_ - 
- ” © - 
—_ - - = 
- -  m- F - I_— 
a io—_ Coon one I O—e—_—_— _— 
"> x 
_—_— TTY I — 


_ 


mY © 
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cure againſt a Donatar, as was found after long debate in the caſe of Vii 
and Pallat, and hath been ordinarly ſuſtained fince. It was anf 
That by the ſame Deciſion of Yeitch and Pallat, it was found, that FA 
rations by Rebels for Debts before the Kebelliow obtained before Declarator, of 
wot effeFual againi? the Donatar, unleſs the Aſſigney had obtained Payment þ,. 
fore Declarator ;, andin this caſe James Dears the Aﬀſigney hath not gbtgjn, 
ed payment , nor delivery of fſaleable Goods, but an Aflignation tg, 
ſhare of a Ship, the Property whereof was not in the Cedent, byt In 4 
Truſtee for the Partners behove, nor was it delivered, but was fold by 
Commiſſion of the Partners, and Francis Airds part is in the Mandan 
hand, who had ſuſpended upon double Poynding. 

1 he Lords preferred the Domatar to the Alligney, ſcing the Afſgn, 
tion had not taken effeR by payment. 

Gray contra the Lady Ballegerno, eodems die. 

Mquhile Ballegerno having no Sons, provides his Etate to hi el 
ul Laughter, with the burden of 20000 pound to his other Daughters in uf 
he had two or more,and 12000 pound in caſe of one, payable at the firſt tera 
bis death he did alſo name his Wife and ſome other perſons Tutors to bis Bury 
he had two Daughters Mary and Margaret who ſurvived the firſt Tem 
after his death;this Proviſion was with a power to the Father to dividethy 
Portions off the 20000 pound, and in caſe be divided not,to two Friend 
after his death, which two Friends did divide to Mary the elder 20009 
merks, and to the Succeſlors of cHargaret who is dead ten, whereupy 
there is a Purſuit at the inſtance of Mary againſt her Siſter the Heretri 
for the 20000 merks, and for declaring that ſhe had right to the half 
Margarets 10000 merks, as falling to the Heretrix and Mary as the ty 
neareſt of Kin to Margaret. The Defender alledged no Procels, becaul 
the Purſuer was not lawfully authorized, but by a Twtor Dative, whers 
as there was a Tytor of Law ſerved within a year after the failing of the 
Titor nomin4t,gheMother having married,and theTutor nowinat having died, 
29, The Diviſion was not valid, becayſe not made before Margar: death, 
3%. It was exorbitant, becauſe the DefunAs mind was not followed, who 
provided,that in caſe there were but one Daughter ſhe ſhould have 1 2000jound, 
and the matter coming to that caſe by the death of Margaret in herChild- 
hood, the Friends ſhould only have determined her ſhare to be 12000 
pound. The Purſuer anſwered, That the Tutor of Law not having (e- 
ved within a year after the Defund&s death, and not having removed the 
Tutors nominat, in reſpeR the Teſtament, whereby they were nominat, 
ſibſcribed by two Miniſters as Nottars for the Defaa&t, but was not lub- 
ſcribed till he was dead, and however, that could not ſtop the Procth 
becauſe the Tutor of Law was willing to concur, or the Lords might 
authorize by appointing Cxrators ad hanc litem - and as to the di 
it was valid, albeit Margaret was dead, becauſe both Mary and Marges 
ſurviving the Term of Payment, did tranſmit their ſhares to their Execs 
tors, and the diviſion being referred to Friends who had an Arbitrime, 
the ſame conld not be queſtioned upon the difference of 18000 and 2000 
merks, which was #todica and not enorme. - 

The Lords ſuſtained the Diviſion, and found, that Mary had right 
20000 merks as her owit part, and tothe half of Margerets ten, the othe: 
half whereof &l} to the Qeretrix, and preferred the Twtor of Law _ 
ferved withih # year after the failour of the Tutors nominat by the death 
the one and marriage of the other, and found the nomination valid, if tt 
Defuntt gave-Warrand to the Miniſters to ſubſcribe, though they ſublnd 
cd after his death, Iron 
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Irving contra Irving and others, eodemv die, 

Rincis Irving parſues ReduCtion of a Decreet of the Lords, upon Re. 
F probator of the Teſtimonies of the Witneſſes whereupon the Decreet 
proceeded, The Defender alledged, that Keprobators were not compe- 
tem, becauſe not proteſted for at the examination of the Witneſſes, at 
laſt before Sentenee, 2%. The reaſon of Reprobator is mainly contra die 
| becauſe the Witneſſes had ſworn falſe, contrair to their own Oath, 
iq the fatne Cauſe, taken before the Council and Sheriff of «Aberdene ;, bur 
Rejrobetort was never ſuſtained upon canvelling of the verity of the Teſti- 
monies as to the Cauſe in which the Witnefles concurred, though their 
Oath may be cavvelled as to the preliminary queſtions of their Age, Reffo 
devet, being free of partial counſel, or as to their reaſun of knowledge, in all 
which they are fingle Witneſſes, and not Comtefles, It was anſwered, That 

Regrobators uſed to be proteſted for, yet that cannot exclude any 
inhability emerging by their Teſtimony, which by the Law of this King- 
doin, not being publiſhed, the Purſer could not know the ſame; but find» 
ing by the Sentence that they had proven coitrair to what they had for- 
merly proven, the concourſe of theſe Teſtimoniesss inconſiſtent,did neceſ(- 
frily infer the Witneſſes to be perjured, and fo inhabile:; 

Lords inclined to ſuſtain the Reprobator upon the contrariety of 
theſeTeſtimonies as emergent,though Reprobators were not proteſted for,and 
therefore before anſwer,gave Warrand for produQion of theTeſtimonies ta- 
ken formerly before the Council and Sheriff of Aberdene, that by comparing 
thereof with rhe Teſtimonies taken by the Lords, both Teſtimonies being 
fhortly after each other, it might appear, whether the Witneſſes became in- 
famons by ſwearing contrair to one another, 


Kinloc 
= of Gourdie purſues Reduftion of all Rights granted to Mr; 


ofs Heit, a Mi- 
w_ algence, un ht ts 
i0nis cauſe, org bought m Rights 
 Diſpoſtion from the —_— Debiror 

ad, which was his whole Eftare, and Superior to hiew, 
Mintcd io Mi a Precept of Clef conſtar, and accepted from him a Reftg- 
dation ad remanentiam, though he knew that he had no other Eſtate ; 
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and albeit it was notour to. him that he was Bankrupt, his Debt i, ex. 
cecding his Eſtate, The Defender anſwered , That the reaſon is not 16. 
vant, ſeing heas Altigney was Creditor, and was prior in Dili 
therefore might lawfully take fatisfaQtion from his Debitor by a Diſpoiic 
for Cauſes. onerous , again{t which there was no ground from the Aa 
Parliament 1621. which excludes no preterence, but.that which is inge. 
judiceof Creditors, baving done diligence lawfully , aff<Cting the Dg;, 
tors Eſtate, asby Horning, Inhibition, Arreſtment, or Apprylung ; ang 
though it has been found, that after denounciation of Lands to be appy, 
ſed, or execution of an ſxbibition againſt the Party Inhibite perſonally 
that Diſpofitions in favours of other Creditors , by the common Dehitg, 
granted before the Appryling,.. or Publication at the Croſs where the Lang 
1y, might.redyce the interveeniug Diſpoſitions as fraudulent by pratigeys, 
on; yetit was never found that the beginning of a Purſuit , or obtainj 
a perſonal Decreet.could imped another Creditor to takea Diſpoſitiongy 
his ſatisfaQion, ſeing the Purſuer had an ordinar and obvious remeed bya 
Inhibition, 2% Diligence operats nothing , when it 1s not punQually ig, 
ſiſted in : Buthere four Moneths interveened betwixt the Decrcet Copnig, 
onls cauſa, and the Adjudication, ,, _ WA. 
The Lords found not that Member relevant upon anticipation, the Dil, 
gence_being_ but perſonal 3 But found the other Members relevant, , 
grounds of Fraud, though not tounded upon the A@ of Parliament; ee. 
cially, the taking a Diſp:ſition of the whole Eſtate, ſrom a perſon notourly inſd. 
vent, not being by an inconcerned Perſon, by way of Commerce, by; 
ing the Land, but by a Creditor obtaining Preference; but declared the 
ReduRion to bs only to this effe&, that both, Parties might come inpro- 
portionally effeiring ta their ſums, as if both had obtained Decreets withi 
year and day.  _ ,.. "OR | dj 
Cornelius Neilſon contra the Clerk of his Brewary, eodem die. 
\Ornelius Ae 2. having Incarcerat the Clerk of his Brewary, by Wat: 
\_, rand from the Baillies of Leith, he gave. in a Bill of Suſpenſion, with 
;a Charge zo /et at Lyberty, upon this Reaſon , that he was ynwarantbly 
Incarcerat by the Baillie of Leith, who js but a Baron Baillie, not having 
the priviledge of ſummar Incarceration, which is only competent to Rojal 
Burrows, within their Burgh, but not tothe Baillies of their Barony, which 
are not Burgage. It was anſwered, . That the Supplicant being a Seryant, 
lyable for the compt of a Premarys, and Dcbitor for a great Sum, 2nd t- 
.ving no viſible Eſtate , but refuſing Compt , and being 5» meditation fs 
ge; he ought to be detained in Prilon till he find Caution, at leaſt jd 


cio ſiſti, | | 

| fs Lords found, that the Incarceration by the Baron Baillie, was un- 
warrantable; but the Lords Ordained thc Cuprtitan to be continuedin 
Priſon by their Authority upon the foreſaid Reaſons, till he fand Caution 
to be preſent at theDyets of Proceſs,orelſe to pay theDebt,andOrdained the 
Compt purſued for to'beAdvocat before themſclves from the Baillie of Leik 


. .; -.» Hay contra the Earl of Tweddale, Fanuary 22, 1678, | 

B* Contra of Marriage berwixt the Deceaſt Earl of Tweddale, ad 
+). the Earl of Zelingtowns Naughter, the Heir- male of the Marriagens 
provided to the Lands of Drammelzier,and the Earl was obliged to wares 
imploy 6089 pounds upon Land or Annualrent, for the Heir-male of the Ma 
riage ; and it was Declared, That. the Earl might provide the ConqueR 
what Heir he pleaſed, to nominat ; thereafter the Earl Purchaſed the Lay 
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of Herews from Lawſon of Cairnmoor to himſelf, has #eirs and Aſſizneys 1 
O 


yur betore Jnfef ment '» there isa Letter produced, Written by the Eatl 
10 Cairamevr , 10 grant 4 new Procuratory in favours of the E Y) =_ al 
Heirs- male of the Marriage in Implement of the Contratt of Marriaze - h þ 
vords are, Margined in the Procuratory, and are not repeated in the Inf f 
ment, but are conrained in the Toſt:ament of Reſignation, and Abs. t- 
Witneſſes Subſcribing to the Letter , but after this 7 > I 
52 Diſpoſition ot Hercus to his Son William: part gre he = 
"I rd ps qe feiter of that Marriage, K hich failzieing oa 
Mather and her Heirs, whereupon no [nfeft : By 
ficion it is Declared , that wy nd, we ay Fo JR Di 
| ſrty thereatte , "exc Foo having Diſponed his Eſtate to the Lord _ 
or his eldeſt Son, whom he topk obliged 2 | 
RE nb fete cheel he comeuLete 
io Nt and 5 para Purayriqes ro his Son, William takes a Diſpolition of 
the Lands of Rodono irom his Son or 500 fn. and ans 
" being acquired for 10000. ME Poke _ bo 
Mgriagts . Therefore the Deceaſed Earl accepts this in full ſati(fa p ntra ru 
60000 pounds and Diſcharges thisEarl of hisobligement to fulfil the = of = 
adobliges bimelf.to procure a. Diſcharge from Willi bi oniract, 
zeer all the Deceaſed Earl in his Teſtament Ho” —_Y ber 
vcd for uo part of the” 000 pounds, Drummelzie: as Heir of the hay 
__ ETINn prunes, ao —_—_ thereof , fince his Fa- 
ions nt Fate He ry aſe 
Contraft of Marriage, and that it might be. Declared, that this ylofor 
# Cantianer and Succeffor, ſhould fulfil the Contradd » Ihat this Earl bork 
Lhe Marriageof al De *% ba { the rr f- and relieve the Heir 
enting bim as Heir of the Marria in Gd th ich be would be tyable a5 reptn 
CES Roiage munld &+ evan,” bs the mores From fend of (he Gay 
be an efiettual implement. Nee? Later mg liaglemens thereof woul 
ofthe Declarator, That a lucrative Succeſſor Ti —_— to that member 
contraſted by his Father, after the Diſpoli could never be lyabje for Debug 
ic being Replyed , that the Contra if _ the Eitate tohimz And 
tnent Shereofbehoved to be cum effefln; 1d if e was prior , the Imple- 
OE nb Fm: ed al 
without purging his Debt, anterior to that Implement which ”_— 
cuat the ſame 3 and therefore the Son as / w St " would da 
better caſe : T his Point was not deter; s Iucrative Succeſſor , can be in no 
» which Drammetzier car *r 0 — but was ſettled by a Reference, 
to relieve bim of aff kis Faberr Dota. —— and the Earl became obliged 
oe pero ore ray 
<p dye ils of eng nl Fd 
thatfam. The Purſi ather, as Jawful Adminiitrator , had im- 
77 eeriarallt urſuer anſwered , That Hercas could be no part 
drach parry becauſe of the Diſpoſition thereof to the Purſuer, De- 
itcepred foe Lav of _ _— 29. That Rodono ought not to be 
bitor in the 3 pounds, becauſe the Purſuers Father who was De- 
heroes $5 that albeit Zodons Had boom acxepted, Ie condd only be fo 
& tres words The Defender Revived, Thar dhe Ditpolition of 9oeee wa 
falle in the Date- | d fo = yup cr eply ed, That the Diſpoſition of Hercus was 
and fon totur, and that it was never delivered, but keep- 
Fit 3 <4 
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ed by the Father; and therefore while it was in bis hand withour _ 
tron or Infefiment , it was at his Diſpoſal, and he might have cange te 
qualified it as he pleaſed, which he had done by the poſterior ">. 
of Rodono; Declaring Hercus to be 4 part of the Implement + And is to his Gn. 
trary Declaration in his Teſtament, it could operar flothing in rehation ty 
heretage. | 
The Lords having before anfwer , Ordained either Party to ay 
Probition of the Date and Delivery of the Diſpoſition of Heres, to the 
Parſaer ; and ofthe Rental of RKodono, when it was Difponed t6 Wilks. 
and the rate of ſuch Lands, being Kirklands, now hokden 6f the fi 
by ancienr Infeftments, confitmed according to the ordinary rate of 
Lands in that place ofthe Countrey , andthe Probation being how Gee, 
the. Lords Adviſed the ſame, and found that it was hot proven, thit 
Diſpoſition of Hercav to the Purfaer was delivered t& any peiſdti to ty 
behove, but detained by the Father 3 and that though the waiit of dg, 
uy would not have prejudged it, the Fathers Cuſtotly beirig the Sorrty: 
ſtody, yet while it remained in the Fathers Cuſtody, without any flirt 
progreſs, he might annull or alter it at his pleaſure, and that he had Jie: 
ed it by the poſterior Diſpoſition of Zodowo, and therefore four it (oh; 
dn Implement of the 60000 pounds, and fo found no neceſſity t6 Adis 
the Teftitmoriies as to the date, or confider what effe& the firlt Diſpoſiity 
on Cairnemoors Reſignation would have; But by the Ptdbation adduc 
for the worth of Kodono, the Lords found that it was trot worth the goo 
pounds, but that by the Probation, and in confideratioh thar: Elli 
noright to the Teinds, but that there had been aci ofdufe of piyniid 
at hundred pounds of Viccarage to the Minifter = Ut rn A 
rion ; the Purſuers Witneſfes having proven that che orc y 
J 


Lands was 15 years purchaſe, ahd ch& Farlt Witnefſts titvi 
19 years purchaſe had been gdttedi for ſack tie Litids; T 
mined the price to' be 15 yeats purchife, beth for 314k atid THY, 55 
warranding the Teind againſt any other Right or Burdeti already inpe 
except an hundred pounds payable to the Miniſter. In this Prbctk ther 
was a Declinator given in by Drumweelzier agaitiſt Neiwbgth as being a Wi 
neſs adduced by Tweddale, anent the date of the Diſpoſition of Hitew, md 
ſo could not be both Judge and Witneſs in the Cauſe. The Lordstoun 
that Newbzth could not Judge as to that Poynt, for which he waz ddduid 
Witneſs, but might Judge in any other Point inthe Caſe. ram 
upon a Bill, the Lords made the price ſeventeen years putchaſe, Ta 
giving real Warrandice fot the Teind by Infeſtment. , 
Duke of Lauderdale contra the Earl of Tweddale, Janzary 23: 167$ 
T He Duke of Lauderdale as having right by Infeftavext of Erefjim to 
 Þ the Abbacie of Dumfermling on the South-fide of Forth, Puiſuesthe 
Earl of Tweddale andthe Tennents of Pinkie, forthe Teinds of Finke. Th 
Defender alledged abſolvitor, becauſe he bruiks by Tacks of he to 
yet unexpyred y and produces a Tack ſet by Abbot , Pitcairn to Mgi# « 
Rankilor, whereby © the Abbot having Feucd to Razkilor the a 
* Pizkie, (etts to him and to his Son, _ to two Heirs ſccerding tai 
% the Fee of Pinkie, the Teinds thereof : Which Tatk and f:ands of Pi 
kje were Diſponed by Rankilor tothe Earl of Dumfermling hpnceleg and 
Tweddale has right thereto by Appryfing of the Lands and Teitds of Pw 
ke from Dumfermling, The Puriuer anſwered , x*, That the Delende 
cannot found upon this Tack, becauſe Tacks areftri#i juris, and notcow- 
petent 
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to Aſſigneys, unleſs expreſt 3 and here Afligneys are not expreſt, 
> This Tack is ſet to the Heirs of Rankebor, ſucceeding to him in the 
Fen of Pinkie , and ſo is competent, neither to the Heirs of I axkibor, 


Diſponed to the Chancellor 3 much leſs can it belong to to the tar of 
| mrteges being Heir to Rankei lor. 3% Dumfermling tid accept of a newTack 


of the Queens] ack,which is deciared to be Damfermlings entry totheſeTeindsz 
and as to the Queens Tack , thereis a Reduction raiſed againſt the ſame, 
and now repeated by way of Reply. that the Queens right being but a 
Liferent, her Tack could endureno longer than her life, and the tacite re- 
location thereby was interrupted by [zkibition, The Defender Keply ed to 
the firſt, That though Tacks which are ſhorr, belong not to Aſſigneys, un- 
le&expreſtz yetlong Tacks for ſeveral Lyferents belong to Afſigneys, un- 
6 expre(ly excluded, as hath been often decided. To the ſecond, the 
Tacks being ſet to Rankerilor and bis Heirs ſucceeding to him in Pinkie doth 
only deſign what Heirs he provides that Tack to, to the effect that the 
Lands and Teinds of P-kje ſhould belong to the ſame Heirs, fo that if he 
change the Succeſhon of Pinkie to Heirs-wale of Tailzie or Proviſton, hoc 
ipþ the Teinds of Pinkie would befall to the fame Heirs, which is an ordi- 
par Clauſe in Tacksoi Teinds, but is no limitation, or Clauſe irritant, hin- 
mg him either to aſſign or appoint other Heirs in theſe Teinds , for if 
he had fold the Lands and not the Teinds, or if the Lands had been Ap- 
from him and not the Teinds, it cannot be imagined that thereby he 
Id lole the Right tothe Teinds, but only that the Teinds ſhould be- 
long to lis Heirs and Afltigneys whatſomever, To the 34, though accep- 
ting a new Tack from the fame Author, imporrs a paſſing fromthe old, yet 
here the Setters have different Rights, and the Tacks-mans intention is ev 
denr, not to paſs from the old, whereof he takes a Ratification from the 
Queen: and it isclear that it is lawful to take incompatible Rights by In+ 
ffiment of Tack, which cannot both concur at once, but if either of them 
be reduced, ortaken away, the other may be founded on againſt a third 
Party, being Author of neither, as bere the Duke of Lauderdale is, fo that 
if Tweddale ſhould renounce the Tack to Raxkeilor, he might defend him- 
ſelt thereon, and exclude the Duke. 2%. The Defender being an Appry- 
fer, and findingtwo Tacksin his Authors Charter-chiſt, he may aſcribe his 
to either, as he might have Appryſed the one and not the other z 
neither hath he foun {ed upon the Queens Tack, but by a warrand from 
the Lords both the Tacks were produced out of Dumfermlings Charter- 
cheſt, ſo that if the Queens Tack be reduced, the Defender may tound upon 


* the Abbots Tack ,. and tering poſſclſed indiſcriminatim, without afcri- 


bing his poſſellion to either Tack, Law attributes the poſleffion potiors ju- 
14, and ſo tothe Abbots Tack, if the Queens be temporary, aad the De- 


Fitt 4 fender 
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fender and his Authors having poſleſt ſolong, by theſe Tacks they are not 
only ſecure as bora fide poſſeſſores , or by tacite relocation, but they have 
the benefite of a pollc{ſory judgement, having poſleſſed 7 years without ar 
interruption, which doth (till ſecure them til] ReduCion, which is but now 
lately raiſed; wherein if the Purſuer inſiſt, the Defender hath thisrelevant 
Defence, that there can be no ReduCtion of his right till Rankeiler his ay. 
thor be called, and no Objection againſt Rarkezlors Tack is competent þ 
Reply. Ir was Duplyed tor the Purſuer, that he needs not Reduttion 
nor makes uſe of it as to Rankeilors Fack , nor can it have the benefite of 
a poſſeſlory judgement,. becauſe the Defender ſucceeding in Dum fermling 
Right, continues Dumfermlings poſſefſion, which cannot be aſcribed to the 
Abbots Tack,bur to the _ Tack, by which Damfermling declared tj 

entry to poſſeſs, to be of the date of theTacky and whatever might be pretend. 
ed in caſe the Queens Tack were reduced ſempliciter as null, that the firlt 
Tack might be founded on, becauſe a null Tack is no Tack, but it is he. 
yond Queſtion the Queens Tack was valid, ſhe having unqueſtionably 
Liferent-right, whereby her Tack was good during her lite, but ceaſed 
thereafterz and the: Purſuer hath good intereſt to allege that the rf 
Tack is innovat and paſt from, as well as he onght alledge it were renoun. 
ced, for thereby it ceaſeth, and his right takes place remoto medio impei 
mento. 

The Lords found,that the Defender could not found upon his Tack, un. 
Is it were found competent to Aſſzgneys, and that he producedan Afligns 
tion from Razkeilor to Dumfermiling, and that there needed no Redudim, 
or calling of Rankeilor as to that T ack, becauſe the Defence thereon could 
not be relevant, unleſs the Defender found upon a progrels communics 
ting that Tack to him, -which it it were not communicable, or not com- 
municat, could not defend himz but the Lords found, that the Defenders 
Author Dumfermling having accepted a Tack from the Queen, valid in it 
ſe]f during herright, being of a different commencement, endurance, and 
Tacks-men,that he did innovat and paſs from the former Tack, and it was 
incompatible therewith, and yet the Ratification of the former Tack could 
havenoefte&, not being reſted in, but another right being accepted, in- 
compatible with the Ratification ; but ſeing the Detender and his Authors 
had poſleſt 7 years by the Queens Tack after her death, before any lnhi- 
bition or Interruption, the Lords found that the Defender had the bene- 
fite of a«pollefſory Judgement, and freed him from the by-gone Teind-ds- 
tics before the Keduction, but found the reaſon of Reduttion relevant a- 
gainſt theQueens Tack, That her right was temporary by Lijerent,@& reſoluo 
jure dantis reſolvitur jus accipientis 5 But the Lords did not determine or (u- 
ſtain that Rarkeilors 1 ack was not aſſignable, becauſe it expreſt not Aſigney, 
or that it ceaſed ſo ſoon as Rerkeilor ceaſed to be Fiar of Pinkze, 


Campbel contra Napier, eodem die. 
Eatrix Cawpbel having charged Napier of Wrights- houſes upon an Annulty 
due by him to her, there being ſeveral compenſations and recon 
penſations alledged,and alſo a general Diſcharge,hich mas notfound to ext 
to a Sum for which the granter of the Diſcharge was Cautioner, and was charged, 
unleſs before the general Diſcharge aljo he had made payment, 
Bruce contra Paterſox, eodem die. 
Gnes Pringle bzing Heir appearand to ſome I enements, gave a Bond of 
A 10000 pounds to Captain Paterſor, with content of her Husbadd, 
who gave a Back-bond, that he ſhould only make uſe of this Bond for m_ 
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.. the Lawds of Whitehaugh, wkereunto ſhe was appearand Heir to her Uncle; 
S thatbe ſpould aijpone the half of the Land to her,and retain the other, There- 
er (he gave another Bond to David Brace, who inher name purſues Ke- 
1a6tion of the firſt Bond, as being null, granted by a Wife ante matri- 
wonio, It Was anſwered, That Wives may Diſpone their Heretage effe- 
ante Matrimonio, with conſent of their Husbands, and the giving 

to have no effe&, but to affect their Heretage, is equivalent to a 
Diſpoſition 3 Yea Wives their other Bonds in relation to their Heretage,are 


yalid, 


\ The Lords ſuſtained this Bond, in reſpeCt of the Back-bond, whereby 


: had only the <ftc& of a Diſpolition, 
Wilkie contra Stuart and Moriſon, eodem die. 
Gnes Wilkie, having purſued Chriſtian Moriſon Spouſe to George Stuart, 
as Heir to Henrie Moriſon, to tulfill the Contrat of Marriage be- 
wixt the faid Umquhile Hemry Moriſon, and the ſaid C#gres, and re- 
covered a Decreert againſt the ſaid Chriitian, and the faid George Stuart 
her Husband for his Intreſt 3 whereupon ſhe arreſted certain Sums be!ong- 
ing to George, and charged, and denunced him upon the Decrect ; and 
tian Moriſon bzing now dead, (he inliſts. now againſt the ſaid George, 
gbcing lyable jure mariti, not only by the Decreer againſt bim, as hul- 
hand, but by the Arreſtment and Horning; and allo againſt Mr, Henry 
Moriſon as Heir to Chritian. It was alleadged for George Stwart abſolvi- 
tor, becauſe he. being lyable, and decerned only jure mariti, bis Wife be- 
ing dead, and that intereſt ceaſing before Poynding, or Decreet, for mak. 
ing forth-coming, he and his means are now free 3 for by our Law, there 
is 2communion of moveable Goods and Debts between Man and Wife, 
by an univerſal ſociety in moveables, ſo that without conſideration of 
what Movcables, or Debts either Party had before their Marriage, the 
moveable Debts of either affc&ts the whole Moveables of both, if Exe- 
cution be uſed during the Marriage, Poyndingor Adjudging theſe Goods, 
or moveable Suns to the Creditor, of either Husband or Wife , but after 
the death of either Party, that univerſal ſociety of Moveables is diſſolved; 
and Law hath determined the divifion thus, That the Wife has the third, 
if 1he Children be forisefamiliat, and the half, if there be none : The Huſ- 
bands Moveable Debts being taken off the whole head, and therefore 
George Stuart can be lyable no further than as to his detun& Wifes ſhare 
of the Moyeables, which muſt proceed by Confirmation of her Teſtament, 
andcan be lyable no further, as being lacratus by the Marriage, in fo far 
8 the benefit ariſing from the Marriage exceeds overa matrimonii, and the 
tazard ofthe Wifes Proviſion, that being only competent, when the Wife 


has no other Eſtate, but here the Wife has a viſible Eſtate, whereunto Mr. 


Terry Moriſon ſucceeds, and ſhould be firſt diſcuſt 3 For Marriage infer- 

og an univerſal Societie, and importing a Legal Aſſignation,whereby the 

Husband may freely diſpone of the whole Moveables,during the Marriage, 

that Afignation is moſt favourable, and though in ſome part, it were 

F'AUltous, yet it were only quarrelable by the Creditors, preceeding the 

Marriage, as being fraudulent in their prejudice, which could not take 
ce, it there were another viſible way to affe&t the Eſtate; fo that the 
ife by the Marriage was not rendered inſolvent. 

The Lords found, That ſeing Poynding, or Decreet for making furth- 
coming, did-not proceed during the Marriage, whereby the Moveable 
Rights of the Husband were tranſmitted to the Wifes Creditor, that he 
Vs tree, notwithttanding the Decreet , Arreſtment, and Horning, albeit 
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the Creditor might infi(t againſt the Donatar of the Husbands-tſcheat for 


the Debt of the Wife contained in the Horning, for which the Husba 


was denunced; and therefore ſuſtained rio Proceſs againſt the Husbang 
þ 


untill the Heir of the Wife were firſt diſcuſt, 


Duke of Lauderdale contra the E. of Tueddale,Fanuary 25, 1653 
f ther Duke of Laxderdale, as Succeſſor to the Lord Thirlefon Chat 
cellor his Grand-Father, having right to that part of the Abbacie 
of Dumfermling, on the ſouth-fide of Forth, whereof the Tiends of Pinkie 
are apart 3 and having uſed Inhibition at the Paroch-Kirk-Door, in 4s. 
2v 1664, Purſues theEarl of Txeddale, as Heretor, and intromettorgjth 
the Teinds of Pinkie , fince the Inhibition, for a Spulzie, and before for 
wrongous Intromifſion. This Cauſe being diſput the 23 of this inane 
and decyded,as tothe Defences then proponed. The Defender pow furthe, 
alledped ab(olvitor, becauſe he and his Authors have bruiked the Teing, 
in queſtion , ſince the Year 1593, without interruption, in fo fir 
as in Arno 1593. Queen Azn was infeft in Fee in the Abbacie gf 
Dumfermling , in both ſides of the Water, and from thence-forth uſq 
all deeds of Property, and her Right is Ratified in Parliament 1412, 
And a Council appointed for management thereof, Lykeas the Queen 
granted a Tack of theſe Teinds to the Earl of Damfermiling Chancdlgy 
and his Son, and two Heirs ſucceeding them 3 To which the Detn. 
ders has Right by Appryſing againſt Dumwfermling: So that the Queen, 
and the Defenders other Authors have bruiked peaceably theſe Teind 
not only 40 years, but above 7o years. It was anſwered for the Purſuer, 
That the Defence ought to be repelled, becauſe contra mon walentem ager 
2:08 currit preſcriptio,and there is not 40 Fears run,in which thePurſuer, orhis 
Predeceſſors could have poſſeſſed, or inlifted in Proceſs for Poſſcgion; 
becauſe it is offered to be proven, that Thirleiton was Infeft in Fee by the 
King, in Arno 1584. in the Abbacie of Dumfermling on the ſouth-ſideof 
Forth, erected in the Lordſhip of Muſſe/burgh,and that his Right is excepted 
from the general at ofAnnexation 1587.And is repeited in the Annexation 
of Dumfermling 1593. Bearing expreſly, That pon T hirleſtones Reſignati 
0n in ſavours of Zueen Ann in Liferent, and of him(elf in Fee, both were In, 
feft 5 And by a Ratification by King Charles the firſt, Ano 1641, Andby 
Ratification in Parliament, 1661, /t is declared that all other Rights are to be 
mull and void,and not to be derogat by the AF Salvo jure : So that the Purſuer, 
or his Predecefſors could not purſue during the Life of Queen Arn, but 
would have been excluded by her Liferent-Right , and (he having died 
m Anno 1618, from thence to the year 1664, there interveens but 4 
- years, out of which their muſt be deduced 8. years in which the, Purſer 
was not only Captive for his Loyaltie, but alfo S«queſlrar and Forfault; 
And fo during that time #0# walebat agere ob defedum tituli ; and as the 
longeſt preſcription of 40 years in the Roman Law gave occaſion to out 
Ad of preſcription 1617. So the exceptions competent by that Law up 
on ſolid reaſon, mult be allowed by ours, ſuch as Captivity or Abſent 
rei-publice cauſa. It was Replyed by the Detender, That the an(wers 
no wayes relevant to elide the Defence upon preſcription, which is the 
great ſecurity of Property, and though it be introduced in imitation 
the RomanLaw,yet it is not to admit of all the exceptions thereof, butot- 
ly the exceptions expreſt in the At, viz. Falſhood, Minority, Inter 
tion and Reverſions contained in the bodies of Rights, and no others, 20d 
in the long Preſcription, account is not made per tempus nutile ſed per tw 
ns continuum,and none would pretend, that the not fitting of the Selsion, 
' -or the uſurpation , or any abſence will afford exception g_ 
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AR of Preſcription z yea, Thirleſton and his Succeſſors, even during the 
Queens Life might have reduced the Qyeens Right of Fee, as being po- 
ſerior tO his, O! declared that the Queen could not. introvert his Poſſefſi. 
on, having accepted a Literent Right from him z Nor doth it appear, that 
he did accept the ſame, or poſſeſſed thereby, but by her Heretable R iehe, 
which was ſome few moneths atter, and in the long Preſcription, no con- 
&deration is to be had ot the qualicie of Poſſefſion, 29, The interruption 
aleadged by the Inhibition of the Teinds at rhe Kirk is not arelevant In- 
eruption, unlels there had been a Procels, ada citation of the Defenders, 
ar their Authors thereon. It wis Duplyed for the Pur iuer, that his Anlwer 
moſt relevant, for though the A of Preſcription be an excellent 
Law, and hath ſpecial exceptions, yer theſecannor exclude others; For 
ia making Laws, exceptions aryſing from the nature. of the Right, nei- 
ther need, nor ule to be mentioned, bur ſuch as would not be implyed in 
the nature of the Right, unlels ſpecially excepted , ſuch as Minoritie, 
which ſtops not the coutſe of Preſcription, even the thorteſt Preſcripricn 
by che aacare of Preſcription , bur by ipecial exception, and reverſions 
icorporat 5 Bur the aniwer is founded upon the nature of Preſcription, 
which caonot 1un againſt xox v.ilentem agere, and if the Detenders grounds 
were good, that no ex«eption could be ſuſtained againſt Preſcription; 
hat what is expreſt, the current of the Lords Deciſions, and our Cuſtoms 
would be overthrown ; For when Patties purſue upon conditional obligati- 
0as,upon Rights ot Warrandice,orReliet,or when Wives purſue for imple- 
ment of theirContract of Mirriage, Preſcription being everalledged,its ever 
ſuſtained, yer it runs not from the date of theſe Rights ,. but trom ſuch 
time as the parties wvalebant zgere, as trom the term of payment, purificati« 
oof the condition, diſtreſs, or the Husbands Death ; Nor was it ever 
heard, that chis. Duply was ſuſtained, that all theſe parties might have 
aledDeclarator, within goyears after theirRight,and theretore Prelcription 
mot introduced for a Snare, bur for a Security, as ita Wodletter ſhould 
ſuper-induce an abſoluce Right trom another, and bruike 4o yeats, albeit 
the rever ſox were not inco.porat, yer the Granter might redeemzand Pre- 
ſcription by any other Title, by which the Wodſetter a&ed as abſolute 
proprietar, would be excluded, becauſe the Wodfſetters Poffeſsion con- 
tinged to be the Granters Poſleſsion, and yet there is no (pecial excepri-+ 
0a theretore in the AR of Parliament, bur ex natwra ret, and though 
Reverſons ingroſſed be only there excepted, yer all .other Reſervations, 
8 Liferents , and others , are ſecure againſt Preſcription, becauſe the 
Poſſeisor, by the chiet Right , poſſeſſes tor all; and whatever might be 
alledged againſt Abſence, or want of Judicatories yet Sequeſttation and For- 
faultur excluding pro tempore the Purſuers Right, put him our of all capaci-. 
ty of ating, But abſents might at by Proecurators Genera] or Special; 
and none ſhould leave their Actions (o near Preſcription, or excuſe them+ 
ſelyes upon the accidental ceaſing of Judicatures, which cannot be for a 
conhiderable cime, And as for 1nbib:tion ot Teinds, they are the moſt 
Proper way to interrupt tacit Relocation,or any other pretence againſt the 
Teretors. who have no right ro the Teinds ot their Lands, as Heretors, 
but the Teind-Maſters have as good right to the Teind,as he harh to the 
Stock 5 And theretore the Law requires only 1nhibition by the Kings Let-. 
ters under the Signet, publiſhed ar the Paroch-Church, prohibiting the 
Herttors, or others to meddle with the Teinds, or hinder the Teind- Maſter. 
ls draw the [ame,under the pain of Spaulzie, Which is a much more publick 
Execution than an Exec#tion 0n the firſt Summonds, which may be done 
Ggg8 2 by 
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by any Foot-min, and two Witneſſes, which will interrupr Preſcripti 
though no further progreſs were uſed, yea, though the Action could have 
no effe&, as when the Mails and Duties or Removings, or Blank. Regy,, 
tions or Improbations, or upon irrelevant reaſons, though there he exc 
tions to exclude all theſe, yet all of them will ſtand valid as Interruption 
But the Law hath required.in warnings, from Lands not only an Z xecyyj, 
at the Kirk, but on the Zand, and to the Poſlefſor, becauſe the wane 
doth not only aſſert, and owne his own right, as in Teinds, but defigns tg 
exclude the Right in Poſſeſſion ot the Parties warned, 

The Lords Repelled the Detence ot Preſcription upon the neens right 
Fee and ber Tack, in reſpeCt of the anſwer, on Thirleſtouns right of Fee, an 
found that the Preſcription did not run during the Queens Life, who 
right of Liferent would have excluded Thirleitour, and that he wasonyy. 
lens agere , becauſe he could not effeually purſue for. attaining Pole 
though he might have uſed ReduQion or Declarator ; and found the 
years of the Purſuers Forefaulture, in which #7 valebat agere ob defellun 
tituli, were to be deduced from the years of Preſcription, and found the 
Inhibition at the Kirk- door, without any further, a valid Laterruptivg, 


Stuarts contra Stuart, Fanuary 29, 1678, 

Mquhile Walter Stuart in his Contra of Marriage with his (econ 
ul Wife, Provides 20000 meres to the Heirs or Bairns of the Mari. 
aze, andobliges himſelf, that what Lands or Annualrents he ſball acquire dy 
ring the Marriage, to take the ſame to himſelf, and the Heirs or gairn, of 
the Marriage) one or more: Of this Marriage there was a Son and five 
Daughters. the ſaid umquhile Walter did ſecure : 0000 merks due to hin 
by Blackhall to himſelf, and the Heir of the Marriage. The five Dayzh- 
ters do now purſue their Brother to denude himſeltin their fayours, 2sBory 
of the Marriage, becauſe the Bond bears borrowed Money, and of a Date 
during the Marriage, which was alwayes ſufficient Probation of Conquett, 
during the Marriage, It was alledged for the Defender, 1®, That this 
Clauſe of Conqueſt muſt be underſtood , zot of all the Bairns of the Mur- 
riage, but the Heirs of the Marriage, at leaſt it bearing Bairns 0 Heirs, it 
muſt be Interpret as an alternative Obligation , either to provide tothe 
Heirs or Bairns of the Marriage , and the Father being Debitor, and hay- 
ing made his Election by ſecuring the er of the Marriage in this ſum, the 
Bairns are excluded nam in alternative eleftio eft debitors, 29, Clauſes 
of Conqueſt were never extended to Rights, in which the Contratorsdo 
ſucceed , and are not acquired by his own Induſtry , for ſuch Clanſes art 
to encourage Wives to be diligent in acquiring , which cannot relate to 
accidental Succeſſion : And it's offered co be proven, that albeit this Boad 


| bears borrowed Money during the Marriage; yet the tine Cauſe thereof ws 


this, that David Stuart the Defunds younger Brother by a ſecond Mar 
riage, having Died without Iſſue, in a Land Eſtate, the ſame befel tothe 
DetunR as Heir of Conque# ; and by Tranſaction, this Bond was graatel 
to the Defun& for his i ighe, whereupon he did denude himſelf in favour 
of Black-hall his eldeſt Brother z ſo that this Bond being either the pricea 
Compoſition for his Succeſſion to his Brother, falls got under che Claul 
of Conque#, and therefore was warrantably rakea in tavours of himſelf an 
the Heirs of the Marriage, and nor of che Bairns. 

The Lords found, that by the Clauſe of the Contract, all the Bairnsd 
the Marriage were Heirs of Proviſiox in the Conquei##, and that Hewrsdt 
Bairas was not Alternative, but Exegertick, and that the Father being Dt 
bitor in the Clauſe, could not effeually alter the Clauſe of Congueſ ints 
vouts of one of the Bairnsz bur tougd thas Clauſes of Conqueſt did not e- 
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eadeoRightsfalling bySucceſſion ,even though theDefun& was Heir ofCon- 

, for Conque#t as to Reirs, 1510 oppoſition to Heretage : But in theſe 
Clauſes of Conqueſt, albeit the Right was Conqueſt to the firſt Defun& 

;4, yet was not fo to Walter,{ucceeding as Heir to David, but he did 

to his Brother thereingz and therefore the allegiance was tound re- 
leyant to be proven by the Oaths of the Witneſſes, and Commoners in 
ent betwixt Walter and his Brother Black-hal{, that this ſum 
wzs either the Price or Compoſition tor the Defuns Succeſſion to his 
David, | 
Lord Roſs and Laird of «Achloſfin contra the Colledge of Aberdeen, 
Fanuary 31, 1678, 

Aptain Roſs having left in Legacy to the Univerſities of Aberdeen 
®* 2nd Glaſgow , for Intertainment of eight Burſers at Aberdeen, and 
foarat Glaſgow 3 cAchloſſin having obtained a Right from Captain Roſs's 
Heir, to his whole Eſtate, Heretable and Moveable, as both being /:ejr 
and xereft of Kin; and his Eſtate being ſcattered in Scotland and Ireland, 
2nd uncertain what it could amount to, and the greateſt part being Moy- 
peedin Ireland,which by the: Engliſh Law tall underExecutry,whereof the 
Reli& hath che half, there being no Children, Both Univerſities granted 
Comm-fſion to Treat and Agree with the Relic, and Achloſſin being then 
hoth at London, Which rook no effe, and thereafter the Univer ſity of 4- 
kerdeen 2ave Commiſſion to ſome ot their number to Treat and Agree with 
4cbl{fn , and the Lord Roſs, to whom Achloſſin had Diſponed the third 

of his Intereſt , which Commiſhon related to Inſtrugions, where- 
apon there was an Agreement by the ſaids Commiſhonersz but the Ma- 
ltrs of the Univertnty of Aberdeen refuled to lubicribe this Agreement, 
whereupon the Lord Roſs and Achleſſir did purſue the Malters of the Unis 
verſity of Aberdeen to ſubſcribe the ſaid Agreement » Who alledged Ab- 
ſolvitor, 19. Becauſe by Ac of Parliament 1633. Cap. 6. © Introverfion 
«gf Donations , or Legacies to Kirks, or Celledgesare Prohibit, and the 
« Fuccelſors of the Donatar are declared lyable notwithſtanding z and 
therefore the Colledges could not Tranſat, to alter or diminiſh Captain 
Roſs his Legacy. 292. Several of the Maſters did not ſubſcribe the Commiſ- 
fron, £#z. The Biſhop whois Chancellor, the Reftor, and ſome ofthe Pro. 
felſors of Divinu'y, though the Mortif:cation bein a great part to Burſers 
of Theology, 3% T he Agreement is rull, as being unwarrantable, and 
aorbitant, contrair to the Infiructions related in the Commiſſion, 
whereby 900 pounds Sterling is the Sum ſtated to be agreed for, aud 
with ſecuring the Colledges againſt Subſtitutes nominat by the Captain, 
whereas by the agreement, there isonly 6000 merks, abſolutely ſecure, and 
loco merks further, in caſe 33000 merks be recovered, as the Lord Roſs 
and Acbloſſrrs ſhare 1n the Eftate. It was anſwered for the Purſuers, to 

[the firſt, that there is nothing in the Ac of Parliament to hinder Tran(- 


aGions, but Introvenſions and Tranſactions may be very profitable, when 


Mortificationsare not eſtabliſhed and liquidate, To the2d. The Univer- 
ſity being a Corporation, whatſoever is done in a lawful meeting by the 
major part, is ſufficiert, unleſs it were alledged, that by the foundation 
there were Negatives granted to ſome of the Members who did not conſent, 
Tothe 3d. Albeir the [nſtrudtions contain ſpecial Terms, yet there is ſub- 
Jjoyned a general Clauſe in theſe words, © That if the Commiſſioners can= 
© not ſcrew up the Parties to the ſpecial Terms aforeſaid , that there is 
* ſome latitude allowed thew, and they are Ordained to agree in the beſt 
Ggge 3 « Terms 
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«Terms they can, It was Replyed, That Better terms were offered by the 
Reli&. It was Duplyed, that denying any ſuch offer,the ſame was nos Made 
at Edinburgh, 'or during this Commiſſon, but before at Londoy, men 

The Lords found, that the Univerſity might Tranſat anent a Mortifi 


C, alton 


whereof the event was uncertain and illiquidzand tound,that the major, Mar 
of the Members ofthe Univerlſity,in a meeting of theUniverſity,Groing( but 
#vjſſion the ſame was valid, unleſs by the foundations there were-Neggt,,,, w 
the Members who conſented notz and found that the general Inſtrugigg gi «pr 
ſufficiently warrand the agreement;but declared,that in ca'e the330og meth ced, 
were not recovered, that the Colledges ſhould have a proportional pate, Loc 
feirand to the 11000 merks, according to what ſhould berecovered, the 
| | Tailziefer contra Gordon, eodem die. Feu 
| Tailziefer purſues Gordon of Gordonſtoun, tor Exhibitionang De. conl 
livery of certain Evidents of Lands, whereof Gordonſtoun grantes Re. way 
cept to Mr. William More, and obliged him to make them forth-cogi of 2 


And in a Competition betwixt Alexander Crawford , for whoſe Child four 
Tailziefer A&s, and Gordonftown, wherein Mr. William More way yy 
Crawford was preferred , and found to have beſt right 10 the Lands, ang, 
ſequently to all the Evidents thereof, and ſpecially to Gordorſtouns Bond 
to Mr. Williaw More, It was anſwered, That albcit in the Competiigh 
Crawford was preferred; yer he derives no right from Gordonſtoun, oj 
William More; nor can the preference import an Atlignation to Gyyy, 
ffouns Obligement, to reſtore the Writs to Mr. William More, {o that Gy. 
donſtoun can only be conveened by this Exhibitton , 1n common { 
* Referring it to his Oath, that he had the Writs fince the Citation, or thy 
&* he had them before, and had put them fraudtully away 3 and therefor 
as to the having before Citation , neither Writ nor Witnelſles areadmiteq | 
to prove the having , but only the Parties Oath, becauſe the Delivery of rele 
Writs uſes not to be upon written Diſcharges, but Parties deliver then4 
manu in manum, without conlidering whether they have given Receipts 
or not. | 

The Lords found, that the Purſuer derived no Right from Mr,Willuw 1 
More to the Receipt or Obligement produced ; and therefore found hin IM - 
not obliged to inltru&t how he put away theſe Writs, otherways thanby his the. 


own Oath; but found that he ought to be (ſpecial therein, to whomhede- phin 
livered thera, and upon what account, unlels Mr, Filliaz More did concur W on 
in the Exhibition, yu 

The Kings Advocat contra Fairlie, February 1, 1578, fn 


He Kings Advocat purſues Fairlie of Bruntsfield, for Declaring *thi: pfoc 

& the Lands of Hattoun were holden Waird of the King,and that by WW 

& the Marriage of the Heir of Hatton, the Ground of the Land of Branj; nick 
« field wasto be poynded for the avail of the Marriage. The Defender al furt 
ledged abſolvitor, becauſe he bruiked the Lands by a Few- [nfefiment gran- Af 
ted by the Lairds of Hattoun,and thereby was ſecure by theA& of Parliament fore 
I457.cap.71.anent ſetting of Waird-Lands Fes, wherein the King Declare blig 
* He will Confirm ſuch Feus , or Waird-Lands , as are ſet to a competent but 
« avail; which Cuſtom hath declared to be the new; Retour- Duty , whichat Cor 
that time was a Valuation of the true worth of Lands, as they then payed; 


and Declaring © the Feuars ſhall continue during the Waird, unremoved, M 
« paying their Fen-duty to the Superior by the Waird , which hath ex l G 


been held an unqueſtionable ſecurity, till the AF of Par. 1633. © Annul. 

« ing Feus ſet thereafter of Waird-Lands , without their conſent or Cone Gt 

* farmations It was Replyed for the King , That the At of _ 
oun 
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funded upon, doth ſecure againſt Recognition, Forefaulture, and Remoy- 
ing by the Waird, or payinga greater Fen-duty than the Retour-mail, but 
mentions nothing of the Marriage , which is a diſtin& Caſuality from the 
Wardand paſſes by a diſtin4Gift,and there is no reaſon to extend it to the 
Marriage, becauſe for the Waird-Duties, the King hath the Retour-duty, 
but hath nothing for the Marriage, which therefore- muſt remain intire. 
2 The Defender hath taken a Confirmation of the King, bearing © an ex- 
epre Reſervation to the King of Waird and Marriage, which is produ- 
ted, The Defender Duplyed, That Feus were but Heretable Tacks or 
Locations , and the Retour-duty was the full Rent, as it was the time of 
the old AQ 3 and therefore the Feuar can be lyable for no more , nor the 
Fea-duty. 2% It is beyond queſtion, that if the King or other Superior 
conſent toa Feu, granted by a V Vaird-Vaſſal by Contirmation, or othcre 
ways, that he cannot quarrel that Feu upon pretence of Waird, Marriage 
or any other Caſuality ; but the foreſaid At of Parliament hathever been 
found to import the Kings Conſent, without neceflity of Confirmation 
and though multitudes ot Caſes have occurred, for claiming the Marriage 
ofWaird Vaſlals, to affeRt ſuch Feu-Lands, yet no Kings Advocat, or a. 
gp other Superiour, hath ever ſo much as raiſed a Purſuit upon that ground, 
though it were of great advanatge to them.{tis true a Marriage will be due 
tothe King by his immediat Vailal Hatton , which will affect him perion- 
ly, or any Eſtateof his, but cannot affet this Feu further than the Kings 
Yaſlal had right, wiz. the Feu-duty, which exceedsthe Retour-duty. And 
&to the pres it bears exprelly, 2s accords of the Law; ſothart ifthe 
Defender be ſecure by Law, he cannot be reached by the Reſervation in 
his Confirmation, 

| TheLords were clear that the Defence on the old AR of Parliament was 
levant , * That the Marriage could only affect the Feu-duty, exceeding 
*he Retour-duty 3 and delired that the Advocat might inſtruCt any one 
Deciſion in the contrair. 


Mackenzie contra Watſon and Stuart, February 5. 1678, 
* the Lord Elphine ſton having granted a Bond blank in the Creditors 
| name to Sir William Thoniſons Relit, ſhe for the like Sum delivers 
the Bond to Mr. Roderick Mackenzie, who being unwilling to diſtreſs Fl- 
Phingflon in his own name, fills up the name of He@or Mackenzie, and takes 
from him a Back-bond, bearing, 1hat bis name was but in truſt to Mr, Ro- 
dericks behove. Johns Watſon being, Creditor to HeFor, Arreſts in Elphing- 
fa hand, and purſues to make forth-coming : Mr. Roderick compears,and 
ptoduces the Back-bond, and alledges that this Sum cannot be made forth» 
coming for HeFors Debt, becauſe his name 1s only borrawed to Mr. Rode- 
rick behove. 1t was anſwered, that ſuch Buick-bonds can have no effeR 
further than againſt the granter, but not againſt his ſingular Succeſſor by 
Aſignation or Arreſt ment ,otherways no Aſſigney can be ſecured ; and there- 
fore jus credits is (tated in Hefor, and his Back-bond is but a perſonal 0+ 
bligement topay or dexude, which therefore may have effe& againſt He@or, 


but not againit his fingular Saccefor z and this will be an eafie way to marr 


e, and cheat Aſigneys, who ſeeing a clear Bond,are in bona fide 
to truſt the Creditor, or contra with himz and Mr. Roderick had a re- 
meed by intimation of the Back. bed by which it would have had the effect 
of an Aſſignation intimat, and thereby have been preferable to a poſterior 
Allgney or Arreſter, It was Replyed, T hat the common ground of Law 
5, that nemo plus juris in alium transfert quam ipje habet, &- quiſque ſcire de- 

cane quo contrabit ;, and therctore in perional Rights ſingular Succefſors 
Gggg 4 can 
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can never beſecure againſt the deeds of their Ccdents inſtructed by Wrin 
though their Oaths are not receivable againſt ſingular Succeſſorg and th 
fore no party by ſeeing a clear liquid Bond, and contracting bona fide, c. 
be further ſecure, becauſe it is without controverlie, that the Cedent die 
charge before [ntimation or Arreſtment will exclude the Afſigney gp Ar. 
reſterz yea Compenſation againſt the Cedent inſtructed by Weit will bay 
clude them, much more ſhould a Back-bord relating to the very right i 
{clf, which as pafums in continenti adjecFum is pars contraJus, It S try 
our Law to ſecure real Rights, hath by remeeds peculiar to us cutoff the 
deeds of Authors, which are not in the body of Infeftments or Reverſin 
Ingroſt or Regiſtrat, but that hath never been attcmpted or deligned jn 
perſonal Rights, nor is the matter now intirethat the Lords would geclrs 
they would reſpect ſuch Back-bonds, as to fingular Succeſſors, unley 
were expreſt or mentioned in the Rightz For there 15now fixa conſuerndpin 
the contrary, whereupon all Parties think themſelves ſecure by Back-lorg, 
as to perſonal Rights, yea as to Diſpoſitions before Infeſtments or Apr 
ings, before the expiring of the Legal, as was tound 1n the caſe of $y ty. 
dovick Gordon contra Skeen and Crawfurd, July 6, 1676. And there j; 
nothing more ordinar than when Appryſings are to be led, many Cregi 
tors Allign their Rights to one in whoſe name the Appryſing is to be led fy 
all, and takes Back-bond, that the Appryſers name # intruited tothe behny 
of the Cedent, which hath ever been ſuſtained againlt a) ſingular Succeſſor 
ofthe Apprylſing before the Legal expire 3 and though our cuſtome hath 
required intimation, to compleat Aſſigrations , yet never to com 


Back:bonds, reſtriJing or qualifying Rights, or declaring the truit or behoy * 


of any Party. ; 

The Lords found, that the Back-bond declaring the truſt, was effedu| 
not only againſt the Granter, but alſo againſt the Arreſter, Arreſting for 
the GrantersDebt, and therefore preferred Mr. Roderick Mackenzie toWfe- 


fon. 
Logan contra Couts, eodem die: 

Outs having obtained Decreet before the Magiſtrats of Aberdent 1- 
E” gainſt Logan, he Suſpends on Compenſation, alledging, though the 
Decreet bears Compenſation, it bears no Mandat, and that the Suſpender was 
out of the Countrey at that time, 

The Lords found that the Compenſation was not relevant poſt ſententi- 
am, though the Decreet had been inabſence, unleſs the Decreet werean- 
nulled by Improbation of the Executions, or otherways, in reſpeR the Adol 
Parliament anent Compenſation, allows the ſame only ante ſententiam, and 
not thereafter, 


The Owners of the Ship, called the Calmer and Sutton, contra 
Captain Smeiton and his Owners, February 6. 1678. 

Ws Smeiton having ſeized the Ship, called the Calmer, in Aug 

1672. ſhe was found Prize by the Admiral; the Strangers having 
railed Reduftion of the Admirals Decreet on theſe reaſons, that by the 
SwediſhTreaty it is agreed upon the tormula of the Swediſh Paſi, which be 
ing found, there ſhall be no further inquiry. And it being anſwered, 
that the Swediſh Treaty bears allo ar exception, in caſe there be any grtd 
ground of ſuſpitionz and none could be greater than here, wherethe Maſter 
and Company were Hollanders, In this Redudtion, the Lords found, the 
the Paſs was falſe, and convelled by the Maſiers Oath, though it bear, that i 


proceeded wpon Oath, yet he Depones that Samnel Sutton delivered the Pb 
to 
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him, and that there was NO Oath made, and Deponesthat the Owners cf 
rar tioned in the Ship, were not the true Owners, but that him= 
he Ship MENtl 4 S+ 
(ifwho was not expreſt was an 8 part Owner, and that the Loading be- 
Pitch and Tarr, pertained to Souttor an Engliſh-man, reſiding in Stock- 
bs except a parcel of Braſs-Wier which belonged to Sir Samuel Clerk re. 
ging at London, © Whereupon the Lords found that the Paſs being falſe 
« without Oath, and the Maſter an 8* part Owner, and that upon pro- 
« hation on either part anent his true Domicile, that it was found to be in 
« olland the time of the Capture 3 that therefore Samwel Soutton who had 
« hired the Ship, and theother Sweds Partners, had partaked with the ene- 
« my in covering the intereſt of an Enemy 1n the Ship, that therefore the 
6 Ship and Loading were Prize. The Strangers have raiſed a new Redu- 
gion, and alledge, that though the Maſter was an 8* part Owner, and 
then an Enemy, 1t could only make his own ſhare PriJe, but not the Ship, 
much leſs the Loading, which belonged to Soutton his Majeſties Subject, 
who reſided in Sweden but as an Erghſh Faftor, and that participation 
with the Enemy could not Contiſcat, but where it was known; therefore 
Clerks Braſs-Wier was freed by the Lords, becauſe he refiding in Ergland 
could not know the intereſt of an Enemy in the Ship 3 and for the (ame 
realog the Loading belonging to Soutton ſhould be free, becauſe hecould not 
know that the Maiters true Domicile was in Holland, having ſeen four Paſe 
ſs;by which the ſame Maſter Sailed with the faid Ship, as a Citizen of Cal- 
in the former War, and faw Teltificats from the City of Calzrzr, that 
he wasthere Burgeſs. ** Both theſe reaſons were repelled, and it was found 
«that Sowtton having given the Pals without Oath, and concealing the Ma-. 
& ter to be an Owner, that he wasnot in the condition of Clerk, but that he 
« did or might know it the Maſter had given his Oath conform to the Swe- 
& 6þ Treaty that he was an Owner, and that albeit he was called to be 
« . Maſter for Sweden in a former War,and had then Paſles, yet after that 
* Warhebad gone home to Holand, and had his Domicile with his Mo. 
« therin Hem in Holand, and had refided there the Winter before the 
& Capture 3 and though he was called again of new to be a Maſter in the 
« Foediſþ Service in this War,yet he had not again changed his Domicile, 
« which is by Burgeſs-brieves,and paying of Scott and Lot,without which 
* none can be Burgeſs 1n. theſe Countreys, and which therefore was ordi- 
* narly in ſeveral places, yet his true Dowicile could be but in one place, 
«2nd which was found to be inHolard. Þ he Strangers infiſted further on this 
realon, chat by warrand of the Kings Ambaſlador Covertry, Soutton had 
bargained with the Tarr-Company in Sweder, that they ſhould carry no 
Pch or Tarr to England, nor he to Holland, but that he ſhould furniſh the 
Kings Stores with Pitch and Tarr, which therefore he inloaded in the name 
ofthe Tarr-Company, l-{t his name being Englyþ ſhould make the Ship to 
tecarried to Holand, and that he was warranted to imploy any Ship, free 
or unfree, to furniſh the Kings Stores, and that this Loading was Imbark- 
edfor thatuſe,and bound for London : © Which beirg found relevant by the 
*Lords their AR in this Reduction, there was now produced for probatte 
on a Letter of the Kings, bearing, ** That Coventrie then his Majeſties Am« 
* baſſador in Swedex, had agreed with Sonttor to furniſh the Kings Stores, 
* and toimploy any Ship he pleaſed, free or un-free for that end ; and 
* that ſeveral Ships have been accordingly imployed, and that they were 
* delivered in 10 the Kings Stores, except this Ship, and the Fortune of 
*Trail-ſownd, which were ſcized by Smeiton in their Voyage. The Lords 
*lad allo found, that Strangers were not excluded from uling ſeveral Re- 
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* duQions,upon our Municipal Cuſtome, that where Parties compear th 
& cannot in the ſecond inſtance propone ' what was competenr and omir 
* ted in the firſt : Likeas the Kings Letter did bear, That where Pak 
& was found A-board, conform to the Treaty, the Ship ſhould not have 
« been ſeized, and that the King found that the Pals of this Ship was con. 
* form, It was anſwered for the Privateer, That the points in the AR yy, 
not proven by the Letter, eſpecially this necellary point, That the Log 
of this Ship was direGed for the Kings Storesz, but onthe contrary, thay, 
ing the moſt obvious and favourable point, for which Soutton had a forme; 
Letter from the King, be did lay ſmall weight on it, and infilted upon « 
ther grounds, as appears by the Decreet. 29. David Strang, whoſe Oath 
is produced, taken by Soutton without warrand, - Depones that this $j 
was bound for London, to be conſigned to him 3 but though his Qathhe; 
year after the Capture, he doth not pretend that the ſame was for his Mz. 
jelties Stores. 39. The Kings Letter doth approve what the Lords bay 4, 
ready done, and deſires the Parties only to be heard on new 1atters, and hy 
15no new matter, the ſame point being proponed, and repelled inthe fy. 
mer Decreet. 

The Lords found the Kings Letter proved, that the Ambaſſadg had 
agreed with Soutton to furniſh the Kings Stores, and that ſeveral Leap 
had been delivered accordingly, and that this Ship was bound for [1. 
don, and that therefore it was preſumed to be ſent for the Kings ule, un- 
leſs it were proven by Soxtions Oath that this Loading was not (ent foe 
the Kings uſe, but to be ſold indifferently to any that would: buy it; jg 
which Caſe the Lords found as before,that both >hip and Loading were 
Prize ; the Lords id alſo find it proven by the Kings Letter, that Satvy 
had power to imploy any Ship, free or unfree, and therefore found, tha 
if by Soxttons Oath it would appear that he had agreed with this Hola 
Maſter to ſecure himythat though he ſhould be found an Enemy, he ſhould 
be free, that therefore the Skippers eight part ſhould be free, otherways 
that the ſame ſhould be confilcate, but however, that the Swe (hare 
ſhould be free in reſpect of the Kings Warrand, but if the Loading was 
not upon the Kings account, that borh Ship and Loading ſhould be Prize: 
Likeas the Lords found, that the Kings Letter bore the Paſs to be confurn 
to the Swediſh Treaty, yet that the Ship was warrantably brought up, nre- 
ſpe of the ground of ſuſpition aforeſaid, and that ſhe was warrantably: 
adjudged upon the grounds aforeſaid for any thing was then faid 3 the 
Lords did alſo find that the reaſon now inliſted on, though it was mentic- 
ned in the former Decreer, and a Letter of the Kings tor verifying there 
of then produced, yet that it was not inſiſted on as relevant and provenby 
the Kings Letter, but the debate was upon other grounds, and no Part 
cular [nterlocutor as to this point, and therefore that it was not exclu- 
ded as proponed and repelled,albeit in Decreets amongſt Natives, [nterloc 
tors though they donot ſpecially mention all that is proponed,but thele thing 
which are inſiſted on, and moſt materia], yet in the ſecond inſtance all tha 
was proponed, is underſtood to be repelled as not noticed as relevantly 
the Lords, which is not ſo to be extended againſt Strangers. 


The Lord Forret contra Matters, eodem dies 
He Lord Forret purſues redu&tion of adefignation of a Gleib to th 
Kirk ot Coults, on this reaſon, that there was Kirk-lands in the Pr 
roch, which by the A& anent Gleibs, o»ght to have been deſ;gned beforeten- 
poral Lands, and yet this deſignation was out of temporal Lands now b 


longing to the Purſuer, and condeſcends upon Hoſpital-miln, and offers 0 
prove 
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ve that it is either Lands which did belong to the ;Trimity-Colledge, or to 


an Hoſpital,or maiſon de Dieu, It was anſwered, That this Gleib was long 


deſigned, and the Mimiſter is decemnalis &- rriennalis poſſeſſor, and needs 
not inſtruQ Þ1s Title, which is preſumed omni meliori modo; as mortified 
xr deſigned by the then Heretors conſent, and that Hoſpital-Lands were 
no Kirk-Lands, It was Replyed, That though the thirteen, years Poſlc(- 
fon preſumes a Title, yet preſumptio cedit veritati,and the deſighation is pro- 


duced, 2 The Miniſter bath no detriment, for he and the Heretor ct 


Hoſpital-milo is called by the Lords Warrand, who would not ſuffer this 
j0a to be quarrelled till the Miniſter might be ſecured in another, 
by calling the Heretor of the other Land, 

The Lords found, that the Miniſter had no prejudice, and therefore 
could not exclude this Purſuit upon his thirteen years Poſlefhon,and found 
the reaſon relevant, that they were Kirk-lands Lelonging to a Collegiate Kirk 
in the Paroch, and granted incident for production thereof, declaring thar 
ifupon produttion the Lands appeared to have been Hoſpital-lands, the 
Lords would then conſider, whether that Hoſpital-lands ſhould be defigned 
before Temporal-lands, 

Shewell contra Mowbray, eodem die. 
Onbray Silk-weaver in Edinbargh having defired Shewel Merchant at 


London, to ſend him parcels of Silk, he ſent the ſame in a Box, dee 


lvered by his Fator un-opened, whereupon «Mowbray gave Bond of bor- 
rowed Money, and being thereupon Charged, ſuſpends on this reaſon, that 
the true cauſe was Silk, which he took upon trult, without opening the 
Bax,but when he opened the ſame,he found it not of the colour or quan« 
tity for which he gave Bond,which he offered to prove by Witneſſes who 
ky it opened, 

The Lotds refuſed to admit Witneſles, ſeing he had received the Box, 
and had not opened the ſame in preſence of the Factor, but found it only 
probable by Shewels Oath, that the quantities and colour were not conform 
10 the Mandat, or the price was exorbitant, and that cm onereexpenſarum. 


Stuart contra Melvill, February 7, 1678. 

Obn Melvill being iebitor to Umquhile Henry Stuart, he gives him an Af- 
] lignation to a Bond dueby Patrick Scot, ſecond Son to Langſhaw; which, 
Aſlgnation bears warrandice at all hands, and that the Aſſigney ſhall recover 
pawent thereby. Patrick, Scot being dead, Henry Stuart as Heir to his Fa- 
ther, purſues Johns Melvill for payment ot the Sum Afſigned, becauſe he 
had not recovered payment from Patrick Scot, The Defender alledged, 
that by this Aſſignation and Clauſe of Warrandice, there was neceffarily 
Imported, that the Aſſigney ſhould have done diligence,it bearing expreſly, 
that be ſhould recover payment by the Aſſignation : Ita eſt, Though the Debi- 
tor Patrick, Scot lived fix years after the Aſſignation, the Aſtigney did no 
diligence againſt him : And it cannot be thought, that if the Affigney had 
forborn for 39 years to purſue upon his Aſſignation, that he could have 
returned upon his Cedent, ſeing the Affignation was not granted in cor- 
toborition of any Debt, butin ſatisfaRion of a prior Debt. The Purſaer 
anſwered, that this Clauſe muſt import the ſolvency ofthe Debitor the time 
of the Afſignation, and therefore the Cedent muſt prove at leaſt that he 
wasthen ſolvent,and had a viſible Eſtate, which might be affe&ed, It was 
Replyed, that ſolvency is preſumed, unleſs notour irreſponſality were 
proven, for after ſo long titve the Cedent was neither obliged nor took no- 
fice to inſtru the condition of his Debitor, which ſhould have appeared 
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by the Aſſigneys diligence, whereby if he had Incarcerat him, it woull 
have diſcovered his conditions 
The Lords tound,that this Clauſe imported the ſolvency of the Det; 
but that the ſame was preſumed, unleſs 1t were proven that he was an6e 
tour Bankrupt, br that the Afſigney uſing diligence, did not recover: _ 
3t Reſponſality be alledged, allows the Cedent to condeſcend upon any yi 
ſible Eſtate he had to affeR the ſame, ; 
Cleiland contra the Laird of Xirkurd, eodem die, 
Argaret Cleiland purſues the Laird of Kirkurd for making up of her 
Joynture, which her Hnsband was obliged to make appear tg hs 
worth and pay fixChalder of Viqual and 3co merks yearly. Then, 
fender alledged that by this Clauſe Linlithgow- Meaſure that is the common 
Standart behoved to be underſtood. Jt was anſwered, that the ſaid At 
only in relation toCommerce, and never took place in moſt Shires, ny 
particularly in the Shire of Tweddale, and that Contracts of Marriage je. 
ing moſt favourable, and of greateſt truſt, Parties conſider only the Ny, 
ſure of the Shire of the LandsContraQed. 

The Lords found the Meaſure of the Shire or Lands Contradted tohethþ 
Rule, and not Linlithgow-Meaſure. | 
Frazer contra Frazer, February 12, 1678, 
| H weh Frazer of Eaſter-tyre, and Frazer of Streichen , 2s Cantions 

1 having granted a Bond of 1000 merksto Alexander Frazer, gy 
aſſigned the ſame to Robert Frazer, in whole name Procels was intendyy 
againſt Streichen the { autioner , who alledged abſolvitor, becaule he of. 
tered him to prove by Roberts oath, that the Purſute was to the behoyeo 
the Lord Sa/toun his Son'or Grane-child in his Family 5 And by the Lo 
Saltonns oath, that the fame was payed, or compenſed, Tt was anſye. 
ed, That granring the Purſuite was to the behove of William Frazer Oye 
to the Lord Sa/toun who produces atranfſlition from Robert Frazy 
and thereby might proceed in his Authors name, or his own z Pur when 
any thing is referred to the cedents oath, he may exclude the (ame bythe- 
tranſlation. 7t being a certain Rule, that the Cedent cannot deponein 
prejudice of the Aſſigney, Ir was Replyed, Thar the Procefs being in 
the Cedents name, intented before any intimation, becomes thereby [i- 
tigious, and an Aisignation, or Tranſlation, though prior to the purſuit, 
yet not being intimat betore the Purſuir, and thereby the Cedent nothe- 
ing denuded, his oath is competent againſt the Aſsigney, 

W hich the Lords ſuſtained, and ordained the Cedent ro Depone, 
Blaickwood contra Alexander, February 13, 1678, 
V 1/liam Blaickwood, as having Right by Diſpoſition to certain 
Houſhold-pleniſhing from Archibald Edgar purſues Robert Alex- 
ander, tor delivery thereot; Whoalledged ab{oivitor, becauſe this plen- 
ſhing being in Archibald Edears Houſe, wherein he was tennent tothe De- 
tender, he had a tacitHypotheck therein, tor the Mail ot his Houſe, The 
Purſuer anſwered,7 hat this Hypotheck cannot reach further than a Term, 
or Years Maill, and doth not hinder the Tennent to diſpoſe of his Goods 
in the Houſe, much leſs can it reach the Goods of any other , which, 
even in an expreſs impignoration 4 now ſuo domino,could not affe.TheDe- 
fender Replyed, That this pleniſhing being the pleniſhing of the Houle, 
is lyable for the Mill to whomſoever it belongs, 29, This did once be- 
long to the tennent, and was in the Houſe, and therefore remains | 
nexu Hypothece, fo long as they are continued in the Houſe, 3?, The 


Purſuers Diſpoſition, with the Inſtrument of Poſſeſsion, doth not cranimit 
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the Property of the Goods, except there had been natural Poſſeiſion , 
Ba this Diſpoſition being retenta poſeſsione by the ſpace of two years, 
till the DefunRs Death , Law preſumes the ſame to be ſimulate, The 
purſuer Duplyed , That theſe Goods being diſponed to him before any 
Maill was due, he was thereby Proprietar, and the Rypotheck could not 
extend to any Goods whereof the Tennent ceaſes. to be Proprietar, be- 
tore the Maillsbe due, neither doth Retention of Poſſe lion infer fimula- 
tion, except in the caſe of Eſchear-Goods, and that by the ſpecial Statute, 
1592, Neither did the Diſponers making uſe thereof, inter Simulation, 
or that the Property was returned ro the Diſponer, the Purſuers Title not 
heing meerly preſumptive by Poſſeſſion, but poſitive by Write, and muſt 
requirea poſitive probation, that the Goods were Re-dilponed, 


The Lords found, that the Diſpoſition, an4 Inſtrument of Delivery 
44 inſtru the Property of the Goods to the Purſuer, and that thereby, 
they were not lyable to the Zypotheck of any polterior Maills, and that the 
Retention of Poſſeſſion 1n this caſe, did not inter Simulation; Neither 
making of ſome uſe ot the Plenithing, withour Ciſpoſing theteot, did infer 
the recovery ot the Propetty, without a poſitive probation, and thetetore 
decerned the Goods to be delivered to the Purſuer, 


Arbuthnet contra the Lady Knox, February 14, 1678. 

Rbathnet of Knox, aS Donatar of the Recoenition of the Lands of 
A Knox, by a Diſpoſition, and Infeftment of Fee by Collonel Barclay 
to his Lady, doth thereupon purſue Declarator of Recognition, The De- 
tender alledged, i®, That the Recognition was not incurred by thisIntettment, 
becauſe it was never acctpred, nor made ule of by the Defenders, 29. 
Becauſe it was only Concitionall, Failling Heirs of the Diſponers Body, 
and ſowas in «ffc&t but a Subſtitution, The Purſuer anſwered, That it was 
the Deed of the Vaſlall,infetting another in his Waird- Fre, without the Su- 
periors conſent, which inferred Recognit.on, and took place whether it was 
accepted or not, Neither is this a Subſtitution, but a conditional Diſpo- 
ſicion not granted in favours of the Diiponer and the Heirs of his Body, 
which faillivg,to his Lady,vut principally to her,incaſe there were no Heirs 
of bis Body, Both which points were ſo decyced, in the Caſe of the Lady 
Carnegy and Cranburn, T he Lords repelled the Defences , and [ſuſtained 
the Declarator, The Defender turther aliedged, Thar theſe Lands being 
tiken by her Husband to himſelt, and her in Conjun&-tee z and they 
thereon Infefr before this Diſpoſition, inferring Recognition, the ſame 
could not exclude her Conjun&-'ec,w hereunto the Superior did receive her, 
and which is equ:yalent toa Confirmation, 

The Lords tound, that the Detenders Lifereat,by her Conjuni-fee be- 
fore the Diſpoſition and Infeftment inteiring Recoznition ſtood valid, 
hotwithſtanding of the Recognition, 

Calderwood contra Angus, todem die, 

Y Charter- Partie, Fames Angus became oblidged to carry a Loading 
LJ from Leith to Burdeaux, tor David Calderwood, withall convenient 
diligence, whereupon Calderwood puriues Angus betore the Admiral tor 
Damnage upon his delay. and failling in implement of his Contact, of . 
fering to prove, that he had Loaded the Ship, by the 20th day of Drember 
vith Herring, and other Goods, that he had ofren deſired the$kipper to 
Nail, thewind being tair,and that he came from his own Houſe, trom Edin- 
bwgh to Leith, and ſtayed in the Defenders Houſe being to g9e aboard him- 
{elt;and that upon the 24.day of Fanwary,he took proteſt againſt the Skip- 
per for Dathnage, by the lols of his Mercar, eſpecially the Herring, which 
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if they were got landed before Lens, would loſe the Mercat, The He. 
fender anſwered, That after the proteſt, he bad uſed all Diligence, and 
made Sail the next day , bur was ſtopped by ſtorm, nacill the 1344 
day of Fanuery, when the Purſuer lejt him, and cited him "before the Ag. 
miral, Which Defence the Admiral thought relepayt, Whereupon the 
Purſuer raiſed Advocation on theſe Reaſons, Firff, That the Agmir 
did wrong, in not {uſtaiging the Lybel upon the delay before the protek, 
for though Proteſt may be taken ad majorem evidentiam, yet the Defer, 
der was 1n mora & culps, in not ufing diligence , when he was firſt requy. 
ed, and when other Ships went our, 2% That he ought to preſg the 
Purſuer to theprobation, that the wind was fair,at leaſt given a conjund py. 
bation, asto the Wind and Weather; The Detender anſwered, Thain 
this Contra@ there being no Term,nor Ly-days, «1 ajes interpellyt Þr0 by- 
mine, he was not in mora, untill interpellation, which overly words © 
not infer, bar muſt be ſolemn by Inftrument: Neither was it competent 
tothe Admiral to give a ConjunRt Probation, which was only ex adj; 
of ficio, and that there was a Storm, is much more poſitive and preg. 
nant, than the being of Fair Weather, | 

The Lords found, that Interpellation was requifit by Toſtrument, and 
fand no delay till then, and found that the Admiral did no wrong there. 
in, or in ſuſtaining the Defence, and theretore remitted the (Cauſe, 


Gordon contra Maxwell, Februaty 15. 1678, 

MV Ary Gordon, being Heretrix of the Lands of Robertoun, having by 
ker fi:ſt Marriage a Son, diſpons her Land to Robert Maxmwel, who 
diſponed the ſame to Fohn Glendinning her ſecond Husband within ; 
Moneth of the Diſpoſition made by the ſaid Mary to Maxwel, after gly- 
&innings death, ſhe is now married to Fohn Muire late Tutor of Caſiace: 
ie, and hath diſponed the Eſtate tro him, whereupon he is Intetty 2nd ſhe 
and her Husband purſue Redution and improbation againſt Robert Mur- 
well, and againſt the Son of Glendining. The Reaſons of Reduttioa ze, 
19, That the forſaid Diſpofition in favours of Mazwel; was only in tuft, 
to the behove of Glendinning her Husband, to evit the power oftReyocation 
which the Zaw allews to Husband or Wife , to recall] the Diſpofitions 
made by either to others during the Marriage , which muſt be preſumed, 
feing <Maxwel Re-dilpons to the Husband within a moneth, which 
is an obvious eleiding of the Law, and moſt infavourable in the aſe of 1 
W oman diſponing her inheritance to the behove ot her Second Hughand, 
n prejudice of the Heirs of her own Body, having then a Son of a former 
Husband, 22, The Purſyer was circumveened, in ſo tar as ſhe didnot fub 
ſcribe this Diſpoſition, after it was|drawn up, and read to her, but bs 
ing an illiterat Woman, gave warrand to two Nottars ro ſubſcribe a Wiit 
for her, which was related to her as a Tailzie of her Eſtate, ſubſticyting he: 
Husband to the Heirs of her own Body, but the Notrars drew it up of at- 
ther tenor,as it now ſtands, 3, She inſiſted in the improbation of Yar 
wells Seaſing, and offered to prove it by the Nottar, and Witneſſes inler, 
W hereby Glendinnings Infeftment would tall in conſequence, The Ds 
fender : Iledged 10, Minor non tenttur placitare (uper hereditate paterns,a 
therefore Glendinning being Intetr, his Son being a Minor, is ſecure till lis 
Majority, 2% The Purſuer hath Ratified Judicially chis Diſpoſition, 
and (worn, never to come in the contrair, 39, There being no Contra d 
Marriage betwixt the Purluer and Glendinning, her Diſpoſition to him 5 
in place of a Contra, and ſois no Yonation, the value of the Eſtate be 


ing very (mall, Fhe Purſuer anſwered to the firſt, That the __ 
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Minor n0n tenetur,&c, Harh many exceptions, and doth only relate to quar- 
relling the Minors Right upon Detects, or want of Evidence, but cannot 
extend to the faults of the Defunct, either.in Fraud or Force, much lels to 
the bene fit of Revocation of Ceeds between Husband and Wifez For ſuch 
re null ff morte £01 fir mentur , and the Granter thereot may ſummarly 
Toafiſt upon their own Right, wherein, if the Diſpoſition by Donation 
ante matrimonio, be obtruded, the Reply upon Nullity or Revocation is 
competent, either without Recudtion or Declarator, in the ſame way as 
1 Beverfions or Back-bond ot the Husband, would be comperent againſt his 
Heirs, To the ſecond it was an{wered, 1, That the Judicial Oath ot a 
Wife is required in Law to ſecure her againſt Force, Fear, or Reverence of 
her Husband, and ſo bears, That ſhe was not compelled, and though ir bear 
2 General Clauſe, 7 hat ſhe ſhall never come in the contrair, .. That can only 
he underſtood ſecundum [ſubjettam materiom, that ſhe ſhall not quarrel the 
ame upon Force or Fear z Bur could neither exclude Reverſion or Back- 
Bond, much leſs a Poſterior Rewocatzopn, upon the priviledge of Zaw, 22, 
The Judicial Ratificarion is nor inſtiucted by the AR of any inferior Courr, 
valeſs it bad been ſubſcribed by the Party, but the aſſertion. of a Clerk, 
vithout the parties Subſcription is not ſufficient, as has been oftimes found. 
Tothe third Defence, it was anſwered, That this Diſpoſition cannot be 
ſuſtained as a Contract of Marriage, becauſe there is nothing provided to 
the Wife, on the Husbands part, and though there were, yet it- is a moſt 
goproportionable, and irrational Proviſion to paſs by her own Children, 
adprovide to a Husband, 7 he Defender Replyed, that whatever may 
be preteniced, 1t the t:1{potition had bcen made to the Husband, or bad 
been clearly made to his behove, yet here the Diſpoſition was made to 
Maxwell a Stranger, who diſponed to the Husband, ſo that the Minor 
muſt diſpute and hazard his Fathers Right upon the truſt pretended to be 
in Mexwels perſon, which though it were competent againlt a Minor, yet 
were only probable by Oath of the Defender, or Writz but no Writ is pre- 
tended, and Maxwel's Oath cannor be received againſt his ſingular Succeſ= 
for, nor can truſt be preſumed, becauſe Maxwell diſpones to the Husband 
pith abſolute Warrandice. And as to the ſecond Defence, on the Wites 
Ratification and Judicial Oath, it ſtands Rtill relevant, becauſe not only 
hath the Clerk ſubſcribed here, but the Judge alſo, which is abundantly 
luthcient, ſeing the Woman could not Subſcribe : And likewiſe the third 
Defence ſtands relevant, becauſe the Eſtate being ſmall, and the Husband 
aGentleman, it was but a competent Tocher, though he had nothings 
but it is offered to be proven that he made a provition in favours of the 


The Lords repelled the firſt Defence, and found that the Revocation 
of Huxband or Wife, of any deed done to the other Spouſe during the 
Marriage imtnediatly, or by interpoſed perſons was competent ſummarly, 
and not excluded by the Minors priviledge. They did alſo repell the ſe- 
cond Defence, upon the Judicial Ratification and Oath. And as to the 
third Defence, they did before anſwer ordain the proviſion made by the 

and the value of the Eſtate diſponed to be proven3 and 1n re- 

[pet of the preſumption of the truſt, by the Diſpoſition to the Husband, 
( albeit it did contain abſolute warrandicc) ſeing there might be a Back- 
limiting the warrandicez The Lords ex officio ordained Maxwel to 

d on the onerous cauſe of the Diſpoſitions of the Purſuer and the 

Spouſe to him, and to adduce ſuch evidences therefore as he could. 


The Lords did alſo ordain the Writer and Witacfles to be Examined anent 


Hhhh 4 the 
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the manner of her Subſcribing the Diſpoſition, reſerving to the Parties to 
be heard, whether theſe Teſtimonies ſhould remain in retentis till the De. 
fenders Majority, or whether his priviledge did not exclude Rk edugign 
upon his Fathers fault by: force of fraud 3 they did alſo Afſign the ſage 
time for improving Maxwels Seafin by the Nottar and Witnellcs inſert, 


McNeill contra Baillie, February 20. 1678, 

©Neill of Crear having purſued the Baillie of Falkirk, which i 
M Burgh of Regality, for the efcape of his Debitor a Fleſher in Ry. 
kirk; The Defender alledged Abſolvitor, becauſe he had given ſuffice 
concourſe to the Meſſenger who apprehended theRebel,by ſending aTown. 
Officer with him; and that the Rebel had eſcaped from the Meflenger any 
Officer vi majord, which was found relevant ; and for proving whereof 
Witneſſes were adduced, who proved that the Baillie ſent a Town.Os. 
cer, and that the Rebel run away from the Meilenger and Officer, and thy 
they overtook and apprehended him, and that he pulled from the Office 
the Baillies Staff which he had given him; and after ſtrugling with the 
Meflenger and Officer,he got from them and run away; and that he neither 
made uſe of Gun, Sword, Whinger, or any other [n{trment to make his 
eſcape, At adviſing of which Cauſe the Lords were of ditterent Judge: 
ments, whether the Defence was ſufficiently proven or nor, ſome being of 
opinion that the Baillie had done his duty, and others not ; and the matter 
being of conſequence, that both Parties and Magiſtra:s might know their 
duty. The Lords ordained the Parties to be heard. on thele points, ws; 
Whether M agiitrats being charged upon Caption to take Rebels, and implyel 
Officers to incarcerat them, . who are not anſwerable for the fault or falzie if 
theſe Officers, if they were either negligent, or colluded 3 and whether a Jt 
having ſtrugled with a Meſſenger and Officer eſcaping, that it was thereby ry 
ven or preſumed that it was vi majori,or rather that it was to be preſumed by the 
regligence or colluſion of the Officers, Whereupon it was alledged for the 
Purluer, that the Defence was not ſufficiently proven, or that the Baillie 
had done his duty, becauſe by the Execution of the Caption produced, it 
appeareth that the Meſſenger did attack the Rebel, and touched hm with 
his Wandin preſence of the Baillie, and that he charged the Bailhe totake 
and incarcerat him, and that the Baillie only ſent an Officer with the Meb 
ſenger to carry him-to Priſon, which Officer had not a Halvert, but on- 
ly the Baillies Staff: And albeit Meſſengers have two ways to execute Cap- 
tions, one by making the Rebel the Meflengers own Priſoner, and requi- 
ring Magiſtrats in Burgh or Landwart to concur, if the Rebel offervic 
lence to eſcape, the Meſſenger may require any of his Majeſties Lied 
in which caſe the ordinar courſe is an Othcerz or otherwayes the Melien- 
ger doth by the Letters of Caption, which bear warrand to al/ Magiitrats in 
Burgh or Landwart to take the Rebel, and incarcerat him , according} 
charge the Magiſtrat to take and Incarcerat the Rebel 3 in which caſe the 
Rebel becomes the Magiſtrats Priſoner, and he is lyable if he eſcape ſme 
majori, which is no: to be accounted by over-powering one or two Ofl- 
cers, but the Magiſtrat is obliged, as he ſees the ſtrength and condition of 
the Rebe], to adhibite ſufficient force, and whom he employes are upd 
his hazard if he «collude, or negle&; and whatever may be pretend 
where the Magiſtrats concourſe is only required,that the ſending an Officer 
may be ſufficient, if more be not required by the Meflenger, nothing al 
be pretended after the Rebel becomes the Magiſtrats own Priſoner; but 
that if he eſcape either before or after he is Incarcerat, and not by force, 


which the Magiltrat could not withſtand, or by an accident he __ > 
Qrciee) 


{ 
q 
ct 
w 
fa 
ct 
th 
an 
.M 
di 
rec 
at 
<> 
ha 
tin 
bet 
ec 
0b 
gl 
Me 
&, 
car 
04 
hot 
and 
fore 
the 
ty t 
ther 
Oty 
&d c 
whic 
Deke 
lyer 
the 1 


- — ua 5=©= — = — WH” —— —— 


* * % 2 SY & 4 - 23, 3. 3. et.at.trr.Aruto ro: 


The Deciſions of the Lords of Seſton;z16978, 617 
treſee , be i lyable, and at his peri]l muſt make uſe of ſuch Officers and 
ather$aS1Pay ſecurely put the Rebel in Priſon, and the imploying an Offi-, 
& without, an Halbert, or Arms, bur a Staff, cannot be ſufficient; and 
vhen one, mae unarmed (trugling eſcapes from two, it caniiqt. be pre- 
tamed to be 97 24jori, but by colluſion or negligence, otherwiſe all exe« 


"ation by Caption will certainly be eluded by ſceming to (truggle with 


the Rebel, and yet letring bjym goeither by favour or reward. [t was 
apſwered for the Defender, That his Defence is ſufficiently proven, for 


 Magiſtrars ſerving gratis without Sallary, are-not obliged for the moſt exaR. 


diligence 3, and it having been the ordinar cuſtom, that when Meſlengers 
ire concourſe of Magiſtrats, to ſend a Towns Officer, it muſt exoner 


it leaſt-fox what is paſt, in regard of the cuſtom z but if the Lords will de- 


are more diligence requiſite for the future, they may in this caſe as they 
have in others, by AR of Sederunt, admit the bygone cuſtom, but for the 
time coming, May require more exact diligence ; and in this caſe the Rebel 
being a Fleſher, and a Robult Fellow, it muſt be preſumed that 'he did 
cape by force, and not by colluſion or negligence. 29. Creditors are 
gliged t0. give Meſlengers ſufficient affiſtance in their Charges, and Mas 
iſtrats. obliged to recerve Rebels in their Tolbooths, and in this caſe the 
Meſſenger 01d not require more concourſe, but acquieſced with an Offi- 


ee, though unarmed, 


The Lords found, that-the Baillie bemg charged by the Caption to in- 
arcerate the Rebe), he was obliged todo the ſame effeRually, being withs 
in his Burgh, and offered to be ſhown to him, and that the Creditor was 
not obliged to furniſh aſſiſtance to the Meſſenger, who by the Letters might 
and did charge the Magiſtrats to take and incarcerate the Rebcl, and there- 
fore foun#l,, chat the negligence or colluſion of the perſons empſoyed by 
the Magiſtrat, was upon his peril, and found that he bad not done his ou- 
ty toincarcerate the Rebel, and that the Rebel had not eſcaped. i majors, 
therefore decerned the Baillie to pay the Sum. | 


Oliphant contra Cowper, February 21, 1678, 
He Tutor of Stormont having drawn a Precept.upon Camper to pay 
T to Kinfauns Boo merks, Kinfauns alſigag3he-Precept to . Lawrence 
Ophart, who thercupon purſues Gilbert Cowper! for payment, who alledge 
ed compenſation upon Debts due by the Cedent before the Aflignation, 
which was found relevant, and an AR extrated, which being, called, the 
Defender produced ſome Writs for. proving the Cedents Debts 3 the Pur- 
ſyer was content to allow what was produced, and craved Decreet for 
thereſt.” The Defender alledged, That the Ordinar could not adviſe 
the Writs produced for ſatisfying the deſire of AQ, but the ſame behoved 
to be adviſed by the Lords, provex or fot proven, according to the ancient 
and inviolable cuſtom 3 tor though the Ordinar may refuſe to admit Writs 
not relating tothe Cauſe, when offered, to ſtop. circumduRion of the 
Term, yet it that which is proper be offered, he cannot adviſe whether it 
proves in the whole or in part, which is a great ſecurity to the Leidges, 
and bath this advantage to Defenders, that before the-Probation come in 
to be adviſed by the courſe of the K oll, he may produce further, 
The Lords found, that the Ordinar could not adviſe the ProduRion, 
but declared, that if the Defender would not conſtnt to a Decreet for the 
Smerplas, but delay, the ſame ſhould be cum onere expenſarum, 
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7 Drummond coritra Stvart, February 22, 1678," © 
Ir Akxander Bruce of Broomhall being Donatar to the Matriape of 7, 
' n:ry5fie, did purſue for the Avail thereof;and did obtain a Decreet 

25600 mefks for theſingle Avail, with a Reſervation to inſiſt for makin 
#Þ the double” Avail as accords,which he did aſſign to Drummond of Mackans 
who now inſiſts for the remainder, to make up the double Avail, ang al 
ledges' that he having contracted in Marriage with Iunernyties Sifter, his 
Good-Father forced him either to quite the Marriage or 5000 merk; of 
the Tocher, and accordingly he quit the 5000 merks, and to be repaired 
took this Aſſignation. The Defender alledged Ab/olvitor, Becaiiſe 16, th 
doubleAvail is only due in caſe of the Vaſlals conternpt refuſing a ſuirable 
Marriage offered by a Superior ; and though the fingle Avail be Faygy. 
rable, yet the double Avail is penal and odious, and therefore all forms. 
lities muſt be (triRly obſerved,and the matter muſt proceed optima fe; but 
here the Inſtrument of Requiſition is not ſufficient, bearing the offer of 
Wife, and an interview, and requiring the Vaſſal to appoint a time for the injy. 
view and Marriage, and the Vaſſal having appointed a day for the inter. 
view, ' but refuſed to appoint a day for the Marriage till the interview, 
paſt, therefore the Superior named a day for the Marriage, which wa © 
unreaſbtiable precipitation, 29 The Kequiſttion was captious and fraugy. 
lent, becauſe the Vaſſal was marriageable ſeveral years before, and never 
required til] his Marriage was agreed in all points, and the day thereof 
appointed,” ſo that he was not free, and it was no contempt of the Supe. 
rior to refuſe another Wife, 39. The Woman offered was then under 
promiſe or agreement of Marriage with a Ribbon- Weaver. The Purfig 
anſwered; That the Reqniſition was ſufficient, and did never require two 
Inſtrumehts but one, for both interview and Marriage 3 and feitg the Vil 
ſal appoirited the day of interview, and refufcd to appoint the Marriage, 
the Superior might juſtly appoint the ſame, but the Vaſlal did not keep 
the day appointed for the imterview himſelf. To the ſecond, Noereluy, 
for though there had! been a ContraQ of Marriage ſubſcribed, it couldnot 
prejudge the Superior; and there was locus penitertie, the Vaſkl migit 
refile 3 -and if a Contraftat a Marriage could prejudge the Superior, a 
double Avail could never''te' obtained; and repeated the fame anſwer tg 
the third defence, | | 

The Lords found the Inſtrument of Requiſition ſufficient 3 but found 
that the Vaſſal havingcontinued'Marriageable for a long time unrequir- 
ed , and having agreed in Marriaye as to all the Points of the Contratt of 
Marriage, and appointed the day to folemnize the Marriage, ſhortly 

ter the agreement 3 his refuſal was not Contempt , though there wasno 
Contra@& ſubſcribed, it being the Cuſtom now to ſubſcribe at thetime ofthe 
Marriagez and found the other Defence relevant, that the 'Woman wis 
under Promiſe , or'agreement of Marriage , and allowed the Communen 


in the Marriages toprovein both caſes, 


_Campbel, &c. contra Bain, &&c. February 27. 1678, 

Ne M< Millan, a Drover having bought Cattel from Sir Fame: Me 
() donald and his. Son Donald Mcdonald, he did grant two Bonds forthe 
price, one to'Sir James, and theother to Donald, in both which, thenane 
of Mr. John Bain of Pitcairly being. contained as Creditor, he Charged 
Memillan ,” who Suſpended on Double-poynding, and in diſcuſſing of the 
Suſpenſien , Compearance was made for ſome Creditors of Sir Jamesand 


Donald Mcdonalds, who arreſted the ſums in M<willans hands, as ben 
| ue 
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Jue to Sir Fames and Donald Medonalds their Debitor , and did offer to 


by Mr, Jobn Bains Oath, that the Bond. was blank ab initzo, inthe. 


wh and power of Sir James and Donald Medoraids, and betore hisname 
yas filled up they did arreſt , whereupon he did Depone, that the Bond 
ted to. Donald M<donald was blank in the Creditors Name ab initio, 
ind that his name-was not filled up till fuch a day, which was after the ar- 
reſtments. - But as to. Sir James Mcdonalds Bond, . he Deponed, that he 
had reaſon to believe his name was filled up in it ab avitio,, jn farisfation of 
:Debtdue to him' by Sir Jazes,and that Sir Fees had fo written to hit, 
8The Lords having adviſed the Oath , found that it proved the Reaſon, 
«3 to Donalds Bond, and therefore preferred the Arreſters, bur found 
«that jt proved not the reaſon as to'Sir James Bond , and therefore prefer- 
dred Patcairly, albeit the Bond was not delivered ro him, till after the 
6arreſtments; and found, that Bonds taken by Debitors,in the name of their 
« Creditors were effetual againſt poſterior Diligences,and that the Debitor 
8#could not alter nor affe&t the ſame , though only delivered to bim, and 
*not to his Creditor, and that thereupon the Creditor, whole name was 
«filled up ab initio, had a&ion of Exhibition, to compel the Debitor to 
& deliver the Bond, and againſt the granter of the Bond , to make pay- 
*ment, which may be proven, either-vy the Bond, or by the granters Oath; 
[the ſaid Suſpenſion there was an. multiple- poynding at Mcmillans In- 
ſtance againſt Sir James and Donald Mcdonalds, Mr. John Baiz and ſeveral 
Aneſters, whereupon Mcmillan alledged that he had made payment to Mr.” 
mes Cunninghame , one of the Arreſters, by Sir James M<donalds war 
rnd, and had obtained from Mr. James an Allignation to Sir James Bond, 
and the arreſtment thereon , which he produced in Proceſs, ** Yer the 
% Lords did not ſuſtain the ſame,and found, that Mcwrillan coald not lately 
« ray upon Sir James's Warrand , his Bond being in Pitcairlies name to 
*hsown behove, whereupon Decreet being extratted, Mcmillan preſent- 
&d a ſecond Bill of Suſpenſion, as being troubled by James Campbel, Mr, 
James Cunninghame, and other Arreſters, who did not compear in the firſt 
Derreet, though they were called in the Double-poynding, and the Cauſe 
being ordained to be heard upon the Bill. It wasalledged for Campbel and 
(arninghawe, that they ought tobe preferred to Pitcairle, asto Sir James 
Medmalds Bond, becauſe they offered them to prove that the Bond was 
blank ab ivitio, and before filling up of Prtcairlies name, and Intimation 
thereof, they did arreſt, It was anſwered for Pitcairly, thatthe Bond be- 
ing in hisname, the ſame could not be taken from him, but /cripto vel jura- 
wento, and that he had already Deponed , and denyed that the Bond was 
blayk 4b initio. It was Replyed for the Arreſters, That theſe who com 
peared had referred their reaſon of preference to Pitcairlies Oath, who, ac- 
ingly was preferred - But theſe Arreſters now compearing , will 
notreſer the ſame to his Oath ; but offered to prove their Allegiance thus, 
by inſpetionof the principal Bond, whereby it would appear that the Cre- 
ditors name was filled up wich another hand andink, than either the Body, 
Date or Witneſſes 3 and by the Oath of Sir Jawes Mcdonald, and his Ser- 
vatits, to whom the Bond was delivered , and by M<wilayy Oath, and the 
Wimeſls inſert,and by other famous Witneſſes who ſaw the Bond blank ; 
and thongh it be a common Broccard , that Writ cannot be taken a. 
way by Witneſſes, yet it hath many Jimitations, and none more neceſſar 
than in Blank-bonds , whereby Creditors are diſappointed , and cannot 
» Nor reach their Debitors Goods nor Means, which is thereby fraue« 


Wlently keeped ſecret, and in all matters of Fraud, Witneſles and 
I 111 2 other 
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other Evidences are competent. It was Duplyed for Pitcarrlie, Tha he 
having Deponed, .it were bard by another P:obation to control his Oy, 
 Andasfor Camminghame, bis right was produced and Pitcarrly preferreg in the 
former Proceſs, . It wasTriplyed for;the Arreſters, that they could not be 
prejudged by the voluntar Decd of other Arrclters, rcterring it to: Pig, 
lies Oathy For if they copld Luſtrud their Reaſon by Writ, it would ng 
be:Repelled, though contrair to Piteairlies Oath : So neither can aty 0. 
ther Probation; but here Pitcairlies Oath is not poſitive , but only an 
Oath of Calumny, or Credulity, ** That he has reaſon to believe hisnane 
%,was filled up ab initio, Sir Jawes M*donald baving fo written to him and 
therefore if Sir James Midonalds Oath had been craved, to whom Pig. 
lies Oath refers,.it would not have been refuſed 3 and it he had Deporey 
contrair to his Letter, hisOath would have been effeQual, and there 
fore'cannot be refuſed now to theſe Parties , who did not compear iq the 
firſt Decreet : For though Memillan compeared, and produced Cn 
Right, as being aſſign:d to'him with warrandice, albeit 1t was not (ſtan, 
ed , becauſe he referred the matter to. Pitcarrlies Oath, which provedngy 
for him; yet Mcmillan having now Charged Crnmninghame upon the Wy. 
randice of his Aſſignation, he has thercby good interelt tv compear, ang 
crave preference upon his arreſtment, 

.-The Lords found, that Pitcair/ies Oath was not politive , and fognd 
that theſe Parties now compearing , not having compeared before, mi 
prove their allegiance by mfpeftion of the Bond, anu by the Oathdfthe 
Witneſſes inſert, and of M*millan , Sir James Mcdonald and his Servant, 

It was further. alledged for Pitcairiie, That theſe Arreſters now compet. 
ing, being Cited in the Double-poynding, whereupon the former Deereer 
proceeded, and not compearing, could not be heard in the ſecond inſtance 
by. the Act of Parliament 1584. cap. 3. It was ahſwered, That the id 
ARdid only ſecure Parties ; having obtained payment of by-run Profs, 
againſt thoſe who were called, and compcared not z But here the materi 
intire, the ſums being all in M*millazs hand. 

The Lords found, the Arreſters now compearing, not to be excluded, 
though Cited in the former Double-pouinding, and not compearing, {ting 
nothing was uplifted from Mc<willan th: common Debitor, at leaſt mbar 
as Concerns what remained in his hand unpayed. 


Lamont contra Boſwel, eodem die. 

Y Charter-party Coluil Lamont was obliged upon Fraught to cary his 

Ship from Kirkaldy to Dueensbridge, and back again, for which Hen. 
ry Boſwel was obliged to pay him theretore eight hundred merks: who being 
Charged therefore, he Suſpended on this Reaſon,thart the Skipper in his Voy- 
age to Queensbridge being near Mililrand, and (taying ſome days there, the 
Suſpender went a Shore, fold a part of his Goods at good rates, and did 
require the Skipper to diſload, which he refuſed, and therefore he mult 
deduce the Damnage. The Skipper anſwered , That by his Charter-pary 
he was only obliged to goto Zneensbridge, and that breaking bulk at Mi 
ftrand without an Entry, he might forcfault the Ship. The Suſpender re 
plyed, That this Bargain by Location and ConduGtion, being contraiwhe- 
4 fidei, the Skipper could not refuſe to ſet in to any ſafe Harbourinthe 
way'to 2neenyjbridge, or to difload any parcel at-Sea,; which the Sulpen- 
der-offered to- receive by Boat ſeveral Leagues from Land and there 1sno 
hazard to-ſe}l -a parcel of Goods in one Dominion, and the reſt in another, 
—_ where'the Cargo isdire& to any Notuinion, bulk may not bebroken 
there. VIV: | = 
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The Lords found, the Skipper ought to have difloaded the foreſaid par” 
41 at Sea,and therefore onght to deduce the Damnage. 


4 Wood contra Stuart, Fune 7, 1678, 
00d in Bute Purſaes 2 Spwr/zie of ſome Goods, The Defender al- 
ledged lawfully' Poynded, The Purſuer Replyed , they were 
plough-Goods, which was not lawtul to be Poynded in Plough time, Te 
ms Duplyed, That Plough-time is no determined time, bur muſt run from 
the aftual yoking of every mans Plough - But the Purſuers Plough neither 
kad been, nor could be yoked before this Paynding, by reaſon of a great 
Froſt, It was Triplyed , that Plough-time muſt be accounted according 
othe time that Ploughs nſes to go in any place in Scotland, beginning 
in 0Zeber, and ending in Fane. 
The Lords tound, that Plough- Gogds ought not to be poynded during 
the ordinar time that Ploughs ules to go, by the Cuſtom of ſeveral places 


ig the Countrey; which being come, though che Ploughing was hindered - 


begin for Froſt , they found Plough-Goods could not be Poynded, nei- 
therdid they Conſider what Goods were neceſſar tor Ploughing the De- 
kaders Ground,. but what was accuſtomed. | 
The Commiſſioners for the Shire of Berwick contra Craw,Fune 18,1678, 


Mquhile 7 hom s Bruntfield being a BaFard, and having no near Re- 

4 lations, did nominat Fobn Craw his Executor , and leir ſeveral Le- 
excies to publick Utes, and ſpecially for building a Stone- Bridge over the 
Water ot 8/acader,the ſum of 4coo merks,and ſays, That Blacader was owing 
lim 5000 merks, which he appointed to pay George Gordon, and to build the 
Indge,and he app inted the Earl of Hume and others to ſee the ſame performed; 


adatter ſeveral other Legacies by the laſt words in the Teſtament, he leaves 


wat could be ſpared after the expenſes of his Funerals,to hisExecutor,who buil- 
d&d the Bticge withour ar vice of the Overſeers, whereupon the Juſtices of 
Peace in thatShire appointed ſome of their number to purſus theExecutor for 
payment of the ſuperplus ot the 4000 merks , over and above what was 
waited on the Bridge, which was bur 1000 merks to be employed for the 
like end,viz, For : building of another Bridze, The Defender alledged ab- 
ſolvitor, he having tulfilled the Detunts W1ll in Building the Biidge, and 
what could be ſpzred ot the Eſtate, was letr to himſelt z neicher was 4000 
merks left generally to pious ules but to build this Bridge ; which being 
done, no party had [nrereſt co purſue tor any further ; The DetunAts in» 
tation being only the Bridge, and no part ot his t ſtate could be intervert- 
ed orapplyed without his w:1], more than Herriots Mortification for a HoCſ. 
pita] of ſo many poor Boyes might have been interyerted to a better uſe, or 
eltrited to their necefſicy ; and there is nothing more religiouſly obſer- 
red than the Wills of Vetun&s, by all Civil Nations. The Interverſion 
it ſetching whereot wonld Diicourage all ſuch good Works and there- 
fore, though the Purſuit be tavourable, there-is no Law forit; nor have 
Purſaers any intereſt in it, 2%, The Defender is not only Executor, 
bit.is Donate to the BaFardy of the Detunt , who having no Children, 
couldneitherTeſt nor Legar. The Purſuer anſwered, that this Legacy be- 
I0g for a publick uſe. was' a&Fio popularis , moſt proper for the Juſtices of 
rece; who have the Charge ot Bridges ; and as to the Legacy it ſelt, it 
$ dear, not to. be fimply for the building of aBridge,burt 4000 merks for 
Weing of it, which ought to have been all employed on the Bridge, to 
made it fair, but the Detender without any Advice of the Overſeers, 
made it flight, and it canaot be controverted , but the whole : 000 


1111 3 merks 


- _— by - —— - _ y 
— — ——t— [it one —— O—_—__—c_— 
DO IIS — _ _— 


4 
[+ 
* | 
4 
- 
qd: 
0 
I 
* 
# 
- 
' 
8 | 
TY 
i 
z 
q 


q 


Shy ——— > —— 


— — 


622 The Deciſons of the Lords of Seſſion, 1698, 


merks might have been wared out upon a Bridge there, ot a fine ſty4y;, 
and theretore the Ezecutor ſhould not lucrari ex ſua cu/Þa, but the far, 
plus ought to be Diſpoſed for another like . pious uſe: Anq ,, 
ro-the- Defence of the Gift of Baardy, it ought to be Repelled, in ref 
of the Legittimation produced, whereby the King gave tefamenti fadtiony 
ro the Defun&t thougha Baſlard, | 

The Lords ſuſtained the Proceſs at the Purſuers Inſtance; and found thar 
theExecutorhad not fulfilled theDetunds Will,and that the ſuperplus g 
ro be employed on another pious Uſe ; and therefore the Lords Ordi. 
ed theteſt co be beſtowed upon the other Bridge, deſigned by the Juſticy 
of Peace, and O:dained the Name and Arms of the Defun@ to be putgy 
the Bridges; and repelled the Defence of Ba#ardy, in reſpe of the zz, 
gittimation, 

Dickſon and Paterſon contra Towne, Fane 19,16" Y, 

Y Contra@ of Marriage betwixt umqutule Thomas Young and Ileke! 

Dickſon, he was obliged to have ready in Monty 10000 pounds and ty em. 
ploy it on Security and Land for her Liferent uſe;,and all the Moveables Cy 
during the Marriage, are provided tothe Bairns of the Marriage, The (aid 
Iſobel and her ſecond Husband Robert Paterſon purlues Thomas Towng the 
only Child of the firſt Marriage, to fulfil the ContraQ, in lo tar as wy 
not fulfilled by Contra@ in Land , bearing to be in Implement thereef jy 
tanto , and inſiſted tor the (uperplus of the Anaualrent ot 10000 
over and above the free Rent of the Land, The Detender all:dged, Tha 
the Purſyer had Intrometted with the Moveables, which behoved tobe 
imployed in the fi:ſt place , for making up the Literent, and (o intwhs 
buit. 29, Thatſeing the Purſuer Literented the Defuncts whole Eſtate, 
ſhe ought ro be lyable to a Modification to the Defender, as appearand 
Heir, The Purſuer anſwered, That this Imployment being an Heretable 
Leſtination, it could not burden the Moveables ; for though a Creditor 
might Diſtreſs either Heir or Executor, yet the Executor would have Re- 
liet againſt the Heir : And in this cale, the Defender being both Heir and 
E xecutor, the Heretage muſt be firſt affeted, ſo that the Movable muſt 
be tree, and the Purſuer will have the third of them, and cannot be Jyable 
in this Proceſs for any Intromiffion with them, mach leſs for a Moditcati- 
on to the Heir, The Defender Replyed, That the Obligement toem. 
ploy ſums , has ever affetted the Moveables primo loco, and is a Moveable 
Debt quoad Debitoremz neither can the Purſuer claim a third, becaulethe 
Moveables acquired during the Marriage , are provided to the Heirs ot the 
Marriage; and as to the Aliment to be Modified co him, as appearand Her, 
he hath a Proceſs Depending for it, which ought. co be takenin incidenter, in 
t::is Proceſs, 

The Lords found the Moyeables to be lyable primo loco z and foundhe 
Reli&t to be excluded from the Moveables conqueſt during the Marriage, 
accounting theſe Moveables only Conqueſt, which exceeded the Defunds 
Moveables before the Marriage , and Declared that they would modife 
an Aliment, accordiug as the condition of the Eſtate ſhould be proven, 


S-ot contra Falconer and Edmiton, Fune 20 1678, / 
Obert Scot purſues ReduRtion of an Appryſing led againſt him in the 
R name of Sir Fohn Falconer, upon a Bond granted by him to Faws 
Fadmiſton, my theſe Reaſons; 19, That the Decreer of Regiſtration 
whereupon the Appryſing proceeded, is null, the Bond being Regiſtrati 
the Sheriff- Court- Books of Edinburgh, without a Watrand in the ay 
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*Qrarion, for that Court in particular;but onlyiln general, in, «xy :com- 
ec within this Kingdom: 1.1 ? g 380 oY $121.20 
The Lorcs Repelled this Keaſon, and found the genera] Clauſe ſufficient 
for Regiſtrating the Bond,. either in the-Books of Seffion, which is com- 
ent ro 21] the Leidges , or any other Court, where ;the Debitor had 
peeſdencerhe time of the Regiſtration, and thereby-is within that Ju- 


To j10N. 
The ſecond Reaſon of ReduRion was, becauſe the Appryſing was 
led defore the time of payment, contained in the Bond, which though they 
hair 3 Clauſe , That in caſe two years Annualrent run together unpayed, the 

wripal ſum ſhonld then be payable , as if that Term had been expreſt ' Yet 
*hat could be /no ground ſummarly to Compryle , without a Declarator z 
Forſeing Appryſings had exorbitant advantages, they are #ridti[ſimi juri, 
It was anſwered , That the Legal was yet running, and the Lords are in 
aſe ro ſuſtain, yea and to ſupply the Dete@ of Apprylings, as to the Cre- 
ditors Security, and though Clauſes irritane require.Declarator, when they 
xe penal, and ſo purgeable pendente proceſſu ; Yer here the delay of the 
Temis a favour granted conditionally upon payment-of the Annualrent, and 
the Failzie takes nothing from the Debitor, ,. 

The Lords ſuſtained the Appryſing, ſeing the-Legal was current, and 
the not payment of the Annualrent was a.negative proving it ſelf, and not 


ke third Reaſon was, that there is produced a Diſcharge for a Terms 
Anaualrent, which is Appryſed tor; and it hath eyerbeen ſuſtained, thar 
where any part of the Appryfing is not due;the Appryſling talls in whole:and 
the advantage of making Annualrenc and Penalty principal ſums with the 
Gerifffee, tall thereby, Ic was anſwered, That the Appryſing was led by 
aa Afſigney, who was iſ #4,dolo, or mals fide, It was Replyed, and of- 
{ered to be proven, that: rhe Afſhigneys name was bit in Truſt, to the be- 
hoye of the Cedent, wh ei Appryſing himſelf, _ Tc. 
The Lords ſuſtained gh&;'Reaſon and Reply, to Reduce the A ppryſing 
is jatom, 


K7 Home'contra Home, June 22, 1698. 
-JNan Accompit:at the inſtance of Sir Alexander Home againſt his Bro- 

ther Mr, Patrick, it was alledged for the Defender; that he ought 
pot to give in his Articles of Diſcharge till.the Charge, were conſtitute and 
mſtruded; for till then he could not know: how far he wps lyable, that he _ 
aight give up the Articles of Diſcharge to ballance thg,fqnine. 2% He had 
-rioral defence, viz. That Sir Alexander was denudeg; grrd bis right was 
ware by progreſs in the Defenders perſon, "57" I Pp 
:-The Lords fourid; that Proceſſes for Compts and Reckonings were.,arti- 
wlat Libels, referred to Auditors, becauſe the whole Articles of Charge 
ad Diſcharge could not conveniently be diſcuſſed at the Bar, yet the ſame 

od 1s to. be followed therein,as in other Proceſles,that one 'Litis- com 
Fr ow may be made both upon the Charge and Diſcharge z for the Articles 
.ot Diſcharge are Defences. of Payment, Compenſation, Retention, or the like; 
$0:that it the Defender have a total Defence excluſive of the whole Ace 
Fampr,/ it ought to be praponed and diſcuſt at the Bar, to exclude an Ac- 

unleſs jt be emergent after the A of Compt and Reckoning. and 

tharelore afier, the Defenger. hath ſcen the Purſuers Accampt, 'he' otight 
Al &: ſemel to.propone his Defences fiſt againſt the relevancy of the 
Anictes inthe Charge, and'th6n offer his Articles of Diſcharge againſt the 
'n2 - Ii114 relevancy, 
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relevancy,;. whenaoh the: Pariuer is tobe heard, and L£i375-comteft ation 1, be 


made on the wholez which the Lords declared: they would follow in this 
and all other Comps: and Reckonings, NE) | 

| th Pulwood contra Walword, rodem die. 

N a Proceſs betwixt Walwved and Waiwvod,' the Defender having Pro. 

poned a Defence, which being .cemitted. to his probation prout de ive 
and a Term aſſigned for that effett, which being paſt, the Purſuee cya 
the Term to be circumduced, 'Fhe Defender alledged, the Term ooul 
not | be circurmduted; becauſe he was content to. refer his Defence to the 
Purſuers Oath. It was anſwered, that the Parluer wasneither preſent ds 
cited to'give his Oath, ſo that no diligence being done, the Term ou, 
to be circumduced, otherwiſe this would prove! an ordinary delay jn Pro- 
ceſſes, wherein any point were to be proven prout de jure, for the 
der would ever procuredelay, by letting the Term pals, and then offer t 
prove by the Purſvers Oath, 1 nt 

The Lords found;- that in Probations prout de jure, the Party who mr 
to prove might citethe-otter Party to depane,” and yet might refile frog 
the Oath, and u(e-orfy other probation ready at the Term, by Wrix , 
Witneſſes, and might cite the other Party, if he were preſent apud a2 x 
if he were preſent thetime that the AR were called, might require his Qt 
being an inſtant verification, but otherways there could not;be a new Ter 
aſſigned to take the Purſuers Oath. | 


Crawfurd contra. the Heirs of Line of the LIird of Ratter, eodem die, 


% 


Homas Cratifird having purſoned the Heirs of Line and Provi 

| the Laird fatto, =, 4x:joxn of a Debr of their marie 2 
having compeared, theLaird of Line offered to'renounce, and at the Tem 
praduced his Rezownciation, and the Cauſe cotwing to be adviſed, the Pur 
ſuer craved Sentetice againſt theHeirs' of Pygb} #, who alledged no Sen. 
tence, becauſe the' Heir of Live was not ſuftk ieftly diſcuſſed as to all the 
PaſſiveTitles,but onlyis charged to enter H * he Purfr anſwered,thic 
the Heir of Proviſion having compeared, and nether having condeſcended 
or inſtructed any Heretage to be atfe&ed, nor craved, that the Heir of 
Line's Oath might be'taken, thereupon 7#n initio litis, he cannot now puff 
conclu:onem in caufa'put the Purſuer to a new Litis-conteFtution and Probs- 
tion againſt the Heir of Live. ''D 7:2 

Which the Lords ſuſtained, and found the Purſuer obliged to diſcuſsthe 
Heir of Lize no farther, but at'the defire of the Heir of Proviſion, they 
admitted Proteffation, that Adjudication might proceed, in reſpe&t ofie 
Renanciation 9 Wywid Bond produced, withont any other Decreet cgni- 
tionis cauſa, and grdained the Purſuer upon payment to aſlign all to the 
Heits of Proviſio#, that he might take his relief againſt the Heirs of Line, 
”  Birnies ritra the Laird of Polwais and Browns, eodem die. + 
| Y 6 mes Short having married Polmais Daughter without bv 
conſent, or Tocher, or Contra& of Matriage, during the rely 

Tome did provide his Wife to the Liferent of a Tenement in Stirling, wl 
fome Aikers thereabout, 'and tothe Stock of 10600 merks due by Till 
| den, with the burden of his cHothers Liferent of the Tenement and Suth; 
but thereafter he revocked this Diſpoſition, as a Donation betwixt Manadd 
Veit te Matrimonio,and Diſponed the ſame to his Mother,who trandk: 
rele e Right thereof to herOyes Sir 4-drew Birytes Children by James Shi 
Siſter, whereupon they purſue ReduCtion againſt Polmais, as having mov 
right by progreſs to the 10000 merks, as being a Donation betwixtH 
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and Wife revockable, and revocked. The Defender having alledged that 


there being 00 oy an Marriage, this proviſion was in place thereof, 
1nd therefore was not evockable, eſpecially ſeing that it was but a rational 
iGon by a Burgeſs to a Gentlewomans Daughter, who had induced 
tim to Marry her without her Fathers canſent. The Purſuer anſwered; 
That the Law bad ſufficiently provided Wives by a Terce and Third, and 
any further proviſion after the Marriage was a Donation revockable, and fo 
ed. The Lords before anſwer did ordain either party to adduce proba- 
tian what was the Bitate of James Short the time of this proviſion z, and by the 
obation it appeared, that he had a Tenement worth - 100co - merks, 
hardened with the Mothers Liferent, and this ten thouſand merks,fo 
tkewiſe burdened, that his Mother wasa Woman near qo years, and died 
y after 3 and that the Aike1s about Stirlimg were worth two Chalders 
FYiftual Un-liferented by his Mother, bur that his Wife Lifercnted the 
wholeand that he bad 110oco merks of Debt,and therefore found the pro- 
vijonofthe Fee of1 0000 merks to be exorbitant.and to be revocked as al)os 
ation, In the ſame Libel there was a Reduction againſt James Short his 
Nieces, by another Siſter, called Brown, of the Diſpoſition of a Tenes 
nent in Stirling, failing Heirs of his body, on this reaſon, that albeit it was 
ſcribed before his ſickneſs, yet the perſons names was left blank, and 
were not filled up till he rook the ficknels, whereot he died; 1o that on 
Death-bed he could not prejudge his Heirs: and it being alledged, that 
before his fickneſs he had not only Subſcribed the Writ, but had delivered 
tothe Writer, to the uſe of his Nieces, and had given him direQion 10 
fll. up cheir Names 3 and that albeit the Writer had not done it nll his 
ſckneſs; yet the Subſcriptionand Warrand before,to bllup the Blank, was 
uffcient to fill up the Heir. It;was anſwered, That this Warrand at moſt 
ws but a Mandat, which ceaſed ſo ſoon as the Conſtituent was become in« 
capable to diſponce 
The Lords having ordained theWriter and Witneſſes inſert to beExamineds 
the Writer out of whoſe hand the Writ was recovered did Depone, that 
it was Subſcribed before the Defun&s ſickneſs, but a blauk left for the 
names&that theDefun@ after his fickne(s had ordered his Nieces the Browns 
Names to be inſert in the blagks, without any mention that before his 
ſicknes be bad given warrand to fill up their Names,or delivered the Writ 
tothar behove. Whereupon the Lords reduced the Right, in fo faras it 
ro the Browns : But the Queſtion came not to be determined in 
tle the Warrand had been given before ſickneſs to fill up the Names, and 
they had only been filled up i» leFo. 
| Craniton.contra Wilkie, June 29, 1678. 
Vet Cranſton having chatged Mr, John Wilkie upon his Bond, he ſu- 
ſpends upon Comperjation, that this Charger being Aſigney by his Fa- 
ther, the Charge was compenſable, by the Debt due by the Cedent, wha 
this Aſſignation intromettedwith theAnnualrents of a Sum due by the 
Lord Craniton to the Suſpender his Brethren and Siſters, from whom he 
bed Affignation. The Charger anſwered, That the Suſpenders Afſſigna= 
tion was not intimate before the Intimation of the Chargers Aſſignation, 
The Fences Replyed, That the Chargers Aſſgnation being by a Father 
tos eldeſt Soh, and being ozrminm bonorum, it was fraudulent, and any 
Vedt of the Fathers is ſufficient to be preferred thereto; neither was there 
ay oflerous or juſt Cauſe roaccept ſuch a Diſpoſition, bearing expreſly, to 
Yb Fathers whole Means and Eſtate 5 and though it bear, the under- 
of the Fathers Debts, yet it is limited conform to an Inventar, in 
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which this Debt craved to compenſe, is not included ; and albeit jr 
be inſtructed that the Debts in the Inventar were «equivalent to the Father 
whole Eſtate,yet it was moſt fraudulent, the Father becoming thereby z 
notorious Bankrupt,fraudulently preferring ſomeCreditorsto others, withou 
prior diligence; and therefore this Compenſation, as it would have been 
ſufficient againſt the Father, ſo it muſt be ſufiicitent againſt the Son accepting 
this fraudulent Diſpoſition, though withour Intimation. 

The Lords ſuſtained the Compenſation upon the Suſpen(lers Aſipnai. 
on,though not intimat before the Chargers Aſſignation, becauſe the Chajy 
Afſſignarion was fraudulent ownium bonorum, preferring one Creditgyy 
another, without anterior right or diligence, 


Young contra Pearſon, July 2, 1678. 

Enry Young purſues ReduQtion of a Decreet- Arbitral betwixt bimang 

Pear ſons, bearing a general Submiſſion, actording toCleims,and partiajy. 
ly anent the payment of the Lands of Muirhaugh. The reafon ofRedufig 
is upon iniquity, becauſe the Diſpoſition of the Lands of Mairbaugh bye 
expreſly, the payment of the price; and yet the Arbiters decerned the Py 
ſuer to pay a Sum affeQing a part of the Lands z which Decreet bears thi 
Clauſe, That by Inſtruments and Witneſſes adduced, it was proven, tha jk 
Purſuer promiſed to ſatisfiethat burden, ond that he acknowledged the ſam þ, 
fore the eArbiters 3 and though there was an Inftrument taken upon the 
prongſe, yet by theLaws of this Kingdom, promiſes are not probable jy 
Witnefſcs, or Inſtruments, or by the aſſertion of the Arbiters to juſthe 
themſelves, and therefore the Arbiters did wrongouſly take from thePy. 
ſuerthat which the Law of the Kingdom had given him. It was anſy 
That by the nature of a Submiſſion to Arbiters, they may proceed ſecundun 
bomim &- 4quum,and are not underſtood todoiniquity by Municipal Lay 
in relation to the Formalities or Penalties thereby introduced, and there. 
fore they might juſtly ſuſtain a Promiſe, which is binding by the Law of 
God; and Aion only refuſed againſt the negligence of parties whotake no 
Writ; that Witneſles ſhall not be admitted, and therefore the Arbiter might 
| fuſtain the Promiſe, as they might take off a Penalty, or Certification, or 
the expiring of a Legal, or a Clauſe irritant, though Judges who muſtyro- 
ceed according to the'Law of the Land, could not do it, 

The 'Lords ſuſtained*the Decreet-Arbitral, the Defender in fortthat 
on thereof proving by the Arbiters Oaths thar they did Examine theWit- 
neſſes in the Inſtrument, bearing the promiſe upon Oath, and that they did 
provethe promile, or that the Party did acknowledge the ſame before tht 
Arbiters. | 
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Alexander Young Supplicant, eoders die, | | 
f A Lexander Young gave in a Bill of Suſpention, bearing, that he had: 
A Protection from the King upon. payment of Annualrents, and that 
he offered the Annualrent to the Meſtenger, and yet he put him mn Fl 
ſon by Caption, and offered yet the Annualrent, and craved liberty, 
The Lords refuſed the Bill, in reſpe& that the Proteftion being cond 
tional, he paying his Annualrents, that condition not being fulfilled belat 
incarceration, the ProteQtion had no -<ffeR, neither was. the Meſſenger 
competent Judge to cognoſce upon Annualrents, or receive the lame,nor 
this Party produce a Diſcharge of the laſt Terms Annualrent, and ther 
fore the Lords would not ſuſpend the principal Sum upon Confignationd 
the Annualrent, without other reaſons againff the principal Sum, by 
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> Boil contra Simpſon, July 3s 1678. | EL INGRESS: 
& ak, Robert Boid Miniſter having obtained- Decrect apaitiſt | Robere 
M Simpſon befote the Commiſſars of Glaſgow, for defam $'Him as © 
perſon 3 he ſuſpended on this reaſon, that the Deciter was ilul}, 
£24 he being! firſt” purſaed before the Buillie of Cumvit#ghanie iis this 
Gulehedid raiſe Advocation,which doth nor only Advocat that Cauſe as 
wihat $utamonds or infRance before that Judye, butas to all bther inſtances 
tefote that of any other inferior Judge, ard the Citation on the 'Advoea- 
ac par the Charger in #alz fide to purſue that Cauſe "ay! Where, tlll che 
Advocation wasdifcult, 'which hath ever been Taffained, otherwiſe Advo- 
ations would import nothing, if anew inſtance, or afother Judge might 
"ile the fame z but in this Caſe nor'only was the Advocation ihritare 10 

; but produced to the Cortimiflar, and'a Defehce foutrded there- 
kh was unjuſtly repelled, - It was anfWered, That if the-Advocation, 
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proceeded upon reaſons, for which the Lotds were only the proper 
% and hls cravitig the Gaule tb be Adyocat to Me it ry; 
ve ſtopped all inferior Judges, but this Advoeation procetding only up- 
 incomperebcy of a Baillie to diſcuſs Defamation or Slandet, which is 
t to the Cominiſſars, it did not Tmpede- the Party to paſs from the 
week ad to Whit before the Comtnifſar.It was Keplyed, That whatever 
ws the reaſon libe)led in the Advocatioh,it bringsthe Cauſe before the Lords 
1nd many other reaſoris might have been added at the diſcuſſing, and the 
| Tenor thereof doth prohibite «l inferior Judges to proceed in that Cauſe, 

3 The Lords found, that the Commillar ought not to have repelled the 
; Defence upon the Advocation, and therefote:allowed the Defender to an-' 


fwer a5 10 4 Libel, without annulling the Decrert , and becauſe he had 2 
| BW rn againſt the Probation, ordained the | Teſtimonies of the Witneſſes 
) WU before the Cotnmiſſars to be produced, 
f | Cuthbert eontra the Lady R4#df, Jiy 4. 1678. 
, Lexarder Cuthbert having apptyſed the Barony of May from Sinclair of 
My, purſues Reduction and: Improbation againſt the Lady Rattar 
, and thets 3 the Lady produceth'two other Appryſings, and ith Infeftment 
l updt We of them gratited by the Biſhop of Catbaeſs, with May the com- 
moo Debitor his own Jrfeft-vent holden of the Biſhop, and alledgeth no 
ettification contre ov prodaFa, becauſe ſhe inſtantly verifies a Right ex- 
dufive of the Purſuers Title, who though he have a prior Appryfing, yet 
hath unwarrantably taken Infeftment of the King who is not immediat 
| It was anſwered, That the competition of Rights was dnly 
 propert the diſcuſſing of the reaſons of Redudtion. 
The Lords ſuſtained the Defence, being excluſive of the Purſuers Title, 
and inflantly verified. 
Hume contra Livingſton, eodem die, | 
Aprain Hame having confitmed himſelf Execator to his Mother, and 
confirtned an Neck-Jace of Pearl, purſues Anna Livingſton and John 
her Husband for delivery thereof. The Defender alledged Ab. 
dvitor, Becauſe in Moveables Property is preſumed from Polleffion, and 
nodeare pat further to inftruR their Authors Right or their own. Is ef, 
Thel er hath poſſeſſed this Neck-lace for nine or ten years, It was 
tſvered for the Purfuer, That albeit Poſſeſſion infer a Right of Proper- 
| 1 Moveables, My that is but preſumptive, and admits of contrair Pro- 
| by the Policfiors Oath, or otherways by condeſcending how the 
Propriccat cealed' to poſſcls, cither by Ro (traying, or by the death 
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hands,. but neither hig. Siſter nor the Defender could bave any right they, 
tos | It was;Replyed;; That the Detenders Siſter got this Neck-laee-in Gig 
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er death, ,and the Defender ſeveral years aficr her, death, +. ..- 
; The Lords found the Purſuers anjwer,rclevant ,. viz, that this Nuklus 
4 in his Mothers Poſſeſion the time of ber Death, upleſs the Defender offer 
to prove, that the Purſuers Siſtex wore this Necklace before her Mathen 
Death, or the {ickneſs whereas ſhe dicgd.z at, which time, no Gift or Legs 
cy without, Writ were. lufficient, ſcingthe Neck-lace by the acknowledge. 
ment of both parties exceeded 100 pounds Scots, 
** Henderſon-contra Monterth,July g+ 1678. 
Onteith of Randifoord having Iiſponied his Eftate to Robert Monteith 
JZ younger of Carraber;, Sir Jubr Henderſon 'of Fordel being Rand. 
foords $iſter-Son, and Heir iof Lize., purſues Redudion and Improbation 
of the Diſpoſition, on ;theſe-R eaſons :.i'-#®, T har. it: contained. only to 
Witneſles, Alexander Cumming Servutor't0 Rundifoord, and Wiſeman Ser- 
vitor tO Carryber; and that Cumming upon Oath had denyed the Subſer- 
tion , and Wiſeman had by-Bill xo the Lorgs, offered to retra®t his Deps- 
fition, in this Point, That, whereas he.did, Depone, .that this Diſpoſition 
was filled up with Carrabers name, ap ther ſubſcribing thereof , he ads 
collefted himſelf, that it was ſo filled up when his Maſter gave it limo 
keep, which was a fourth-night aftex ns date, ſo that the Writ is proven 
as Cie. atleaſt is null, and improbative 3 for though by the Law and (- 
{tom of this Kingdor, any Writ having ſubſcriptions, 1s preſumed to be 
true, and needs not be proven z/ yet all Writs when queſtioned may bein- 
proven , and if the Witneſſes inſert deny they were Witnefles, or fawthe 
granter Subſcribe, It two affirming Wuneſlcs proves not the Subleription 
the Writ becomes null,as. improbatiye, and oftcneſt is 1improven as falle, |: 
is true, if no queſtion be made till one or two of the Witneſles be dead, 
their Subſcriptions are preſumed to be true, and they are proving Witte 
ſes: Yet theiwſubſcriptions-may be redargued upon the indire& mannerby 
comparing their Hand-writ and Subſcriptions : But here both-Witnells 
are alive, and Examined, and the one - bias , and the other affirms , but 
offers to retract his Teſtimony as to another poynt, .and fo know 
himſelf a falſe Witneſs, eſpecially ſeing he retrafted not in continents w 
he was preſent with the Examinators, but ſome hours thereafter, whenke 
might be, and likely was prompted by Carrzber, ſcing his Teſtimony cab 
tradifted Carrubers Declaration, bearing, T hat this Diſpoſution was not fi 
vp when it was ſubſcribed ; and it cannot be pretended that ever Carat 
ſhewed this Diſpoſition to his'greateſt Confidents,orLawyers,or any perio 
but to Wiſeman till Randifoords Death. The Detender anſwered, That: 
beit Witnefles inſert, denving they were Witneſles , do ordinarly ang] 
| or 
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ovimprove the Writ, anleſs other two Witneſles xemain , either dead, or 
wing;:But that Rule is capable of many exceptions,for if the ſimple ne- 
a''Witneſs ſhould  anoul a Writ. withour all remeid , a fair way 
e laid bpen-for Corruption, and tor annulling the Securities of the whole 
For by ourcomimon Cuſtom,. there isno notice taken of the qua- 
jofSubſcribing Witnelles, yea making uſe of them excludes all ObjeGi- 
rt ; tothcir nbability,and nothingis moreordinary, than to call School- 
boys to-be: Witneſlesz - and: theretore,1n caſe of their denyal, which may be 
want ' of memory; or alteration of their Hand-writ, or through 
Corruption, or Partiality, -the V Vrit may, be ſuſtaiged by Adminiculation, 
by.comparing their Subſcriptions, as they wrot about the time of the Writ 
eftion;:and-by other; Writs relative to the Writ 1n queſtion, much 
worein this caſe,, where. one of the two, Witneſſes Subſcribing is Pfr. iveat- 
feming,/ and! where the other in his Depoſition denying his Depotxcion, is 
as. falſe in the very motive, of his denyal, for he Depones in 
worts,: That he demys his Subjcription, never being accuſtomed to ſubſcribe 
jo ing;” es i# this Depoſition; and yet many Writs ſubſcribed by him, 
& Witneſs to: Randifoords Subſcription , m all which he ſubſcribes A. Cum 
ging; and though. he deny bis ſubſcription. in theſe V Vrits alſo, except 
age" yetthe other Witneſſes and Parties in theſe Writs young allExamined 
pn Oath, do aſtru@ the verity of the Writs, and two.of them Depone 
knew: this Cumaring to be Witneſs in ſeveral of them, having ſeen 
thematche time of their Depoſition,tho others did Depaney that they did 
meparticularly:know , or notice him, ſo that it is nor in extrinſick circum- 
ſknecs or matters of memory , but in the very motives of his denyal, in 
which he Depones fal{lyz and there 1s not one Writ produced, wherein e- 
wahedid ſubſcribe Alexr. Cuwming, This Depoſition is alſo Redargued, 
betaule it is proven that he was an Ultroneous Witnels, coming from the 
North to Depone, without Citation, and upon the inftigation of a Servant 
of Fordels Brother in Law. Ir isalſo proven, that he was Corrupted, and 
that be had-the offer of - 250. merks to go to Edinburgh to Depone, and 
expeted more, with ſome Fee reſting him by his Maſter, Likeas the ves 
rity*6f this Writ is adminiculat, Firſt, By the Teſtimony of Wiſeman the 
other Witneſs, 29. By the Teſtimony of the Writer to the Signet and his 
man; who Dited and Wrot this Diſpoſition, which at firſt was blank, and 
thereafter filled up in all Points by the Writers man , and by Mr. David 
deve, who Advilſed the ſame at Rardifoords deſire, being his ordinar, and 
Cometted it as it now ſtands, containing a Power to Randifoord to. alienat, 
ealfe@ at his pleaſures There are alſo produced ſeveral Miſhve-Lets 
ts; lotig.after;this Diſpoſition by Randifoord from France to Carrnber, 
bearing, He had preferred him 10 all others, and that he had Tailzied his Eſtate 
bimz And Dewar Depones, that the Diſpoſition was blank when it was 
Adviſed with him, bur that Kand:ſoord then told him, that his Heir-male to 
whom the greateſt part of his Eſtate fell, wasa perſon of no worth, and a 
(all Eſtate with great burden , and that Carrsber would furniſh him when 
lewa abroad; and being rich would increaſe his Family, The Purſuer 
Replyed, That one of the two Witncfles denying, this Writ did unavoid- 

Fandul it-,- and did not only deny his Sublcription , but poſitively de- 
tedbe aw Ravdifoord Subſcribe , which would annul the Writ, though 
tehad acknowledged his Subſcription , and made himſelf a Forger : And 

our Law, a Writ wantivg two Witneſſes inſert, is fo far null, that a 
nd/Witnefles: Deponing, they ſaw the Party Subſcribe, can have no 
<>; ſeing -mptters of that Laportance cannot be proven by Witneſles, 
Nc] ' Kkkk y much 


—+ — a 


__—— * — - 


= > —— 
- Sy 94 He 
EE 


— — 
RE I 


- — b ; - E N —_—_ L - _—_ A &- — _ n = g: 
me -. . +.-Y =_— , & L. : o; -, _ T 
- —_ —_— -— D - . ” # ; . ne = ” py n _ o 
_—— © ARTILUITIE x 15S B ER _ mT PISS _ Mt 8X1 ZE AR TT HAS ls LLASTYY « - ” 
_s _— = > _ = - ——=Y _ - = = eng — —_—_— mn "——= - = — — 
"3 —_— G M — - — = w_ NF 
's ——c—— © — - —_ — — _ _ — _ 


6309 The Decifiourof ths Lords of Seffon , 1558; 
much Jeſs can theſe Adtaimiculations here produced , which only Depons 
of the Delign of ſuch, but rhat it was nor really done z/ and for. the Leh. 
ters, they are but verbs ja axfii to induce Carrnber to furnith/my cond 
have hot the cffet of other ſolewn- Writs in ſerious Atfairs;/:and the 
ſpecial of them bears, to Gave betw' ſubſcribed is x Tavern ut three' Clock ingly 
morning, and promiſed to Catraber tv.be wade « Lord of the Seſſeon ; neither 
is there any thing of Cotruptivfi' proven to have been done. by: Foraely be 
on the contrary it is' proven, that Carruber ſenb one dves North why 
double of a Criminal Bill for Perjury, to induct Cumming to: Retradh by 
firſt Depoſition. And'ss twoWrtniefles infert rey ph Probatio prodte, 
for aſtrutting a Wit, that ir cantvt be iemprovyen, fo 4 part the Wine 
mfert denying,canaditnit of no Probationto altrurhe (ne. irwasDuphd, 
Thar the attempr of Corruption, though withour effe@, rejeds that Wit 
neſs Teltithony ## odiats comampentis: Yer where Corruption hath takengf 
fe&, andis proven, whoever was the Cotrupter, the Teſtitiony-wasfiad 
Corruption, and is void. And as x dead Witneſs proves, fo muſt a jy 
VVitnefs denying, if his denyal be Redaryucd and made not Probat 
Yea, there may be Cafes in which «ffitming V Vieneffes do not exclude af 
contrair Probation, as if it were proven that the Witheffies were not then 
borri, -corld not then Write , were not in the Kingdom, or could ner 
Write fixcha Hand. | | 

The Lords found, the Writ in queſtion Probative; that it was nehe 
falfe nor qull, albeit Camming one of the two Wrneffes ſubſcribing, 
ed his fubſcriprion, ſeing his Teſtitony was Redargued ih the exprekna. 
tives thereof, by ihany expreſs Writs atid V Vitnefles upon Oath, proving 
that he Subfcribed A, Cumming itn manly other VVrirs; in which be wy 
VVineſsto Randiforrds ag rw ns and that the $1bſcripriot; be ackjby- 
ledges being A. Curmmting, doth aftrad this Subſcription, and likewaysthe 
reſt, though there be variety it ſore of the Lerters , as is orditr athong 
perſons who ſeldom Subſcribe, And in reſpe& of the Adminiculation of 
the VVriter, Diter, and Adviſer ofthis Difpoſition, and Letters athdows 
ledgmga Tailzie, The Lords did #0t regard that this Writ had natbetn ſboon 
but 10 the Witneſſes, ſting it tontained a Power to aller, the publiſhing whereof 
wright have provocked the Diſponer to alter the ſame. - 1 

The ſecond Reaſon of Redution was, that this Diſpofition was dean 
and ſubſcribed blank in the Name, and by Carr#bers Declaration , itwe 
acknowledged thar it was delivered to him blank, which' 1iſewan ocedf 
the Wirneſfes defired alſo to Depone, and thetefore it muſt be preſumed 
ſtil! to have continued blank till the Defuns Death or Sicknels, ar whick 
rime it could not be filled ap by the Defund himſelf , and much tel 
Carraber, who could have bur a Truſt or Mandar to fill ic op, whichee 
eth by the Dearh of the Mandztor. The Defender anſwered, Thethe 
now producing the Difpoſition filled up in his aame , was not obliged-lv 
prove when, and thonth he had filled ir up in che Detunds ſickneſs, orth 
ter his Deach, he might lawfully do it , for the delivery of a blank Writ 
preſumes it co be in the power anidDiſctetion of him ro whom it was Delb 
vered, thar he may fill it up as he pleaſes, which is ordinary in blank Boad 
and Afﬀignations , which is always held to be his , in whoſe poſſeſſion 
is, unleſs by Writ, ot the Oath of patty it be proven to be Depolitar or al 
truſted for another end, It was Replyed, That the caſe here was fingu: 
it being notour thar Carryber was the Deftunas FaRtor, andintruſte 
all his Writs, fo that rhe having of this Diſpoſicion blank, is 


not to be#» rem ſuam, butt as Factor, It was Duplyed, That vs 
. 1 
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*o ;: and the Lette:s did inſtru}, that this Diſpoſition was for Car- 
mers behoVe, . | : 
The Lords would not put Carruber to prove when this Writ was filled 
-þut Ordained him to be Examined ex officio, when it was filled up, 
«whom, and whar the DetunR did expreſs when he delivered the 
whether that it was for Carruber himſelt, or for any other end, or 
whaher he (aid nothing but delivered ir ? | 
«The third Reaſon of Reduttion was , that this Diſpoſition being with 
Jundifeerds other Writs in Carrubers hand, who was his FaRtor and Truſty, 
he oughe to prove that it was delivered before Randifoords ſicknels, other= 
it wete a Deed done i» /eo, and though ordinarly men are not put 
wprove the Delivery of Writs in their hand  yera Fator and Truſty oughe 


eit, 
M Lords Repelled this Reaſon , but ſuſtained it to be proven that the 
Writ remained andelivered in his Charter Chiſt , or in his Power, till he 
contracted the fickneſs whereof he Died, and that either by Writ, Oath 
of Party, or Witneſſes above exception, 

FE Nicolſon contra Inzlis, Faly 13, 167%, | 
Y:Contra&t of Marriage , umquhile Fob Inglis is obliged to Infefr 
Sarah Haliburton in Literent in an anntalrenc of 2000 merks yearly, 

- aidthe ſaid $4744 afſigns him toa part of a former Liferent of hers,and re- 
_ part thereof to be uplifted and diſpoſed ofby her elf, where- 
renounces his jus mariti, Mr. George Nicolſon as Aﬀſigney to the 
aid Ser ab, purſues Fohn Inglis , as repreſenting his Father, tor the pay- 
ment of the yearly Annuity, whoalledged compeniation, becauſe the ſaid 
SachtheCedent,had uplifred the Maills and Duties of that part of her Life- 
reatland which was reſerved, It was anſwered, That his Father had re- 
nounced his jus marzt4 thereto, The Defender Replyed, That the Law 
hayingeſtabliſhed a Community of Moyeables, berwixt Husband and W ife, 
adthefole and unaccomptable management thereof in theHusband,during 
theMatriage,no Contract or PaRtion can be effeQual to ſtate any moveables 
inthe Wifes perſon, which doth not #pſo jure return to the Husband to 
be at his management and diſpoſal, except the Abuilziments and Orna= 
ments of her Body,or a competent Aliment,ſpecially appointed for her In- 
retainment,or Abuilziment, which being (o perſonal, that inheret ofsibss, 
axddoth nor recur to the Husband,or it, a third Party give aDonation to the 
Wit, exciuding the Husband , whereby the Husband claiming right , ie 
would-be yoid and return, Bur this Reſervation is in none oftheſe Caſes; 
ad231ach Reſervations are not conſiſtent with Law, ſo they are moſt in- 
convenient, and have been tound ineffeRnal it many caſes, as in the caſe 
ofthe Creditors of Mr, Andrew Hamilton, againſt the Lady Carberry, 
nloreſetyed her Liferent with a Renunciation pf the jus maritizand though 
he had a plentiful Fortune, and he had nothing, yet his Creditors did 
affe& her whole Liferent, excepr a competent aliment ; and in the caſe of 
the Lord Collingrovn, who though in his Contra, he had renounced his 
1% m#7ti to the half of his Ladies Joynture, and which being aſſigned to 
A&iy,-and by his Back-bond he was obliged to apply the ſame to the uſe 
af Colingtoun, aid his Ladies Family z Yet the tull Adminiſtration and 
Dilpoſal thereof was tound to belong to Collingtown himſelf, It was Du- 
> That theſe Caſes do not quadrat with this, tor whatever mighe 
in favours of theCredicors of the Husband,againſt (uchReſeryati- 
%s 23 frauculent_, yet ic would be a perſonal Objection againſt the Huſe 
himſelf, or his Heirs, that they could not come againſt his own Con- 
| Kkkkk 4 tract, 
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tra&, eſpecially if they permitted the Wife co uplift, or enjoy the Rel. 


vation, It was triplyed, Thatthe very Reſervation it ſelt returned tg the 
Husband jure mariti, by the [Diſpoſition of Law, which all men: pleag 
and:in many Caſes cannot renounce or avoid, as it an eldeſt Son renounce 
to his Father his Succeſſion , or it all the Heirs Female do the like 
the Succeſſion will return to themſelves, with the right of Renounciati 
albeir an Heir-portioner may renounce, which will accreſce to the re 
The Lords fonnd; that the Reſervation with a Renunciation of the ju 
mariti inthe Contract of Mairiage,do recur and return to the Husband, ne 
being alimentar, and ſuſtained the Compenſation thereon to his Heir, bur 
tound, that the Wifes Intromiſſion with her reſerved Literent, could og] 
be proven byOath or Writ, that ſhe had given out the ſame upon fecys, 
ry, or retained it in Money after the Marriage , it being preſumed thats 
Wifes Intromifſion, though by her Dilcharges ic were proven, it was in. 
ployed for the uſe of the Fami)y, unleſs the contrary were proven, 


The Laird of Monimnush contra the Laird of Pitfoddels, rodem die 

|, er being Infett in the one halt of che Barony of Torrie,and pj 
foddels in the other halt, the Miniſter of vizg parſued tor a Locz 
lity before the Commiſſion for Plantations againſt them both, but pig 
del producing his Infeftment of his halt, -bearing cum decim inclufis, be 
fore che AQ of Annexation 1587. although it buir a diſtin Kegday, 
for the Stock and Teind, the Commiſhon tinding ir a point ot Law, 
not determine, but allocat the whole upon Monimusr, reſerving wy 
on of Relief before the Lords as accords, for his ſharez whereupon he py. 
ſues Declarator, that Pirfoddeis Rights did not exeem him from the bardeg 
of Stipends, though it buir Cum decimis ineluſis, becaule it was cleatbythe 
_ Charter, that before the ſame, his Predecefſors had been Tack(ſmen forthe 
Teind, and payed twenty eight bolls of Vicaal therefore, and therefore the 
Charter hath one Reddendo tor the Land,” and another tor the Teind, ex, 
preſly converting the twenty eight boils , but Decime inclu(e are only 
where Church- men had right both of Stock and Teind,and did indiltind- 
ly givea Feu of both afterthe Lateran Conncil , when all Fes dfTeinds 
were Prohibit, and therefore Teinds incladed were always givenas never 
hiving been ſeparar, or diſtinguiſhed trom the Stock, and ſo Feed outhe- 
fore chat Council, which by- recent Inteftment is ever preſumed to have 
fxbeen, unleſs the contrary can be proven, The Defender alledged, that 
his Right being produced before the A#ot Annexation, 'the Church might 
hive Fened both Stock andTeind, for-che Lateran Conncil was never recei- 
ved here$'and it appears by che C harter, -that both 'Scock and Teind were 
always in the ſame perſons hand, | | [600 
© The Lords Declared'theſe Teinds, having a diſtin Reddends, nottd 
have the priyiledge of Teinds included , albeit Fened before the'4#di 
<r——— ; buc that they were lyable 'wich other Teinds tor Miniſtes 
tipends. OLNG 7 

| : Preftoun-Granve contra Richard MWaird, eodem dir, Vay 

Reſtoun-Grange purſues Richard Waird his Vaſſal , for the Feu-Dwf 

ot Do!phingtown, tor thirty nine yeirs preceeding the Summons, 
Detender alledged abſolvitor from 1656, and preceeding, becauſe hep 
tuces a general Diſcharge'by -the Purtaer ro Broſfie then Heretor, of d 
Debts, ſums of Money, av others what ſomever, that he could lay 1# B 
Charge, for any Cauſe or Occaſion preceeding any manner of way, The Put 
fuer anſwered , That this general Diſcharge had a ſpecial accompt - 
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Date, 4nd could be extended no further than to Writs of that nat e, 


which are contained 1n the accompt, and at moſt to perſonal Debts, bur 


not t0 Feu- Duties, which are debits realia. Likeas, Bryſſie by a Declara- 
produced, Declares That the Feu-Dutits were neither payed nor conſi.. 
laed is that, Diſcharge , but whatever might be pretended tor the years 
«Ce was Heretor, becauſe he might have been perſonally overtaken and 
* for theſe years,yet as to former yea:$ which werein his Authors time, 
Fr h che Ground might have been Poynded therefore , yet it could not 
be (aid in any Way that Bryſze was Debitor therein, It was Rep)yed, That 
the petty accompt produced is only abour an hundred pounds Scors, where- 
g in this general Diſcharge , there is an exception of an hundred pounds 
Qterling reſting, and this Diſcharge is only general, and hath no particu- 


lu, by which the —_ might be limited; and as to Bryſſies Declare + 


tion, it was atter he was Denuded , when neither his Writ nor his Oath 
judge a ſingular Succeflor, | 
The Lords ſuſtained the general Diſcharge for the years that Bryſſ;e was 
Heretor, and ſo Debiror, but not for the years of his Authors, which wete 
only debits funds. | 
The Lord Burghly contra Laird of Fairnie, Fuly 16, 1678, 
He Laird of Fairnie by Contract of Marriage, Diſponed his whole 
4 Eſtate to his Son Sir Robert Arnot, and his tuture Spouſe, Carnocks 
Daughter in Conjunct-fee, as ro a part of che Eſtare, and the reſt to Sir 
Joert in Fee, reſerving his Fathers Literent, with a power to burden the 
Eſtate with 1 0000 pounds, the Tocher being16000 me:ks is payable to the 
Father, whereof 8 was payed, whereupon theMarriage followed, but the Lady 
Died within the year, Carneck renunces the 8000 merks payed, providing 
Fairnie ſecure the ſame for Sir Robert , or accept thereot as a part of the 
10000 pounds, or burden the Eſtate with the 10000 pounds, ſhortly af- 
terSir Robert Died alſo,and Fairnie did thereatter Contra his ſecond Son 


James Arnot, and Diſponed his whole Eſtate to him, in contemplation 


ofthe Marriage: andFamesContradts many Debts, whereupon the Eſtate was 
affeted with Diligences and after his Death h:sSon entered Heir to Sir Ro- 
bert his Uncle, paſſing by his Father, ſuppoſing thereby to thun his Fa- 


thers Debt , anc bruik his Eſtate, as Heir co bis Uncle, The Creditors 


niſed Recution of this Fairnies Righr, as Heir to him on theſe Reaſons ; 
1, That by te Law of this Kingdom, Marriage being Diſſolved within 
year and day without Children, the Contra@ of Marriage becomes void, 
adall things returns as they were before theMarriage,and the ! ocher returns 
tothe Granrers thereof,ſo the Joynture ceaſes, and the Husbands Provili- 
00 returns alſo to the Granter thereof, 29, That Sir Robert was Infeft on- 


bearing « Clauſe of [nfeftment, 4 ſe, & deſe, which Seaſin , gfit relate to 
ement £ ſe,is null not being Confirmed, nor can it be Confirmed, 
by rezſon that the ſecond Son was publickly Infeft, which is medium impe- 
dimextom , and if it be atrribute ro the Obligement to Inftefr de ſe, it is 
baſe notcled with Poſſeſſion, and latent for ſo many years, and the (ſecond 
Sons lafeftment being publick, is preferable thereto, The Defender an- 
ed to the fr #, That Diſſolutions of Marriage within year and day, re- 
ning the 7ocher and Joynture, are only introduced by Cuſtom, and pe- 
alizr to this Kingdom, and ſo are to be extended no tutther than as Cu- 
hath extended the ſame, which hath never been to return an Eſtate 
dupon an eldeſt Son, though many ſuch havebeen, when either par- 
ly Died within year and day , yer - Son did never bruik thereby, and 


if 


ly by his Father propris manibus , relative to the Contra of Martiage, 
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if it were ſuppoſed to retyrn as Tocher and Joynture, . it would be nyj) ; 
jure , without any Deed ot the Father, ro Call or Annul, and though the 
San ſhould have bruiked all his Life, his Succeſſion behoved to enter tg his 
Father , and would evite all his Debt , which was never pretended or 
Qiſed, It is true that when the Tocher is payable to the Father, jt being. 
part of the mutual Cauſe, jt the Marriage diſſolve , the Son muſt 
ro theFather,but his Fee is never recalled, becaufe rhough theContra@huy 
that in contemplation of the Marriage, and for the Tocher the Pather pj. 
pones, yet theſe are not the adequar Cauſes of this Diſpoſition, but the 
Fathers affeQtion and Inclination ta fercle his Eſtate upon his aPpearand 
Heir, which is oftimes done without a Contract of Marriage, Tothefs. 
cond, the Seaſin produced being general] relative, for tulfilling the Co 

it muſt be interpret as a7 valr4we,and theretore to be de [e,yet it is not. 
rent and baſe, being for Implement ot a Contra of Marriage, which iz, 
moſt publick and ſolemn Deed ; and though the Fathers Poſleſſion by Re: 
ſervation of theLiterent,does not validate theyonsLntettment ge ſe ordiny. 
ly, yet itdoes it alwiſe when the Literent is reterved in a ContraR of My. 
riage., The purſucrs Replyed, 7 hat the Reaſons ſtood moſt Relevant, (g 
the Law is evident that the Diſſolut:ons of Marriage within year and d; 
without Children, returns all parties as to their Fortunes, 2s belore 
Mariayge, elfpectally when Lilpulitions ot Eſtates are exprefly in conteg- 
plation of the Marriage, which ceaſing, either fimply by no Marriage fol- 
lowing, or quead effews civiles, by Di-iolution within year and d2r;the 
Eſtate returns to the Father, and though Fathers ſometimes [nfehrs their 
Sons in their Eſtates without a Contract of Marriage, yet that is upon ſpe- 
cial conliderations,as if the Father were burdened wuth Debr,and would af 
biruſelt, or be unfit to mannage : But oiherways the Fathers jntention isne- 
ver to be preſumed to (tate himlelf a naked Liferenter z yea many tines 
in Contracts of Marriage, , Fathers Dennde not themſclves, but on ſpecial 
confiderations, for the re{pe& tothat party, or the Tocher which theycan- 
not otherwiſe obt2in. Lt 1s true, Intcttrments in ContemplationofMarri- 
ages, dont ſimply ceaſe as perlonal ii ights, or Liferents 3 but if the Father 
perſiſt , and ſuffer the Son to Poſlels, and keep him to his Liferent refer 
ved, the Infeftment will be'good. both as to the Sons Heirs and Creditor 
but here the Fatherperfiſted not, but on the contrair Infeft his ſecondSon 
in his whole Eſtate, whoſe Creditors 1n his Right do now cravetheeldelt 
Sons Intefiment to be Reduced and annulled, which would be relevant, 
though it had been holden of the Superiour upon RKelignation, much more 
when it is holden of the Father,and ſo conditional till the year and day run, 
or Children be born; during which time it is dubious, whether the Infekt 
ment will be counted a publick or privat Right, which muſt be ſecundas 
evermums; and therefore who Contra medio temwpore, do it on their penl, 
but after the Fear Creditors may ſecurely Contract with the Son, unleſithe 
Father by ſore publick Deed come againſt the Sons Inteftment, 

The Lords found the Reafons of ReduQion relevant and proven, w 
That the Marriage Diſulved within year and day, without Children, and thi 
the Father perſijted not, but 1nſeft the ſecond Son in the Eſtate, and therelor 
Reduced the eldeſt Sons Infeftment , but with the Burden of the 8000 
merks providedto him by his Goad-Father, which they found to affetttie 
Eſtate, and reſerving the ſame to all Partics having intereſt as accords, & 
ven though the eldeſt Sons Inteftment had been upon Reſignation, and ſohad 
not need ta Determine, whether it was publick or privat. 
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| Murray contra Murray, eodems die. 
Vquhile Thom as Murray Baillie of t dinburgh, hiving Child:en of two 
Marriages, did Marry all the Children of the firſt Marriage, and 
Ye them Tochers in full ſatisfaction of their Portions.natura}, and Bairns 
, he did alſo give Bonds of Proviſion tothe Bairns of the ſecond Mars- 
oe. wherein the ſums were all equa), bearing 10 be for their Letter Provi- 
ſon: And at laſt by his Teſtament, has appoynted that after payment of kis 


"Dubts and Bonds of Proviſion to his Bairns, that all bis Barns of the firſt and 


fond Merriage ſhould have equal ſhare of his Goods and Gear, and in an Ac- 
compt amongſt the Bairns, theſe of the ſecond Marriage craved their Bonds 
of Proviſion as Debt, which aftedts the whole Executry, before any divi- 
fon, and that what were free over and above the Bonds of Proviſion and 
Debts, ſhould be divided 1n two, the one halt betalling to them as Bairns 
wfrisfamiliat, and the other halt being as Deads Part by his univerſal Le- 
| ſhould be divided equally amongſt all his Bairns of the firſt and le- 
cond Marriage, It wasalledged for the Batrns of the firſt Marriage, that 
the Bairns ofthe ſecond Marriage could not both have their Bonds of Pro- 
viſion, and alſo their Bairns part, unleſs their Father, by their Bonds of 
Proviſion, had Declared , That theſe Bonds ſbould be bit prejudice of their 
Lirer-part, which be doth not, But on the contrair the Bonds bear, To 
le for their better Proviſcon, and ſuch Bonds neither bearing # ſatisfa@ion 
their Portion-natural , nor by and attonr the ſame, the intent thereof has 
ever been ſuſtained, that the Father would ſecure theſe Bairns in theſe Pra- 
viſions is owner eventurs , but not that he ſhould give them their Provilt- 
onsand Bairns-part alſo, and thereby reſtriit his own Power of Legating 
which cannot reach the Bairns-partz ſo thatthe Children ſo provided. may 
ether hold to their Bonds of Proviſion, as Creditors, or may reje© them, 
and take their ſhare of the Bairns-parrt, if it be better; in which c.ſe, th= 
Executry will bethe greater, and the Witewill have the larger ſharc, and 
the Deads-part diſpoled of by Legacies, will be the larger. Likeas, by 
the ancient Roman Law, which our Cuſtoms follow, all Tochers , and 0- 
ther Donations to Children, were accounted as parts of their Legitiw, and 
if they bad received the fame, they behoved to confer, and bring it back 
tothe Heretage; and if it were reſting, it behoved to be imputed, as a part 
of their Legitzzs, and that ſuch Collations were not to the Children only, 
tomake them equal in their Legitize , but rotheir whole Succeſſion; and 
therefore the Lords in the caſe of the Lady Danbeath, decided the 18 of Fe- 
Imur3 1663. where Dwnbeath having oneDaughter Married andTochered, but 
not 1n fatistaQtion of her Bairns-part, ſhe was admitted to the third of the 
Executry, as her Bairns-part, ſhe always Collating her Tocher, whereof 
a third accreſced to the Wife, and a third to the Deads-part ; and there- 
fore ſuch Collations are not only to equalize the Bairns-part,there being no 
Bairns in that Family but one. It was anſwered, That Bonds of Proviſion 
to Children, made and dclivered in leige poxſty, have all the effeRs of o= 
ther Debts , and come off the Executry, before any diviſion, and yet do 
net exclude the Bairns from their Bairns-parts of what is free Debts dedu- 
ced, and in that they differ from Bonds granted on Death-bed, which af- 
only the Deads-part, as Legacies. It is true, that when the Bairne- 
Part comes to be divided, or even the Deads-part, if not exhauſted by Le- 
gacies, that the parity ofnatural affeRtion, hath made both the Roman Law 
and onry to equalize the Children, ſo that as much muſt be laid by to the 
as to make them equal to the Bonds of Proviſion , but then what is 
orer , 1s equally divided amongſt them all, incaſe ſome of the Bairns have 
LI1II 2 greater 
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636 The Deciſrons of the Lords of Seſſion, 1678, 
greater Proviſions than others, which takes no place here, becauſe a1j the 
Bonds of Proviſion are equal, It is true, that if there be but one Bair 
the Bond of Proviſion, or Tocher thereof muſt be Collated or imputed, 
whereby the Wifes-part, and Deads-part would be increaſed, becauſe an 
that caſe there are no more Children, to whom it might accrelce ; ang 
therefore it accreſcesto the whole Executry3 but if there were more Chil. 
dren, it would accrelce to them. | 

The Lords found, that the Bonds of Proviſion to the Children of the 
cond Marriage, not bearing in jatisfa&ion oftheir Bairns-part, were to be tz 
ken off the whole Executry, before the divifion , and that the half of he 
tree Gear, after deduQion of theſe and other Debts,did belong tothe Bair, 
of the ſecond Marriage only,and that the Bairnsof the firſt Marriage wereex. 
cluded by their Contrats of Marriage; but found that the other halt by t, 
Fathers Legacy, belongs to bairns of both Marriages equally, 

In this Proceſs the Heir offered to confer his Reretage, and crave , 
ſhare in the Bairns-part , becauſe the only reafon the Heir. is excluded 
ſhare in mobilibws, 1s, becauſe he hasthe ſole Succeſſion and HeretableRj 
which is ordinarly better than his ſhare in the moveables,bur ifhe will (g. 
late his Heretag>, heis always admited toſhare 1a the Moveables, 

The Lords admitted the Heir Collating the Heretage, and all to be « 
qual ſharers in the whole Bairns-part, with the ſucceſſion of the Here 


Lord Pitmedden contra Paterſons, July 17. 1678. 

[tmedden having Arreſted in the hands of Merchants in Aberdee the 
price of ſome Bear fold to them by Cromarty, Maſters William and 
Robert Paterſons havang Arreſted the fame alſo: The Merchants gaveinz 
Bill of Suſpenſion of double-Poynding, and both Parties having COMPeate 
ed, the Lords appointed the Cauſeto bedilcuſt upon the B:]I, and did pre- 
fer Pitmedden, though thelaſt Arreſter to the Paterſons, becauſe they ar. 
reſted before the Term of pay ment of their Bonds for which they Are 
ed, and Pitmeddens Term was paſt, albeit ſeveral Deciſions were adduced, 
ſuſtaining Arreſtments laid on before the Term,ro take eff & aftertheTem, 
ſo that ſuch Executions were not null, otherways Inhibition would be ally 
null on the fame ground, in reſpe& that the Lords did not find the fiſt 
Arreſtment null, but that the ſame might be ſuſtained where the Debitor 
was lapſus or wergens ad inopiam z otherwiſe fuch Arreſtments paſhng of 
courle periculo petentis, are not warrantable to ſtop the Debitors dilpoll 
of his Moveables and Sums before the Term of payment: for Inhibwoa 
reacheth not theſe;but the poſterior Arreſtment was preferred by theLord, 
asthe more Formal and Legal diligence,as was latcly donein the caſe of (- 
nelius Neil(on againſt Charles Charters; But the Lords ordained Pitmeddes 

to aſſign his ſecurity to the Paterſons. | 


Fullarton contra Denbolms, Fuly 18. 1678. 

Ohbn Fullarton as Donatar tothe Non-eniry of the Lands of Straiton, holden 
J of William Stodhart, purſues Declarator of Non-entry again(t Cathariit 
and Marion Denholms, who alledged Abſolvitor, becauſe the Lands art 
holden Feu, and they offer the Feu-duties with a Precept of Clare-confid, 
whereby they ſhew themſelves defirous to enter, and were neither in cot 
tempt nor contumacy againſt their Superior. It was antwered non rt 
vat, unleſs they were retowred Heirs, and had Precepts out of the Chat 
cery, It was Replyed, That they were called in this Proceſs as appearatd 
Heirs, and ſo were acknowledged by the Purſuer, and it needed not tobe 
inſtructed by a Retour, ny 
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The Lords repelled the Defence , and found the Noneemry to run till 
the Superior Was required to enter upon the Retour, and that a Precept of 


(latconfat isa favour which the Superior isnot obliged to grant, 


Beatſon contra Beatſon, July 19, 1678, 
Eaſon of Cardon, having, in his Teſtament nominat Robert Beatſon and 


others Tutors to his Bairns of the ſecond Marriagez The ſaid Robert ' 


kdrranſat the Defuntts Debts, and Appryſed his Eſtate 3 but by a Pack- 


yond declared, That the Children ſhould have the benefite of the Compoſgtions, 


ding that if they died without Children, the benefite ſhould be his own, they 
ds Katifying at Majority. David Beatſon Her of the ſecond Marriage 
raiſes a Reduction on theſe reaſons; Firſt, that the Defender was his Tutor 
nominat, and did accept, by opening the Charter-Cheſt, and taking out 
Writs, by uplifting of the Defunds Coal worth 150 pound Sterling yearly, 
1nd of his Land-rent, which Ads are either ſufficient ro inſtru accepting 
to be Tutor, or afting as Pro-tutor; and in either caſe all benefite the De- 
knder made of rhe TranſaQions mult accreice to the Purſver without li- 
nitation, The Defender anſwered, that he could not be lyable as.Titor, 
becauſehe was content to give his Oath, that he knew not that he was no- 
ninatz neither as Pro-tutor, becauſe he had acceſs to the Charter Chilt a-- 
nong{t many other friends of the DefunQ, and keeped a Key at their de» 
fre, and the Defenders eldc(} Brother another z and as for the intromiſlion 
with the Coal and Rent, moſt of it was after the Compryſing 3 and as to 
what was before, he was ther in his Fathers Family, who had an Inſeft- 
mentof the Land and Coal ay and whilc he were ſatisfied of 1000 poundz 
by which having begun bis intromiflion, though he had continued the ſame 
for ſome time after that Sum, he coul i not therefore be concluded as gerens 

Tatore. 

The Lords found it relevant to be proven, that the Defender knew the 
nomination when he did the foreſaids Ads, to infer his acceptance of the 
Tutory, but if it were not proven, they found the Afsnot relevantto in- 
fer geifionems pro Tutore. 
| Warrock contra Brown, eodem die. 

NaCompetition betwixt Brown, who had Arreſted by an Officer of the 
[ Town of Edinbargh, by warrand of a Baillie,but whoſe Execution bore 
no Witneſſes, which was alledged to be the cuſtome of the place, and with=- 
infewdays after Warrock having Arreſted by a ſolemn Arreſtment,the Exe. 
cutions whereof had Witneſles inſert. 

The Lords preferred the poſterior Arreſter, his Arreſtment being the 
moſt ſolemn and formal, though poſterior. 


Moriſe contra Orrock, July 20, 1678, 

Oriſe purſuesa KeduQtion of ſeveral Appryſings led againſt bim by &r- 
rock of Balram, wherein the Penalties of the Sums were exorbitant, 
yet the Lords did not abate the fame3 but it beirg alle&ged againſt oneof 
the Compryſings, that it was null, proceeding upun a Kegiſtration on a 
Clauſe in thir Terms, T's be Regiſtrat in the Books of Seſſion, or any other come« 
patent Judicature of the Kingdom : It was Regiſtrat where the Creditor li- 
ved, but the Debitor was not in'that Jurisdiftion, and ſo was no compe« 
Judge. It was anſwered, 19. That by competent Judge, was under- 
ſtoodany Judge having ordinary Jurisdition. 2%, Inthe Appryſing there 
were divers other Sums for which the Appryſing ought to ſtand, and tobe 

ſuſtained, though not in this Sum. 
LII1L 3 The 
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1 he Lordsconfidering, that ex officio they might iupply defecis in Ap. 


pryſings, to make them fubſiſt as Securities for the juſt 1:tereſt, without 
the extraordinary advantage of expiring of the Legal, or un«qual Penal 
ties, did declare; that if the Defender would reſtri&t his whole App c 
ing to the ordinar Penalties (for the Lords had deduced the Termly þ., 
Zies, and would not allow them ) they would then ſuſtain this Ap 
ing for the whole Sums 5 but he having refuſed, the Lords reduced the 
Appryling in lolum. | 
Falconer contra Dumbar, eodem die. 

Lexander Falconer having imployed James Dumbar Meſſenger, toes. 
A cute a Caption againſt the Earl of Morton, © The Lords ſuſtained thy 
& Defence, that the Meſſenger was reſiſted after he had touched the By! 
&« with his Wand, the Earl and ſeveral others having drawn their Swordz 
« and ſtood in that poſture till a Warrand came from fome of the Lordsts 
* fiſt Execution; and alſo this Reply, that the Furſuer having requi 
© the Meſſenger to execute his Office,and it he would not, havi requi- 
© red his Caption to be execute by another Meſſenger who was wn 
« offered to put it in execution, and was afſifted with ſufficient force to 
<« that effet. The Defender proved, that after he had touched the 
and commanded him to Priſon in the Kings Name, and took him by the 
arm, to lift him from his Chair, the Farl and fevera] others drew their 
Swords, and continued in that poſture till the op came, The Purſyer 
alſo proved, that he required the Caption, aud that another preſent offe- 
red to put it in execution, and that the Meſſengers had two Town-Of- 
cers and ten more to aſſiſt, Falcorer himſelf being preſent, and that the 
Meſſenger at laſt gave the Letters to the other Mellenger,but the affilance 
were gone3 whereupon the Queſtion aroſe, whether the Meſſenger ſhould 
be decerned in the Sum, or not, ſcing he either protracted till the 
came, or failed in his duty, having ſufficient afliflance 3 but the Defender 
proved , that neither the Town-Officers, por any of the Aﬀiſters had 
Arms. 

The Lords found the refiftances proven, but found that neitherthe De: 
fender nor the other Meſſenger had ſufficient aſſiſtance againſt Armed Men 
with drawn Swords, the Meſſenger and Aſſiſtance having no Arms, and 
that the Creditor being preſent, might have called to the Magiltrats of 
Edinburgh for aſſiſtance of their Halberts or Guards, which the Meſlenger 
had been obliged to do, 1f the Party had not been preſent, therefore they 
alloilzied the Meſlenger. 

. Ferguſon contra Lindſay, July 23. 1678. 

Homas Ferguſon purſues William Lindſay, as repreſenting bis Fathn, 
for payment of his Fathers Bond of 1600 merks, and inſiſts again 
bim as ſucceſſor lucrative poſt contratum debitum, by an [nfefiment in Land 
upon his Fathers Diſpoſition; which Izfefiwent is poſterior to this Deb, 
and therefore he is Succeſſor after this Debt, & ex cauſa lucrative, TheDe 
fender anſwered zo: relevet, unleſs the Debt had been anterior to the Db 
poſition; for that Paſſive Title is always underſtood of a Succeſſor ex i 
fa Incrativa, que cauſa eſt poſt contratfuw debitues ; for the Infeftment is bu 
inimplement of the Diſpoſition & meceſſitatis, though the Diſpoſition b 
voluntatis. The Purſuer Replyed, That his Debt is both anterior tot 

Infeftment, aud the Diſpoſition upon which it proceeds. The 
Duplyed, That the Diſpoſition is not the cauſe of the Infeftment, but1 
CantraCt of Marriage, Diſponing the ſawe Lands; and though this Dee 
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ron doth not relate to the ContraQ, yet it is preſgmed to be in implement 
ticreok, and the Father might have been compelled upon the Contra to 
encod the Diſpoſition, with Procutatries and Precepts to compleat the 
Infeſtments. 

'The Lords found theDefence relevant,that the ſame Lands were diſponed by 
(amtraZ of Marriage, before contrading the Purſuers Debt, though this D1jpo= 
fron and [nfefi nent thereon, was poiterior to the Debt, 

Thomſon contra Wilkie, eodem die. 
Mquhile Walter Wilkie having ſeveral Children, one called Thomas 
became furious before hs Fathers death, and his Father provided 
to him, but made his RehiQ his Execatrix and unjverſal Legatrax, 
who intertained the ſaid Thomas during her life, and after her deceaſe 

Wiliew1 bomſon having Married Lucas Wilkie hisS (rerhe intertained him 14 

\ and now puriues Agnes Wilkie, who ſucceeded to the whole Vicans 
of both Fatacr and Mother for the Aliment of the turious perſon, in reſpe& 
that it was a duty by the Law of N.ture, poth upon his Father, and in 
caſe he had no Means, uron his Mother to conſtitute an Aliment for him 
during his (uriofity, according to thuir Means and Eſtate, which therefore 
mult affe&t all repreſenting them. The Defender anſwered, That the Law 
and Cuſtum of Scetland hath only extended Aliment of Ciildren again(e 

Fahers perſonally, and never again{ Mothers, nor againſt any repreſent- 
ngeither. 2% This Aliment being beſtowed upon the furious perſon by 
his own Siſier, without any agreement, muſt be preſumed to be of Chart. 
ty and natural Atic&tion, and introduces no Obligation, eſpecially having 
continued 14 years after the death of bothParentszand if it had been other- 
naps intended, the Purſuer ought to have required the Netcnder to have 
xcepted of the furious pe:ſon in her Family, and could not crave a modi. 
hcatioa to intertain him <lſc. where, The Purſuer anſwered, That the 
Lords had made this natural Obligation cff« Qual, not only againſt Fa- 
thers, but againſt Viothers, where the Father lett no Means, as was found 
iathecaſe of the Children of E. Buchan contra the Counteſs of Buchan; and 
alſo againſt the Heirs, as was found in the cafe of the Children of otter 
and Wedderly againſt the Heirs thereof: And albeit the Lords has found that 
the intertainment of perſons, whocan contract,is preſumed gratuitous, unleſs 
there be an agreement, yet it is neither extended to Pupils nor furious per- 
lors, whocan make no +& nor agreement for themſetves. 

The Lords ſuſtained the Proceſs, and ordained a Modification according 
to the Means of the Father and Mother, whereunto the Defender ſucceeds, 
and only in' fo far as ſhe is lucrats, by being fred of intertaining the furious 
perſona her own Fauily. 


Baird contra the Pariſhioners of Fyvie, eodem die. 
Vi Baird as Donatar to the Eicheat of the Miniſter of Fyvie, purſues 
the Pariſhioners for bygone Stipends3 who alledged Abſolvitor, be- 
auſe by the late A& of Parliament, Stipends preſcrives if not purſued with- 
m 5 years after they are due. It was anſwered, T hat that AQ is not a 


ple Preicription, but quoad modum probandi, that they (hall only be 


proven by Writ, or Oath of Party : Ita eft, There is Writ here, viz, 4 
redof Locality. It was Replyed, That the A& requires Probation by 
Writ, under the hand of the Debitor, acknowledging the Stipend to be 
teſting, which is not in this Caſe, | 
The Lords ſuſtained the Defence, ſeing there was no Writ under the 
? hands acknowledging theſe Stipends reſting; or that they were 
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proven by their Oaths reſting, albeit ſeveral years had run before the Pye. 
ſuer got the Gift of Eſcheat, which healledged ſhould not be compred the 
right being then the Kings. 
Murray contra Murray, eodem die. 

| the Compt and Reckoning of the Execatry of Baillie Murray, decided 

the x6 day inſtant, the eJdeſt Son as Heir, offered tocommunicat the 
Heretage, to which he ſhould ſucceed, and deſired tro be ſharer with the 
Bairns, who alledged that the Heir behoved not only to Communicat what 
he ſhould ſucceed to, but a Tenement diſponed to him by his Father, which 
Communication ought to be in and to the whole moveableHeretage,where. 
by the Legatars would have a ſhare,as well as the Bairns. It wasanſwered 
That the Heir had unqueſtionable Right to come in with other Children, 
either in caſe there were no Heretable Right, but all the Succeſſion were 
moveable z or in caſe he would Communicat the Heretable Succelſion, fl. 
ling to him - But there was neither Law nor Cuſtom for Communicgi 
what he got from his Father byyDonation. And it was found in thecye 
betwixt the Dutches of Bxccleygh and the Counteſs of Tweddalc, That b,. 
vid Scot had a ſhare of the Bairns part of his F athers Gear, without Commg. 
micating the Right of a conſiderable Eſtate of Land which he had from his Falle 
Diſpoſition. It was aniwered, That the cales were nor alike, for Dajd 
Scot was a Bairn in the Family, &- proprio jure had a ſhare in the Baie. 
part, without Communicating of what Land he had got, that havingdone 
no prejudiceto the Bairns, nor abated any part of the moveable Eſtate, but 
the only ground of the Heirs being admitted ro a ſhare of the MoveableE. 
ſtate, 1s, that Law allows him to be in no worſe condition than other Chil 
dren, ſo that ifeither by Succeſſion or Diſpolition, he be als well asthey, 
that ground ceaſeth, and therefore he muſt Communicat both, ifhe craxe 
2 ſhare in the moveable Eſtate 3 for it 1s ordinar for Fathers in their Sons 
Contrat of Marriage , to Infeft them in their whole Heretable Eſte, 
whereby there remained no Heretable Succefhon, and yet they werenever 
admitted to partake of the moyeables, but were excluded as Heirs pr jer- 
ceptionem hereditatis, and there 1s no reaſon that an inconfiderable remyant 
of an Heritage, ſhould by Communication thereof, admit Heirs to themore- 
ables, when perhaps the far greater part were enjoyed by them, by thei 
Fathers Diſpoſition. | 

The Lords admitted the Heir to a (hare with the other Bairns, provid- 
jog that he Communicat all that he had of the Heretable Eſtate, by Dilps- 
ſition or Succeſſion, by being Infeft as Heir, and Diſponing to the Children 
an equal ſhare with himſelf of the-ſaid Heretable Eſtate, with the burden of 
an equal ſhare of the Heretable Debt, But the Lords did not Determine, 
whether the Communication ſhould be only to the Bairns-part, or allot 
the Deads-part, but were clear that he was not to Cummunicate to the Ke 
lits part, ſeing there were other Bairnsin the Family, and the Reli would 
neither have benefit or loſs by any thing the Husband , or any could do, 
as to her ſhare. 


Tnglis contra the Children of Baillie Zermont, July 24, 1678, 

R. Job Trglis purſues the Children of Baillie Lermort for the Mai 
M of an Houſe,where-from the Baillie being Warned, did not Remore 
at the Term of Whitſunday, or within fourty days thereafter, which by 
the Cuſtom of Edinburgh is allowe4 for Flitting. The Defenders alledg 
ed abſolvitor, becauſe theDetun& Removed upon the fourty two day, the 
tourty one being Sunday, and his Wite being then lying in, was Tragen 
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4 within twenty days after her Delivery,ſo that being but one day 
morethan the fourty, and ſuch a fingular occafiofi of delay, de mini- 
wi wor curat Lex 3 The Lords Repelled this Defence, unleſs the Defunt? 
had Removed wpon, or within the fourty days, The Defenders further 
alledged , That the Purſuers Wife had given allowance to the Defun& ; 
gho was to Remove on the fourtieth day , being Saturday, and 
that accordingly himſclt , his Wife, Family and Goods were Remove 
&, and the Keys delivered, although ſome (mall part of his Goods remain- 
ed, and the Key of one Door keeped, and though a Servant going to ſee 
what was leſt, an Inſtrument was taken againſt bim that all then was not 
ved, 

” theLords ſuſtained the Defence, and allo this Defence, that all be- 
ing Removed on the Munday, as ſaid is, the Keys were delivered to the 
Purſuer in his own band to be proven by Witneſles, or that they were ac- 
cepted by him otherways, to be proven by his Oath. 


Greirſon contra Tailzifer, eodem die, 

Ibert Greirſon purſues a Redudtion of ſeveral Bonds granted by him 

toumquhile Tailzifer of Haircleuch his Uncle, on theſe Rea- 
ſors; 19. That the Purſuer was known tothe Defun&, who was his Uncle, 
tobe a facile, laviſh and weak perſon, and yet he procured from him the 
Bondsin queſtion, without an onerous Cauſe, and within three days there- 
ther procured from him a Bond of [mterdi&ion to himſelf, upon accompt 
of his Facility and Weakneſs, 29. It was offered to be proven, that theſe 
Bonds were granted of the ſame date with the Bond of Interdi&ion, or af- 
ter the fame : By which [»terdiFion the Defun& became as Curator to a 
weak or Prodigal Perſon, after which he could do no Deed , not being 
authorized with the conſent of his InterdiQtor, who therefore could not- 
Authorize him to his own behove, but was ## peſſzmo dolo, to take Bonds 
from him gratis,yea even to lend him money to Squander it away. 39. The 
Bonds were ſatisfied by Intromiſſion with the Purfuers Moveablesand Rents, 
whereof though he took Diſcharge , yer after the InterdiQion he could 
not doit. The Defender anſwered to the firſt, That it 1s not Relevant,that a 
perſon is weak or Laviſh, to Reduce even his Donations, becauſe he is do- 
minus reiſue: But the Law hath appointed a ſpecial Remeid to ſecure per- 
ſons for the future, by /zterdiFion : Nor doth it import any Fraud, or 
Circumvention, to accept a Donation from a Laviſh Perſon, unleſs Frau 
dukent Inducements were condeſcended upon and proven, To the ſecond, 
though the Bonds in queſtion were of the date ofthe Bond of [nterdiction, 
#on relevat to annul them, becauſe the Interdiction cannot hinder the Inters 
dior tolend Money to the InterdiQed, wherein the InterdiRors conſent 
k implyed, 29. This Interdiction can haveno force, till it was publiſhed, 
foritis the authority of the Judge only that can bind up a party from a&- 
"gon his own Bond,or not aRing, relating to no Intereſt of the InterdiQ- 
or, but of the Interdicted , who thereby is both Debitor and Creditor, 
and cannot be bound to himſelf. As to the Third, InterdiQtons are only 
allowed bereditaters ſalvam fore; and therefore is never extended ro any 
movable Right,and ſo the Diſcharge of his Moveables is valid,though 
It had been after the publication of Interdition. But the Date of a 
Bond of LnterdiQion, can import nothing asto Deeds poſterior to the Date, 
becauſe ſuch Bonds are ordinarly Subſcribed by the Interdicted, and keep- 
& by themſelves till publication. 


' The Lords Repelled the firlt Reaſon, and found, that Levity without 


dition , or fraudulent Inducements could annul no Deed, though 
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642 The Deciſions of the Lords of Seſſion, 1658, 
gratuitous z. but found the ſecond Reaſon Relevant, That theſe Bondy " 
at, or afier the Interdi@ion , being deliveredto the Interdior, though "A 
rot pubjiſhed : $o that the InterdiQor accepting, could take no Right 
the [nterdited, but upon onerous Cauſes, and due application 3 but 
that the Interdifion in no caſe could reach the Moveables, therefore, 
ſtained his Diſcharge ofthe Moveables and Rents. 


Collonel Whitefoord contra the Earl of Kilmarnock, eodem die, 
Ollonel Whitefoord having obtained a Gift from the King, of all th 

ip Fruits of the Sub-deanry of Glaſgow, preceeding the year 1629, Gi 
upon his Gift obtain Decreet conform, and thereupon Charged the fy 
Kilmarnock for the Teinds of his Lands, belonging to the ſajd 

The Earl Suſpends, and aJledges preſcription. The Charger Anſwer 
* 19. Contra non valentens agere non currit preſcriptio, and itsnotour, thy 
Chafger during all the time of theTroubles and Ulſurpation, was in kigy,, 
Jeities Service, out of the Countrey, and durſt not appear, under theþ. 
zard of his Lite, which was: ſuſtained 1n the caſe of the Duke of Lays. 
dale, 39, The Charger interrupted by Citation at the Mercat-Crehy, 
gainſt all and ſundry, in Anno 1669, The Suſpender Replyed, Thatth 
Charger valebat agere,for though it had been true thathe run the hazardoſly 
Life , if he had not perſonally appeared, yet he might have appearedhy, 
Procurator, or by an Aſſigney to his behove, who could never be excyly 
upon pretencethat theConſtituent was culpable ofCrimes;noris this a 
thing like the Duke of Lauderdales, who was Foretault by the Ulup; 
and ſo non valebat agere ob defeFum titnliz but the Charger was neitherfa, 
fault, Condemned, nor accuſed : And asto the general Citation, it shg 
within fourty years from the year 1628; And though it were, it hath 
effe& but to procure Letters of Horning, and cannot make Interrupt 
without ſpecial Citation, for when the King was to interrupt the Ad 
Preſcription againſt all His SubjeQRs, it could not be done but by ſpecial 
Ad cf Sederuntand Warrand for a Proclamation at the Mercat-Crokwhich 
the Lords Declared ſufficient for the King z buta general Citationofal ad 
ſundry at the Mercat-Croſsat a privat parties inſtance,cannot interrupt,lcing 
it patſeth of courſe, and wonld unſecure the Leidges. 

The Lords ſuſtained the Reaſon of Preſcription, and repelled the Aines 
that the Charger non walebat agere , ſeirg he was not Forefaulr, 


/ The Laird of Powrie contra Harter, Fuly 26, 1678, 

Ourie Purſues Reduction of his Vaſſal #anter of Burn- ſide his Inftl 

” ment, oh non ſolutum canonem, the Infeftment bearing a Clauſe, The 
it ſhould be null if two Terms run in the third anpayed, T he Defender alle 
ed abſolvitor, becauſe he produced a Diſcharge tor the year 167 2, al 
preceedings z and asto the year 1673. he offers to prove that he deliver 
the Feu-duty to Ponrses Servant 1n his own preſence, without contradidt 
on , and though it was ſent back to him ex poſt fa&o , yet it was ſuficen 
to purge an odious Clauſe irritant, being now offered to be forth-comlngt 
theBargand as to the ſubſequent years, he offers to prove, offers were madeis 
fore the three Terms were run, 2*. The Purſuer i»tws habit, being Debit 
tothe Defender in a Liquid Sum, exceeding the Feu-duties, The Pub 
er .anſwered to the firſt, an offer yox relevat withour Confignation. Ne 
ther was Compenſation competent againſt Feu-duties, wherein the acknok 
ledging of theSuperiour by an addreſs of a yearly payment,is more conlide- 
ed than the value of the Feu-duties; neicher can Clauſes irritant , exp 
in Infefrments, be purged at the Bar; for they differ therein from cheinr 
| rancy 
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introdaced by Law, that theſe may be purged z but where the In- 
veſtiture contains the Clauſe, To be null, in caſe of three Terms unpayed, the 
{ame cannot be purged, : | 

The Lords did not ſuſtain purging at the Bar, nor the Compenſation z bue 
ſound the payment to the Purſuers Servant without contradiQion, and the 
offer debito 1empore, though without Confignation, being now made forth- 
coming 2t the Bar, Relevant to purge the Clauſe irriranr, albeir the offer 
without Conſignation, cannot ſtop che @urſe of annualrents, 


Gordon contra ( ruickſhank, eodem die, 
orden of Seton having raiſed a Reduction of a Decreet- Arbitral, betwixe 
him and Cruickſhank, as nitra wires, being pronouned alter the day, 
vithio which the Decreer was to be pronounced, without Prorogation. The 
Defender alledged ablolvitor, becauſe pendente proceſſu, the Purſuer had 
aded him by beating, wounding, &c. conform to the 4G of Parliament 
made thereanent, whereby the Purluer cadet cauſa, 
The Lords ſuſtained the Detence, 
weir contra the Earl of Callender, eodem die, 

He Earl of Calender having granted a Penfion to Mr, William Weir, 

for Services dont and to be done, as the Narrative bears, and the en- 
durancebeing , during his Life, whereupon the Earl being Charged, Su(- 
pends on theſe Reaſons, 19, That the Penſion being for the Services to 
dedone, which 1s cauſa finalis,importinz a Condition, which not being pu- 
rifed, the Penl10n can have no efftet, 2% This Penſion being a gratuitous 
conſticution, as all other Donations are ,it is Revockablepropter ingratitudi- 
zw which Mr, 9illiam has incurred, 12%, By detaming the karl, 20, By 
uking Aſigoations againſt, and Charging him with Horning,and purſuing 
hin unjuſtly, where he was afſo-lzed. 

The Lords found, that the Peniton granted for Services done and to be 
dine, during Life, was valid, unleſs vir, William refuſed the Service as an 
Advocat, or had Served againſt the Earl, but not upon Proceſſes or Char- 

at hisown Inſtance ex j»ſ#a or probabili cauſa, though the Earl was aſ- 
ſoilzied,and for the Defamation, they would not ſuſtain it in general,bur ar- 
dained the Earl co condeſcend, | 


The Earl of of Hume contra Hume, Fuly 30, 1678, 

He Earl of Humegave in a Complaint againſt Vir, Patrick Hume Ad- 

vocat, bearing, That «Mr Patrick had takeu Right to a Plea, anent 
Coldinghame, Depending againſt the Earl of Hume, and therefore craved, 
that he might be deprived, contorm to the AZot Parliament, againſt mem. 
bers of the Coll-4ze of Fuſtice, buying Pleas, The Defender anſwered, 
that both by the Law and this Statute, there was nothing ro imped perſons 
togive,or take in treeGifr,but only prohibiting to buy them, or to purchaſe 
Ples for Money, while depending; but in this caſe the Detender had 
2 Diſpoſition from Frauk Stuart his Coulin-German of Coldinghame tree- 
ly, withonr giving any thing theretore, 

The Lord: found the Detence relevant, aud refuſed the Bill, 
The Lady Lnſs contra Inz!s, eodem die. 

He Deceaſt Laird of Lochervd having Died Infeft in the Lands of New- 

toun-leys, held of Mr, W:lliam Kellie 5 there is a Purſuit raiſed ar 
the Inſtance of the Lady Luſs, as Oye and Heir to him, againſt the ſix 


Heirs-portioners of the Superiour, to Enter themfelyes Heirs , and obtain 


themſelves Infeft in the Superiority,and to receive and Infeft the Purſuer in 
the Fee, otherways to loſe the benefit of the Superiority, during life, and 
Mmmm 2 that 
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. very manmay ule his Right at his pleaſure , and cannot be obliged to tle 


be uſed, it canonly import a Renounciation, but not an Afſignation: 
though the Lords have ſometimes ordained parties preterred to takepiy 


. where the Patty could have any detriment by ſo doing, as in this _ 


thatche purſuer may beentered by Brieves out of the Chancelary, they; 
being immediar Superiour to the Kellzes, Two ot the Defenders 2p K 
ed, who Adjudged trom one of the Heirs-portioners, and were Intejr 10g 
who offered to receive the Purſuer, as to their part, and thereupon alles 
ed, they could not loſe their Superiority, The Purſuer anſwered, Thy p 
all that had'Right to the Superiority would concur in a Precept, tg Late 
the Purſuer, ſhe would accept thy ſame, but was not obliged to hold oj, 
many ſeveral Superiours z but it all would not concur, theeldeſt Heir.f 


has the Prerogative ot indiviſible Rights, to be the only Superiour, albet 


the Lords in Superiorities of Feu-ferms, may either appoint CatisfaQing 1 


the remainder Heirs- portioners tor their ſhares in the Feu-duries, or 


ay 


cern her to Infeft the reſt in annualrents out of the Lands, effeirand tothe 


ſhare of che Feu-dutys 
The Lords Repelled the Defence, and found that the Vaſſal was nog, 


liged to rake Intefrment ſeverally trom the Heirs-portioners of the Supe; 
our, but either from the whole joyntly, or from the eldeſt by the Prev. 
gative of her Birth, | | | 


v Milx contra Hay, November 6, 1678, 


Mquhile Mr, Fohn Stuart of Kettle3toun, granted an Infeftmey gy 

Annualrent out of his Lands of Xerrleſtoun to A exander wyijl, 
and another annualrent out of Kertleſtoun ani Alderioun, tO Sir Gene we. 
kenzie , whereunto Mr. Thomas Hay hath Right, both Annvalrear were 
baſe, and ina Competition betwixt them tor poynding of the Ground, the 
Lords found the firſt Poſſeſſion did give the preterence z Mr, 7hmytyg 
produces a Dilcharge to the Tennents of Alderſtown and Provoſt wily, x 
Poynding of the Ground of the Lands of Xertleffoun, but poſteriour tothe 
Diſcharge, Ir was alledged for Milz, that he ought to be prefened, x 


' 0 the Landsof Xerrleſtoun, becaule he had the firſt Poſſeſſion of it byki 


Decreet. It was anſwered for Mr, Thomas 4ay, that his Annualrent bens 
both ont of Xertlefoun and 4 1der ftouns Poſſeſſion, by lifting his Annual: 
rent, either from the Heritor, or from the Tennents of any part of the 
Lands, is ſufficient for the whole, as taking off the preſumprtionot Smulz- 
tion retenta poſſeſſione, It was Replyed, That albeit payment by the De. 
bicor might have Referred ro both Tenements, or it che Tenementshad 


been unite Locally or by Union, -but here Alderſtown is in Eaſt-Lithias 
"and Kettleftoun is in Weſt- Lothiav, The Lords found the baſe Infefime 


of annualrent out of two Tenements diſcontiguons and not unite validgt wh 
both Tenements,by uplifting of the Annualrent from the Tennents of tithn 
Provoſt Milz did then offer to ſatisfie Vir. Themas Hays Right, providus 
he would Diſpone to him his Intettment of annualrent, out of both theTe 
nements, or atherwiſe would Declare that Mr, Thomas would affed Ald 
#toun primo loco, wherein he alone is Inteftt, and Kettleſtoun ſecunds in, 


-in which bot1 are Infettz but if he ſhould affe& Ketrleſtoun primo loco, Wii 


his whole annualrent, there would nothing remain for Mz/p ; and it ww 
dinar for the Lords in Competitions, to ordain the Party preferred cotak 
ſarisfa&ion, and ro Diſpone his whole Right. Ir was anſwered, Thats 


ſatizfacion, and aſſign, . but where there is a Reverſion or Redemptiont 


ment, and Diſpone, yet that is only ex nobili officio , upon the gene! 
ground of Charity quod mihi poteſt. & tibi non obeſt, but they never did, 


TT L'F , Sw S an SS - >” =... od 


ww NR as 


[—; — => SS ow WY I” Mo B”. OO © WS O09” WS 0D Os =5 OD 605 


Lad 
” 


=—AS Es i 


== 


The Decifrons of the Lords of Seſſion, 1678. 645 


P Hay being Cautioner for Kettleſtoun, and had adjudged Kettle Foun 
ind Alder Foun tor his Relief , theretore may lawtully affe&t KertleFoun 
ior his anonalrent, and both by his Adjudication, 

'The Lords found, that the party preferred was not obliged to Diſpone 

GtisfaRion, in prejudice of his other Right acquired before the Com. 

it100, | 

Whitehead contra Fohnſtoun, 8&c, November 7, 1678. / 

Hitchead of Park having ſupplicat the Lords, thewing that Fames 
Toknſtoun Writer to the Signer , had execute a Caption againſt 
im, notwithſtanding that the Lords had given Warrand to the Lord Goſ= 
frd, Auditor in the Compt and Reckoning, to ſuperceed perſonal execu- 
tion , vpon any Debt or other civil Cauſe againſt Whitehead, for 
ach time as the Auditor found Reaſonable for his actendance on the Ac- 
compt, and accordingly the Auditor upon the 27 of Fuly laſt, ſuperceed- 
edall- perſonal execution till the 5th day of Nowember ; yet the ſaid War« 
and being produced to Fames Fohn#oun and the Meſſengers at a meeting 
of the Creditors, he in contempt thereof , put the ſame into executi- 
«a, andrherefore craving that he might be ſer at liberty without Caution, 
or Confignation , and that they might be puniſhed for their contempr, 
The Lords upon the ſecond day of November , having called and heard the 
Poties, Ordained W hitehead to be ſet at liberty, and James Johnſtoun and 
the Meſſengers to appear again, and the Lords would conſiaer what puniſh- 
ment to impoſe for their contempt, So having this day appeared with both 
theirProcurators, they did alledge, 1%, That they had done no wrong inexe- 
ating the Caption, in reſpect of the .4& ot Parliament againſt Protefi- 
ons, which though ic contain an exception for ſupereeeding Execution by 
the Privy Council, and the Lords of Seſſion, as they ſhould find juſt for 
attendance of Patties upon Proceſſes, yet that could only be extended a- 
ginſt Captions for liquid Sums , bur this Caption was for Exhibition of 
Writs, whichthe ſame Auditor had ordained to be put in the Clerks hands, 
andalledged a PraQtique, by which the Lords Declared, they would extend 
Swpercederies only as to liquid Debts, 2%. That the Auditor had no War- 
rand in the Y acant time to give ſtop ro Execution, | 
The Lords k epelled theſe Defences atter conftderation of the 42 of Pay- 
liamen, which is general for ſtopping Execution upon any Civil Aion, 
for Parties to attend Proceſſes, and that by Sentences of Exhibitions, as 
well as others, whereby the attendance of Parties are hindered ; and albe- 
it the Lords , or Auditor upon application, might have reſtricted the Pro- 
teion, not toextend to the delivery of Writs, which were nor in the Par- 
ties power, yet no Partie might via fa&i, without the Lords Warrand, 
proceed to Execncion , after a ſtop ſhowen, eſpecially it being intimat in 
Seffion-time, when theParty might apply to the Lords tor Remeid,as theAu- 
ditor Reported to have been done in this caſe, and that of conſent of all Par- 
ties they had defired the Compt to proceed in the Vacance, as appears by 
the ſtop, being to the fifth day of November, or ſooner, if the Compt and 
Reckoning were ſooner cloſed, Neither was there any Practique ſhown or 
known to the Lords in the contrair, nor was this Execution uponany War- 
rand of the Auditors to produce in the Clerks hands, And therefore 
the Lords Suſpended Fames Fohn#on from his Office, as Writer to the 
Signet, and the two Meſſengers from their Office, and ſent them to Pri- 
ſon, 2nd Ordained Fames Fohn#on to pay toWhitehead an hundred pounds 
Scots for his nine days wrongous Impriſonment. In this the Lords were 
Mmmm 3 the 
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the more ſevere, that it wasdone by a Member of the Colledre of F465. 
who might better known his duty, S* of Faltin, 
Edmidon contra Edmiilon, November 15, 1678. 


E | "He Laird of Duntreath having obtained Certification againſt a Bond 
| of 7000 merks granted by him to Mr. Joh» Edmiſton; The fig 


Mr. John, raiſes a ReduCtion of the Certification on this reaſon, that he is 


and was the time of the Proceſsand Certification Reſidenter in Ireland, and 
though the Lords are ſtri& in reponing againſt Certifications ex intern, 
as being the mean toſecure the Liedges againſt Pleys and Pretences, yet # 
hath never been extended with that rigour againſt theſe that reſide out of 
the Countrey,albeitderigore,they be lyable to theLords JurisdiQtiongrgy 
Domicilium originis;YeatheLords _ one Campbel againſt a Certifica. 
obtained byGlenurchie agaioft him when he wasa Spuldier in Ireland,though 
he was not there arimo remanendi.lt was anſwered, That Certifications ye 
the Leidges greateſt ſecurities 3 and that though this Bond be now prody. 
ced, it was never adelivered Evident, but depoſitat in Mr. Jehs Syrul 
hand, in order to a Tranſa&tion, and therefore the Lords did not 
againſt the Certification, till Mr. John Spreuls Oath was taken, which nay 
is in Proceſs, declaring that the Bontls and jome other Writs were put in his 
hand, to draw ContraGFs upon», but were taken from him upon warrand from both 
Parties, So that it appears it was not delivered ab initio, but hath unwar- 
rantably come in Mr. Jeb» Edmiitons hand, and were after Mr, Jobn Sjrexl 
in the hand of one Dobby in Ireland, Arbiter betwixt the Parties, 

The Lords repaned againſt the Certification, but upon further alledgi- 
ance, that Mr. Fob: Edmiſton, though reſiding in Ireland, compeared, and 
took Terms to produce; they continued Certification to the end of the 
Cauſe, but allowed Duntreath to inſiſtin his reaſon of ReduQion upon De. 
poſitation, and found it relevant by Mr. John: Edmiſtons Oath, or Writ, 
that it was depoſitat in Dobbies hands, and by Dobbies Oath the Terms 


Depotitation, 
The Laird of Canninghawe-head contra the Earl of Lowdon, 
November 16. 1678. | 
Umnninghame-head having had a joynt Right to the Eſtate of Lopdmby 
the frſt Appryſing thereof, at the inſtance of Mr. Zivingi;oun, which 
ts now expired, did obtain Decreet agaia(t the Tennents, for his (hae of 
every Tennents Duty, <cffciring to bis ſhare of the Principal Sum in Li 
vingitons Appryling 3 There is a Bill of Suſpenltion of the Decreet givenin, 
and the Cauſe ordained to be diſcuſt upon the Bill. It was alledged for 
the Tennents, that they were or might be diſtreſſed by ſeveral Rights pre 
ferable to Mr. Livingitons, which were now produced. It was an{wered, 
That this Decreet proceeded upon Suſpenſion of multiple poynding, when 
upon the Parties now competing were cited, and did not appear, 
therefore they cannot now be heard in the ſecond inſtance, in reipeR ofthe 
AR of Parliament anent double Poynding. ;Jt was Replyed, That that 
A& was only for AdQians of doable Poynding, but got for Suſpenſions 
which muſt be inſtantly verified, and therefore though the Parties omit 
toproduce, they cannot be excluded to produce again in a ſecond double 
Poynding, ether by way of Action or Suſpenſion. 

The Lords found that the AR anent &ouble Poznding did not extendio 
S»/pexſions of double Poyndings, and therefore allowed thele who were & 
ted in the firſt Suſpenſion ofdouble Poynding, and produced not, to pro: 
duce now in the ſecond Suſpenſion, and to compete therein, RE 

wthrie 


a 
k 
P 
þ 
I 
t 
H 
a 
h 


33.3.3 me 


© 38S 


— i 


The Deciſions of the Lords of $ eſſon,16 58. 647 


Guthrie contra, the Laird of Guthrie, November 27.. 1678. 
nes Guthrie baving purſued Reduction and Improbation of the Right 
of ſome Lands, againſt the Laird of Guthrie, he did alledge againſt the 
yRion that minor non tenetur jlacitare which wasrepelled,& reſerved to the 
diſcu|ſing of the reaſons of ReduGion, and being now repeated, the Purſuer 
alledged that the Defender could not plead this priviledge, becauſe all he 


founded upon, Was an Appryſing, which is always accounted as if it were a 


| right, which may be taken away by exception upon payment, ſatis= 

ion by introwiſſion, or compenſation, much more in this caſe where there 

not ſo much as an Infeftment alledged in the Defenders Fathers perſun,and 

therefore he not dyingin Teremento, his Heirs cannot be diſpriviledged, for 

feretage in that Maxime is underſtood only of that which is properly ſo 

called, being jurs ſoli, but is not extended to Heretable Rights by deſtt- 
ation, as Heretable Bonds or Diſpoſitions without Infeftment, .. 

The Lords repelled the Defence, in reſpe& the DefunR died not in Te- 
rewerto, for there was only alledged an Appryſing without Infeftment, 
hut had notthe occaſion to determine,whether an Appryſing with 1»ſeſiment 
could plead that priviledge, | | 

| Ruſſel contra Ruſſel, eodem die, 

FYerebeing mutual ARtions of Moleſtations between Ruſſels and Ruſ: 

fels, in relation to Lands lying upon the Borders of the Shires of La- 
zerk and Linlithgow before the Sheriff of Lazerk, the Sheriff appointed a 
Prrembulation, and named an Inqueſt, and at the firſt mecting ofthe Peram- 
ulation, prorogat the ſame to a Dyet, Some Moneths after Ruſſel in Linlith- 
gp-Shire raiſed CH&dvocation on theſe reaſons 3 19. That by expreſs AR of 
Parliament, Mole5Fations betwixt Heretors of Lands in different Shires, are 
ordained 10 be by the Lords, or by indifferent perſons Commiſſionat by them,and 
the Inqueſt meeting on the Ground, their Dyets are not to be continued beyond 
eight days : Whereas here they were continued for ſome Moneths, 20, The 
Sheriff of Lenerk is ſulpect as intereſted to enlarge his own Jurisdiftion3 for 
if the Land in queſtion be found to be part and pertinent of the Tenement 
belonging to the Ruſſels in Larerk: Shire, it will be in the Sheriff of Lanerks 
Jurisdidtion.It was anſwered to the firſt,that primusaGns judicii eſt judicis ap- © 
probatorivs, both Parties having purſued before the Sheriff of Lanerk, can- 
not now decline him as incompetentz and asto the prorogation of the [z- 
queft, it was of conſent of both Parties,as the A& bears; neither is a reaſon 
of ſuſpition competent after an AR for Perambulation, and an Inqueſt cho- 
en out ofthe Liſts offered by both Parties, which makes Litis- conteitation 
In Perambulations 3 after which nothing but Iniquity can Advocat. It was 
Replyed; That though the Purſuer of the Advocation, did compear before 
the Sheriff of Lamerk 3 yet the A bears, T hat he proteſtedthat he was not un- 
der bis JurisdiJion, and did proceed under that ProteStation : Neither can the 
Qeriffs AR, bearing his conſent prove, unleſs it had been Subſcribed. It 
was Duplyed, That proponigſt Defences, or offering Members of Inqueſt, 
and compearing at the Dyet of 1»queſt, are all As approbatory of -the 
Shenffs [urisdiction, and any Proteſtation in the contrair, is inconſiſtent 
G contraria faffo., Neither is there neceſſity to Subſcribe any conſent in 
matters ordinary incident in Proceſſes, as Aſhigning and Ordaining of 


ets. 

TheLords repelled the firſt Reaſon, and found the appearance, and in- 

ng, excluded Declizator, notwithſtanding of any Proteſtation in the 
cotrair,and found the conſent to the continuing the Dyets without Writ 
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ſufficiently proven, by the AR of the Court , without conſent of the 
Party ; and that after nomination of the [:q»ef# upon the Liſts of both Par 
ties, ſuſpition of the Judge, was not competent, . 

Tait and his Wife contra Forrei# and his Cautioner, eoden die, 

Cautioner for a Taverner being purſued for what ſhe was way, 
A ing in her Accompt of Wine, alledged that her Miſtris by a pag. 
door had at ſeveral times drawen off the Wine 5 Which being found 14, 
vant, Witneſſes were adduced, and amongſt the reſt ſeveral Wongy, 
againſt whom it was objeCted,that they were not habile Witneſſes by. Lay, 
It was anſwered, That they were habile in Domeltick Matters, and hyy 
been received in things of greateſt importance,as bearing of 2 Child,angjþ 
livelineſs thereof, as being able to weep. 

The Lords ordained the Miſtris to be examined upon Oath, inpreſeqg 
of other Women Witneſſes ; but if the Husband uſed his priviledge ing, 
fufing his Wife ro depone,the Lords would conſider the Bill, whether they 
would admit Women as Witnefles ex officio, or not, 


Haiggens contra Maxwell, November 29: 1678; 
Ohn Haiggens having Right toa Bond, wherein umquhile Maxwil 
of Munches was Cautioner, purſues this Mwnches as behaving as Heirty 
his Father by Intromiſſion with the Rents of the Lands wherein higfather 
died Infeft, The Defender alledged Abſolvitot, Becauſe his Father was 
denuded by a Diſpoſition in his favours. The Purſuer Replyed, Thatby 
the Diſpoſition he was Succeflor to his Father titulo lucrativo poſt comrethuw 
debitum, The Defender Duplyed, 19. That by his Mothers Contra& of 
Marriage, his Father was obliged to infeft the elde$# Son of the Marrig is 
' theſe Lands being the ſecond Marriage, and therefore the Infefiment was but 
in implement of that Obligment anterior to his Debt,neither was the Land 
provided to him as Heir of the Marriage. 29. The Diſpofition bears # k 
for onerous Cauſes, and Debts payed and undertaken, which the Defender of. 
fers to inſtru otherways than in the narrative of the Difpolition, The 
Purſer Triplyed( to the firſt, That all Obligments in favour of Chil. 
dren are always underſtood to be in way of Succeſſion, whether it be to 
them as Heirs, Bairns, or as the eldeſt Son or Daughters, for thereupon 
the Father could not be excluded from his Liferent, ſeing he might lakk 
his Son at any time in his life, and if ſuch Clauſes were otherwile interpret, 
no Creditor would be ſecure, but fuch latent Clauſes might ſtil} exclude 
them by Infeftments granted thereupon after contra&ing other Debts, To 
the ſecond, No relevat, unleſs the Cauſe onerous be proven equivalent to 
the worth of the Land, for if it be not, it remains a lucrative Title, and 
would give ariſe to fraud, if a Right onerous in ſome part would exclude 
this politive Title, and put Creditors to reduce. 

The Lords found, that the Infeftment to the eldeſt Son made him lyable 
as lucrative Succeſfor, although there was an Obligment in his Mothen 
Contra& to infeft him, not having a deternginate time, in his Fathers life 
before contraQing of this Debt ; but foundMhe Duply of the Cauſe oner 
relevant, reſerving to the Lords after Probation to determine as to the & 
quivalency of the Cauſe onerous to the worth of the Land ; for the Lord 
thought that if the Cauſe onerous was ſhort of the worth conſiderably, s 
within the half or the like, that it would infer rhe Paſſive Title, butifit 
were near the worth, it would not, though there might be place for Re 
dudtion to reach the excreſcence. PE 


LEED PII ESEZETZEDSED 


The Deciſions of the Lords of Sefion, 1678, 64.9 


Bernie contra Earl of Nith/dale and his Tennents, eodem die. 
He Kirk of Carlaverock having a Decreet of modification of Locality 
of three Chalders of Victual, 360 merks of Money, 48 merks for 
je Comtmanion Elements, with the Vicarage uſcd and wont : the Miniſter 
javing been long in uſe of payment of 106 pound each Chalder, chargeth 
cerhat price'z there is a Bill of Suſpenſion given in for the Parochioners, 
1nd the Cauſe ordained to be diſcuſt vpon the Bill ; the Suſpenders do in- 
ontheſe Reaſons, firſt, that the Decreer of Locality bears, three Chals 
.bn; of Pitiual without liquidation of the price, and albeit the Charger hath 
wil uſe of 100 pound the Chalder, yet that can oblige no longer than 
ah Parties continue voluntarly to give and accept that Rent, and now 
he Vitual having been. offered, being ip/a corpors, it is ſufficient, The 
anſwered, That the liquidation being more than thirteen years, 
doth import a conſtant ſettlement, and that he demanded no more when 
he Viaual was at the deareſt y and as to the Cropt 1677 now charged 
fr, there was no offer made till April 1678, The Lords jound the 
wt wade debito tempore, and that the uſe of payment did ſtaxd for 
tha jear, not being interrupted by an offer in due time, The Suſpenders furs 
ter alledged, That the Charger claims the Vacarage, and yet under the 
ſiarage he claims the T<ind-Sheaves of ſome Lands 1n the Paroch, and a 
jealy Duty for the Salt that was uſed to be wade in other parts of the 
Facoch, and for the Teind of Lint and Hemp in other parts, and for a 
Duty from the Weavers for each Loom inthe Paroch,all which are unwar- 
nntable,and cannot be comprehended under the Vicarage. The Charger an- 
.That Vicarage-Teind is local and conſuetudinary, and in many 
jlces a part of the Feind.Sheaves was the Yicars Penſion, and in other 
rlacts decime induſtriales was a part of the Vicarage, and Teind-Eggs, and 
Tand-Fruit, and Teind-Herbs3 and in this caſe the Miniſter being in Poſ: 
&fon of a ſmall liquidat duty for Salt, and the profite by Weaving, and 
ofthe Teind. Sheaves of one Room, and the Teind of Lint and Hemp of 
ſome others, it is enough for him to ſay that he is decenmalis & triennalis 
Polſeſlor z but if need beis, he offers to prove, that he and his Predecc(- 
ſors have been in immemorial P offefſion, or in 40 years Poſſeſſion of the 
particulars aforeſaid. The Lords found 40 years Poſſcſtion relevant, but 
would not ſuſtain 13 years Poſſeſſion of ſuch particulars as were not ordi- 
mrily comprehended in Vicarage. The Suſpenders did alſo alledge, That the 
Miniſter could not have the 40 merks for the Communion Elements, be= 
auſe he had not given the Communion. The Charger anſwered, That 
was jus tertii, and that he was willing that the Sum charged for the Eles 

ments ſhould be put in the Paroch Box. 

The Lords found the Letters orderly proceeded, and ordained the ſame 

ſhould be put in the Paroch-Box according to the Chargers offer, 


More contra M*phaderick, eodems die, 
Mz: purſues M*phaderick for Spuilzying of certain Cows, who alledg- 
| ed abſolvitor, becauſe he offered him to prove, that the Purſyer had 
ſtoln 3 many from him, or ſtoln' or reſet his 3 and theretore ' he mighr 
take as many of thePurſners by the 4# 112,Par,7,& A 16 P,10, 
K, Z4, the 6th, 
| TheLords found the Defence not Relevant , unleſs it were proponed 
uthe Terms of theſe 4 Gs, viz. That the Purſuer were 4 broken may, and 


4 Winious T hief, of any Clan or Combination that could not be reached by the 
Courſe of Laws ; 
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Grant contra M*kenzie, November 30, 1679, 
Rant of Corimony having obtained a Decreet of Spuilzie againſt Grahun 
of Drynie, and Mckenzie of Suddy, They ſuſpend and raiſe Redy. 
Rion on this Reaſon, that by inſpeRion of the Teſtimonies, it would xy. 
pear that there was no Probation ot any part of che Spuilzie againſt they 
and no Probation of a Spuilzie of a Mare againſt any, and therefore the 
Decreet is null for want of Probation, . The Charger anſwered, Thatthe 
Reaſon is no ways competent, to be tounded upon Probation by Witneſſes 
which by the inviolable Cuſtom of this Kingdom are never to be pul, 
edand ſeen toany party, but are to be ſealed atter they are taken, and ſel, 
ed after they are Adviſed , And therefore the Lords ſuffer not Adyocast 
alledge ſuper diftis teftium, which by our Law are partes judici, and th 
Truſt of the Lords , and therefore can be Adviſed only by the Lords is 
praſentia, albeit the moſt important Writs procuced, before concluſion 5f 
the Cauſe may be determined by the Ordinar, And this Cuſtom of cloſing 
of Teſtimonies, is founded upon ſolid Grounds and Expediency,whichimme. 
morial experience hath confi:med, that the Debating of the Importarceg 
every Teſtimony, whereof perhaps a i undered may be in one Cauſe 
would make Pleas endleſs, and the publiſhing thereot would beget anime. 
ſities againſt Witneſſes , and weaken the ticedom of their Depoſitions 
when powerful perſons, or their Friends were concerned, and the cloſigs 
of Witneſſes is a conſiderable part of our Law by immemoral Cuſtom, 
which nothing can alter, but a Statute in Parlrament, Tris true thatther 
is an exception in Improbations, the C onſe quence whereof is Capital, fory 
on the Decreets of |mprobations, finding a Writ torged, and a Pay 4. 
or, or acceflory to the Forgery, the Juſtices and Afyzes do curreath 
proceed to find the party guilty without turther proof, Bur thereis no0- 
ther exception in Civil Caſes, & exceptio fir mat regulam in non exctjth : 
Neither have the Lords atter Adv'fing of Teſtimon:es upon any importuai: 
ty Re-adviſed the ſame, knowing thar they would ordinarly be puttodouble 
or frequent Adviſings: bur after Sentence Extracted , nonedid ever at- 
tempt toalledgea Decreet of the Lords null, becauie the Teſt:moniesofthe 
Witneſſes, did not prove, which could neither have ground noreffetyih- 
out publication of the Teſtimonies; tor the Lords did never regard the 
pretence of Parties, that the Witnefles had told them what was theit Te- 
ſtimonies, they being ready to gratifie eithe Party by ſuch extrajudicil 
aſſercions, The Suſpenders anſwered, T'at albeit in the fi: ſt Tnſtance,the 
Lords would not allow publication of Teſtimonies, or Re-adviſe the ſame, 
yet they ought todo the ſame in the {econ ' Inſtance, as they will notſtop 
Proceſs upon Reprobators , yet they will Reduce their moſt ſolemn Decreet 
upon Reprobators. They will alſo Reduce their Decreers upon Nullitis, 
for want of Probation, and there is reaſon they ſhould Reviſe the Teſting 
nies upon ReduRion, becauſe tor want of publication of Teſtimonies, inthe 
firſt inſtance, Decreers tounded thereon, are in effect in abſence parte inaudit; 
and for the inconvenience of multiplyingPleas,the Lords maylet the figſtDs 
ccreet take effect witheut granting Suſpenſion, bur ought to admit ofR6 
duction, tor ſeing Sentences are not ſubſcribed by the Preſident butar 
meer Minuts of the Clerk upon the Proceſs, which the Lordsdo not, ot 
[cannot know, kow,or when they Write them, Parties without reflecting up- 
on the Juſtice, or Truſt of the Lords, \but only upon the Faichfulneſ 0 
the Clerks, may well defire the Lords to Revile the Probation. Andin 
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@tion in thisPoocels, was never acquitzbur did Refiletherefrom, It wasReply. 
ed, that chis pretence is under the name of a C lerk, toftrick ar the Juſtice, 
.nd Truſt of the Lords, and the ancient Law of cloſing of Teſtimonies, for 
if it be allowed,all the Decreets of Seſſion that ever were, or can be, may 


' hedrawn in queſtion, and there can be no ultimar Sentence by Probation of 


Witneſſes, tor ill chat Reafon remains, 7 he Clerk might have mae ap the 
Sentente, produced falſe TeRimonies, or ſuppreſſed the true, or ' ead other- 
gay' than w4s Written, or Write otherways than was ordered Thc:1tefore ſuch 
improbable poſſibilities, which wound the common Confidence in a!l Judi- 
tures, and their Seryants, are neither Relevant no: preſumed, bur on 
the contrair, it is areceived Principle in al] Nations Res judrcata pro verita« 
te habetur, and parties have all che rational Remeid that can conveniently 
be, before Sentence, for they are called i» preſentia at Adviſing of Cauſes, 
2d in their preſence,the Clerk relates the ſtate of the Proceſs, and what 
is adduced tor Probation, and it they tuſpet him, they may defire him ro 
be ſpecial upon the number and names ot the Witneſſes, and it any be- omit- 
ted to be preſented, who were Examined , they will be heard thereupon; 
2nd albeit the Lords Reduce their own Decreets upon nullity, when it ap- 
by the Decreet, it doth not mention all the Points admitted to pro- 
bation , to have been p!oven by expreſſing che manner of Probation, when 
by Oath, by Writ, or Wurneffes, and bearing the Poynts to be [ufficiently 
wen by the Writs produced, which are expreſt in the ProduRion, or by 
the O2th otthe Party, or by the Teſtimony of famous Witneſſes, it theſe 
he omitted, which paſs in Courſe, and are not particularly Acvited by the 
Lords z but that inters nothing as to the particulars Adviſed by the Lords, 
for albeit when Parties are abſent , the Clerks give Sentence of Courſe in 
Matters clear, or in others, do Report the Libel ro the Lords, who give 
their Incerlocutor , -without tu!l inſpeRion of the Libel , or Probation by 
Writ, and will in the ſecond Inſtance hear parties who were abſent in the 
firſt, upon the Relevancy, or Probation by Writ or Oath, yet never up- 
on that point, whether the Teſtimonies, even in abſence did prove, ſe- 
ing theſe cannot be publiſhed; and theretore the Lords do narrowly advert 
thereto in all Caſes, as this very day in a Contravention, interred by the 
violence of a Son in the Family, The Lords would not admit a contrair 
probation, that he was a School-maſter extia Familiam , nor would they Rex 
examine the Witneſſes adduced, what they meaned by being in the Family, 
whether he was only in the Houſe for the time, or if he reſided with his Fa= 
ther, ſcing they buir, that he was in his Fathers Family and Houſhold, 

The Lords tound, the Reaſon of Reduction, that rhe Teſtimonies ad+ 
diced proved not , was not competent, and theretore would not Y eviles 
nor Reconfider che Teſtimonies, but adhered to the Decreer, and found 
the Letters orderly proceeded. 


H usband contra Blair, eodem. die, 
N a Competition berwixt &/4ir of Ardblair and Husband, there being 
two Bonds of the ſame »um granted by Ardblair , within ſome few 
Moneths of other, Husband alleged, that both Bonds were for one Cauſe, 
and the one being ſatisfied , ſatisfied both, which the Lords would not [u- 
pain von preſumption, that the Bonds were for one ſum, aud near one times 
and theretore Hasband has referied the verity thereof to Ardblairs Oath, 
who Deponed negative; and thereafter Husband defired him tro be 
Re-examined, what was the cauſe of theſe Bonds? It was anſwered, Thar 


Þ that queltion' had been pur to him before he Deponed generally nega» 


Nannz tive, 
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tive, it had been pertinent, but now it 1s not competent, for thereby the 
Deponent might be brought to prevaricat, and deny the Truth, lea jj 
Oath ſhould claſh, or by Confeſſion , acknowledge his Perjury in his FF 
Oath , and theretore it was againſt Charity and Humanity, ro inſnare 
by firſt asking the general Interrogator, and then proponing ſpecial ones 
though at the ſame time, much more ex intervallo, It is true where 2 
party Adje@sa quality , not being reterred ro his Oath, he cannor there. 
by exclude the other party from expiſcating the Truth by ſpecial Inteng. 
gators : Bur it is not ſo when a matter 1s reterred by the Party to O44 
It was an(wered, That Ardblair was Examined when Husband was not pre. 
ſent, and did Depone upon the Point in the Ad referred generally to his 
Oath, That the cauſe of both Bonds was the ſame. It was Replyed, Thy 
there was here no Collufion , or Clandeſtine conrſe, but «4r4blij came 
publickly ro the Bar, and made Faith, and in the afternoon did 
upon the Actas it ſtood 5 neither are ſpecial Interrogators neceſſar, thoyoh 
the party may uſe them, it he pleaſe, and therefore not having offered then 
betorethe Oath was given, in due time, he cannot be heard thereafter 
The Lords found, that after the party had Deponed in general, ethe 
upon the A, or general Interrogator, he could nor thereatrer be Exzmin: 
ed upon any ſpecial Interrogator, that it mig" infer any contradidion tg 
his Oth on the general, anddid Reloly- to keep that method in Ex:. 
mination, to Examine firſt upon the ſpecial interrogarots, it any were, 1nd 
laſt upon the general, 


Brown contra the Town of Kirkcudbrizht, December 6, 1678, 

Rownot Nuntoun having purſued the Town of Kirrcudbright, toremoge 

from a Salmond-fiſbing, on a pait of the Water of Dee, 10 which F<. 
ing he is Infeft, and pays a conſiderable number of Sa'mond to the Bi 
of Gafloway, The Town proponed a Detence upon their Charter Compj[. 
cationibus, and upon tourty years poſſeſſion which was ſuſtained, rhoughir 
buir not Salmond-fiſhing, and the Purſuer having Replyed upon interypti-, 
02, Which he offered to prove ſcripto, the tame was allo ſuſtained, andaq 
Ad of Litiſconteſtation ExtraQted by Nuxtown accoidingly, and a partof 


the probation adcuced by the Town, bur not concluded; Nyntoun bySup- | 


plication defired the Redtification of the AQ, as to the manner of probati- 
on, which by the A is only [cripto, and yet is certainly competent pray 
de jure, It was anſwered , Thar the acquieſcence ot parties inthe 
legiances and Interlocutors, when themſelves Extradt the AA, arenct 
thereatter queſtionable, otherways moſt of the Decreets of Sefſion may be 
called in queſtion, and defired ro be ReQtified, as being proponed by mis 
ſtake of Advocats, or Minuted, or Extracted by the error of Clerks. 

The Lords refuſed to alter the A# as to Nuntoun, being Extraftedby 
himſelf, but the Biſhop of Ga/oway having compeared , who wasnot i 
the Proceſs , but having an Intereſt to Detend the Sa/mend-fiſhing , (it 
which he has aconſiderable Feu-duty, the Lords admitted him, and Or, 
dained the Interruptions to be proven prout de jure, 


Weir contra Ruthven, codem die, 
R- William Weir as Aſſigney by Patrick Ker , to a Bond granted by 
the i2eceaſt Earl of Bramfoord of 5000 merks, purſues a Declaratat 
againſt Edward Ruthven, that the Earl having been totefault during the 
Troubles, his Foretautture was Reſcinded, and his Eſtate eſtabliſhed io the 
perſon of Edward Ruthven his Grand-child, by his eldeſt Daughte: the 


Lady Forreſter , that therefore the Eſtate of the Earl ſhould be aft 
| wit 
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with this Debt by cApproſing or Adjudication. The Defender alledged 
jh@lvitor » becauſe by a ſpecial AF of Parliament , his Grand-fathers E- 
flate was eſtabliſhed in him, without mention of his Debt, ſo that in effe& he 
was made Donatar to his Grand-fathers Forefaulture ; and it is ſure, the 
King or his Donatar 1s lyable for no Debt, unleſs it had been perfeRed by 

ment or Confirmation trom the King. The Purſuer anſwered, That 
there was NO Gift of Forefaulture, which could only be given by the King, 


tit is clear by the AQ, that the Earl was Reſtored, not by way of Grace, 


tutby Juſtice, as having been unjuſtly Forefault for theſe As which he 
did, by the Kings Command, as a Loyal Subjett ; and though the Parlia- 
ad by a ſpecial A@, qualifying the Reſtitution to preſerve the Earls me- 


amd Eitate, which would. have fallen to his two Daughters, and ſet- 


jel the ſame in the perſon of Edward his Grand-child, and Ordained him 


0 take the Name of Ruthven; Yet the ſetling of an Eſtate in this manner, 
atending both tothe Earls real and perſonal Eſtate, can never be under- 
food with excluſion of his Debr, unleſs it had been ſo expreſt, it being 
contrair to material Juſtice, Bur the ſetling of an Eſtate being nomen uni- 
weſuatis, not by way of Gift, but by way of Juſtice, muſt be underſtood 
ho onere, 
eh the Lords. ſuſtained, and found that his Eſtate might be affeted 
with bis Debt. El, f 
Miln contra the Laird of Powfouls, eodeme die. | 
IN a Competition bet wixt the Creditors of Clackmannan, Alexander Mil 
and Powfouls, upon two baſe Inſefiments, were the ſame day and hour 
Infeft in Clackmannans Eſtate 3 the ſaid Alexander for an Annualrent of a 
Gumdue to him and Powfouls,for Relief of ſeveral Sums, in which he has 
been Cautioner for Clackmannan, both Infeftments being to be held of,and 
from Clackmannan, both gave 1n Signatures to the Exchequer in one day 
for Confirwation , but Alexander eMilns Signature was firſt paſt in Exche- 
quer, and his Confirmation firſt paſt the Seals. Alexander did allo before 
ether Confirmation obtain a Decreet of Poynding of the Ground, where- 
uponthey compet for preference. Powfouls alledged, that his Infeftment 
being for Relief was valid from its date, there being no Ground of Simu- 
tion, but the Infettment aſtructed by anterior Bonds to other Creditors; 
wherein Powfouls is Cautioner 5 and therefore by the A& of Parliament, 
dach Infeftments, though baſe, are never to be poſiponed to any Infeftments, 
wt being prior, but are in the ſame caſe as Infeftments of Warrandice; both 
which cannot attain Poſlefton rill Diſtreſs, but from Diſtreſs have effe&t 
from their date. 29. As to the Confirmations, the Exchequer by AR of 
Parliament, is Ordained to give Confirmation to all parties, as they de. 
mand the ſame; So that Powfoxls having preſented a Signature of Confir- 
mation as ſoon as Alexander Miln, the gratification of Exchequer in paſling 
Alexander Milzs firſt cannot prejudge him. It was anſwered, That pub- 
lick Infefements are always preferred to baſe Infeftments before Poſſeſſion, 
or Diligence for the baſe Infeftment, firſt attaining Polk:ſhon 3 and though 
Cuſtom hath accepted Inf-ftments of Warrandice, where poſſeſſion is hact 
of the principal Lands, it hath not extended the ſame to Infeftments for 
Relief of perſonal Debts, which would much unſecure Purchaſers, And 
to the Confirmations, the giving in of a Signature , without contimuing 


(to get the ſame paſt, imports nothing. 29, Thoughthe King as Superiour 


the common Law, muſt Receive Appryſers or Adjudgers; yet as to 
Infefrmeats upon Reſignation, or Confirmation, the King as all other Su- 


periours , may refuſe all , or Confirm whom he pleaſes, And by the A&t 
Nanan 3 of 
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of Parliament founded on, viz. AG 56, Par. 5. 1578. The firi Confirms. 
tion is declared the bei# Right : Andalbeit that A& mention an 48 of Coun- 
cl, yet the King or His Compolitors ought not tv deny Confirmation upon 
the reaſonable Expences of any party, yet that is not repeated in the Stars. 
tory part, but only in the Narrative; avd an A@ of Council can derogat 
from no mans Right, much leſs the Kings. 

The Lords found, the giving in of a Signature, could not bring in thy 
party , without firſt obtaining a Confirmation, unleſs all Diligence had 
been uſed by the one, or Precipitation by the other ; but did not deter, 
mine that Point, Whether the Exchequer was obliged to Confirm according y 
Diligence , anddid reſolve further to hear that Point, Whether Infefimen 
forKelief of perſonalDebts were valid from their dates. 


Beatſon contra Beatſon, eodene die. 

Ratſon of Pugilt purſues Beatſon of Xilrie tor Compt and payment, x 

Tutor, or Pro-tutorto him, becauſe he being nominat as one ofmore Ty. 
tors, did intromet with the Charter-chiſt , and with the profit of a Co. 
heugh, of conſiderable value, which was all the Pupil had un-liferented 
and did Tranſat with the Defuntts Creditors, ard Appriſed the Pupik 
Eſtate, and by ſeveral Miſhves, declared that he aCted all for the good of 
the Brothers Children. The Defender alledged abſolvicor, becauſcit nor 
nor cannot be Inſtrued that he knew of a Nomination, nor did he make 
uſe of any of the Defundts Writs , but did only concur with the other 
Friends to'preſerve them and for his intromiſlion with the Coal, it wy 
at his Brothers deſire, for ſatisfaRtion of aſum , aft<Ring the ſame; andfor 
his Letters, he is willing tomakethem good, by applying all his Tranſfti 
ons to the Pupil. 

The Lords found the Defender lyable as Txtor, if it be proven that he 
knew of the Nomination, and continued to intromet with the Coals long 
after it was free of all Burden, as being an A of Adminiſtration; but if 
it be not proven that he knew of the Tutory, found him lyable by Intro» 
miſſion with the Coals, not as Pro-tutor, but as negotiorum geſtor; Neither 
by his Tranſa&ions or Letters, but ordained him1n reſpe& thereof to ap- 
ply the benefite to the Pupill, but found him not lyable upon keeying 
the Defunas Writs,he not making uſe thereof. 


Law-contra Smith and Ferreis, eodem die, 

Ob Law having charged upon a Decreet of the Baillies, againſt May 
$mith his Taverner, and Forreis her Cautioner 3 The Cautioner Sub 
pends 0 this reaſon, that by the Taverners Compt-book written with the 
Chargers hand, there are ſeveral Sums not allowed to her in this Decreet 
and that at her removing ſhe left a quantity of Wine which was Gadged 
by two Gadgers, and yet it was referred to the Chargers Oath the quant 
ty and value of the Wine, which was probable by Gadgers. The Charge 
anſwered, that he opponed this Decreet # foro, wherein there is col 
pearance both for the Tavernerand Cautioner, who was not wn 
firlt, but thereafter cited perſonally to hear Sentence. It was Replyed 
That the Decreet mentions no warrand for the Procurator, nor any Writ 

produced for him that might infer warrand. 
The Lords admitted the alledgiance for the Cautioner, unleſs it were 
inſtructed by his Oath, that he gave the Procurator warrand to compeat 


for him, 
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Sands contra her Tennents, December 7. 1678. 
Lizabeth Sands being Infeft in ſome Tenements in Liferent, purſues 
the Tennents for Maills and Duties; It was alledged, that her In. 
efiment could give her no Title till her Husbands death were inſtruQted 
fr inſtruRing whereof ſeveral Witneſſes were examined, and Miſlive Let- 
ters produced, and the Woman her ſelfexamined. The import of all which 
was, that ber Husband Robert Chryſtie had gone to Barbadoes, where he 
made a conſiderable Stock, and became a Privateer upon the Coaſtsof Ja- 
waica, and that the report was in Farbadoes that he was dead, and having 
been abſent eleven years, the Purſuer produced a Letter about three years 
Gnce, before the report of his death, containing affeionat expreſſions, and 
promiſing 3n a ſhort time to come to $:otland z ſhe d1d alſo Depone, that. ſhe 
received no Letters from him fince that Letter, nor knew any thing of his 
ing alive, | We ” 
"Ne Lords found the evidences ſufficient to inſtru his death, it being 
poſitively proven that he was a Privateer,and it being reported at Barbadoes, 
where he reſided, that he was dead, and not having returned thither where 
he had a conſiderable Eſtate, and it being thereby evident quod verſabatur. ir: 
prriculis, and that he had been eleven years from hisWite,and three ſince he 
Writ to her, | | 
Ramſay contra the Town of Kirkaldie, Decemberg 1, 1678. 
Olr Andrew Ramſay being Infeft in the Weſt-Miln of Kirkealdie, with the 
0 Aftriged Multures thereof,the ſame being the Mila of the Barony belong. 
ing tothe Abbot of Dumfermling, whereby the Feues of the Abbacie as 
bout Kirkcaldie were Feued: There was thereafter a poſterior Thirlage of the 
Town of Kirkcaldie tothat Miln, whereby Multure was due for all Viual 
which was brought within the Town, and tholed Fire and Water there 3, Sir 
Andrew purſues the Feuars for abſtracted Multyres of their Corns, and like- 
wiſe the Towns-men for the Multures of the Victual that tholed Fire and 
Water within the Town, by being made Malt, Brewed or Baken, It was 
alledged for the Inhabitants of the Town, that they could not be lyable for 
Multure for the Corn that grew in the ancient Thicle, eſpecially of theſe 
Corns which grew upon their own Burrow-roods, which could not be ſaid 
to beinveFa, baving grown within the Towns Liberties,and if they ſhould 
be lyable for Multures of theſe, as inveZa, they would neceffarily be ly- 
able for double Multures of the ſame Corns, viz. one multure, as gran 


 treſcentia, within the firſt Thirle, and then as invetta within the Town, being 


Brewed or Baken there. 29. They could not be lyable for the Multure of 
Meal, which they bought in their Mercats,albeit Baken within their Town, 
towhich the Clauſe of ##veFa & il/ata was never extended, but only to 
Malt, which was either made in the Town, or Brewed in the Town. 39: All 
Multures may be increaſed or decreaſed by long poſleſſion,and the 1 owns- 
men have been free ofany Multure of Meal bought in their Mercats,and have 
only payed once Multure for the Grain growing on their Burrow-roods, 
The Purſuer arfſwered, that he might juſtly claim Multure of the Corns 
that grew within his firſt Thzrle, if they were abſtraſted from the Miln, 
which the Defenders did not, nor could not deny, and offered him to 
prove that the Burrow-roods were within his firſt Thirlez and it is astrue, 
that he may claim Multure of inveFa & il/ata of the Town, which by the 
conſtitution hath nolimitativn ofthe Cornsgrowing on their Burrow-roods, 
but the true intent of the new Thirlage inveForum, was, that all Grain they 
made ule of in their Town ſhould be ground at this Miln, and a Multure 
Naonnn 4 payed 
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payed therefore as inveZa, otherwiſe the conſtitution of inveda might þ, 
rendered eluſory aud ineffeftual, by ſerving themſelves with the Cory, 
growing within the Thirle of this &iln, which is a Jarge extent for they 
bringing theſe Corns to the Miln, and paying Grara creſcentia within the 
Thirle, if they werelyable for no further Mylture, the new Thirlagejy. 
veForum had no effe&t, and therefore they ought to buy Grain that was 
under no Thirlage, and bring that Graia to this Miln, and pay Mnlture 
for it, as inveJa C* illata within the Town and though they brought in 
Grain out of another Thirle, there would be Multure due for that Grain 
tothe Miln outof whoſe Thirle it came; and likewiſe a ſeveral Multure 
due by the Town for the ſameGrain, as inveJa &- ilata , fo that the py: 
ſuer had not to conſider, whether the Grain brought into the Town grey 
within his own Thirle or another Thicle, or upon Lands free of all Thir. 
lage z but if it came to be made uſe of in the Town, it behoved to py 
Multure as ##veGa 3 and it-was free for the Town to buy Corns withou 
the old Thirle, and to bring them to the Miln, which 1s the true intent of 
the new Thirlage. To the ſecond, the common interpretation of inveg, 
&illata is not, that Corns were brought within ſuch a place, but that they thel. 
ed Fire and Water there; either by making of Malt, Brewing or Baking, 
To the third, the Purſuer offered to prove, that he had interrupted their 
being free of Multure, or once paying Multure, either by poſleflion with. 
in 4 years, or doing diligence for that effect, 2%. He offered to proye, 
that theTown by the Reddendo in theirCharter were obliged for theſ\yl. 
tures to this Miln, which therefor&no preſcription could take away, 

The Lords found the Purſuers Libell relevant, for giving him the Mul; 
tures of the Fewars of theAbbacy within the 01d Thirle, and ofthe Burroy, 
roods, if the ſame were proven tobe within the old Fhirl, and alſo togire 
him Multures of the Malt made or Brewed within the Town, whether ir 
orew Within the old Thirl or not, whereby if the Town bought Vidal 
out of the old Thirl, they would be lyable in double Multure: and as to 
the Meal bought in their Mercats, the Lords before anſwer ordained the 
Cuſtom of this and other Milns to be proven by either Party, andfaſtain- 
ed the exception of Preſcription, and the Reply of Interr»ption, and the 
Duply, that theſe Multures were in the Redderdo of the Towns Charter, 
and found that thereby they could not fall under Preſcription, 


Grant contra Mackenzie, eodem die. 

N a Suſpenſion and ReduRion at the inſtance of Mackenzie of Suddi, 
] and Grahame of Drynie againſt Grant of Corimony,of a Decreet of Spuil 
zie pronounced by the Lords, upon probation by Witneſſes, which is be- 
fore mentioned, debated and decided upon the 3o day of November lalt 
It was further alledged for Mackenzie of Suddie, that the foreſaid Decrett 
as to him wasin abſence; for though the Proceſs was returned by Mr. &+ 
derick Mackenzie junior, indefinitly tor the Defenders 3 yet itis offered to 
be proven by his Oath, and he hath already given his Declaration, that 
he was never imployed nor informed by S«ddie, and therefore being tohin 
as a Decreet in abſence, the Lords ought again to confider the teſtimonies 
by which it would appear, that there was not any thing proven againlt 
him. It was anſwered, 19. That when an Advocat doth return a Proces 
for the Defenders, if his Oath or Declaration may louſe that, it wouls 
unſecure all the Decreets i foro : For though that hath been ſometimes ſu 
ſtained before Subſcribed Returns, whenit depends meerly upon the Clerk 
to mark for whom Advocats compeared 3 yet it neither hath, nor cai be 
admitted, ſince Advocats have been accuſtomed to Subſcribe the _— 
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and ſo may by the return declare for whom they compear, but 

frees 3cfvite for the Defenders, it muſt be for all = rm" them. 
v, Though the Decreet had been withour all compearance, the Spuilzie 
og proven by Witneſſes, there can never be a reaſon ſuſtained, that it 
#25 got proven without publication of the Teſtimonies and without re- 
ing the Lords with iniquity 3 and therefore though in Decreets in 
tbſence,Defenders may be heard when the Probation was by Writs, which 
xe always publiſhed, and. not ſo accuratly conſidered in abſence; or tho 
the Party abſent may propone a Defence eliding the Libel, though pro- 


yen, yet It being the Lords ſole truſt to adviſe Probation by Witneſſes 


vith cloſe Doors, without Publication or Diſpute upon the Teſtimonies, 
wherein they uſe alike acuracy in all Caſes, = the Parties are not to 
know what are in the ſame Teſtimonies3 therefore they can ſuſtain no 
reaons againſt the Probation by Witneſſes, even in Decreets in abſence. 

The Lords repelled both theſe Reaſons, and adhered to the Decreet, and 
fund the Letters orderly proceeded. 


as Dick contra Blairs, December 14. 1678. 
Mquhile Jazet M*math having arreſted a Sum in the hands of Thrie of 
4 Drumkilbo for ſatisfaction of a Bond due to hur by Kilſpindie as 
Principal, and the Lord Olzphant and others as Cautioners, ſhe was exclud- 
ed by an Afſipnation to the ſame LUebt granted by Kilſpindie, intimate by a 
Charge of Horning before her Arreſtment 3 but thereafter having improven 
that Aſfignation as falſe, Dick of Grarge her Son inſiſted againſt Sir Law- 
rence Oliz hant as he who had appryſed Drumkzlbo's Eſtate upon the falſe Af. 
fgnation, and thereby did enjoy the Profites or Price thereof in preju- 
dice of the legal Diligence by Arreſtment, to make payment thereof tothe 
Purſuer;and alſo againſt Blair of Gleſchune,to whom SirLawrenceOliphant had 
diſponed his Appryſing : In which Purſuit Sir Lawrence was found lyable 
in quantuws lucratus, either by the Profites of the Land, or getting more 
for his Rigt-e than he gave to his Author, whereupon he deponed, that he 
diſponed his Right to Blair of Gleſchune who had married Drumkilbo's 
pet, and that as a part of the Bargain he had taken Bond from Blair 
to relieve the Lord Oliphant of that Bond, in which he was Cautioner for 
Kilpindie to Janet M*math; which Bond, of Relief being adjudged by 
Grenge as repreſenting the ſaid Janet his Mother from the Lord Oliphant, 
bedoth now inſiſt againſt Blair for payment of the foreſaid Bond due to 
tis Mother by Drumkilbo. The Defender alledged, 19, That the Bond of 
Reliefcould take no <ffeR, becauſe the Lord Oliphant was not diſtreſt. 
2, Becauſe the true Cauſe of granting the Bond of Relief was the. Right 
dponed by Sir Lawrence Oliphant to Blair, which now being found null, 
4 proceeding on a falſe Aſlignation,the Bond of Relief cadit in non cauſam, 
was anſwered, That the Lord Oliphant was diſtreſt by. Horning. And 
to the ſecond Alledgiance, it was anſwered, that the Cauſe of the Bond 
of Relief was the Diſbofition by Sir Lawrence Oliphant, which bears ex- 
prelly Warrandice from Sir Lawrence Fac and Deed allanerly, and there« 
Tore the Right was taken zalis qualis Sir Lawrence had it upon Blairs ha- 
zard,fo that except by Sir Lawrence his FaQt,the Right for which the Bond 
of Reliet was granted, was found null, the Bond cannot fall ob wox cauſam. 
It was Replyed, That the Warrandice from Fad and Deed doth import 
fwd debitum ſubeſt , and that the Right diſponed is valid in it ſelf, though 
It may be excluded by a better Right 3 and therefore if a Bond were al- 
gned with Warrandice from Fad and Deed, if the ſaid Bond were impro- 
ven, or null for want of Solemnities, the Sum payed for the Afſignation 
Oo000 would 


- "—_— 


6338 The Deciſions of the Lords of Seſſion, 1678. 
would be recovered. It was Duplyed, That Warrandice from Fax ind 
Deed allanerly doth import a bargain of hazard, and theretore can giyg * 
recourſe orWarrandice,but only upon the Fatt and Deed of the Cedent and 
ſo though the Right aſſigned was found falſe or null without the 
Authors Fa& or Fault, there can be no recourſe againſt him tor repetition 
of the price, which 1s further cleared from the common cuſtom and ſtile o 
Aſſgnarions, and Diſpoſitiuns of Apprylings, or other Securities of Mo. 
ney, in which this Clauſe of Warrandice is ordinary, that the Debye ; 
truly due and xeſting, and that there is no Deed done by the Authox that 
may make the Security ineffefual, in which Caſe if the Debt was 1, 
found due, either by falſhood or nullity , - it would infer Warrandige 
or Repetition by vertue of that Claule , but otherwiſe there Gn 
be neither Warrandice nor Repetition; either upon falſhood or nullity; 
preference of a better Right, unleſs there were found a Fa or Fayl: of the 
Author by which the Right granted by him was made ineffeqya], 

The Lords found, that the Diſpofition by Sir Lawrence, being but if. 
randice from his Fact and Deed, Blair had accepted the ſame uponall oye 
hazards, except Sir Laurence FaQ and Deed; and that the Fallhoog ofthy 
Aſſignation made uſe of by Sir Lawrence Author, whereunto he wasng 
ceſſory, could neither make him lyable for the Warrandice, or the Bond 
Relict fall as incidens in non cauſam, ſcing the caule was the Difpoſnion, With 
the foreſaid hazard. 

Home contra Home, December 17, 1678. 
8 bf quhile Lord Retour Jultice-Clerk,upon conſideration ofthe indiſ 
polition and weakneſs of hiseldeſt Son Sir Alexander Hume, 

- a Tack to his Second Son Mr. Patrick of his whole Eſtate, for paymentof 
an annuity to Sir Alexander for his Aliment, and the reſt of the Rents tothe 
Creditors, whereupon there being a Compt and Reckoning betwixt Sir 
Alexander and Mr. Patrick, Mr.” Patrick proponed a Total Defence, that 
he had the ſole Right tothe Eſtate of Kentour, by a Diſpoſition grantedby 
Sir Alexander to Frank Stuart , of the Lordſhip of Coldinghame, compre- 
hending the Barony of Kentoun, by vertue of an Appryling of theſaid Ba- 
rony of Coldinghame comprehending asfaid is, and for all other Right, Title 
and Intereſt, the ſaid Sir Alexander had to the ſaid Barony of Coldinghume, 
comprehending the faids Lands of Rentonn and others, or to any partthere- 
of ,.in any manner of way; and to which Diſpoſition the ſaid Frat 
Stuart had made the ſaid Mr. Patrick Hume his Aſﬀigney, whereby Sir An 
ander was excluded from any Intereſt he had m the Lands of Remtown ay 
manner of way. Sir Alexander having raiſed ReduQtion and Declarator, 
that the foreſaid Diſpoſition granted by him, could not be-extended tothe 
Property of his own Eſtate of Rentoun , but only in ſo far asit wascon 
prehended as a part of the Barony of Coldinghame , which was Appryſe 
upon a Bond granted by the appearand Heir of Coldinghame , tothe effet 
that without entering. Heir, he might attain his Predeceflors Eſtate, whid 
Appryſing was deduced in the name of Sir Alexander , his neareſt Couln 
to his own behove, and he dying, the ſaid Frark Stuars became neal 
appearand Heir, and: therefore Sir Alexander , according to hisTrult,di 
Diſpone the Appryling to Frank. And as to the Clauſe for all other Right 
15 no part ofthe Diſpoſitive Clauſe, but only in theProcutory of Keſignatiol, 
and muſt either be the Error or Fraud of the Framer ofthe Diſpoſition,tha 
the ſaid Clauſe was adjeRed, omitting the Words that rationally 
have followed, viz- by vertue of the ſaid Appryſing, which at length 1s Nat 

rated, and only diſponed. . The 
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The Loids before an[wer, baving Ordained Frank Stuart the Writer, 
and Witnelles inſert to be Examined, how this Diſpofit'on was procured 
Frank Deponed, T hat it was delivered to him by Fohn Bannatine, one of 
he Witnelles infert, and that there was no antecedent Communing about 
itz and Bannatine Deponed, That a mean Servant of the Jultice-Clerks gave 
tim the Diſpoſition , as now it 15 Subſcribed, and delired him to carry it 
to Sir Alexander, which he did , and Sir Alexander Subſcribed the fame, 
and gave it to him to. be cclivered to F rank Stuart , which he did accor- 
dingly, and that nothing was expreſt by either party, what their intenth- 
on or meaning was, neither yet what was meaned by the Aſſignation 
by Frank Stuart tO Mr. Patrick, The Lord found,that the Clauſe for all o 
ther Right &c. not being in the Diſpoſttive Clauſe, and that it did not ap- 
uo 0 was the Framer of the Diſpofition, or by whoſe Order Cthe Wri- 
ter thereof, who was the other Witneſs, being dead } and that Mr. Patrick 
Ading by a Tack acknowledged Sir Alexanders Right of property, that 
therefore the Diſpolition could not be extended to the property of the E- 
ate of Rentour, but only to the Superiority, or the Feu-duty thereof, as 
having been holden of the Abbacie of Coldinghame, Erettcd in a Tc mporal 
Lordſhip to Frank, $twarts predeceiors, and comprehended in the faid 
Lordſhip, as a part ot the Vatlallage thereof, and as no part of the Pro- 
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Paterſon contra Bruce, December 19. 1679. 

N a Competition betwixt Captain Paterſon and David Bruce, both ha- 
Vine appryſed the Lands of Thomas Tweedie , from his appearand Heirs, 
I isalledged tor Paterſon that he uught to be preferred, becauſe he has the 
fit appryſing, and Inf fiment; It is anſwered for Bryce, That his appry- 
fing, though poſterior, is upon the Detunas Debt, and Paterſons is upon a 
Bogd granted by the appearand Heir, and therefore by the A of Parlia- 
meat, preferring the Diligences for the Defunds Debts, before the appear- 
ad Heirs the faidsDilgences being done within three years, are preferable. 
I wasReplyed, That the forefaid Act prefers only Diligences for the De- 
fundsDebt, being done within three years after the Defuntts Death. It 
was Duplyed for -Bruce, That theſe three years muſt be anni atiles ; but 
here Bruce could uſe no Diligence, becauſe the Term of payment of his 
Debt was not come 3 and the Narrative of that A bears, That the Des 
functs Creditors either did not know, could not, nor uſed no Diligence; and 
there can be no Caie more favourable than this, where Paterſorns Right is 
ypon a fraudulent gratuitous Bond of the appearand Heirs. It was Tri- 

ed, That this Statute being CorreQory of the former Law, which did 
net diſtinguiſh the DefunGts Debt, from the Heirs Debt,cannot be extended 
beyond the Terms expreſt of Diligences done within three years after the 
Defunds Death, and if it were otherways extended to Bonds conditional, 
a whereof the Terms were not come, that they ſhould have three years 
ater the Purification of the condition, which might-run for fourty years, it 
would un-ſecure all Legal Diligences, and Purchaſers from Heirs, though 
lor onerous Cauſes , and though the appearand Heirs Bond in this caſe 
Tatyitous, the Statute cannot be extended, which mentions expreſly gra- 
tultows Deeds of the Heirs, and makes no exception as to theſez neither 
doth the exception of on valens agere, continue any Preſcription, except 
where it is expreſt, as in the Prelcriptionof Heretable Rights, but it hath 
weſtettin the Preſcriptions of Spuilzies, or Removings. 

; The Lords found, that though the appearand Heirs Bond was gratui- 
tos, the diligence upon the DetunQs Debt, could not be preferred to a 
Oo00o 2 prior 
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prior Diligence on the appearand Heirs Bond, unleſs the Diligence on the 
Defun&s Dcbt were within three years of the DetunRs death, and that 
no impediment could continue the three years z but whether the Defungs 
Creditors might not Reduce the gratuitous Bond of the appearand Heir 
that occurred to the Lords, and they allowed the Parties to be heard thereon, 
and after a fu)l hearing, Reduced the ſame, 


Town of Glaſgow contra the Un-tree-men of the Town of Greene 
December 20. 1678. 
He Burgh of Glaſgow purſues the Un-tree-men of thesTown of gy. 
neck, tor exerciſing Free-mens Trade, proper only for Free-menig 
Royal-burrows, conform to the Act of Parliament 1672, Confirming the 
priviledge of Royal-burrows, and lybelling the particular Goods only pro. 
per to be Exported, or Imported by the Royal-burrows, and that the De, 
fenders ought to make payment of the value of the half of the Goods 
Imported,or Exported,in reſpec that by the ſaid Act, the Goods folm 
orExported,are to be Confiſcat,the one haltto theKing, the other half tothe 
Burgh apprehender. The Defenders alledged abſolvitor, Becauſe bythe 
Statute founded upon, it is expreſly Statute in theſe Terms, That if any wy 
not being Free-man in the Rozal-burrows, ſhall be found to have in his Pi 
on, any Goods to be bought or ſold, Exported, or Imported by him, comrair y 
the Priviledge ofthe Rojal-burrows, granted by the ſaid Statute, the ſaids Guagy 
ſhall be wholly Eſcheat, the one half to the King, and the other balf to the Bagh 
apprebender, By which it is evident, that the Eſcheat of the Goodisngt 
competent to any Burgh, but as it is Apprehender of the Goods unyzr. 
rantably Imported, or Exported; fo that the firſt Apprehending.buyh 
hath Right to the Confiſcationz and if Aberdeen had firſt Apprehended, 
they would have excluded Glaſgow, though they be the neareſt Burgh-rop; 
which Apprehenſion is Declared by the Statute,to be either by attualSex 
ſure via facti , where the Goods are found in the Poſſeſſion of the Exper. 
ter, or Importer within the Burgh, or its Priviledges , or otheryapsby 
Arrcſtment of the ſaids Goods, being found in the Poſſeſtion of theExpor. 
ter, or Importer, without the priviledge of the Burgh Apprehenderz but 
it cannot be ſubſumed, that Glaſgow is the Burgh Apprehender of theGoods 
in queſtion, either by Seaſure , or Arreltment, It was anſwered forthe 
Purſters , That their Purſuit is very well founded , for the valued the 
half of the Goods unlawfully Exported, or Imported , for the Parlument 
cid very prudently Statute, that the Confiſcation of the Goods, whichs 
actio realis, (hould only take effet when the Goods were in the Poſlclion 
of the Exporter, or Importer, otherways Trade would be marred, ifiti- 
duced vitinzr reale, that wherever the Goods were found, they mightle 
Confilcat z yea, though there had been Arreſtment, the buyer acquinng 
bona fide , could not be in hazard of Confiſcation : And therefore iti 
tively and neceſfarly follows , that in place of the Goods which muſt pab 
currently by Commerce, the value thereof ſhould ſucceed, and be duel 
Un-free-men, Exporters, or Importers. And though the Law applystie 
half of the Penalty of Confiſcation to the Apprehender, yet the firſt Put 
ſuer, though without Seaſure, or Arreſtment, is by the ſaid Parſuit Ap 
prehender, for the application to the Apprehender is the better to 
Un-free-mens Trade, that if the neareſt Burgh prove negligent, any 
Apprehender may have the benefit of Confiſcation, and' therefore 
the Clauſe of Seafure and Arreſtment, there is a, general Clauſe ſubj 
of any Action, according toLaw: But by common Law, wherever! 
isa Prohibition, and a Penalty, the Tranſgreſſiog the Prohibition 
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rranſpreſſor lyable for the Penalty, 29. Though this Statute did on] 
he en tion upon Seaſure, or Arreſtment, and though it annull vil 
or contrair Acts, yet it derogats notto prior conſiſtent Acts, and ſpecial- 
]jtothe Act 1503. cap. 84. Whereby it is Prohibite, That any perſon dwel- 
without Burrows uſe any Merchandiſe, that none pack nor peal in Leith, 
nor in no other places without the Kings Burrows,wnder the pain of Eſcheat- 
ing the Goods to the Kings uſe, that beis taped, ſold, packed or pealed, where- 
by there is a Confiſcation of the ſaids Goods to the King, without mention of 
henſion, and which 1s only Derogat from by this Statute, in ſo far as 
thehalfof the Confiſcation is applyed tothe Burgh Apprehender. 3o, This 
js res judicate 3 for the Lords formerly by a Decreet of Declarator, found 
the Defenders lyable for the Goods unwarrantably Imported, or Export- 
&, if in their Poſſeſhon, or for the value thereof, if out of their PoſicC 
fon; and if the caſe were dubious, what were meaned by Apprehenfion, 
that ſenſe muſt be underſtood,which is reigerend« aptior, and which can be 
effectual, and not that which can have no effect ; For if there muſt be ei- 
ther Seaſure, or Arreſtment of the Goods in the Tranſgreſlors Poſſeſſion, 
the Law will be wholly eluded, and an encouragement given to Un-frees 
nen to break the Law i-pune, and to Steal and Imbazlethe Commodities, 
proper to Royal- burrows 3 For by this Statute, the priviledge of Royale 
burrows is much intrinched, and Burghs of Barony and others; are war- 
ranted to Export and Import moſt necetiar Commodities, and fo Un-free- 
men may not only carry on their Trade, under thename of Free-men 5 but 
when they Land their Ships at their own Harbour, and need not enter at 
the Royal burghs , but may enter ſuch Goods as they Export, or Import 
atanyBurgh of Regality, or Barony,or any Creek, it will be eaſe for them 
with the Goods that they mayImport,to importGcods only proper torRoy- 
a-burrows, which are not bulkiſh, as $i/k, Laces, Spiceries, &c, which 
one may Import, and immediatly fell to another Shop-keeper , whereby 


iti impoſſible to Deprehend the Goods in the Importers poſſeſſion, much 


| inthe Exporters ſo that both theKings Cuſtoms, and his half, and the 
Burghs half of unlawful Commodities, ſhall be ſecurely rendered ineffectu- 
al, andthe Burghs-royal, who upon account of their Trade, pay the fixth 
part of all Taxations, ſhall be glad to Renounce their Priviledge, and be- 
come Burghs of Barony, lt was Replyed for the Defenders , that it is 
clear by this Statute, that Confiſcation cannot take place, but when there 
8a Burgh Apprehender, and when Goods are in the actual poſleſſion of 
the Importer, or Exporter 3 Nor is there any mention of a perſonal Ob- 
ligement to pay, unleſs a real Intereſt to Confiſcat, ſo that whatever was 
the Tenor of former Acts, Burghs had never Confiſcation of the Goods un- 
warrantably Exported or Imported, but by this Statute, and fo can only 
tave it in the Terms of this Statute 3 For the AF 1503. Gives the Con- 
hſcation to the King,and Relates not only tothe Royal-burrows,but toother 
Burrows, without which nothing can be Taped or ſold, proper to Burrows, 
as Silk, Wine, Spicery, or Staple-Goods, nor Packed or Pealed without the 
Royal-burrows,under the pain ofConfiſcation. But by the A@1 52. Par, 1592, 
The whole Moveables of the Tranſgreſſors are E ſcheat, to the King the half, and 
the other half tothe Burgh Apprebender ,, which Derogats to the firſt AF, and 
requires. Apprehenſion, and this AZ Derogats to both, and requires Ap- 

n the a&tual Poſſeſſion ofthe Tranſgreſlor; Nor can it with any 
colour be pretended, that a Citation is Apprehenſion, even though it were 


" uſed when the Goods were in the Tranſgreſlors band, much leſs when the 


ame isout of his Poſſeſſion, And as to that Clauſe in' the Decreet of De- 
O 000 3 clarator, 
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charator, Finding the Tranſgreſor lyable, if the Goods be out of his band, Tha 
is, when there hath been a preceeding Seqzure, .or Arreſtment of the Goods in 
his hand, But whether Seazure or Arreſtment was fir(t requiſite, Was nei 
therD-bated nor Determined in that Decreet. And as to the incopvenie | 
alledged, Statutes muſt be judged as they are made, and not as they mi l 
be moſt conveniently made; but the inconveniencies on the c ther (ide 0 
far greater,for if Traders out of Royal-burrows ſhall be lyableto T rouble 
and Hazard, upon the accompt of Goods Imported, or Exported any time 
within fourty years, it would deter them from all Trade, to the pukjj 
detriment, But if Arreſtment muſt preceed , 1t will preſcribe within 
five years, if Action be not raiſed, orin ten, 1 it benot repeatedevery fy 
cars, 

: The Lords found, that the Purſuers could have no AQion for Conge 
cation, unleſs there had been a preceeding Seazure, when the Goods Were 
within Burgh, or Arreſtment without the Burgh z The Goods in both c:ſg 
being in the poſſeſſion of the Importer, or Exporter; But found that thep 
who did F xport,or Import, without lawful entry, wete (till to be preſung4 
as polleſlors, for Pro poſſeſſore babetur qui dolo deſint poſſudere, and that Arref. 
ments might be made 1n their hands at any time , as 1f the Goods were 
aQually in their hands : But where Entries were Jawlully made , that the 
BurghsApprehenders behoved to arreſt in the hands of Un-tree-men,impor. 
ters or exporters,0r inthe handsofFree-men whoTraded inTruſt forln.jee. 
mens behove, which could eafily be done by the Kings Waiters, wherever 
Entries were made, if the Burghs ſuſpeQed Un-free-mens Trade. 


Dickson contra Edgar, January 1. 1679. 

LI Mr. Robert Dickson having obtained Decreet againſt HW, 

derly , as Aﬀigney by Brumifield ot Nether-mains, and as having aps 
pryſed from him for the ſums therein, TheDecreet wasturned intoaLibeland 
Mr. (George Dickson, as Heir to his Brother, having Transferred the Procek, 
did inſiſt upon his Brothers Appryfing, which was found only to extend 
to the Principal-Sum, and Annualrents after the Appryling, but not tothe 
Annualrents prior to the Appryfing ; for ſupply whereof, Mr, Gugehath 
taken a Gift of Nether-mains his Eſcheat, and hath obtained genenl De- 
clarator, and inſiſts thereupon, as having Right thereby tothe Annualrent 
of the Appryſing, As to which, the Lords by their Interlocutor the 19 
of June 1677, Suitained Compenſation againſs Mr. George , inſiſting yn 
his Brothers Aſſrgnation, and upon Bonds wherein Lis Name was filed uy ub 
warrantably upon Nether-mains Debts, to whome the blank Bonds did belong ; 
But now Mr. George infifts as Donatar to Nether-mains Eſcheat, and al 
ledges that Compenſation was not competent againſt him as Donatar, ee 
cially when it is not founded upon a Debt due by the Rebel to his Debito 
before the Rebellion, for the Compenſation formerly ſuſtained, andnov 
repeated, wasnot upon a Debt due by the Rebel, to the Defenders Father, 
who was the Rebels Debitor, butupon a Debt due by the Rebel totheDe 
fenders Mothers Father, ſo that there was no concourſe debits & credii 
the ſame perſons before the Rebellion 3 and therefore this Compenlatins 
no better founded, than if the Defender had taken Aflignation aſter the 
Rebellion to a Debt of the Rebels, therewith to compenſe and exclude tit 
Donatar, which ifit were ſuſtained, would make Gifts of Eſcheat ot no elle(, 
nor needed any Back-bond to be taken bytheExchequer,in favoursoftheſs 
bels Creditors, who had a fareaſier way, by agreeing with the Rebels D& 
bitors, that thereupon they might compenſe the Donatar, lt is trus, if 


* 
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Aﬀgnation tO the Rebels Debt had been Intimat before the Rebellion» 
there was there concurſus crediti & debiti, que ſe mutuo tollunt ipſo jure ; 
But after the Rebellion it could have no eftet, It was anſwered , That 
the Donarar was but a legal Atſigney 3 and therefore, before Intimation or 
Aſfignation to any Debt due by the Rebel, might found Compenſation a- 

:nſt the Donatar, as well as againſt an other Afhgney, for all the Rebels 
Creditors , arreſting the Deb:s due to the Rebel before Declarator, and 
ufing Diligence thereupon, are preferable to the Donatar, and it is tothe 
Gmecffe, that a Creditor of the Rebels gets payment from the Rebels De= 
bitor, and aſſigns the Rebels Debitor to his Debr, 

The Lordsfound, this Compenſation not competent againſt the Donatar, 
ſcing there was never a concourſe of Debit and Credit , betwijxr 
the Rebels Debitors, and the Rebel before the Rebellion, but only berwixt 
the Rebels Heir and the Rebel, upon a Debt not due to his Father, who 
was the Rebels Debitor, but to his Mothers Father, whereas he is purſued 
zsrepreſenting his Father, and not his Mothers Father, 


obniton contra Johnſton, January 2. 1679. | 

Obniton of Wamfrry having aſſigned a Bond ot 10000 Merks to his Bro- 
| ther Sheins, There was a Decreet-Arbitral betwixt them, by which 
dbeins was to have theſe Lands of Hoprig, be paying Wamfray 8oco merks, 
albeit Wazfray had adjudged theſe Lande for other Debts, which Decreect 
the Lords Reduced upon emorm leſtotn, It was now alledged for Sheins, that 
Wanfreys Adjudication ought nor tobe ſuſtained, at leaſt Sheirs ought to 
comein pari paſſu , upon an Adjudication to be obtained by him upon the 
10000 merks aſſigned ro him by Famfray, becauſe Wamfray had doloſe ſtop. 
ped Sheins Diligence, by proponing an allegiance , that the Afhgnation 
granted by him to Sheins, was never delivered , but Depoſitat in Hendry 
"wy hands,which was ſuſtained, and the Witneſſes ordained to be exami- 
hed, by which year and day elapſed after Wamfray had gotten Adjudicati- 
onofthe Lands of Hoprig, which was the only SubjeR that could be affe&- 
ed by the Decreets ot both parties, It was anſwered, That Wamfrays al. 
legiance was not Calumnious , becauſe one of the Witneſſes being Examin= 
ed, does acknowledge the Depoſitation, but Henry Rollo was never Exa- 
mined till his death , Sheins knowing that he could alſo Depone againſt 
him. 2%. Adjudications can never be brought in pari paſſu, otherways than 
by the Att of Parliament, being within year and day, which being a Statu» 
tory Priviledge, cannot be extended by the Lords. 39% Sheins had an e- 
vident remeid, that if he had repreſented to the Lords;that Wamfray had Ad 
judged,and that by his contentiouſneſs, year and day would run and exclude 
Steins, The Lords would have Adjudged to both, reſerving the Depo- 
ſtation contra executionems 3 but it were ſtrange that Sheins never having in« 
liſted to Adjudge by the ſpace of ten or eleven years, nor yet obtained a 
Sntence for eſtabliſhing the Debt, ſhould be brought in with Wamfray, 
who Adjudged eleven years ago, neither did the Arbiters determine any 
thing upon the Diligence, or delay of any party, whereof there is nomina- 
tion in their Decreet, 

The Lords repelled the alledgiance, and found that the Adjudications 


could not come in pari paſſn. 


"IF. Gibſon contra Thomſon. January 3. 1679. 
[Joabi Sir Jobn Gibſon by his firſt Contra of Marriage, was obli- 
ged totake the Conquelt during the Marriage, in favours of himſelf, 
and the Heirs of the Marriage, during which Marriage he Conquilht the 
Oooo 4 Lands 
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Lands of Keir-hill, and yet he Diſpones the ſame to Dame Elizabeth Tho. 
ſon his third Wife in Liferent,and to the eldeſt Son of the Marriage ine, 
Mr. Alexander Gibſon his Heir of the firſt Marriage purſues Reduction otthy 
Right, asin prejudice of the Clauſe of Conqueſt. It was anſwered, that 
the ſaid Clauſe being but adeſtination, Sir ob», though it had been fl. 
filled, and the Rights taken to himand his Feirs of that Marriage, woyly 
have been Fiar, andſo might have diſponed 3 and this Purluer being tj 
general Heir, could not quarrel it, for though Heirs of Tailzie or Proyig. 

-on by ſubſequent Marriages, may quarrel poſterior deeds in their Prejue 
dice, becauſe they are not Heirs Proviſione Legis, and ſo eadem perſons ay 

 defunGo, but Proviſione Hominis 3 and therefore though they repreſent the 
Defundt as to Strangers, the Heir of Line being firſt diſcuſt, yet quoedths 
Heir of Line, they are Creditors, and may reduce any gratuitous deed 
hurtful to their proviſion; but here the Purſuer is Heir ot Line, andmuſ 

- repreſentthe DefunR ſ-pliciter, and cannot renounce to be Heir of [; 
and claim to be Heir of the Marriage, 20. Conqueſt 1s always confide. 
ed with reſpe&t tothe Defunts death, and with the burden of his Deke; 
For if at any time of his life he ſhould Diſpone of what he had Conquiſyy 
It was never found that the Heir was obliged to make it up,much leſs when 
he provides it upon a rational Accompt toa Wife and Children of a 
rior Marriage: And it was found in Liirlejohns caſe, that ſuch Clauls of 
Conqueſt could not prejudge proviſions to a Wife or Children by a Page. 
rior Marriage. It was Repiyed for the Purſuer, that he might renounee 

to be Heir of Line, and yet be Heirof the Marriage, and needsnoenty 
for a general Clauſe of Conqueſt. 29. Albeit Clauſes of Conqueſt exclude 

Not poſterior deeds for onerous Cauſes, and a juſt and rational conſiders 
tion, yet here thereis no conſiderationzfor there is a plentiful fortune 
ing to the Defun&, out of which he might plentifully provide to the Wi 
and Bairns of this Marriage3 neither wasthere any Debt contraRedat the 

time of the Conqueſt of Keir-hill, nor yet at the Defundts death, becauſe 
any Debt that was contraRted was for purchafing Pentland,which wa Dil: 
poned to Mr. Alexander for purging of the Debt. It was Duplyed forthe 
Defender, that regardis to be had to the time ofthe laſt Contra, al 
by the Tocher then gotten, and by the Liferent, place and induſtrydf 
Defund, there aroſe conſiderable Means before his death, it was tional 
the time of his Contra&, to provide his Wife and Bairns to this Keirkil, 
which is within three Chalders of ViQtual,they having no other certainpre- 
viſion, but obliſkments for* Money , which was not then acquired, The 
Lords aſloi]zied from the ReduQtion, and ſuſtained the provition of Ket- 
hill to the Wife and Children of the laſt Marriage, notwithſtanding of the Cla 
of Conqueſt in the Contra& of the firſt Marriage. Mr. Alexander did allo 
fiſt in a Declarator, that whereas his Father had diſponed his Eſtate tohin, 
with the burden of 40000 merks in favours of his remanent Children allenerly 
and his Father having applyed t0000 merks thereof in favours of his Son 
of the laſt Marriage, that this was unwarrantable, becauſe it was only ap 
plicable to the Children of the firſt Marriage, being Brethren and Siſters 
german with Mr, Alexander, whom he could not but provide, thoughbs 

Father had not, It was anſwered, that the words, Remanent Children, il 
the native and proper ſenſe, muſt extend to all Sir Johns Children, who 
were alike related to him, who did voluntarly diſponehis Eſtate to hisSo, 
and ſo might affe@ it with what proviſions he thought fit 3 and thisClauk 
doth frequently occur in Bairns proviſions by Bunds or Legacy, as whe 


the eldeſt is nominat Execator, and a Sum left in Legacy to the remanent 
| Children, 
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+as towhich neither a' Poſt-hume Child, or theſe begotten after 
tho Foſtawent could be exchudeds but the Fathers affection and duty be- 
ing equal to all,boththe words and meaning would quadrate with all alike. 
Itwas Replyed for thePurſuer, that a&us agentium ron egrediuntur corum in- 
reationens, ſothe Fathers intention appeareth in this caſe to have been in fa+ 
wars of hisChildren of the firſtViarriage, be being Mariied to a ſecond Wite 
time of this Diſpolition, who was younger than hezand yet witfout hope 
{Pai ingabout 5e years,and having had no Bairns to him though for 
veral, years Married before this Diſpolition , and being paſt 60, ſo 

it cannot be thought that he intended a third Marriage, and to pro- 
dethe Children: thereof, eſpecially ſeing 10a the Diſpoſition he leaves no 
to burden the Eſtate with any Literent for any ſubſequent Wite 3 
dathis caſe if the Children of the laſt Marriage were not abundantly pro- 
otherways, there being. but one Son , Mr, Alexander is content 
to ſecure him in 500 pound Sterling, whereas the Diſpoſition to him by 
bs Father was of Lands all Conquithe in his Mothers time, and were taken 
n Ne burden of 27000 merks of Debt, and 40000 merks of Portions, 
od his Fathers Lifcrent, and: Sir Johns ſecond Wite being Mr, Alexanders 
Mother, did reſtriQ her Litcreat of 6000 merks to three, that the Fee 

miakt be ſecured to Mr. Alexander. | 
conſideration of all which circumſtances, the Lords declared,that 
| of the 40000, merks provided to the reſt of the Children, was ap; 

able to any ſyblcguent Chaldren, | 


(editors of Eaff:bars contra the Executors thereof, January 8 16 79. 
[rm Eaſt-barns did prarit an:Inteftment ro Patrick his eldeſt Son, of 


Eſtate, bearing; ' for relief of Debts, wherein his Son was Cautioner;, 
_—_ Invemay ; wheredpon the Son: was Infeft in February, and 
0 y thereafter he did Infeft! his Wife 1a; an Annualrent out of that 
ſine Eftate, in'place of a proviſion. ofa Contract of Marriage; whereupon 
{iecraved preference; becauſe ' both Infefttments. being baſe, hers; though 
poſterior, was-preferable, . becauſe being, for implement of a Contra@ of 
las, | it requiresno other: poflefſion but the Husbands, and fo was va- 
ins Date 3- whereas the Sons Infeftment. was clad -with no poſleſſt- 
on, till the Ladies lnfeftment, at leaſt any poſſeſſion he had was bur fimu- 
at} bebeing uhmarried, with his Father in the Farhily; and got only a fi- 
mula delivery ofxhe Goods on the Mains, which was Plowed; and a part 
d&rSowen by the Farher. . 29. The Sons :Infefiment was fraudulent, with- 
-oatan adequat Cauſe onerous in prejudice of : theLady,, whos an anteri- 
\EiCreditor by ber Concradt of Marriage. It was'anſwered for the Credi- 
tors that they had proven poſkefſion- in all that could be. attained by the 
borgRight, '$i29.by!aireal delivery of the poſicfiion of-the Mains, and all 
the Qnods obiedand 'the Father being a: Beddel,never medled thereaf- 
| be livedrwo years; butthe Son bought Plough, Oxen, Seed, 
the Servants Fees 5\'All-which the.Lords found-proven, and-the 
ltion ariſing, whether the poſlefon of the Mains would extend to va» 
the lnfefroxens ago the reſt of the Eltare,,. 
-»1theLoids Jound, that x would: validat the fame, in fo far as might be 
fo age ev inthe fame loleftment withthe Mainsz and as to ghe 
ncy ofthe Saps Right, tbe Creditors. offered to; prove, that it was 
bars 506 £quivalent tothe worth of the Land ; But, the Que- 
ſon aribng, thas zfthe Cavle .,qnerous weze-rot equivalent, whether the 
\Þos Infcftment ſliould be ſuſtained and preferred "I ſo far as the Cauſe 
Merous was inſtructed, 


Pppp The 


though ic did-not mention eo be in Implement of 'vbe Bund, of any 


Houſe,which he hatl Depvtred upon Outh and huvitig Denounced BS 
cauſe of the privitedge of Wives not'to be talker! by 
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The Lords did fuftain the ſame pro fento, and ordained the Credi 

to have preference to fo much of the Eſtate as they would chotie, 

lent co the Sums, that the Ladies Executors might have accebs to the ry 

Lady Knox contra Arbuthnet of Knox, codem die, 

4 Bir Lady Xnox being Infeft in certain Latids Conqueſt by her yy 
band during the Marriage, 0 hine and ber in Conjunt.fie, my 

Removing 3 Compearance was made for Arbuthnet of Knox, tg 

Collonel Barcley of Knox (having Married his only Daughter ) Dj 


 bim the Lands in queſtion : Firſt, by a Minut of ContraG, and the 
an extended Contradt, in which Minut the Lady is a Subſcribing conky, 
er. 2, This Infeftment being taken by the Lady in Liferent, is a Day, 
tioh betweett Man and Wite, revockable, and revocked by the 
of Marriage, Diſponing the fame Lands, withour reſerving the Will; 
rent. It was ariſwered to the firſt, that the Lady having been only 
ſenter in the Minut of Contra, and not in the eftended Contrad, item 
not import further than her conſent to the Marriage, and not told, 
Clauſes in the Minut, Diſponing the Eſtate without Reſervation of herlig, 
rent, whereby ſhe would be excluded from all proviſion forthe Minyg 
Contratts of Marriage do only contain the Materials agreed on, butthee,, 
tention and formality thereof in Law, in caſes eſpecially not obviowy; 
Wife, are reſerved to the extended Contra, in which the Ladyy 
mentioned as a Confenterz much leſs doth ſhe confent for all right Ufe 
rext, &c. Asto the ſecond, the putting the Lady in Liferent of theland 
Conqueſt , was no Donation revockable, becauſe there was produced x 
Bond by the Collonel, obliging himſelf co Infeft bis future Spoyſe in the 
Conqueſt, {t was Replyed, That this Bond being between the 'Cantaf 
and Marriage, was a Donation between: Man and. Wile z for a 
reckoned from the Contra&, . and not' from the folkemnizing, for akurths 
ContraR, all deeds done by the Wife in-prejudice of the Husbandazmll 
and 4 pars, the Hugband fromthat Contratt s reckoned Husband, arts 
nations granted by him are revockable ; beſtde, that this Bond ighlle, md 
under [mprobation,. as being made uplong after the Contract of Mani 
ro faſtain the Wifes Infeftment, not ohly for what is provided in knCy 
tra, but for the whole Conqueſt. 7 
The Lords found, that a Wites conſcint to a Minut -of a Contra df 
Triage of the Dauphter, ſhe not being conſcnter io the principal Comal, 
did only impore her conſent to-the Martiage, and not. tothe Dilponigh: 
Eftate, without reſervation of herLiferent= They found allo, that ele 
feftment taken originally ro the Husband and Wie, durng the: 
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Cauſe, yet that it was in effect the 1 Mt, and mot a me 
to: give anſwer to that pot, whether :the: Bond bad 
the Contralt, and before the Miarriage, were revodkable, as/a. Dong 
between Man and Wile, or weremull as dowirg hows anares, till whe 
barionof that Bond were difbuſ. ©, ;710 


Yr \Ne in Glegew , having ootxitied Leerers of Lewle 
rows aptinft a Wife in '6lzftviw, 'who had +hiearmed to but 
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44729 3701 1 Seaton contra Seaton; Javvary 9. 1679, 

Baton of Gairlton purſues Seaton of Barns on this ground, That he ha- 

wing incloſed a Par ks a part of the Dyke whereof is upon bis Graund, ad- 
ro the March of Barns Ground, and therefare conform tothe AG of Par- 

janendf6r Incloling of Ground, that part of the Nyke which is upon the 


. 


Wreh,(hould have been made up by equal expence ofboth Parties: The 


Nefenderalledged, 11%. No Procels, becauſe the Defender was never re- 
quired ta concur in Building of the Dyke, which he might have done by 
ki own Servants; 49d by the Land-ſtones of his own Ground, which the 
rfuer wade uſe of 3,.and the AQ of Parliament doth not ordain the half 
eb by etther party, but that both parties ſhould concur, which 
aeceſſicly imports a Requagtion, though it be not expreſh, 29, By a De- 
treetafthe Lords, it is already found, that a Stryp of Water running from 
the Lady-well, is the March between both Parties, {@ that the Purſuers 
Dyke is par upon the March ; and this, being a new Statute, ſhould be 
frifly. interpret. - The Purſuer anſwered, That the A&R of Parliament hath 
notgequired Requiſition, and doth bear, That both parties ſhall concur to the 
, heir March , ſothat when it is an Earth-Dyke, the whole Dyke 
muſt be upon the [ncloſers Ground, and the Ditch upon the Ground of 
theotber Party; ſo that this Stryp of Water is but in place of the Ditch, 
abd the Purſuer is at the loſs, wha mult build the whole Stone-dyke upon 
by own fide whereas if it were a dry March, the middle of the Stone- 
Gkemight be upon the March, and therefore a Defence upon a Rivolet, 
Burn, or Stryp of Water, was repelled in the caſe of the Earl of Crawford 
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Rigg, 
pen Lords repelled the ſecond Defence, but found, that ſeing "- 
tim was not made, that they, would only ſuſtain the ProceG againſt the 
Defender is quartuw lucratng, by not bing putto the expence in the con- 
exrringto-the Building , which he might have done by his own Servants, 
andtherefore would modifie the expencesſo much the lower, 


| Ogibvie contra Qgilvie, coder die. oy 
© A Leyander Ocilvie purſues Og:lvie of Logie, alledging that he being in 
'Terms of Marriage with #elen Ogilvie, Logics fifter, he incourag- 
&{the' Purſuer to infiſt , and told him That his pfter had a Foynture, and 
that bi was ewing her 1000 merks by Boxd,ſo having adviſed him to goto E- 
Sxborgh for a Warrand to be Martied without Proclamation, in his abſence 
he procured from his fiſter the retirement of the Bond, and in place thereof 
did offer her a Bond co her Daughter by the firſt Marriagez and theres 
i eoncluding, that he ought to renew the Bond 50 the Purſueras before,' 
# Defender alledged, that the Libel was not Relevant, becauſe a Wife 
$ 6aly incapacitat ro do Deeds prejudicial to her Husband, after Procle» 
tation of che Marriage, and though chat ſhould be extended to the time 
ofthe Contra of Marrizge , yet here there was no Contra of Marriage : 
And though the Detender had ſaid he was owing his ſiſter x 000 merks, 
yerthe Purſuer having made no Contra, he went on ypon bis awn hazard, 
ind the ſum in queſtion being Heretable, he could have no Righe thereto 
jwemeriti, but to the annual during the Marriage, but before either Con- 
traſt or Proclamation , the Woman was free, and mighe have gifted the 
fem ro whom ſhe pleaſed. The Purſuer anſwered, Thar before Contra& 
Pppp2Z or 
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668 The Decifions of the Lords of Seſpoy,) 1G, 
or Proclamation, th6ugh the Womin$/Diſpofirion coutd nor be quan 

4s in prejudice of the Husband ſimply, yet where Fr{ifd'is Aran 
ducing the Man to Marry on expeRation of the ſurh, and"mie&#4bgay 
exacyating the ſame, charmakes himyable co repairthe Yamnage 0Ccurin 
ex propria fraude, * i | WI Mn 
The Lords would only ſuſtain the Summons and-Reply, in ch 
that the Martiage was agreed upon, the Detender being preſeas and th, 
Sumagreed to be a part of the Tocher,- and thatatterthe ſaid Ayvremes 
he had induced the Woman-to give op the Bond; + \ 1nd 
The Colledge of Aberdeen contra the Eatl of Aboin, Fandary 10, 167g; 
ff her Parochioners of Cot” having raiſed a Double-poynding \a2y 
the Colledge of Aberdeen, pretending Right to the vacand Sti 
of that Paroch, as vacand 'by the Depoſition of Mr. .Fames Gordoy; th 

Miniſter, by the 47 of Parliament, applying vacand Stipends to Calls 
and the Earl of Aboin as Afhgney by the Miniſter, the Hereron hen 
avainſt both, that albeit the Miniſter was Depoſed By the Sytielbelr 
Whitſunday,: yet he had Preached thereafter,” and they had payed bil hy 
fide before Intimarion of his Depoſition,” which the Lords ſuſtained," hy 
alledged for Aboin, that he onghe to be preferred to the Colledgeſarths 
 Stipend due at Whitſunday, though after Depoſition, being betore lntimy. 
on thereof to the Paroch, ſeing the Synod ſuffered him to Preach, wg 

not publiſh his Depoſrion, | 
The Lords tound, that the RIGS did Exautorat the Miniſter, al 
that it was wrong for him to Preach thereafter, and that neither heaoky 
Afigney cobld claim any of the Stipend dule for YYhitſungday, afterdien. 


poſition, 


\ 
. 


Grant contta Grant, eoxem die. | 
Rant having noChildren, Dilpongs the whole ſums and Goods btfinll 
have at his Death, to his Brother, if he nh him, and the Diſpus. 
& have no Childrenof his own. Thereatter he gives a Diſpoſition to hi 
Wite inthe ſame terms, who craved preference, becauſe the firſt Dilpalti 
on was donatio mortis cauſa, and ſo was Ambulatory as a Legacy," 
the laſt Diſpoſicion is preterable , atleaſt itis bur a Tailzie for Suceelfca, 
It was anſwered, that the mention of Death does not rake a Donarionay- 
tis cau[a , but when ir appears that the Donation is upon accompt;olthe 
:mminency of Death , bur this -Diſpoſition is #nter vives, thoughthte 
fed is delayed to the Dil(poners Death, it is true it did nor reſtrain thedib 
oner to tranſmit the Property of his ſums or Goads, at any time fl 
lite, the Diſpoſition not bearing to all Sums and Goods he then had; « 
ſhould acquire till his Death, bur only Diſpones ſuch'ſums and Gooks 
then he ſhould happen to have at his Death; bur the ſaid Diſpolicjonin- 
plying, and expreſſing a Warrand trom his own Deed, he could noters 
cuart the ſame bya Diſpoſition to his Wite in the ſame terms and ri 
the Wife had firſt obtained Poſſeflion, yer her Husband being Creditgt 
the prior Diſpoſition and Clauſeof Warrandice, hecould not withouc a Gaul 
onerous, Diſpone the ſame to any other, to take effe@ after his Death, 
--The Lords fotind the firſt Diſpoſition preferable, as being inter vim 
and not wortis cauſa, bur ſeing the effeRt of it was not till his death, whey 
by: Communion of Goods betwixt Man and Wite is Diſſolved, and tt 
Goods divided, they found it could notextend to the Wifes half of thelus 
or moveable Goods, EE 
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The Deciſrans of the Lords of Seſſion, 179. 669 
"v6 1Boivie contraiGiybot and others,: Fanuery 11, 1679, You 
'T 4miltes of Milton having Wodl(et his Lands; for 20000 merks, he 
TJ. did chereafcer.grant Bond to 1/obel:Corber bis Wife, bearing, That in 
leaf the. Lande of her Contradt of Marriuge, he Diſpened toher an annual 
rent'of goo wer bs owt of the Fi odſet Lands, and for her ſecurity a(signed her 
wihe geverſion'of the #V odſet 2. Upon this-Bond ſhe was !afefr; bur chere- 
ther by 2 Gonna oflWodſer with Peter; Fobn#en, who had Right tothe 
4; Wodſer; 2nd advanced. 2000 »merks. more, whereypon the Wodler 
edto him, the Wifewas conſanter: and the; Reverſjon is provided 
Honiton 20d bis Wite,' the longeſt Jiver ptchem two, and their Heirs 
ic Appryſed from the Heir of Homilzen', the Right of Reverſion, and 
aow-purlues-Declaror ,. .that,she Rewerſion ſo conceived,.could import no 
mate-ro the- Wife, bac @ faculty to. TRY upon payment of, the ſum, 
thardhe might enjoy the Profits of the Land during her life, which ſhe nor 
| done; "the Faqulty :was extinR, andthe ſole; Rewer ſion. belongs to 
the Purſuer, : 45 come 10 phage mom Husband,.,who was Fiar in the; Rever- 
fon; It was 4ledged for Eorbat of H adgrey, who had Right from the Lite- 
rentar , that this Declarator could only be ſuſtained with the burden of 

Corbat; his Authors Right; and thar he ay her Affigney might Redeem 
the Wodſer 4d henc effeftum, that the Wodfer being the only middle ims 

ineat, hindering.the effec of the Liferenters Infetrment of Annualrenr, 
=; c Poynd, the Ground for all the years ſhe, was Widow, . by which 


.micht Appryſe, or Adjudge the Ground Right and Property, the right 
Reverhi an all other Riohes competent (> H amilton ——_— of = 
Wodſet z which Adjudication being upon anTnfettment of an Annualtent, 
jp drawn back: to the Infefrment , and: thereby will be preferred to 
wie the Appryſers lnfefrment, againſt the common Author, being atter 
be Jafefrment of Annualrent, as being a real Right and debitum funds, 
ena anfyyered,, That the Liferentar, by cotiſenting to the laſt Wodſer, 
| Right ſhe had, did thereby pals trom her prior Annualrent, during 
ie Randing of the Wodſer , ſq that having died before the Wodſet was 
pogned, her intereſt isextinQ, It was Replyed, That the Liferentars 
did indeed reſtrit her Right as to the Wodſeter,but not as to her 
Husband ; - and if ſhe or her Executor or Afigney were inſiſting for Poynd- 
' ngofthe Ground upon her Annualrent, ſhe might thereupon Adjudge the 
Propenty, and right ot Reverſion, whereupon they Redeeming the V Vod- 
e,theywould poſſeſs the wholeLand ay and while they wete payed, not 0n- 
ly ofthe ſum ia the Wodſer, but of her annualrent of 400 merks, during 
her Life,, after her Husbands Death, 


Which the Lords ſuſtained, and therefore Declated Bowies Right to the 


Reverfion 
nd t 
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, but with the burden of the Liferentars Annualrent, that there- 

Is Afigney might by a poynding qt the Ground affeR the Reverſion, 
d thereupon pay the Wodſer ſum, and might poſſeſs che Land till they 

vere both payed of the Wodſer ſum, and of the Wodl(etters Annualrene. 


| Farquherſon contra Stuart, Fanuary 14, 1673, | 
E rquberſon of Finzean having adjudged the Lands ot Balfedy from the 

- appearand Heir of Mr, Fames Farquherſon, who had appryſed theſame 
ſrom/amquhile. David Farguheyſon of Balfedy in Anno 1637,. 2nd who 
apan his appry ſing artained Poſſeſſion; likeas there is produced hisDiſchar« 
gato the Tennents in 4»»0 1641, But there being a Liferenter Infeft be- 
lore the Appryſing, the Debicor Dying, ſhe came to poſſeſs and continu- 


«therein till 1673,” and now the Adjudger purſues for Mails and Duties, 
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650 The Deciſ,ons of the Loris of Sofa 4679, 
It was alledged f6r-Robert- Stuart 4 that he: ſtands/Infefc-in the.Lands by 

Diſpoſitionfrom the Heir of amquhile Dawi# Fraqubrrſonof Belfedie,” . 
alledged thar the Appryſing led-againſt himoS&hereunto'the-Parſuer hs, 

Righeby adjudication; was null,: becauſe, byuhe-&ppoyſingiir-is inſtraGted, 
thae-ir did proceed upon 2 Botid, bearing annnalreac before the year 1698) 
and\ſo was Hetetable, and yet the appryſing bears nor ; \that\ was may 
moveable by a Chatge of Horning, beforethe uppryſing,as was the inviy, 
lableCuſtom atthat'time,- It wasanſwered, *That apptyling could nor Pro« 
ceed withour a liquld*Debt; and "therefore where there was any Intefrmen 
for the Debr, contaitiing Clauſe of Requiſition, or Premonition, it wy 
not liquid till theſe were uſed," or where the Debt ſecured by Intettmens, 
was payable 6n/a-fingle Charge withour Requiſition, Ml char-C 
given; and though.ex abundame , it wahithert ordinar ro give” ſuch Char 
ges before appryſing, yer it was got neceflar, as it \vas-found in fiionp 
Caſe, wherein appryſing'was'ſaſtained withouta Charge,chough pr | 
upon # Bond, bearing aClauſe of Infefrment, -where no Inteftment follow; 
ed, as is obſerved by Dary, 'Fuly'to, 1629; L2ird of Clarkwenniscomn 


i 
ſo 


Barran, 2. 101; ; £4413 ; B 

' | The Lords ſuſtained the appryſing, and'found no nallity for want f x 

Charge, fſeing there was no Infettment, -- | 7 
'FVauth contta Jamiſon,” codew die, '''* | 


. «1? 


Cveh and YYaich having been Married togerher, ſhortly after the (. 
zriage, ſome Gifts were given, as pleces of. Plate and thelike', whit 
were delivered to the Wife, but the” Marriage Diffolving within year ad 
day, the queſtion aroſe, to whoin theſe Gifts'did belong, * It was alleds. 
ed they did belong to the Wife”, 'becauſe they were delivered to her, and 
the Husband had no Right thereto, bur jure mariti, which failing bytl 
Diſſolution of the Marriage, theſe Gifts remained with the' Wife, atlaſt 
ſuch Gifts as were given by the Wites'Friends, behoved to belong to hers 
for ſeing the Donators being partly. Friends 'rothe Husband, andpury to 
the Wite, did not expreſs whether foey eifred to the Husbandort the 
Wife, but ſimply Delivered the Gifts roche Wife. It muſt be preſumed, 
that the Wites Friends did Gift to the Wife, and che Husbands Friendsto 
the Husband; and accordingly the Marriage being Diſſolved, the Giltsl 
the Husbands Friends would belong to him, and the Wifes'to her, which 
the Lords upon the firſt repreſentation ſuſtained, But it was an{wered, Thi 
all-Diſpoſitions to Manand Wife, reſolving in aFee to the Man, andalif 
rent to the Wife, ſeing theſe Gitts were given after the Marriage, and fo 
the uſe of aFamily, they were not therebyin theW ifes poſſeſſion, though 
her cuſtody, but, in the Mans Poſſeſhon, who thereby became Propr 
and by the Diſſolution of the Marriage , theſe Gitrs continued with hin 
as Proprietar thereof, at leaſt the Gitrs being beſtowed after the M 
ought to divide equally betwixt the Man and che Y Vite, becauſe they 
then in a conjugal Society , and the Gifts muſt be preſumed given tothal 
as in that Soctety , / ſo that by the Diſſolution of the conjugal Society, 
the Husband and V Vife had-equal ſhare, for the Diſſolution of the'Mi# 
riage, doth reſtore either Party to.'what'was theirs betore the yay 
bat as to what was Gifted to them during the Matriage,' it was 
them in communione bonorum , 2s 811 their Moveables would have beetyi 
' the Marriage had continned year and day ,” and therefore by the Diſſolu 
of the Conjugal Society, though within yeat and day, what was Gifted® 
ring the Marriage, withour expreffing on whole account , muſt be 
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The Decifrons of the Lords of Sefſou, 1679. 651 


qoodto be Gifted to both the Spouſes , and to divide equally by the Diſ- 


(alacion of che Marriage. 


The Lords found , that theſe Gifts did equally divide betwixt Man and 
VViſe unleſs they were jocal/is proper for the V Vite, being gifted aftet 
he Marriage, and delivered to the VVite , without expreſſing on whole 


_ Reid Contra Y Yaod, Fanua'y 15. 1679, ... 
R, Patrick Reid as afſigney ta 3 Necreet againſt Fames FYood, ha- 
vying Charged him thereypon, he Suſpended on Double-poynding; 
axein Mr, Patrick was preferred , and a Decreet Extracted, He Sul- 
ted again, and 4 ſecond Decreer ot Suſpenſion was ExtraQed, and now 
eniſes ReduRiqn and Declararar, and inſiſts on chis Reaſon, that the laſt 
Decreet was unwarrantably Extracted, there being a ſtop by Deliverance 
of the Lords upona Bill, It was anſiveted, That thepretence of any ſtop 
worrecal any Decreet , unleſs de recepti at the time of the ExtraQing, 
it had þeen complained of , that the Clerk had Extracted nowithſtand- 
ing ofaſtop in his hand ; but it Food himſelt bad obtaiped 2 ſtgp, anddid 
weDeliver it co the Clerk, ir can be ng gran of RedyRion, and thongh 
he did, it can be no ground to quarrel the Decreer, except gs recenti , for 
the putting on, or taking off of ſuch ſtops, being po materia] Jaterlacu- 
tors, 2re never mentioned in Necreets, and it upon the pretence thereof, 
Decreets ſhould be Reduced ex zntervallo, theſe not being Keepeg as war- 
nad of the Decreer, none could be ſecure. © 2®, Wegd has giyen a Bond 
efCorroboration, bearing expreſly, Thar ip Corrobaratiqn of the Decrees 
be bliges him to pay the ſums Decerned, and (9 can neyer_qyarrel the De- 
treet upon any ground before the Corraboratian, Ir was Re lyed, Phat 
e Corroboration was no voluncar Deeg, but was ro ſhun Caption, and 
dies was ynwarrantably Extracted, it was not a' lawfol, bur an 
"FE violence, to take the Party with Captignz. ang it was found 


e caſe of Thomas Rue contra Augrew Houftpn, upon the 3'of Fuly 1668, 

ut the giving a Bond by a Party taken with voy torthe Debe of 

| ation , nor hindered 

the Dehitor to Suſpend and Reduce the Debr in the'Horning, and the new 

qa Ence,in the fame way as if paymepr had been aRually made 
7 


ie Horning, being withopt abatement, was no Tran 


You ſtreſs, tae ſame might be repeated, if the Decreec were Reduced, 
#3 Duplyed, ' That though a fimple Bond 'of borrowed Money, given 
for ſatisfying of a Decreet upon Caption, ard opriping x Diſcharge of the 
DYs nog hinder Repeticjon upap quatzelling the Decyeer , yer thac 
"8 geyerextengded to aBopd granted inCorrgboration of theDecreergwhich 
8 the fame fe; as if the grounds of quarrelling were" repeated andre- 
bounced, The Lords Repelled the Reaſons of Reduttion, and would by hop 
| , that t 


the 0ther Cauſes 


. x A 


672 ThyDecifrons of the Lords of Seſſion; 1658, 
-.&: 1 + (Mcdbigat contra Guthrie and his Spouſe, eodemt die. 24 6 

| _ Mcdqugal Purſyes COrquhart as Heir t6 , 
A rqubart of Dnnleughs his Debitor, and Sir Henry Guthrie for bis fe. 
rereſt, and'infilts againſt her as Intromettor by her ſelf and her Huy 
with the Rents ofthe Lands, wherein her Father died Infefe. - They, 
fender alledged abſolvitor, becauſe any Intromiſſtion had by hex Fc 
band, was ſingularj titulo, viz, An Appryfing againſt her Father, wherew, 
fo her Husband had Right, "The Purſuer Replyed, That by the agg 
Parliament 661, Appryfings comingin the Perſon of the appearand fey, 
or any *othet to their behove , 'is Redeemable by payment of the ſum they 
truly gave our, and this Appryling, being acquired by the Husband ft 
appeatand' NY it was alike as 1t it were acquired by her ſelf, 6 jap 
be prefumet to her behove \, otherwiſe the 'AQtof Parliament woul@hij 
| betn meffefual as toall Heirs-female. - It was Duplyed, That Sting 
being ſtri&i Juris”, cannot be extended by the Lords, and this Pejntyy 
Iready detetmined betwixt Lamont and the Laird of Hal-yards, thatis. 
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; ay-Donatar, to»the\ Eſcheat of Umquhile' Jawes Ke 

J iy ries hisDebiudr, .wbo alledged Abſalyitor, becauſe 
Yayed hisBdgther before the:Git> of Declarator.. It was anſwered, 
Purſuer, anal ut: becauſt 4y.the, Diſcharge, it appears to have;b 
op whedodie Rebel was Fricarcerat, which, put. the Defender 10.1 
2X6 pay, AribWirg he behoved.to be Denopnced-befoxe .Caption,'n'# 
Dito mcby sbel.dothinot inſiruttrus paymenty; butt mult be oth 
wiſe inſtructed conform to the A of Parliament; againſt; collutzons'vs 
-Rebelsandithet Debitors >) |: -- Sho 1 hentuitut 2.21 onG 
bn: FtieLopdadefilſeditaGiſtaiptbe Diſcharge, unlelsit- were admunicuny 
infieaGong that itwas truly: payed:'*;r tt 295 
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The Deciftons of the Lord of Seſſion. 1679. 673 


- TheLaird of Lamberton contra the Lady Plendergaiſt, Fanuary 16. 1679. 
7 TMquhile Alexander Home of Plendergaiſt gave a Reverſion of certain 
: Appryſed Lands to Lamberton his Good-brother, from-whom he had 


4 7 hr of Appryſing . in thir Terms, That failing of Heirs-male of bis own 
wha his 6 462 ley J obtyged his fleirs of Line 10 reſign the Lands in fa- 


wor of Lamberton, and the Heirs between Lamberton and bis Siſter,” This 
\|Zainbertor, 2s Heir|betwixt them, having uſed an Order of Redemption, 
ad Conſigned the Sum of 8000 pounds, on which the Lands were redeem- 
able, partues a: Declarator againſt Plexdergaiſts Heirs of Line, both the 
Frothers havieg died without Heirs-male: - Compearance was made for the 
Lady Phondergaift, 'who produced her Infettment in theſe Lands, and al. 


4 thatthe Bond granted by Plendergarft was only a Subſtitution where. 
Te eiif prefered Lamberton to his own Heirs Female ; for it bears 
"oaly av obligerwent on the Heirs Female, to deande, failing Heirs-male, which 
ot the Terms of the Snbſtimmtion, (o that Lamberton being their Heir of Tail- 
che cannot quarrel Plendergaifts deed'for fo juſt a Cauſe,as providing a 

to'his Wife, though it might import an obligement,not todoany 
tadulent or gratuitous deed to evacuat this Bond. The Purſuer anſwe- 
ied, That he oppons the Bond, which isno ways a Subſlitution, but a 
obligation to denude,upon payment of 8005 pounds; and though 
be conditional, yet it is an cffetual Obligation, and a true Reverſion 
Regiſtrat, which by the A& of Parliament anent Reverſions is a real Right, 
afſetting the ground againſt finyular Succeſſors, though for the moſt one- 
ww Cauſes; and therefore the Ladies Infeftment beg poſterior to this 
Reverſion Rep'iſtrat, it cannot impede the Redemption and Declararor, 
bit can only affe&t the Sums Configned, as coming in place of the Land 
redeemed, whereby the Decreet will bear, that the Sums are to be imploy- 
& for the Ladies Liferent-uſe. It was Replyed, That this Bond, bearing 
fo bve end favour, can be interpret no further than a Deſtination of Suc- 
«fon, otherwiſe P/energaift ſhould have bound up himſelf and his Heirs- 
mile forever, that they could never ſell or burden this Land : For though 
his Brother or he had had Heirs-male to three Generations , they might 
haye iiled thereafter, and thereby be incapacitat to Diſpone. 29. This 
Bond car) be no Reverfion, which is paFum ge retrovendendo, and which in- 
deed &made real by Statute, bur it can only be in the caſe that a Party Infeft 
Difpone his Lands on Reverſion, but here Lamberton was never Infeft. It 
wa Duplyed, That this Reverfion did certainly hinder Plezdergaiſt or his 
Brother to Diſponez and though it were extended alſo to hinder their 
feirs-male to Diſpone, there is no inconfiſtence 3 but it is like the Lords 
would have ſo interpret the Clauſe, if there had been Heirs-male : For the 
Clauſe, Which failzieimg, in Subſtitutions, is by our cuſtome underſtood, 
when ever they ſhall faill,though once Heirs did exiſt,contrair to the inter- 
pretation of the Roman Law, which by once exiſtence of the Inſtitute did 
wholly evacuat the ſubſtitution, But failing Heirs, when it is not in a ſub- 
, butin a condition, is only meant of the immediat Heirs-male 
6 that if either of the Brothers had had an Heir-male at their death, the 
Reverfion did expire. As to the ſecond, neither Law nor Statute makes 
Mindion, whether a Reverſion was granted to him who was formerly [n- 
a nm being the ordinary call of Reverſions, it is thence called 


OO emp | en aft dro bt. att noon wo 
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= deretrovendendo, yet there are many Reverſions granted to other 
$than the granters Authors, which being Regiltrat, are als ſecure and 

teal Rights as the others. 
Qqqe The 
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614 The Decifions of the Lodtof Seſſon, 1659, © 


The Lords ſuſtained the Declarator; and repelled the, fence fge 
Lady, and found this notto be a Subſtitution, but a conditional Reywe/ 
on, and Regiſtrat, and the condition. purified,(o that no; Infettmene 
quent tothe Reverlion could exclude.the Redemption, bug. ordaing 


+I. 


Money Conligned to be imployed for the Lagyes Liferent-yle, 


THe Earl of Weemws having arreſted in the.,Laird of May's: 

© .. Sums due by him to the. Tutor of Lovat, for'payment- of x this 

. due by:the Tutor to the Earl, he did ioliſt ina Proceſs; for makij 8 
coming,wherein May deponed that he was no.ways Debitor tothe Tww 
but by a Bond, whereof he produced the Double, ,bearing:8qop me 
to have been borrowed from'him by the Tutor .and his; Lady, whight 
became obliged to pay to the longe#t liver of thew.. two in ConjunG-fee and tis. 

rent allanerly, and in caſe the ſame was nt payed 'tothem in their life to ply 
Frazer their Daughter, and failzieing of ber to the Ladies Children of bays + 


v2 


| Marriage with M<cleod that . ſhe ſhould nominate z but deponed, that tha. 
_reſtment being looſed, he had recovered: bis Bond from the Tan. 
given a Bond to Lochſlin forthe ſame Sum 3 after this Oath the Pink 
liſted for ſeveral years, and the Earl hath wakened the ſame, /and: adionn. © 
ed a Declarator, that Zochſliz having that ſame . day he received the tend - 
from WHay given an Afſignation to the ſame. effect with the fink fond 
whereby it was evident that the Sum yet remained in «May's hank; an 
that the Bond granted to Lochſlin, and afligned.by him, cameaiglue - 
thereof, that therefore it ought to be made forthcoming to the Sully. 
payment of the Tutors Debt, in reſpe&t the Tutor was Fiar, in-the kf 
Bond, and the ſecond Bond was procured not upon payment of the fy, 
but upon-renovation of the ſecurity in name of Lochſliz an wmtepalel 
conjund perſon being the Ladies Brother, as is evident by the A nat 
'by Lockſlin of the ſame date with the Bond. renewed to him," and oftle 
Diſcharge of the firſt Bond, Compearance was made ' for Aplumy-mb 
had married the faid Iſobel Frazer, and alledged 19. That the Sumzenul 
not be made forth-coming, becauſe the Tutor who was the pri palPu 
ty was dead, and the Debt was not eſtabliſhed in any repreſennng hin. 
25. That the Tutor had in his own time ſuſpended, till which wah 
ſed he could have no Sentence for making forth-coming, _3®, By thek 
A& of Parliament all Arrei#ments preſcribe within 5 years,and theſe ww 
before the A& within 5 gears from the date of the AG, and the reſt wig 
gears from their own date. 4%. This Sum did never belong to the Tutc 
the firſt Bond being in Conjun&-fee to theTutor and his Lady,;and hetey 
mination being upan the Children of the other Marriage,ſhe 1s ungernge: 
to be Fiar, and her Husband but Liferenter. 59. Aplecorſe 1s a ng” 
Succeſſor, having Right from Jjobe! as her Tocher, who in ,contemar 
tion thereof infeft his Son in his Eſtate, and her wn a Liferent, ſo that 
was in boxa fide, neither knowing the Arreſtment, nor any. fraud, 
Purſyer anfwered to the firſt, . T hat he had cited the Tutors appeamy 
Heir, who might propone what defence he pleaſed, but ſeing: be 148 
feed a Sum due to the Tutor in his life, and none was entered to 198 
ſent him therein,and did not infiſt for any Sum eſtabliſhed 10 the perics 
the Tutors Heirs, he was no further obliged. To the ſecond, the B 
ſuers Debt being once eſtabliſhed by a liquid Bond, the Suſpenſion 
the ſame was only a general Suſpenſion againſt all the Tutors Creditows 
the Engliſh AQ, without any ſpecial reaſon againſt the Debt, but only 


ſuſpend perſonal Execution , the ſame was now void with that Att, 
| 0 


The. Earl of Weems contra the Lairds of May-and eAplecorſe, .codem dh, | 
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not be diſcuſſed, nor did it imped the eff«Q of Arreſtment, which 
areal Execution. To the third, though Arreſtments preſcribe within 
zyears if there be no Citation, the Aion thereupon preſcribes not till 
© being wakened every 5 year ; and here there was an Adtion before 
the A of Parliament. To the fourih, in all Conjundt-fees between Man 
a0d Wife, the Man is always Fiar, unlels the Right appear to have been 
wivinally the Wifes, and not the Husbands jure wariti, ſo it is always pre. 
ſured that the Means was the Husbands. Tothe fifth, Arceſtment being 
Jexav realis, it is effectual againſt all ſingular Succel!ors. 
>The Lords repelled all theſe Defences, except the fourth, and before 
 aſwer thereto, for clearing whether the Sum lent did belong to the Man 


L | qbey allowed either Party to adduce what evidence they could,and 
nne 


» - 


if the Tutors Lady had any Heretable Rights diſpoſed of about 
ot this Bond, or if ſhe had in her hands any Means of her firſt 
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af4. Chen contra the Lord Roſe-bill, January 17. 1679+ 

 FEorge Cheyn baving charged the Lord Roſe-hill for payment of 5000 
UT merks contained in a Bond granted by the Earl of Northesk his Fa- 
and him, he Suſpends on this reaſon, that the Bond was never a deli- 
TevedEvident by the Earl ofNorthesk the Principal Debitor,but it was Sub- 
&d by him and the Suſpender for borrowing of the Sum, but was de- 
tained in Northesks own hands or his Lady's, or othersin his Family,blank., 

" the Creditors name, till the Earl fell in his late indiſpoſition, of lofin 
Speech, and ſo becoming unable to manage his Afﬀairs,after which K 
was in capacity to delivet the ſame. And as to George Cheyn, 
we wi never Money borrowed from him by the Earl, or his Son, and if 
ofa blank-bond after the Earls indiſpofition,which was known 
he was in peſſzma fide; and therefore though Writ ordinarly can be 
ken away by Writ, or Oaih of Party, yet it hath been oftſuſtained, when 
Swere purſued for againſt one repreſenting a DefunQ,or made uſe of to 
bis Moveables ,that the alledgiance that the Bond was undelivered, 
orratired, lying in his Charter-chiſt at his death was probable by Witneſſes; 
the caſe here is as favourable, for after the Earls indiſpoſition, no Bond 
ſcribed by him could be delivered, morethan it he had been dead. T he 
pyFecred chr ſuch pretences might be alledged againſt every Bond, 
jſe-hill being in health,might have delivered the Bond. It was Re- 
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That there are here ſpecial circumſtances by the Earls indiſpoſition, 

| thiBond in the caſe as if it had been granted by a DefunG : nor 

wje-bill have delivered the Bond,henot being the principalDebitor 

ad itis there are mary ſuch Bonds Subſcribed by Northesk, which 

re faſ}ained, would ruine his Eſtate, It is allo known by ſome 

[eLords who treated betwixt the Lord Roſe-hil}, his Mother and Bro- 

, that this Bogd was not in Ch:yzs hands, but in the Heirs, and was 

we aven up to Koſe-b:0, although it was pretended that my Lady had re- 

| the Bond, and delivered the Money out of her own Cloſet, yet there 

4 | that the Money was Cheyns,* but the Law preſumes it to be 

; ky s Money ; and chough the Bond bear Date 5 years ago, yet Cheyr 
SY th neither dematided Annualrent, nor done Diligence thereupon. 

" In confideration of theſe circumſtances, the Lordsex officio ordained Wit- 

meſſes to be Examined upon the reaſons foreſaid,and if need beis, that George 

be Kxamined ex officio, how he got this Bond, when, and for what 


Cuſts, | 
Qqqq 2 Beatſon 
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Beatſon contra Harrower, eodem die. 
fe was a Diſfolition of ſome Tenements and Roods in the Lin, 
town of Kirkealdie, granted by George Beans to one Kennedy, yg, 
ing the Lands redeemable within 5 years, for payment of 700 merks being Bean, 
own proper Money, acquired by him, and not borrowed, Beatſon now hayin 
Right, purſues Declarator of the Land as his irredeemably, nor havin 
been redeemed within the time of the Keverfion, The Detenderalledgeg thy 
this being a Wodſet-right, though it bears only a temporary Reverſion, yet 
that is paFum Legis Commiſſ.arie ir pignoribus, which the Civil Law rejet. 
eth, and our Law alloweth to be purgable at any time before Declargtgy 
by configning the Sums in the Reverſion, as being exceedingly Penal, prg. 
cured from indigent Debitors in their diſtreſs,and which therefore theLords 
ex nobili officio modified to the true intereſt,as they do 1n all other penalties 
in Bonds,though excluding all Modifications, It was anſwered,that a Reve. 
ſion may be where there is no pignus, but a true Vcndition tor a con 
tent price, and then there is nothing Penal, but favourable, which appear 
to be in this caſe, where there is no Requiſition, and therefore neither 
creditums nor pignus, and where the Keverlion is only competent upon the 
proper Means and Money of the Diſponer, without borrowing, 

The Lords found, that if there were no Kequsſ{tion,but a Saletor a conye. 
tent price, the Lands are not redeemable but within the time, and onthe 
terms in the Reverſcon, 

Straitons contra the Laird of Lawriiton, January 21. 1679, 
; bb decealt Laird of Lawriſton, having Married his Servant, yith 
whom he had two Children, by his ſecond Contra& of Mari 
with her,he Provides the two Daughters born t0 6400 merks,and each of the( i] 
dren to be born to 3000 merks, and obliges himſelf to pay the ſamine to them & 
their ages of 15 years compleat, or at their Marriage, they Marrying with n- 
ſent of himſelf, and certain other perſons named. There being many Chil. 
dren of this Marriage, they purſue for payment of their portions again(t 
their Brother, who alledged that the Term of payment was not come till 
their Marriage 3 For there being two Terms cxprelt, their age of 15 years, 
orMarriage, in alternativis ele eſt debitoris, The Purſuers anſwered, that 
in proviſions of Children, which by Fatherly atte&tion are extended, and 
not ſtrictly interpret, ſuch Clauſes relating to Marriage, and a certain age, 
are always to be underſtood thus, that ſimply they are due at that age, but ne 
er,if they be ſooner Married ; which,though it uſes ſometimes to be {lo exprelt, 
yet oft-times it doth not bear ſooner, but atſuch an age, or their Marth 
age, but have always taken effe& at the Marriage, if before that age, but 
bavenever been ſo applyed,ſoas if they neverMarried,never to haveright, 
which is yet more evident in this caſe, becauſe there 1sneither Aliment nor 
Annualrent provided, ſo that they ſhould have nothing if never Married, 
The Defender Replyed, That whatever may be the con(truQion, as to pro- 
viſions of Heirs-female excluded by an Heir-male, which mult preſuppol 
the Fathers death, before their proviſions can take effect ; yet here where 
the Father himſclfin life is bound to pay, it cannot be thought that be did 
not leave himſelf that Latitude, either to pay at their age of 15, or atthei 
Marriage. 20% There is not only here two Terms, but the Obligation s 
conditional, viz. they Marrying with conſent of their Father, the Defender 
and others, and till that condition be purified, they cannot crave paymedl, 
It was, Duplyed, That this condition of conſent cannot be interpret a fu 


penſive condition, putting a neceſſity upon them to Marry, or otherwiys 
to 
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to have neither Stock nor Annual, but a reſolutive Clauſe, that if they did 
Marry without conſent, they ſhould be obliged to reſtore, which could 
not hinder them from payment upon Caution, in caſe they ſhould tranſ- 

&; and the freedom of Mairiage hath made fuch Clauſes, only to im- 

that they ſhould demand conſent, but if it were refuſed without rea- 
{6n, whereof the Lords are Judges , yet if they Married without juſt ex» 
eption, their portions ſhould be due. : 

The Lords found, that the Clauſe, as it is here conceived, obliging the 
rather bimſelf in his own life, was ſuſpenſive as to the payment of the 
Stock, till it appear how the Children would Marry, but that the Brother 
3s obliged to Aliment them medio temwpore,from their age of 15,for which 
the Annualrent of their Sums were modified 3 but it was not determined, 
whether if they ſhould never Marry, their Portion would not belong to 
their neareſt of Kin, but abſolutely fall to the Brother, 


Frazer contra Hogg, &c. eodem die, 
He Earl of Marijchal/ having Wodfſet certain Lands to Monar Hogg, 
Sir Alexander Frazer having right to the Rezerſron, uſes an Order 
2d Purſues Declarator of Redemption againſt James Hegg , Oye and ap. 
pearand Heir to the Wodſerter. Compearance is made tor the Relic of 
Mman Hogg , Son to the Wodletter, who produced her Contra@ of Mar. 
rage, Providing her tothe Liferent of the half of the Lands in queition in anng 
1633+ and an [nfefiment thereupon trom her Husband, and alledged that 
ſhebad Right to the Sums Conligned, as coming in place of the Land Re- 
deemed, It was anſwered, That ſhe had no Right by her Infeftment a» ' 
this Declarator, which is a petitory Judgement, unleſs ſhe could in« 
that her Husband who was ber Author was Infeft, otherways her 
Right was 4no# babente poteitatems , for if the Wodlctters Son died Infeft, a- 
by Right granted by him 1s effequal, but his Son may paſsby him, and en. 
ter Heir to his Goodfir , and thereby have Right to the ſum and Wodſet 
It was Replyed for the Relit , That her Infeftment having 
been unquarrelled for tourty years, gives her a full Right by Preſcription, 
being cled with Poſſeffion, for the Law interprets a Husbands Pofleſſion 
to bethe Wifes Poſſeſſion, 2% There is produced a Seaſin of the Sons, 
upona Diſpoſition from the Wodletter, which being cled with fourty years 
Polleſfion in the Son and his ReliQ, deriving Right from him , it makes 
theſame a compleat Right, whereby the Oye cannot pals by the Father and 
4 Goodfir, and though the KRelict cannot produce the Warrandof 
Husbands Seafin, which hath been abſtracted by her Step-ſon, who hath 
Tranfated with Sir Alexander. and colluded to exclude his Fathers Relic, 
yet this Seafin with fourty years Poſſeſſion is ſufficient by the A of Pre- 
ſcription; It was Duplyed, That the At of Preſcription dothnever give 
nght upon Seafins, without a Warrand, except ſuch Seaſins as proceed up- 
ON my 11 of Clare conftat or Retours ; butin all other Preſcriptions it re- 
quires a Chorter of Precept before the years of Preſcription,and Seafins, and. 
Polſeſſion ſubſequent for fourty years, but this Seaſin of the Relias Husband 
hath neither a Charter or Precept antecedent, nor doth it proceed upon Re- 
tour or Precept of Clare conitat, 

The Lords found,that this Seafiz neither having aWarrand produced,nor 
proceeding upon aRetoxr or precept of Clare conitat,isnoTitle of Preſcription, 
nd that theWifes ownIrfefiaent cannot inferPreſcription by her Husbands 
Polleſion, unleſs ſhe had Polleiled 40. years after his Death. 


Qqqq3 Fra- 
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Frazer &c. contra Hamilton, January 22.1679, 

Fyes Burnet as Aſligney to Sir Alexander Frazer having purſued $ 
L James Hamilton as repreſenting his Father for payment of a Bond gran- 
ted by Sir James to Sir Alexander , when they both refided in Eng 
after the Erngliſþ Form, for 1600 pounds Sterling 1n the obligation, and $0g 
pound in the condition, lt was alledged for Sir James, That the doybjj 
of the ſum being penal,is at the Lords Moditication, .and cannot ex 
any further than the damnageand Intereſt of the party, Wherenpon the Lords 
reſlrifed the ſum to the ſingleBond,and the annualrent1 thereof jn ſo far as gayw 
paycd,which Annualrents being calculat,did exceed the donble-bond; wherey 
it was alledged for Sir James , that the Duplication of the ſutn being 
and reſtricted by the Lords to the Annualrents, thele Annualrents could 
never be furder extended than to the Double-bond it ſelf, and then It be- 
hoved to fiſt. It was anſwered, That although by the event, the Annuy; 
rents do exceed the Stock, yet It is a favour to reduce the ſame to theanny, 
alrent, for if Sir Fames had been'but owing a years Annualrent, he would 
| havebeen lyable for no more; and therefore ſeing he would have had thit 
advantage , he muſt have the diſadvantage, which isthrough his own 
delay : And by the Law of Scotland, annualrent being once payed, itisa| 
ways due, though without PaQtion : and in this Procefs , an hundreth 
pounds payedis attribute firſt to the Annualrent, and then tothe princigy 
ſum. It was replyed, That there was no Annualrent ever here payed, hu 
receipts in part of payment generally, which the Lords by their Reftridh. 
on , did attribute firſt to the Annualrent, and then to the principal; ad 
ſcing Annualrent is only due by Law or PaCtion, there is pretended hert 
no Law for Annualrent , neither isthere any Paaion that tan exceed the 
double Bond, and it were inconſiſtent that a Reſtriion and Modification 
ſhould exceed the thing Reſtricted. 

The Lords found the Annualrent could not be accumulat further than 
the extent of the Double-bond, 


Spence and Clerk contra Craig, eodeme die. | 

Ames Spence and John Clerkas Afigneys by the Legatars of Mr. Jobs Lux: 
J thian, having Purſued Beatrix Craig his Relict as Executrix, and there- 
upon a Compt and Reckoning being appointed , the Relict having Con- 
firmed the Ann of her Husband, ſhe alledged that ſhe had the ſole Kight 
thereto, in reſpe& there was no Children, and the C4» not beingini« 
zis defund; , nor due to the Defun& for his Service, but a Priviledge its 
dulged by Law in favours of his neareſt Relations, needs no Confirmath 
on, and if he have no Bairns, all belongs to his Wife, which excludes his 
neareft of Kin. It was anſwered, that the Anz being a favour tothe Suc- 
ceſfors of beneficed Perſons, though it need no Confirmation, yet it malt 
belong to the neareſt of Kim, as well as to the Wife, which 1s cleared by 
the late AG of Parliament 1669.ancnt Annats,Declating theme to belong io En 
ecutors without Confirmation,therefore the Executors canonly be countablew 
the Wife for the half when there are no Children, 

Which the Lords found Relevant, 


Dunlop contra the Laird of Drumalzier, Jarmary 23. 1699, 

Re Alexander Danlop being Infeft in ew of Dremel 
with fourty eight Sous Paſturage,to be Paſtured upbn che Latidy 

of Drumalzier, Purſues a Declaratos of his Right, and that the Landsof 

Drumalzier, out of which this Paſturage is, may be ſoumed , that the Pob 

{cſlors thereof may keep no more ſons than ſhall be found their propor- 


tion, 
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The Deciſions of the Lords of Sefton, 1679, 6 79 
tion; that by over-ſouming, the Purſuer benot prejudged. The Defen- 
er alledged non relevat, becauſe albeit it be true, that where divers Here- 
tors have a common Pafturagein one Commontie, no part whereot is ever 
Plowed,” the ſaid common Paſturage may be Sowmed and Roumed, that 
all the Soums the whole Commontie can hold, may be determined 


inf pochorfioner to each Roum having the common Paſturage, according 
tothe 
Property, 


ding of that Roum. But here the Defender having the Right of 
; burdened witha definit Servitude of Paſturage, granted by him 
by Paftion or Preſcription , the faid Servitude cannot be made heavier 
'or gore burdenſom than it was conſtitute, by limiting the Proprietar of the 
free uſe of bis Property, by Plewing more or leſs as he pleaſes, and uſing 
is diſcretion in keeping his own Goods on his own Ground , for it can 
aever bepreſumed, but the 'Proprietar will be more' careful, not to over- 
reheat Ground, upor his own account, than upon the account of 
The Lords found that Member not Relevant. 
48348 Hawilton contra Seton of G airletoun, January 24. 16 79, WW. 
4 Competition betwixt theſe Parties, both being Infeftin Annualrents 
out of ſome Tenements in Preſtour, Archibald Hamilton craved prefes 
fence, becauſe he was firſt Infeft, It was anſwered for Gairletour, That 
Krebibalds Infeftmene was baſe, not cled with Poſſeſſion , until his Infeft- 
ment was publick by Confirmation; It was Replyed, That before Guirle- 
toes In t was publick, Hamilton had raiſed Summons of Poynding 
of the Ground, and Cited and Infiſted thereon, which hath ever been ſu- 
| {ined as ſufficient to validat a baſe Infeftment, where there is no ſuſpition 
| ef Simulation, but a Security for a true Debt, | 
| "The Lords ſuſtained the Reply, and, preferred Hamiltor. 


Menzies contra Camphel, coder die. 


ity Shian Purſues a Removing againſt Campbel from a Meadow, 


'L [t was alledged for Cazpbe/,. that he has been in Poſlefſion of the 
Meadow in queſtion, as Part and Pertinent of his Lands, by the ſpace of 
ſeven or. ter: years, and fo ſecure in hoc judicio poſſeſſorio , till his Right be 
"Reduced, The Purſuer anſwered: nov , relevat , to pretend to this Land as 
Part and Pertinent, becauſe it is far diſtant from any part of the Defenders 
Lands, 20. A poſſeſſory judgement is only by a awful Poſſeſſion, but 
tsoffered to be proven that the Defenders Father, to whom he ſucceeds 
was Tennent, and payed Mail and Duty for this Meadow to the Purſuer 
bis Predeceſſors or Authors, and therefore could not intervert his Poſſeſit- 
en, and pretend the Meadow to be Part and Pertinent of his own Lands, 
uleft the Defenders Tutor payed Mail and Duty therefore. | 
_ TheLords repelled the Defence of a Poſſeſſory Judgement, in reſpe&t 
of the Reply of Interverting the Purſuers Poſleſſion, by the Defenders Fa. 
ther, having payed Maill and Duty to the Purſuer, his Predeceſlors, or 
Authors, but would not ſuſtain itupon theTutors payment, for though the 
long Preſcription excludes all queſtion, as to the entry of the Poſlellion 3 
yetthe Poſſeſſion requiſit for a Poſſeſfory Judgement mult be lawful. 


4 » Elphingfton 8c, contra the Eat! of Lothian, eodem die. | 
JOkr Blpbingion having purſued the Earl of Lothian and his Tennents for 

Poynding of the Ground of the Barony of New-bottle, upon an Infefts 
mene of annnalrent'of a Bond of ' 20000 merks, granted by the Deceaſt 
Ext of Lothian in 4n»0 1653. Lothian having raiſed ReduQion of this Bond 
a6d Infeftment, Infiſted upon theſe Reaſons,” That albeit this Bond be fil- 


Qqqq 4 led 


ous en. ound. lo. ie to 
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led up with the name of Fobs Elphingſten,: yet. it is inſtiuRted by his 

that lis name. was inſert 4 Truſt, .at the deſire of the Maſter of Bal 
and by the Lord. and Maſter of Balmeriuo s Oaths,, that this Bond was blank 
in the hands of Sir Thomas Nicolſon,,at his Death in anys. 1656. and that 
it was delivered to the Maſter of 8almerino, by Fames Chalmers , who wa 
Sir Thomas his Servant about the year 1670,a0d that trom the Date thereof 
it had ever remained, blank in the Creditors name, and thar the ſum inſg 
was twenty thouſand and blank merks, the Lands were blank, the Hy 
nation of the Witneſſes were blank, and alſo by Chalmers Oath, that 
found it in Sir 7 homas his, Cuſtody, among ſome Papers belonging to34, 
merino, concerning the Lands of Fairpichyr#,.witha little Sehequl abou 
ic, which he believes was Cockpens band, andwhich be Delivered, with i 
and is now produced.jn, Proceſs, ſo that the Bond muſt now. be. conkidgeg 
as.in Sir Thomas Nico!ſons hand, blank 2s, atoreſaid,and. therelgre any imper. 
ſe and in compleatWrit can haveno legal eff, bur is altogether gull. 4, 
Though it had been perte& in all the Subſtanrials,. yer by the. Oaths and 
Procefles, it is evident that it was deliyered to Balmerino, but. was Put by 
Lothian in Sir Thomas Nicolſons hands, who was Lothians Advocar, and 
therefore could not warrantably be deliyered to Ba/merino, without Lyth 
ans Warrand , eſpecially ſeing Sir Thomas Nicolſon, to whom it ws ins 
truſted , never Jefivered the ſame, nor filled it vp, nor Declaredod whar 
Terms, or to whole behove he had ie, Compearance was madealſo for 
the Succellors of Sir Thomas Nicol 0n, whoalledged that ir being conteſſed 
on all hands, that this Bond was blank in Sir Thomas Nicelſons Study, xt 
his Death , Law preſumes it to be his Bond, the Delivery to him- beins. 
unqueſtionable, It was anſwered for Balmerino , that he hadgood right 
to the Bond in queſtion, .though it be blank and noe delivered to him, ſe. 


ing it appears by «mes Chalmers Ooh, that he found it in Sir Thomas Stn. 
”"—Y 


dy, .ina Box belonging to Balmeriyv, containing fome of his Writs, and 
that ithad'in it, or about ita Shedy/ Written with Corkpens hand, who 

is filler up of the Date and ſum, and was Zorhians Friend and Traſty, im- 

ployed inall his Affairs, 'W hich She4ut bears, T7 hat the Bond was u ne 

ed at New-bottle, and that Balmerinio's name was to be filled up, and bears 

the Deſenation of the Witneſſes , So that if this Shegul had been Written 

with Sir Thomas Nicolſons hand, to whom the Bond was intruſted,and had 
been found Rolled in, or about the Bond, it would have unqueſti- 
onably Secluded all Sir Thomas his own prertences , and have madethe 
Bond als effectually Balmerinoes , as if his Name had been filled up 
ab initio, yea , though the Shedull had bzen' writren with Famer 
Chalmers hand, or by any other hand, bur found within, or rolled 
about the Bond , it would have declared for whoſe uſe Sir 7 homas hat 
it,or towhom ir belonged, there being nothing more ordinar than rhatParties 
whom other mens Writs are intrnſted , do by a Note in, or about the 
Writ,expreſs the Terms they had itupon,; which nothing can conttol but 
their Oath , or an Authentick Writ, - or the Writ or Oath of the Party, 
fot whoſe uſe the Bond was delivered, for'any perſon ſubſcribing. 2nd de- 
Iivering a Writ, either to a Crediter or 2 third: Party, it nothing be ex- 
preſt, the Law preſumes that the Writ is delivered for the behove of the 
Creditor,who may by Zxhibitiox obtain it out of the hands ot thatPeron, 
and his Oach will not prove it co be Depoſitar' on conditions , 'or ad'eft- 
Aum ,\ Uifferenc from its Tenorz For-atherways/ nv'man cond recove his 
Writs fromthe haver, unleſs he proved that che Writ was fioſt delivered 


to himletf, which-can very ſeldom be proven, /and:is as 6 md"? by 
E aw, 
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Law, unleſs Depoſitarion appear by the Creditors Oath, or Writ, at leaſt 
that it was never delivered to him, And tor the ImperfeRions alledg- 
ed; there 15no ſabſtantial Warrand, forthe ſum is filled up with Cockpens 

drwenty thouſand merks, although there be a blank, which cannot ex- 
reed 990 merks, and that Cockpens Schedul bears the ſum tobe Calculat, 
which cannot incroach ipon the ſum filled up, and doth neceſſarly import, 
it this Bond was for ſome other Bonds or Debts, whereot the Groſs was 
evident to be 20000 merks, bur the Excreſce was to be adjuſted, - and fo 
cannot be but loſt, and remain blank, becauſe that Excreſcence cannot now 
he cleared; and although the Bond were yet in Sir Thomas Nicolſons own 
Study, with the Note about it, Balmerino might by Exhibition, recover 
the Delivery of it. both againſt Sir 7 homas Succeſſos, and againſt Lothz- 
w, for the Schedul would exclude Sir Thmas , and it cannot be pretend- 
ed that ever he owned this Bond as his, or put it inany Inventar of his 
Debts, or amongſt his own Writs , or by his Teſtaments , or Proviſions 
whichweremoſt (pecial, and lately produced and Debated betore the Lords, 
tid ever mention this Bond , which with the Annualrents thereot, would 
hye been the halt'or third of his Eſtate, It was Replyed for Lothian, thar 
his Defence ſtands ſtill relevant, that che Boud was ſtill imperte& , and 
neer calcular, and Cockpen had no power to have ordered the filling up of 
it, or delivery of it, unleſs his V Varrand had been proven by Lothians 
VVritor Oath, nor is there any more but Fames Chalmers ſingle Teſtimo- 
mchatthis Schedul was about it when he found it. 2%, Beſides che incoms 
plearneſs of the VVrit, the preſumption is pregnant, that there was no 
Delivery tor Balmerino's uſe, but that this Bond was put in Sir Thomas his 
hand, for ſome -uſe, which. cook no effect, for Balmerino 2cknowledges 
by his Oath, that there was no Money payed, and cannot declare the trne 
auſe of the Bond , but that his Lady ſaid , that about that time he deli- 
yered Bonds to Lothian of 32000 merks, and in lieu thereot got this Bond, 
whereas it will appear by the Oath of the Lord Fedbwrgh, that the Bonds 
viven upat that time was tor Evitions, and the Lands of F airneethurſt,ſold 
by Balmerino to Lothian, and by a TranſaRion betwixt Lothian and Balme= 
rim; wherein Ceſnock. is Communer by conſent of both Parties, there was 
t Bond of 10000 merks remaining, of which Balmerino gave a confiderable 
eaſe; and it was acknowledged then . that that was the laſt Bond due by 
Lothien to Balmerino, and (eing there was no mention or notice of this 
Bond for the ſpace ot ſeventeed yeais, it muſt have been upon ſome deſign 
that took not effeRt, which Lothias atter ſo long a time did not remember, 
nor doth Balmerino know the true cauſe, bur pretends his Ladies relation to 
dethe canſe which may be improven. There werealſo many allegiances on 
tither hand, as to the delay of making uſe of the Bond, 

The Lords found, that albeic this Bond was lying blank by Sir Thomas 
Nicolfon, at the time of his Death, that the Grounds adduced were ſuffi- 
cient to clear , that he had nointereſt therein: And as to the Detences for 
Lathian, which reſolved into two, the Incompleatneſs , and Undelivery, 
ad the being put in Sir Thomas Nicolſons hand for ſome deſign, that took 
i effec? The Lotds before an(wer thereto, Ordained Cockpen and the 
her V Vitneſſes ſubſcribing the Bond, to be Examined ex officio, where 
the Bond was ſubſcribed, how it came to be delivered to Sir Thomas Nicol- 
"m, if it was (ent to him by the Earl, and what he expreſt whea he ſent 


it and alſo the Lord Fedburgh to be Examined, whether in anno 1653, 


erewere Bonds given up by Balmerinoto Lothian, and what was the caule 
diving up thereot3 and alſo Ceſnock to be Examined, if he was a Com- 
| ArrY muner 
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muner betwixt the Parties,and if there was any Tranſadtion anent an 1000g 


merk Bond, and if there was any mention ofthis Bond, or if the I ©000 
merk Bond wasTreated as the remainder of the Sums due by Lothian to gy. 
MEYINO. 
The Laird of Blair contra the Lady Haſiehead, Fanuary 128, 167g. 
52 being a Double-Poynding raiſed at the Inſtance of the Tengen 
of Over-town againſt the Lady Haſlehead and the Laird of Bly 
both compeared and produced their Interefts, viz.the Ladies Intereſt ighe, 
infeftment upon her Contradt of Marriage z and Blairs Intereſt is a Gif 
trom the King, preſenting Blair in place of Carſland who. was Forefault, 
who held theſaids Lands of Haſlehead, together with a Retour of the Quin. 
quennial Poſſefſion of the Rebel, bearing, That Carſland was in P» (fits 
of Over-town , as Heretable poſſſſor by a Security granted by Haſlehead 
redeemable upon payment of 13000 merks, and thereupon alledged, that he 
ought to be preterred to the Lady, becauſe Carſlands Right from Haſte 
head was prior to the Ladies Literent, Ir was anſwered tor the Lady 
this Proceſs, that ſhe is not obliged to diſpute the Priority,orPoſtetiority of 
her Right,being ſecured by two unqueſtionable Detences; The oneis, that 
ſhe is Poſſeflor bona fide & facit fruttus perceptos ſuvs, ſo that having bruick. 
ed by her 1nfeftment unquarrelled , ſhe is ſecure, as to what is uplitred, 
and though in ſome caſes Law requires not only uplifting, but conſumpei: 
on, that is only in Moveables, which may beextant, though uplifted, 2; 
Stacks of Corn, or Stocks of Catrel z but in Rents which areliquid, be. 
ing either in Money or ViQual, the uplitting preſumes the Conſumption, 
ſeing none can be obliged to inſtruct how they expended rhe Rents, 2* The 
Lady hath been ſeven years in Poſſeſſion, without interruption, and there- 
tore her Right cannot be queſtioned but by ReduQion, which is a ſever 
Defence from the tormer, for ifſhe had but uplifted the Rents for oneyer, 
as bona fide poſſeſor, facit frucFus perceptos & conſumptos ſuos, but whenthe 
Poſlefſion extends to ſeven or more years, the Right is thereby ſecured, not 
cnly as to what is paſt or received, but forall years to come, till theRight 
be Reduced; It was Replyed for the Donarar to the firſt, That he op- 
pons the Retour of the Rebels quinqennial Poffeffion, which, and likemys 
the Rebels Forefaulture were known and notour, and therefore the Lady 
could not be i» bona fide to Poſſeſs an Eſtateof a Forefault Perſon in pre- 
judice of the King. 2% By «4M of Parliament 1600, cap, 14, It isDe- 
clared , That the negligence of the Kings Officers ſhall not prejudge tht 
Kinz, but whatſoever they have negletted or omited, may again 
by way of Exception or Reply; and theretore a Poffeſlory Judgement, is not 
competent againſt the King, nor needs the King a ReduQion, but mayby 
way of Reply exclude the Ladies Righr,as £ no» habente poreſftatem. beilg 
oranted by Haſlehead , after he was Denuded in favours of Carſland, ad 
the Ladies ſeven years Peſſeſhon, withour interruption, is by _—_ 
gence of the Kings Officers, Ir was Duplyed for the Lady Literencer 
Carſlends Right was no ways notour or known to her, it being buta®. 
cu:ity tor Money, which ſhe could not chatlenge,during her Husbands lt 
nor did the know it to be anterior to herown Righe. To the ſecond, Alder 
in Forefaultures of the Kings immediat Vaſfats, which imply Recoguum, 
all ſubaltern Rights fall of conſequence , yet here Car{/and not being it 
Kings Vaſfal, but Haſlehead, the Fee of the Forefauit Perſon is Dew 
ved uponthe King cum ſuis oneribus,like an Efcheat, Liferewt,Beftarth, 0 
Hitinus- Heres , as it the King had bought Carſlands Right : Inall w 
Cafes, the King #titur jure communi , without any more Priviledge ts 
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"ki Author, againſt whom the Pofſeſſory Judgement by ſeven years Poſ- 


on, would have been unqueſtionable, It was Triplyed, That whate- 
yermight be aid in the caſe of the Kings Purchaſe, or Succeſſion : Yer 
this Right falls to the King jure cor0ne, not as Superiour, but as Soveraign 
prince , and therefore it becomes a part of the Publick Patrimony of the 
Crown,and is ſecured by the foreſaid Statute, The Lords ſuſtained the firſt 
pefence, and aſSoilzied the Lady from what ſhe had uplifted before interrupti- 


_ 18, but repefled the ſecond Defence, and found that the Right of this Land 


aming to 1he King, jure corone, he needed not reduce, but might Reply, a- 
vinit which no \poſſeſſory judgement could exclude him, It was further al- 
ed for the Liferenter., That the Kings Priviledge by the foreſaid Sta= 
wee, is incommunicable to 2 Donatar, ' who it he ſhould ſuffer the Lady to 
{ ſeven years after his Right, he behoved ro Reduce; and albeit the 
concourſe of the Kings Advocat upon his Majeſfties Intereſt, may exclude 
the Liferenter, as to the bygone years before the Gitr, yeras to the years 
face the Gifr, ſhe muſt be preterred becauſe the Doxatar has no real Kight 
ig his Perſon, till he be Intefr upon the Preſentation, 
- YVhich che Lords ſuſtained, tor otherways the Donatar needed never be 
lafeft, and ſo the King would loſs his Caſuality of the Superiority. 
10g contra Hamilton, . eodem die, 
k SR. William Hog having right to ſome Moveable Goods from the near. 
eſt of Kin to Andrew Wardlaw, and likewiſe having Afignation 
fond the Donatar of his Eſcheat, purſues Mr. Robert Hamilton for deli- 
very of the Goods, who alledged Abſolvitor, becauſe the poſleſſion of theſe 
Goods preſumes the Property thereof, and there can be no ground to ven- 
dicate them upon Wardlaws intereſt, who is dead 20 years ago, and the 
Goods have always been poſſeſt by Marion Geddes his Relic, and was in- 
wie by her in the Defenders Lodging, and ſo lyable to the Mails and 
Duties thereof. It was Replyed for the Purſuer, That the Property of 
Moveables arifing from Poſſeſſion, is but a preſumptive Title, and admits 
of contrary Probation 3 but in this Caſe the preſimption ceafeth, becauſe 
itis offered to be proven, that theſe Moveables was in the Poſlefſion of 
Wadbw when he was denunced, and alſo when he died; fo that they 
could not paſs by Commerce, unleſs they were inſtructed that they were 
confirmed, and the Relids Poſlefſion, though for twenty years, could not 
infer Property, becauſe the Goods being confiſcate by the Husbands Re- 
bellion, the Relis Right ceaſed. 
The Lords did not ſuitain the Reply »pon the Rebels Poſſeſſion at the time 
o theRebellion, which though it exclude his Relics Intereſt, doth not hinder 
the diſpofal of theMoveables by Commerce toCreditors, but fuſtained theRe- 
ply: on the Poſſeſſion of the Defun#, unleſs Confirmation were inſtructed. 


Lord Torphichen contra the Heirs of Andrew Oſwald, January 29. 1679. 


7 fe Lord Torphichen having Right to a Compryſing led both againſt 
the Heir of Lize and the Heir of Proviſion of umquhile Andrew 


Owald's ſecond Marriage, be purſues a Declarator,that by the Appryfing he 


bath icredeemable Right to the Lands of Lethaw by the foreſaid Appryling 
vhich is now expired, It was alledged for the Heir of Proviſſon, That 
the Appryſing could have no effe&t againſt the Lands of Zetham,in reſpe&t 
that there is an Eſtate ſufficient for this Debt appryſed from the Heir of 
Line, who muſt be firſt diſcuſt before any acdels againſt the Heirs of Pro- 
m, The Purſuer anſwered, That he had diſcuſſed the Heir of Line in 
Appryſing, which he was willing to diſpone to the Heir of i 
[ 
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It was Replyed, That the diſcuſſing of theHeir of Line is not bySentence or 
Decreet,but by putting the ſameto Execution, that payment may be recover. 
ed thereby in whole or in partz and feing the Purſuer can condelceng 
upon no impediment to be fatisfied of his Debt by the Heir of Line and 
that it's offered to be proven that he ismore worth than the Sum purſued for 

The Lords found the ſame relevant. 


uAikman contra the Heirs and Succeſlors of David Boyd, eodem git 

0hn cAikman Purſues the Succeſſors of David Boyd, who was his Tyy: 
] to Compr, and Charges them with the ſums contained in an Affignation 
granted by his Father to the Purſuer , and alſo for the equal halt gfth, 
Defunas other Goods and Sums, belonging to the Purlner, as one of (þ, 
two Executors , and univerſal Zegatars by his Fathers Teſtament, The 
Detenders alledged that the Purſuer had no Right to the Sums affigneg, 
becauſe the Detundt granted two Afſignations, one to the Puriner, and;. 
nother to his Daughter , and both were on Deach-bed, and fo were in 
eſſe& but Legacies, and the Defun& by his Teſtament having nymed his 
Son and Daughter, his Bxecstors and univerſal Legatars , without Refer- 
vation of the prior Aﬀignations , the laſt in Teſtaments and Lepacies «x. 
cludes all former, 2% Theſe Afſigaations bear exprefly Clauſes, Reſw4iy; 
to the Defuntt to uplift the ſums, and Diſpoſe thereof at his pleaſure, Fo that 
thereafter having made an univerſal Legacy, which is a Diſpoſal of all his 
Moveable Rights, the Afignations granted by him with that Reſerration 
are thereby void, It was anſwered, That an univerſal Legacy, without 
any particular Goods or Sums, given upoh Teſtament, or any mention of 
che ſums formerly Afigned, can only be extended to the moveables over 
and above thetwo Affignations, which Afſignacions are Deeds inter viny, 
although being done on Deathabed, they cannot prejudge the Heit, the 
Reli&s-part, or Bairns-part., and in ſo far are accounted as Legacies, a(- 
teing Deads-part , yet they are not ambulatory , as Legacies at the De. 
tunas pleaſure z but if they had been Delivered, though on Death-bed, he 
could not recall them, and they would be preterable to any Legacy, butin 
reſpe of the Reſervation,or not delivery, the Defun& might have other- 
ways Diſpoſed thereof,but he hath not done it by his univerſal Legacy,itbe+ 
ing meerly general, and having Moveables befide both Aflignations, 

The Lords found the Affignations effectual,and not Derogat fromby the 
univerſal Legacy,ſeing there was moveable Goods and Sams belides both 
Afſhgnations, | 

Irving contra the Laird of Drum, Fanuary 31, 1679, 

Raxncis Irving having Appryſed the Eſtate of Dy#m , tor his own and 
' kis Brother and Siſters Bounds of Provifion, extending co 36000 pound 
principal, fot which there was Infefttments ot Annualrents granted, wit 
Termly Failzies, and for all ( being accumular in one principal Sum by tht 
Apptyling now expired ) Francis craves Declarator ot his irredeemadi 
Right ro the Lands appryſed, It was alledged for Drum, That he hi 
raited ReduRion of the Appryling, which he had repeated by way of Dt 
fete on theſe Grounds, 19 That the Appryling, in ſo far as it wlo 
Eharlts his Portion, ought tobe Reduced , becauſe Charles by his Bck 
botd; 'oblives him ro telieve DFum of 40co metks wherein Drum was Cl 
tionet for him to aMtowar FaRor in Pais, The Purſer anſwered, 19.Thut 
Francis being an Aﬀigney , was not obliged to know the Back-bond. # 
Charlt: had obrained Decreet of Suſpenſion againſt Drym, wherein be i 
fedged upoti chis Backbohd , and failed to produce ir, 39, That hy 
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yogd was NO Diſcharge , but an obligement to Deduce or Detain, 4'+ 


; Bond was for Charles his Intercainment in Fravce, which Drum 
heir to bis Father, who was obliged coaliment his Brother Charles, ſhould 
hve payed bimſelt. The Defender Replyed, That Cherles Back. bond 
oneziged an expreſs C laule of Ketention of Mowats ſum, in caſe of DiFreſs, 
zad thac the Back-bond was not produced at the time of Charles Decreer 
of Suſpenſion » becauſe there was then no Diſtreſs z But now Mewat hath 
Diſtreſt Dr»m, and appryſed his Eſtate, fo that there is not here alledged 
ny ground of Compenſation, which hath no effe& till it be proponed, bur 
he Back-bond having a Clauſe of Retention, is in effe@ a Diſcharge con- 
ficional, in caſe of Diflireſs, neither was Drum obliged toalimenc his Bro- 
ther, he having a Portion of his own, and however, Charles having inſiſted 

ano ſuch Ground, bur having giving his Back-bond for Retention,there 
an be go further queſtion upon it, and if need beis, itis offered to 
be proven, that the Appryſing as to Charles his Portion, is to his own be- 
hore, and theretore as to him it is in the ſame caſe, as it he had appryſed in 
kisown natne, and ſo had fraudiully & contra bonam fidem Comptryſed, for 
that which he knew was not due, and which the Lords have ſtill ſuſtained, 
tozncul Appry ſings fimply, 2%, The Purſuer hath Appryſed for a Terms 
Annual of Charles Sum, which was not due, and that traudfully contra bo- 
wn fdem, becauſe by a Decreet of Suſpenſion at Charles inſtance produ- 
od, it is evident that Charles byjhis Oath acknowledges, that three Terms 
ofhis annualrent was payed by Drum, which Decreet is long prior to the 
Appryfing , and belonged to Francis as Aﬀfigney, ſo that he had know- 
wely appryſed for more than was due ; and albeic che Lords are fayourable 
hop fings, tor Security of Creditors juſt intereſt, yet quoad the exor- 
biantadvantages thereof., by expyring of the Legal, or by making the 
Annualrents, Penalcies, Termly Failzies, Principal Sums , to bear Annu- 
tent, the Lords conſiders the ſame ſtrigly , and here the Portions are ve- 
ry great, conſidering the burden of Drums Eſtate, and the Penalty is moſt 
exorbitant, and the Termly Penalties Appryſed for without Declarator, 
which at the Date of the Appryſing amounted to 8000 Pounds, and now 
to 15000 Pounds, and by the A of Parliament 1621, anent A ppryſings, 
There is no mention of the ſatisfattion of Penalties, The Purſuer Duplyed, 
That he had proceeded bona fide , and had never received one Farthing of 
hisAngualrent,and had been at vaſtE-xpenſes,and did nor infiſt tor expyring 
ol the Legal; and Appryſing being the ulrimat Diligence, the Lords ne- 
vetthodifie Penalties, unleſs there be defects in the appryſing ; for though 
the 47 of Parliament foreſaid , as to the (arisfaRion of appryfings, men- 
tots yot Penalties, but Principal Sums and Annualrenti, &c, Yet there- 
by Principal Sumsare meaned 2s they areaccumular in the appryſing, where» 
inthe Penaltiesare comprehended, | 

The Lords found the Reaſon of ReduQion relevant to be proven by 
FrancisOath, that the appryfing quoad Charles Sum was to Charles behove, 
to Reduce the ſame as to Charles Part , to his principal Sums and Annual- 
rents thereof, without Penalties or Accumulation, in reſpe& of his Bond, 
Containing the Clauſe ot Retention, and of Moxars diftreſs, by appryfing af- 
terthe Decreet of appryfing, in which Drum tailed to uce the Back- 
bond , which could not then have been effetual z bur in caſe it be nor 
proven thar the appryſing was to Charles his behove, finds that the ſame 
oughe nor only to be retained with the abatement of Moxats ſam, bur re» 

ed the ſame, as to the Penalties, and Termly PFailzies, and ſuſtained 
the ſameas a redeemable ſecurity tor the remainder of Charles principal ſum 
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and annualrents thereof, due the time of the appryling, being theres, 
cumulat in one Principal , and thereby Reduces as to the whole Penalete” 


and Failzies in the appryſing, And as tothe ſecond Reaſon, Finds har ) 


by Charles his Bond it appear , that the firſt Term of his Annualren 

only Martinmas 1662, That he has appryſecd for a Term more —_ 

due knowingly , after his aſſignation by Charles, ad hunc effetam _ to ma 

duce the Sums to the Principal and current annualrents only without P L 

ties, Failzies, or accumulation of the annualrents, _ 
Drummond contra Drummond, eodem die. 

Ean Drummond tor her elf, and as Aſhgaey by her Siſter argay 
J Purſues »rummond of Riccartoun tor payment of two Bonds of wo 
ton granted by his Father, and Corroborat by himſelf, payable to they a 
to the Heirs of their Body, and which failling, to return to the Granter, Th 
Defender alledged abſolvitor, asto Margarets Bond, becauſe ſhe died with 
out Heirsof her Body, and albeit there were mutual Aſſignations granted 
by the two Siſters to others , in caſe of their Deceaſe without Children yet 
theſe were fraudulent, null Deeds, to evacuatthe Provifion: of returring 
For though the Term was come on Maregarets Death , and that ſhe miphe 
have Diſponed forany onerous , or nece ſlar Cauſe, as a Tocher byher 
Contra@ of Marriage , or for her Entertainment, yer (l;e could do ng 
Deed gratuitous or fraudulent, to exclude the Clauſe of Returning, It ws 
anſwered, That Margaret was Fiar, and the Term come, and ſo might lift 
the ſum , and diſpoſe of it at her pleaſure, and the Defender could pretend 
no more but tobe Heir ſubſtitute, failling Heirs.of her Body, andfo could 
not quarrel, but was obliged to fulfil her Aſſtignation ; neither containsthe 
Bond any Clauſe irritant, or not to Diſpone. It was Replyed, that Heir 
of Proviſion are not imply Heirs', but partly Creditors, and muy 
quarrel any Deed fraudulent, or gratuntous, prejudicial to their Proviſion 
eſpecially Bonds of Provifion, wherethe mind of the Granter ſhould not 
be eluded. 

The Lords found the Defence relevant, that the mutual Aſlignationswere 
fraudulent and gratuitous,and that notwithſtandingrthereof, the ſum return- 


ed to the Defender. 
Rocheid contra Borthwick. codem die. 
Here being a Tack ſet by Haliburton of Innerleith, to Jjobel Bartk- 
| wick and her Husband for certain years, bearing Heid-ſbil, Con- 
taining fourty eight meaſured Aikers, with Paſt urage and Pertinents, Mr. James 
Rocheid having now Right to the Eſtate of [»nerleith, Purſues a Declarator 
that there were ſixty Aikers of Land , and that the Tack bearing ezey 
Aiker to pay ſix Furlots, the Defender ſhould remove from twelve of thele 
Aikers, or pay therefore. The Defender alledged abſolvitor , 19. Be- 
cauſe the Tack mentions the Aikers to be Meaſured, which being acknow- 
ledged by the Heretor, he or his Succeſlors could never crave a Vleaſuring 
again, 29, The Tack-dwty is not for every Aiker of the Land, but for eve 
ry. Aiker of fourty eight Aikers,and the Land bath a common Deſignation 
of Heid(bill , and the mention ofthe Aikers is not Taxative, bur Defigns 
tive, and the very like caſe was ſo decided, betwixt Hamilton and Robert- 
(on, in July laſt, Itwas anſwered, That this Tack being Locatio, the Lav 
layes, $i menſor falſam menſuram dixerit it does'not prejudge the Setter, 
And as to Hamiltons Caſe , the queſtion there was for Repetition. 
the: Lords ſuſtained not againſt the Setter, having ſpent it bona fide. 
Replyed, That Ratio decidendi in that Deciſion, was the ſame, 
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tity was not Taxativez and here the number of the Aikers is not up- 
on the aſſertion of a Metter, but upon the acknowledgement of the Setter, 
The Lords found, that the extent of the Aikers here was not Taxative, 
wat Deſignative, and therefore afſoilzied from the Declaratox. 
Iroing contra Irving, February 6. 1679. 
Reing of Lentwrck Purſues a ReduQion of a Decreet of Spuilzie,obtain- 
ed at the Inſtance of John Roſs againſt Francis {rving his Aſſigney, up- 
mnwwo Grounds; Firit, By way of Reprobator, againſt the Hability ofthe 
Witneſſes, who by the A@ of Litiſconteitation, being limited to Witnefles 
1 the Neighbour-hood, who might know the ordinar Sowing and 1ncreaſe 
ofthe Room, that was alledged Spullzied , yet others living at a great di- 
lance, were admitted,and inhſted upon other grounds of Inhability. 29.Be- 
aſe Francis Irving having Purſued the ſame Proceſs before the Sheriffs, and 
the ame Witneſſes being adduced there before hin, and having purſued 
:Kyot upon the ſame head, before the Council, and being there adduced 
gain,and now the third time being adduced before theLords,it is Evident, 
by comparing theirTeſlimonies taken before the Sheriffand rheCouncil,that 
no Spuilzie was proven,and yet no Spuilzie is proven before theSeffion;and 
therefore the Witneſſes muſt have contradicted their former Teſtimonies, 
which neceſſarly corivelsthe laſt Teſtimonies, upon which this Decreet is 
founded, the contradiQion making the Witneſſes unfamous and perjured,and 
thiDecreet is ſo exorbitant,that though by a Tack of the Room, where- 
of the Cropt was alledged Spuilzied , now produced, it be evident, 
that te Room was Set for twenty Bolls of Vicual , yet the Cropt is 
made to extend to eighteen {core Threaves of Bear, and twen= 
ty ſeven ſcore Threaves of Oats, and the price of the Boll is eight 
pounds over-head, whereas the Fiers of the Lowhian Boll that year was 
five pounds the Boll; and by all the Teſtimonies it is evident to be but one 
, which couldnot render ſuch a Cropt.It was anſwered, 10. As to 
—_—— they are only competent, when proteſted for by our con- 
ſantcuſtome, founded upon moſt ſolid and important grounds, for when 
Witneſſes are received, the other Party is allowed to be preſent, andto ob- 
je& againſt their Hability, and when they are examined, they areallowed 
to bepreſent when they Depone de initialibus of their Age, Reſidence, be- 
ing Married or not, and of their being purged of Corruption and partial 


Council, wherein if they doubt of the truth of their Depoſition, they may 


inſtantly redargue the ſame by Writor other Witneſſes, and ifthey cannot, 
they may proteſt for Reprobators by way of ARion, for adducing Wineſ- 
ſesabove exception, and other probation to convell the Teſtimonies circe 
initielie, which are of purpoſe enquired, though they make nothing to the 
cuſezand their beingMarried,or not,can in nocaſe do prejudice,and ſeldome 


their Ape orReſidence 3 and as to theſe, they are not conteſted,nor do De- 


pove as to the Cauſe, and therefore the Teſtimonies maybe convelled, and 
in conſequence , their Caule falls, as being falſe and perjured Witneſles ; 
Butif the other Party proteſt not for R tors, he will never be heard 
thereupon thereafter 3 for if he did proteſt, the Adducer of the Witneſ- 
les, if he found a ground of ſuſpition, might adduce others 3 but if there 
beno Proteſtation,he reſts upon theſe Witneſſes,and others adduceable die, 
and yet 39 years after all may be called in queſtion, and reduced upon 
queſtioning the hability of the Witneſſes, Neither was ever Reprobator 
ſuſtained upon pretence of new coming to knowledge, without Proteſta- 
tion, tain to the Witneſfles contradicting themſelves, it is not receiv- 
able, becauſe that is not circa initialia, but ſubſtantialie teſtimoniorum, 
Rrrr 4 where- 
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wherein there is a concourſe of Witneſſes, which no other Probation can 
redargue,without which there could be no termination of Pleys, and ther, 
behoved to be a multiplication of contrary Oathszmuch leſs can conjeQures 
for a Tack-duty, which may be great or ſmall, as the Parties agree, . or the 
beingan Plough infer what may beSown,or the increaſe, that being mo 
variable, and ſo can never convell a poſitive probation of concurring Wiz. 


neſles. 


teſted for re i#tegrs, when the adducer might adduce.others nor that ng 
poſterior teſtimonies of the ſame, or other Witneſſes were receivable, of 
could convell the Decreet 3 but found,that the contradiction of the Wie. 
neſles teſtimonies in the ſame Cauſe formerly given , might convell their 
teſtimonies on which this Decreet was founded, and theretore did compare 
the teſtimonies, and found two of the Witneſles to have given contradige. 
ry teſtimonies before the Sheriff and Council, to theſe given thereafter he. 
fore the Seffion, and therefore rejected their teſtimonies, and ordained 
one of them, whoſe contradiction was nine years of difference ato his 
Age, and as to his Reſidence, to be brought before them that he might be 
Stigmatized as a falſe Witneſs | but found, that the Teſtimonies of the re. 
manent Witneſſes did fully prove the whole Decreet, and therefore afſqjl. 
zied 'from the Reduction. 

9 Collet contra the Maſter of Balmerinoch, eodem die, | 
FNolet an Engliſh Merchant and his FaRor, purſues the Maſter of Bulme. 
E:: rinoch, for breaking up the Doors of two Cellars which they had tz. 
ken-Weekly for Ware, and taken out the Ware thereof. The Defender 
alledged Abfolvitor, becauſe he had a Decreet of Poynding of theGround 
of certain Tenements, whereof the Cellars were a part, and therewith had 
Poynded the Ware as i#ve#a in the Tenenfent: The Purſuer Replyed, 
That the Poynding of the Ground could only reach the proper Goods of 
the” Fennents-and Inhabitants, and not the Goods of others, which would. 
marrallCommerce; and by the Ad of Parliament in favours of Tennents, 
They can bePoynded only for one Terms Maill for their Maſters Debtywhich can 
be only underſtood of is real Debts, which are debita furd,for his perſonal 
Debts could-never affe@ the Tennents Goods, but only realt Debts, by 
Poynding of the Ground, which is the caſe of Diſtreſs, as is evident by the 
A&36.1469. and in this caſe the Purſuers FaQtor compearing,and offering 
to take Faith that the Goods were his, and although he had not, he hath 
ret vindicationew, and muſt be reſtored. Jt was Duplyed, That albeit 
Tennentsby the foreſaid A& Suſpending, would be only 1yable for what 
is reſting , and one Term current , vert otherwayes the Poynd- 
ing may proceed; and there is no ground for reſtitution, but only an 


AQionagainſt the Debitor for repayment. '2®, This Reſtri&ion hath never ' 


beenyet applyed to Tenements in Burgh, which have no fruits, in placed 
which'are inveFa & iUata. | 

' TheLords found theA of Parliament to extend to Tenements in Burgh 
or Landwart, and' that the proper Goods of the Tennents and Inhabitants 
only: could be atfe&ed by Poynding of the Ground, and that the Purſuer 
or his FaQtor, if they made Faith that the Goods were their own, and be- 
longed to no [nhabitant, it did infer aSpuilzie,and if not, Reſtitution only, 

= Hamilton contra Hay, Feb. 7. 1679. 
Ohn Hamilton of Bardowie putſues Mr. Andrew Hay tor relief of a Sum, 


Nh ereun | F Was conjunct Cautioner with Bardowies Predecel- 
. Os ” 
for, 


The Lords found,that Reprobators were not competent, but when 29; 
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(onot itiſtruQ againſt _— -— theGoods in Inventar were 
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or, and als for another Sum due by his Father to the Purſuer, upon theſe 
vatfive Titles, vis. That by his Contra& of Marriage his Father had Comtra@Z. 


' dio him op Sums, and that after the Cautionry foreſaid , and afier 
on 


be other Bond the Defender had bought a conſiderable Bargain of Land, which 
muſt be preſumed to have been purchaſt by his Fathers Means and Money, eſpe. 
rally jeing bis Father ſhortly before ſold Lands for 37000 merks, and the De- 
fender was a per ſon having no viſible way 10 acquire ſo much Land, as he bought, 
is own Means; and therefore he muſt be lyable for thele Debts, at leaſt 
he Lands acquired by the Dctender muſt be affcQed therewith, and he 
muſt be 1yable for the proviſions in his ContraR in quantum lucratus eft. The 
Defender alledged, that neither of theſe grounds are relevant, for any 
Lands be hath acquired was after he was Married, and had both gotten a 
viſion from his Father, and a Tocher with his Wife 3 and though the 
Lords have ſuſtained the preſumption, that Lands acquired in name of 
Children »nforis-familiat, are purchaſes by the Fathers Means, and lyable 
to his Debt, unleſs the contrair were inſtruRed yet there is no ground to 
axtend that to a perſon Married,and foris-familiat,whonot only had Means, 
but might have contracted Debts for the Lands acquired, The Lords found 
the Defenders Land not ljable upon this preſumption, but that it might be proven 
h bis Oath or Writ, that theſe Lands were acquired by his Fathers means, after 
antraing of theſe Debts, And as to the lecond ground, the Defender al- 
ledged, that ſuitable Portions by Parents to Children were never found 
elable by R eduGion, at the inſtance of prior Creditors, if the Father 
then bad a ſufficient viſible Eſtate to. pay his Debt , attour the portions; 
3 was found 1n the caſe of the Children of Moxſwall,,uuchleſs can the Chil- 
dren be lyable perſonally, The Purſuer anſwered, That what-eyer might 
te alledged as to Tochers of Daughters, or the Proviſions of younger Sons, 
yet Proviſions to the eldeſt Son and appearard Heir, being inc«fte&t Per- 
cptio H ereditatis,it muſt make him lyable in quantum lucratws. It was Replyed 
forthe Defender, That the Proviſion might be out of theFathers Moveableg, 
for unleſs it were proven to be out of his Heretable Rights it could not im- 


The Lords found, that the appearand Heir being provided to ſums by 


bs Father, was lyable for bis Fathers anterior Debts in quantum lucratus, 
and would not put the Creditor to prove , that the ſame was made out of 


Heretable ſums, unleſs the ContraR of Marriage did expreſly bear Aſſigna- 
tons to moveable ſums, 


rt Pearſon contra Wright, eodem die. 
Ames Pearſon of Kippenroſs , as Aﬀſigney by James Buchannan, to the 
ſum of 300 pounds due by James Sinclar, obtained Decreet againſt James 
'Iright, as Executorto Sinclar, Wright Suſpends on this Reaſon , that he 
$but Executor Creditor, and thereforeis only obliged to aſfign, but to do 
noDiligence., It was anſwered for the Purſuer , that though Executors 
Creditors havenot been holden to do the molt exa& Diligence for recover- 
ng the Defun&ts Debts ; Yet inthis Teſtament there being Confirmed the 
as Moveable-Goods, which are periſhable, and which are preſumed 

to have been poſſeſſed by the Executor, ſo that without neceſlity of Dilis 
nnd muſt be lyable for the ſuperplus ofthe Moveables, more than pays 


4) 


. Which the Lords found Relevant, unleſs the Exetutor condeſcend and ins 
z how he was put from thePoſleſſion of theMoveables,for if Teſtaments 
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exiſtent, upon which they make Faith, the intereſt of Creditors Wives and 


Bairns will be exceedingly prejudged,ſo that the Executor muſt be obliged 
to compt for the Inventar, unleſs where he inſtruds he was excluded, 


Forbes contra the Laird of Boyn, February t1, 1679. 
be Laird of Black-haff ſtanding inthe Right of the Eſtate of 3 aterp 
| did, with Advice of the Lord Saltown, grant a Diſpoſition thereof 
to young Philorth , now Maſter of Salfoun , who granted a tack.hong 
T hat the Bftate ſhonld be Redeemable upon payment of 380co Ponds, wheres 
a part was employed for purchaſing to Philorth an Appryſing at Kinminnives [;, 
ſtance. InPhilorths Back-bond. he is obliged to compore with the Vaſſats of Ba. 
veny, whoſe Fens were Tr by Black-halls Right , and to lift the Com. 
poſitions already made by a Commiſſion from Blackhall to the Lord $altoun hin. 
ſelf and others, and to grant Confirmations to the Vaſſals, and to apply the Com. 
poſitions for ſatiſ} ying of the ſaid ſum of 38000 pounds. Arthur Forbes having 
a right to this Back-bond, purſued a Declarator againſt Philorth , Tha th; 
ſum was ſatisfied by the Compoſitions of the Vaſſals,and his intromſſion with 1 
Rents, In which Proceſs Sir Charles Ar:km Lord Lyon, having obrine; 
the Gift of the Eſcheat of the late Lord Saſtorr, compeating did alledge 
that he had Right to the Bond granted by the Vaſtals, as being to the a 
hove of the Lord $altounr, when he was at the Horn, and therefore /h;. 
lorth could not apply them for payment of his Wodfet , bur behoved to 
make them forthcoming to the Donatar, It was anſwered, That the Gif 
of the Eſcheat , though it was in the Lord Lyons name, was to Philerrh', 
behove, and therefore he could not contrair to his Back-bond and Truf 
apply the Compoſition to his Gift , and not to his Wodfer, which the 
Lords found Relevant, and for Inftruting the Fruft of the Gift, the; 
on was 2ppointed toDepone, who Deponed (' the other Party nor being 
preſent to give Interrogators ) that he might difpote of the Gitt at hisple 
fure, but thereafter he was ordained to be Re-cxamined , wherher Ph. 
lo#th his Good-brother, had told hrm that he would rake a Gift ir hisname 
of Saltowns Eſcheat , and that the Declarator raifed upon it, was manage! 
by Philorth, by his Charges and Expenſes, and though the Lyon livedfere- 
ral years thereafter, yet he never Deponed upon thete Interrogarors, but 
after his death , his Teſtament bemg Confirmed by his Children, without 
owning the ſams dne by theſe Vaſſals, or Confirming them as belonging to 
their Father,the Laird of Bez# had Confirmed the fame as Executor adomj. 
ſa to the Lyon, having no intereſt in him , but a Confident of Fhilorthy, 
The Lords found theſe Adminicukwons ſufficient eo inſtrud that theGil 
of the Eſcheat was in Truſt in the Lyons name, to Philorth's behove. 


Mavrray alias Crichton comra Murray, February r3. 1679. 
He late Earl of Amnengale having conveyed his Eftate in Ireland\y 
Teſtament to Sir Robert Creightow, hexfluming the name of Mmry, 
Sir Robert did raiſe a Proceſs of Improbation before the Lords of Seffic 
ofthe Conveyance of the ſaid Eftare by the faid Ear! ro Xichard Mr 
ot Braghtows, according to the Engliſh Form, by way of Leaſe and Kelk 
5» Merch x658. But he did not then infiſt in that Foprobation , but: 
Procefs for Poſfcflion before the Judges int Ireland m the Chancery thert, 
where Broughton Defending upon: his Leaſe and Releaſe. Sm Robert 
ledged that the ſame were made up,and were not the true hand-writ ofthe 
Easl of Annandale, which not berng cognoſceable in the Chancery, tie 
Chancellor by a leading Order, dire& to the Judges of the Kings Bend, 
ro whom its proper to Cognoſee the Verity, or Forgery of Writs, ow 
| 


RRCeeRREYcr_ _—<—<—rz__Cc oow_wo.cc. jc 


Ss " 


= 


The Decifrons of the Lords of *eſſon. 1679. 691 


the Verity of the ſaid Deed of Leaſe and Releaſe, which was done by a ]u- 
according to their Law; In which Tryal, two of the Witneſles in the 
ids Deeds were Examined, and did Depone that they were true Needs, 
and that they. were truly Subſcribed by the Earl of Annandale at Edinburgh, 
day of March 1658. and that they were Subſcribing Witneſſes 
to his Subſcriptionz there were alſo many Witnelles Ex1mined upon ſeveral 
points,both for emp on, "ry improving the Deeds,and particularly upon 
1n alledgiance, that the Earl was at Scoon that day that the Witneſſes De- 
poned he ſbſcribed theſe Deeds, and ſeveral days before and after, for 
the Deeds according to the Erghſh Form, are ligned by the Witneſles up- 
on the back in theſe words, Signed, Sealed, and Delivered in preſence of, 
anto which the Witnelles Subſriptionsare adjoyned, and the parties Sub- 
ſcription is within the Deed, at the joyning of the Seal. In which Pro- 
oe in Ireland, Brughtoun prevailed, whereupon Sir RK obert infilted in his 
improbation in Scotland, and obtained Certification againſt theſe Deeds, 
for not produftion , and thereupon raiſed a ſecond Purſuit againſt Brugh- 
lou for Damnage , that he having made uſe of falſe Writs, and thereby 
arryed away the Earl of Annandails Eſtate in [reland from Sir Robert, which 
Writs by the Certification now obtained in Scotland, being holden and de+ 
cated as Forged, becauſe Brughtown would not produce them, and ſubmit 
them to Tryal , therefore Brughtown ought to repair Sir Roberts Damnage, 
which is the value of the Eſtatein Ireland , by which he intended to afheg 
Braghtowns Eſtate in Scotland , for eviting whereof Brughtoun raiſed Redu- 
fon of the Certification, on this Reaſon, that it was pronounced the laſt 
lay of the Seſſion, he being neceſlarly abſent in {reland, as being high She- 
nffof the Countie there, whereby he could not leave the Kingdom without 
Licence, which being defired of the Lord Lieutennent,was refuſed, where- 
upon the Lords,and in reſpe& Brughtoun produced the Writs, and did abide 
bythe truth thereof,theydid Repon him againſt the Certification,and there- 
upon he did alledge , that being now -Reponed, he ought to be afloilzied 
from the Improbation, becauſe the Truth or Falſhood of the Writs was res 
judicata Tae 6 Supream Courts in Ireland, upon Sir Roberts own Procels, 
adit being anſwered, that this was no final determination, nor did not ex- 
dude a Tryal of the Forgery ad vindiam publicam, The Lords by Com- 
mendatcry Letters to the Judges in Ireland, deſired their Report, whether 
this was a final Determination, as to the Truth or Falſhood of theſe Writs, 
or whether there might be a further Tryal thereupon? Who having re- 
ported that there might; be. a further Tryal: The Lords allowed the Im- 
probation to proceed , and Sir Robert gave in indire& Articles of Improba- 
tion, , It was alledged for Br»ghtouw, That by the unqueſtionable Law of 
ths Kingdom, the indire&t manner of Improbation, is not competent where 
& dire@ js competent by the Teſtimonies of the Witneſſes inſert , when 
they, are alive. But where the Teſtimonies of the Witneſſes inſert, are ads 
libite, and proves, no contrair Probationis receiveable , otherways all 
the Rights and Securities of the Leidges ſhould be rendred unſecure, for 
there being nothing moreordinary , than to make uſe of any perſon with- 
out conſideration of their hability to be Witneſſes in Bonds and Diſpofiti- 
ons, and therefore the Servants of theſe in whoſe Favours theſe are grant- 
ed, are ordinarly adhibite, ſo that if extrinfick preſumptions of the inha- 
bility of the Witneſles, or of the Subſcribers, being alibi, were ſuſtainable 
to canvell ſuch Writs, if aſtruted by the Oathes of the Witneſſes inſert, 
who are preſumed by Law to be adducedas Witneſſes for both parties,there 
$ no Security that could remain unqueſtionable 3 and therefore the Wit- 
S{ſl 2 : nelles 
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nefles inſert having Deponed, and aſtructed the Wric, if a contrary proba- 
tion were admitted, it would not only infringe all Security by Writ, but 
alſo all Sentences upon the Depoſitions of Witneffes, for ftill other Wit. 
neſſes might be adduced toimprove their Teſtimonies, 'whereby there coulg 
neither be Security, nor end of Pleas. And as to all the pretences inthe 
indire& Articles now produced, they can import nothing, being but (; 
Preſumptions,or Probabilit ics, which though proven,could not prevail x 
gainſt the Teſtimony of one Witneſs, poſitively afhrming the Deed, muck 
leſs againſt two inſtrumentary Witnefles , there being but three in all, ang, | 
the third Dead; for itis true, that by the Law of this Kingdom, any Writ 
bearing the name of a Party, and the names of Witneſſes, 1s preſumed tobe 
true, if it be notimproven3 and therefore after the Death of the Wine. 
ſes, there-being nothing but a preſumptive probation, that thisis the hand. 
Writ ofthe Witneſſes and Parties, the dire manner not being then con. 
petent by the Witneſſes inſert, every preſumption or probability.is examin. 
ed 3 but here the Teſtimonies of the Witneſſes inſert being extant ,”ang 
produced uponthe Lords Letter, it were againſt the inviolable Lay ofthj 
Kingdom to canvell dia teftiuws, by contrary probation, unleſs they were 
informed by Contradiftions,ot by Reprobators improving the initialia , or 
the cauſa ſciemtie, wherein ever Wirnek is fingular Deponing tor himſelf, 
without the concourſe of otherWitneſſeszbut if the fubſtantials of theTeſti. 
monies of concurring Witneſſes, might be proven falſe by other Wirneſſes, 
there could never be Security, norend of Pleas, ſo that this is noFormali- 
ty of Proceſs, but aneceſſar and material Law 3 it istrue, that though the 
exception «lib; be not receiveable in civil Procefſes, but in Criminal, for 
ſafety of mens Lives, yet it was bever ſuſtained at random, but citcumſtan- 
tiat fo, asto infer aneceſlar Concluſion, asif it wete alledged thattheWrit 
was ſigned before the Party was born, or after he was dead, or whenhe 
was beyond Sea, or in Priſon, or affixws leff#i, and that by more 
Wirneſſes, and more famous, yet all that is here pretended, jstoproved+- 
bi at $coon within half a days ourbey to Edinbargh, and that upon the me- 
mory of any Witneſs that can be adduced , without condeſcending upona- 
ny Writs then ſigned at Scoor, by the Earl of Annandale, before VVitnel: 
ſes, above exception, not depending upon the Lubricity of their memory, 
but fixed upon the fight of their Subſcriptions, and the Date theteof. lt 
was anſwered for the Purſuer, That though ordinarly the dire& marner 
doth proceed by the VVitnefles inſert, whenalive, and Examined in preſence 
of the Lords 3 yet here the V Vitneſſes were Examined , neither in preſence 
of theLords, norby their VVatrand, but in an other Hagen who would 
regard no Teſtimoriies taken before us, and it is a principle in the Lawof 
all Nations, that a judicialia hok operant extra territorium Fudicis ; and 
though the Witneſſes were Examined here, yet it does not are 
chide all indire@ Artides, or otherways the Lives and Fortunes of all pe 
ſons wete Expoſed to the hazard of two falſe Witneſſes, abiding by thei 
own tontrivancesz but ſuch Witneſſes tight be purſued Criminally , and 
proven to be falſe Witneſſes by others more famous,and more numerous Wit 
neffes, as if they ſhould prove, they ſaw the Forged Deed made up in ab- 
ſerce vf the Subſcriber. And it is not denyed, but if the Writ were beforethe 
Birth, or after the Death, or during the abſence of the pretended Subſcrib- 
er, tht he could not bepreſent, but the Writ would be improven, and the 
Forgers puniſhed. The Defender Replyed, That whatever the extentof 
Judicial 'Adts of other Kingdorts triay be, yet that ſays nothing as to the 
caſe in queſtion , where the Teſtimonies were taken by a Soveraign Judge, 
at 


The Decifrons of the Lords of Seſſron, 1679. 693 


« the inſtance of the Purſuer, in the ſame Cauſe, and are ſigned by the 
Witneſſes themſelves , and Tranſmitted hither upon the Lords deſire ; 
whereas Witneſſesin I'inprobations, incafe of their fickneſſes, are taken by 
whifioh by a Sheriff, and yer are abandantly probative, 
Lords und, that the Teftimonics taktm in fret##d, and produced 


tete; did not exchide preg Artictes of indited Iimprobation, 


| Maxwell contra Lindſay, February 13. 1679. 
Axwell of Cowbill raiſeth ReduGtion of a Decreet Arbitral,pronoun- 
ed betwixt him and as being #lira vires compromiſſi, and 
;onounced after the pouring of the Submiſſion. The Defender alledg- 
od Abſo]vitor, debayle the Purſver had ratifie Px Decteer Arbitral, and 
:&nowledged himlic)f Debitor for 2060 merks decerned thereby, and in 
Cortoboration thereof ht iſponed Land for the ſame. The Purſuer Re- 
plyed, That he was under Caption when he granted the faid Right, and 
there was no Abatement granted to him, but he gave Security for the 
whole Sum decerned, neither did he ratifie the Decreet Arbitral, nor paſs 
from all queſtion againſt rhe ſame 5 bur only in Corroboration thereof 
granted Security, and though he had made aQtual payment upon Diſtreſs, 
it would _ no Homologation, nor would exclude him from Redu= 
Gon of the Decreer and recovery of the Money. 

The Lords repelled the Defence founded upon the Security granted, in 
ht of the Reply,that the Defender was under Caption, which though |. 
«Would fiot reduce the Deed as done by force, yet it did not import Ho- 
#6)6pation, as in the caſe of voluntar payment without diſtreGs. 
 _  .. .__, Craikfhank contra Gordon, evdem die. 

"YBmge Cruthſbhank having charged Gordon of Seaton to_grant to him a 

Charter of the Lands of Zoyg-craig, conform to his Obligment in his 
poſition 3 he ſuſpended on this Reaſon, that he had fulfilled the Ob- 


LT a Charter given by him, and accepted by the Charger, The 


Charger anſwered, 19. That the foreſaid Charter was gdiſconform to the 
poſition both in the Tenor and Reddendo. a9. The Suſpender dur! 
the ance of this Proceſs had invaded the Charger, and thereby ha 
loſed Ml his Defences or Reaſons of Suſpeiifion by the AR of Parliament 
atjeht Parties invading one another during the depehd; nce of Proceſs be- 
tweet them 3 and for inſtruQing thereof, produced i Decrect of the Privy 
aq), bearing, that the Suſpender kad itivade the Charger, for which 
ied, which invaſion was bode to this Charge, It was anſwe- 
at the A& of Parliament takes only place where the invaſion is 
- aunt of the Proceſs. 29. That the invaſion miiſtbe by Beating, 
athding, or otber like invaſion amounting tod Crime cognoſceable by an 
$ but here the Caſe of the Decreet of Council was a ſudden out-fall 
TS words, wherein the Suſpender was only found to have thruſt- 


the er on the Breaſt, whereas the Charger did purſue him with 
a Durk, and being fined as beirig the Agreflor in ſuch a Caſe, it could not 
- 9M A Crime, and fois expiat bya ſuitable Puniſhment inflicted by 
Counci 
. The tords found the Invaſion relevant to exclude the Sulpendets Rea- 
lons of Sulpenfion, and approven of by the Council, and that there was 
aecellrs to prove; that the Invition ivas upon account of the Proceſs, 
but that the Statute was made to ſecure Parties jn Law-Stits againRtInvaſi- 
ofby beating, &c.,which did comprehendehruſligitho reſpeRto oy 
0 - 
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fullowed from the perſon invaded, upon occafion of the Invafion,ang a th 
time when he wasinvaded. . 
Cathcart contra Laird of Corſclays, eodem die, 
Mquhile Mr, Hugh Cathcart having Diſponed all his Eſtate, yy 
Heretable aud Moveable to Hugh Cathcart of Carletoun his Brothe, 
Son, and appearand Heir to Fohn Cathcart now of Carletoun , as Heir to 
his Father, Purſues Corſclays tor payment of a Bond of x 200 merks qyes, 
Cor{clays to Mr, Hugh , ſecludinz * xecutors, The Defender alledged 
That he had equal intereſt, as neareſt of kin to Mr. Hugh, with the py: 
ſuers Father, the one being the Brother, and the other the Siſter Son, a4 
offered to pruve that this Diſpoſition remained by the Defun& Mr, 4,,; 
rill his ſickneſs, and was ſeiſed upon amongſt his Writs by Carletoyy ©, 
whoſe Houſe he lived and died It was anſwered, That this was only pro. 
bable ſcripto wel juramento, ſor this Writ being in the Purſuer and his F;. 
thers hand, the Law preſumes the Delive:y, and all the intereſt the He. 
fender could have, is bur a ſhare of the annuzlrents reſting at the Deſungs 
eath z but if Witneſſes were aCmitted to rake away Writ, by Proving i 
was by the Defaun&, itwwould endanger the moſt of all Securities, 1t wy 
Replyed fot the Detender , that though Wrir cannot be raken ayzy hy 
W itneſſes , in caſes where Writ 1s adhibir » as in proving the payment 
thereof, or the like, yet they ate competent in all other caſes, as in Fw; 
Fraud, and in any ſenſible 4a& , neceſſarly ipteriing an excluſion of the 
Writ, as the being thereof in the Coffers or "Cabinets of Dying Perſons 
without which, there were no way to ſecure their intereſt, but any pericn 
that could be Maſter of their Writs, might Redeliver retired Bonds, 2nd 
fill upa blank Bond, anddeliver Diſpoſitions , and other Writs , which 
though the Defuh& had once intended, yer did not make the ſameef. 
fectual by Delivery, nor did he inſert a Clauſe Diſpenſing with the mt De- 
livery thereof, 0 rand 
' The-Lords found the Defetice Relevant and probable by Witneſſes, that 
Mr. Hughs Diſpoſition wasinhhis own poſleſſion the time of his Death,with- 
outa Clauſe, Diſpenſing with the not xelivery, 
"Laird of Wedderburn contra Sir Robert Sinclar, February 18, 1679, 
Y.0hz *tuart Son to the Fart of Bothwel, having obtained a Commendaw 
?.of the Abbacie of Coldineham, the Earl his Father being Foretault, and 
his poſterity diſhabilitat to bruik Eſtate or Dignity in Scot/and, Fobns Com, 
,endam tell by the Diſhabilitation,” 'and the Abbacy was EreRtedina Tem- 
poral Lordſhip, in favours of the Earl of #ume, who gave a Tack tdWed- 
derburns predeceſſor for 3000 merks of *Graſſum, of the Teindsof Kelrand 
Kimmergem, which were parts of the Abbacy, but thereafter the King grants 
a 1e- habiliration toFobnStuart,bearing tp be uponCommiſeration NN 
avinfant the time of bis fathersCrimes and no ways acceſſory thereto, which ws 
in March 1621, Thereafter there- are ſevera] Contratts berwixt Hem 
Styart Brother to Fohn, for Fohns behove, and John himſelf, whereby the 
Earl of Hume Di(pones all Right he has tothe Abbary in favours of John,and 
conſents that in the [ub[equent Parliament, Johns Re-habilitation by the Kin 
ſhould be Ratified, and that he ſhould procure an Ereftion to himſelf of 
Abbacy, whereupon in Auguſt 1621, there is an 4# of Parliament Ralls 
{ring the Kings Re-habilitation to Fohw, and Reſcinding all Right to thecon- 
1rary, Wherenpon Fobn demitted his Commendam in the Kings hin4, and 
obtained the' Abbacy erected ro him'and his Heirs Hererably, which Right 


comes in the Perſon of Douglas of !welay, Dam Elizabeth Douglas his w_y 
| | e- 


> |S Mp a. a " 


1nd Sir Robert Sinclar her Husband obcained a Necreet againſt the Laird of 
Wedderburn, for the tull value of the Teinds of Xells and Cymmerghame 
for many Years, in reſpect his PredeceſſorsTack tell in conſequence by Fohn 
tt#arts Re-habilitation, and the Reſciſſion of the Earl of Humes Authors 
Right by 4# of Parliament, upon which Decreet Sir Robert appryles Wed- 
inburns Eſtate, and amongſt the reſt, the Teinds of his own Lands, Wed- 
rbwy hath raiſed ReduRton of this Lecreer on this Reaſon, that its null 
in ſo far as there being a Detence admitted to Wedderburns Probation,that 
d the Contraas betwixt the Earl of Hume, John and Henry Stuarts and 
jels, their Rights were burthened with all Deeds done by the karl of Hume, 
which might _—_ Watrandice againſt the Earl, for vhich Incident was 
(ſtained, 2nd thereupon Sir Robert Sinclar, and ſeveial others had Depan- 
ed concerning their having of the Writs, tor proving of Wedderburns De- 
lence, Likeas one of the Contracts betwixe the Earl of Hume and the 
Guarts was produced , and yet Sir Robert took out a Decreet, Circumdu- 
dngthe Term unwatrantably, becauſe neither the Writ adduced ad modum 
abations was adviſed, nor tound not to prove; neither was the Incident 
cloſed by Advifing the Oaths caken therein, till which weie done, the 
principal Cauſe fleeped, and there could be no progreſs therein by Circum- 
duction of the Term, and now the whole Ws are produced tor proving. 
that Fob» Srwarts Righe trom the Earl of Hume , was with the burden of 
d|Rights granted by che Earl,importing Warrandice, and particularly Wed- 
Irbwrns Tack, which chough it bare only Warrandice from the Earls Fatt 
ad Deed, yet that Warrandice was incurted in fo far as it is evident by the 
Writs produced , that the Earl of Hume Colluded with Fobs Stuart, to 
ippref his own Right of Ere&ion, and co fuffer Foha to get his Re-habi. 
litation Ratified in Parlrament, Reſcinding the Earls Right, and obraini 
2new Erection to Fohr upon the Dimifſion of his Commendam, tor whic 
by the ContraQts , Fohs ts obliged to pay the Earl 4000 pounds ſterling, 
with an Annualrent of 300 pound Sterling yearly, for whigh the Earl bruiks 
the Abbacy to this day, ſo that the Earl by his own Deed had ſuppreſſed 
bisown Right, with which Wedderburns Tack fell in conſequence, It was 
anfered for Sir Robert, tizat he opponed his Decreet ix foro, and for what 
balledged upon not adviſing the Incident, or Contract then produced, ir 
is not relevant , unleſs Wedderburn at the CircumduGion of the Term had 
proponed the ſame, ſo that it is competent and omitted, and is not now re- 
ceiveable , eſpecially ſeing nothing could have been alledged either upon 


the Oaths in che Incident , which were all Negative, or upon the Con- 


tra& then produced, which could not prove, neither can all which is now 
produced prove the allegiance , that Wedderbarns Tack would have in- 
ferred Warrandice againſt the Earl of Hume, upon his own Deed ; For 
he did no Deed, bur only omitted ro oppole Fohn Stuarts Re-habilication, 
and produce his Right in Parſiamerr, he being then Minor, fo thatan 44 
6 Perliament having paſt, the Lords by their Interlocutor upon the like 
Proceſs in anno 1627. Found that they could not Cognoſce upon the At of 
Paliament for Re-habilitation of John, which Laterlocutor cannot be quar- 
relled, but maſt have the ſame effe& now, and there is no doubt but the 
Parliament can ex plenitudine potentie, Reſcind the Earl of Hames Right, 
BurtheLords cannor upon the A Salvo cognoſce upon the ſame, The Pur- 
Ie , that though his Procurator being abſent and fick, did nor 
odjet the Circumduion of the Term, yet a Writ produced ad modum 
frobationss, and ab initzo marked when produced, by the Clerks hand, 
de conld nat warrantably give out — t upon CircumduRion, though 

x) 4 no 
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no objeion had been made, unleſs he had had Warrand from the Logs 
upon repreſenting That a Writ was produced, and Oaths upon the incident 
and neither adviſed, and though theſe could not then have proven the poinx 
they would have ſtopped the Circumdu@ion , and put the Cauſe tg the 
Roll of concluded Cauſes, ſo that any Writ before it came in Coutſe the 
adviſed, would have been received, and the very Contra then Produced' 
with the Ac of Rehabilitation were ſufficient to prove the Point, iz, 74, 
Colluſion of the Earl of Hume, not only by meer abſtaining to produce his Right 
which the Law interprets a fact, as when a party ſuffers Certification iy þ. 
Improbation again# his own right , whereby the Rights derived from him I, 
in conſequence, the Parties not being called: but much more here wher, j 
is not only [o,but an evident contrivance for great ſums of Money; Forif the Ex; 
Right had been produced in Parliament , their Juſtice would have obliged 
them to have excepted the Earls Right, for though it be a ſevere Ly 
yet itis an unqueſtionable Law, that the Poſterity ot Foretault Pertons my 
be iſhabilitat , and a valid Right granted thereupon by the King, which 
could not *by any voluntar a& ot Re-habiliration by the King be angy]. 
led, ſo that the Parliament would only have Re-habilitar Foky Stu; 
w.th the exception of the Earl of Hwmes Right , much more with exceyt;. 
on of Wedderbarns Tack fiom the Earl tor Cauſes onerous. And albeit the 
Lords in anno 1627, had by their Interlocutor found, That the 48 £4 
could not warrand them to Cognoſce upon a ſpecial A of Parliament of Re 
habilitation z yet the caſe is now altered by the 4 of Parliament 16:5, 
ordaining the Lords to judge of the Rights of all parties, paſt and to come gith. 
out reſpect to privat Atts of Parliament, proceeding without Citation, o: heg- 
ing of Parties, and declaring that to be the meaning of the AG Salvo, inthd 
and all preceeding Parliaments, | 

The Lords tound that a Writ having been produced ad rodum probutis 
zis, and Oaths taken upon the Incident, though Negatize, that the De- 
creet upon circum iuction of the Term was unwarrantably given outhy 
the Clerk, without repreſenting theſe things to the Lords, though no 0b- 
jection was made by the Party, and found the Writs row produced did 
prove that John Stuarts Right was burdened with all deeds done bythe 
Earl of Hume, importing Warrandice, amongſt which Wedderburn;Tack 
was enumefat 5 and that the Diſpoſition of the Earl of Humes right toJoks 
Stuart for great Sums, and not producing the ſame before the Parliament, 
was a Fact inferring Warrandice againſt the Earl of Hume, and therele 
reduced Sir Robert Sinclars Decreet, and the Appryfing following thets 
on, except asto Sir Roberts own Teinds. which he had uplifted and con- 
ſamed by vertue ofthe faidAppryfing,not only from the Citation, but to the 
Sentence allo, 


. Sibbald contra Falconer, February 19, 1679. | | 
[bald of Kir purſues Sir Alexander Falconer Donatar to his Ward, {at 

a modification for his Aliment, both for bygones and in time coming, 
The Defender alledged, 19. Abſolvitor from bygones, becauſe Aliments 
only due in the caſe when the Heir cannot be intertained otherways, # 
neither having Fen or Blench-lands, Moveables, or Calling; But here thi 
Heir was Alimented by his Mother, andis neither engaged nor diſtreſtfor 
ſatisfaction thereof, nor cannot for years ſince his Pupillarity, becauſe the 
Lords have oft-times found, that intertainment of a perſon who can cot 
tract, infers no obligation,but is a meer Donation without paction, 29.The 
Defender is but Aſſigney to a Gift taken by the Lyon, and can only be1y- 
able for the time fince his Aſſignation, 39, He cannot be lyable, —_ 


SEES ATEATS. OX 


# 


edt0 


The Deciſrons of the Lords of Seſſion, 1679. 6&7 


had been ulledged,be had intrometted with the Minors Rents. 49, He offer- 


the Purſuer to take him home to hisxown Houle and Aliment him. 
The ords found the Detender lyable in a Modification ſuitable to the 


ate and quality of the Heir, and found the Heir not obliged to go to his 


Emily, 25 1 the caſe of Heirs or Pupills, and found him lyable fince the 
meoſhis Aſſignarion, whether he intromerted or not, unleſs he inſtru 
tow he was excluded from [ntromifhion Legally, but found him not lyable 
for bygones, ſince he was freely Alimented by an other, 

| Swinton contra the Laird of Tots, eodem die. 

Mquhile Merſingtoun | 407 an Infefiment of Relief to Tofts and others, 

- and now there 1s a Declarator of Extin@ion raiſed of that Infefiment, 
xthe inſtance of Merſingtoun, and Mr. Alexander Swintoun his Succeſlor, 
1900 ſatisfa&10n of the Sums,for which it was granted by the Creditors,or 
yTyft: bitnſelf,and particularly by a Bond of 2000 merks adebted by Toſts 
tb Merfingtonir, in 41m 1639, bearing Tofts to have borrowed that Sum from 
Herfingtoun, 47d obliging Tofts to retire a Bond due by Merſingtoun to ſome 
q his Creditors for the like Sum, or otherways to repay the ſame. It was anſwe- 
i forTofis,that 4 erſtmgrown wasaddebted to him in other 2000 merks, with 
which he craved to compenſe, and for inſtructing thereof, condeſcended 
ion a proviſion 1n the Infeftment of Relief, bearing, But jrejudice to 
Tofts of arother Bond of 20co merks, due by Merſingtoun to him, It was 
Replyed, That this Reſervation could not inſtruct the Debt, unleG the 
Jondreſerved were produced, it being the common cuſtom of this King«= 
dom to extinguiſh Bonds by payment, retiring and cancelling thereof with, 
outa Diſcharge, unleſs it had been Regiſtrat, or Infeftment following 
thereon, and therefore no ſubſequent Writ narrating or reſerving a prior 
Jond, can inſtru& the Debt to be reſting,, without produftion of the 
bond, which otherwiſe Law preſumes to be ſatisfied and retired ; for it is 
mpoſfible for Parties to remember or provide againſt Narrations, orReſerva- 
tions of ſach W rits, either in Miflive Letters, or poſterior Securities, but do 
axhdently retire the Principal Bond upon payment of the Sum, It was 
Duplyed, That though Narrativesnor probant contra tertium,nan non credi- 
ke referenti, 8c 3 yet they prove againſt the Narrator, but much more a Re- 
ſervation. It was Triplyed,that thoughtleſe prove againſt the Narrator, that 
theDebe was due the time of the Narration, or Reſervation, yet it will not 
provethat the Debt continues and remains due, and that Parties behoved to 
take Diſcharges to meet ſuch Reſervations,or Narrations, or otherways none 
could be ſecure by ſecuring principal Writs, who could not poſſibly remember 
know what poſterior Letters they had written relating to ſuch Bonds, or 
Narrations, or Reſervations they had made thereof in poſterior Writs, 

The Lords found the Reſervation did not inſtruct the Debt to be now 
reſting, unleſs the Bond reſerved were produced, in reſpeR of the known 
cuſtom, to ſatisfie and retire Principal Bonds without Diſcharge, for in that 
cle Chirographuas non repertum apud Creditorem praſumitur ſolutum. 

. | TheLaird of Pitcwrr contra the Laird of Dur, eodem die. : 
=—_ Laird of Falertown being taken with Caption at the inſtance of 
'& Pitcury, the Laird of Dux interpoſed, and gave Bond with him to 
prelene his perſon Priſoner in the Tolbuith of D#-dee, upon the firſt day 
d February laſt, or elſe to pay the Debt: Fullertown appeared in the 
Tolbuith the ſaid day, between ten and twelve, which was the day ap- 
pointed, and Inftruments were taken thereon in his name and' D#ns; there 
vaalſo an Inſtrument taken by Pitcwrrs Procurator, that he had-attended 
Wh Dun, Bond and Caption in the upmoſt Story of the Tolbooth, where 

Tttt Priſoners 
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Priſoners uſeto be Incarcerat, from nine toone of the Clock the ſaid 4; 
and thereupon proteſted that Dus might be lyable for the Debt, ang <4 
ing cbarged him upon his Bond, Dw# Saſpends an this reaton, that he had 
performed by Fullertouws appearing the time appointed within the Tu 
bouth. The Charger anſwered, Phat the Suſpender had not fulfilled, 10 
Becauſe he had not entered him Priſoner, unleks he had preſented kin t 
the Jaylor or Magiſtrat as a Priſoner, and had required them to call Pub. 
lickly if there was any perſon having Pitcarrs Caption, , that might hays 
neceſſitat the Magiſtrat or Jaylor to detain him Priſonerz in which c{ 
Pitcurrs Procurator, who was attending above in the Tolbooth, inthe roon 
where Priſoners uſes to be Incarcerat, would have produced the Captio, k 
Butall that Falertoun did was to come to the Council-houſe, the Door 
whereof were and are ordinarly patent, and where Priſoners ſtay og, 
2 ;The Bond bears, That Fullertounſbowld preſent hizeſelf to remain Priſaxe (y 
fulfilling the will of the Letters of Caption,and ſenls prarps no Suſpenſion .lt y1 
Replyed, That this laſt Clauſe was not a part of the Obligation, butdidor. 
ly expreſs the end for which Fullertoun was to be prelented, atheryyyg 
that would import , that if at any time he ſhould bave eſcaped, Bu 
ſhould have been lyable, which could never have been underſigod, unle6 
it bad been ſaexpreſt, | 

The Lords found Dune Bond not to be tulfilled by the Inſtrument pry, 
\ duced, ſcing he offered bim nor to the Magiſtrate as his Priſonergand requi. 
red him to call for the other Party to produce the Caption, but did no ind 
Dun fyable for his eſcapingif he were once a Priſoner. 


The Trades of Brant-1/[axd contra the Magifſtrats thereof, 
: .— wit February 20, 1679, 
He Trades of Bruzi-1//avd Purſue their Magiſtrats to grant Sealy of 
. Cauſe uatathe ſevenordinar Frades as in 2}! Burghs,conſtituring the 
in ſeverat Deaconries,"and that their Deacons may be members of Coun- 
ci, and haye the Goyezament of the Rargh, as in other Burghs,' in teſpe4 
the Town is exected withall the priviledges of a Burgh-Royal, and thac all 
che Neighbouring Burghs-Royal , are nor only Governed by Metchanrs, 
but alſo. by che Deacons of Trades, The Defenders alledged abſolvitor;be- 
cauſe albeic their EreRions gave ' them power to ere& Incorpotations of 
ſeveral Trades, yet it induces no Obligation uponthem fo todo,  nors there 
any incoavenicacy for it, the Town being very (mall, and the.Miagiſtranable 
enough.to overſee the Work and Duty of the ſeveral Trad(-men, 2f, Whats 
ever might be pretended recently aiter the Erection, yer the Magitrats he 
ving without interruption Governed the Town wichoue Deacons , thit i 
hundre@ yeus - they are fecure by Pieſcription, and canhot benowqu- if | 
ſtioned by the Trades, 
This. Detence the Lords found Relevantand affoilzied, 
:._ 1: 1.1 Ehe Earl of wddoyye contra his Vailals, coders 467, 
x fe Earl of Fboxw having obezined 2 Gift from the Kinds of 1 ptttol 
the Eſtate of HeaWy, tallen in ihe Kings Heads by Afrgiles Fore 
fau/ture, .morth 400 Pgwady Sterling yearly, which: being cognoſced by ! 
Cammiſlzon, rhe Eazl was Lafefr, and purſued Tmprobation agaiaſt the V 
ſals, a gpeat; part of his Rear being Fa@-dvt5es, and did obtain Cerzification 
again(t ſevgrals. of the Vaſlals whom he wained, and obtained.4 Deciveto 
Removigg, ;, Theyraile ReguRion of the Certification, and Decteet of Re- 
PS .agd give in, 2. Bill of Sulpenſion on the-Removing, which 
the Earls 


- 
. 


deflve was ordained i& be diſcuſſed upon! the Bill, The Vil 


C4is . 
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a6& on theſe Realons, Firſf , That the Earls Gift being but for Lands, 


h 400 Pounds Sterling, and in part thereof getting the Superiorities 


nd Fes-duties as Rent, he could claim no further than the Feu-duty, 0, It 


«offered to be proven , That the Earls Lady or Chamberlains had ac- 
wed the Feu-duties for Terms after the Warning, for ſeveral years, and 
thereby the Warning is paſt from, It was anſwered for the Eatl, noz rele- 
oq, unleſs the Fex-duty had been accepred by his ſpecial Warrand, to lift 
theſe Fes-duties , for uſe of uplifting or general Commiſſion for uplitting 
of Fes-duties, could never import a Warrand to lift the Fex-dsties of their 
1ands, to the whole Rents whereof he had right by Certification, It was 
; Thar the Earls Warrand, Conſent, or Approbatioti was ſuffi- 
cient, which was interred by Decreers in his own Courts againſt the Vaſ- 
fil, to pay to my Lady and the Chamberlain, or that the Earl had recei- 
ved Accompts , containing their Fes-duties as particular Articles, or that 
by his knowledge the ſame wereapplyed to his uſe, and his knowledge muſt 
beprelumed by his Ladies , or his Chamberlains receiving the Feu-duttes, 
or chree ſubſequent years, from theſe Vaſſals,they being many in number, 
The Lords tound, that the receiving of the Fex-duties for Terms after 
the Warning by my Lady or the Chamberlain tor ſeveral years, without 
offer to return che ſame, did put the Feuers in bona fide , to continue 
their Poſſeſſion, notwithſtanding of the Warning, and did tree them from 
paying any more for the ſaids yearsz But found che ſame not to import a 
o from the Warning, unleſs the ſame had been done by the Earls ſpe- 
Gl Warrand or Approbation by Decreet in his own Courts, by his War- 
rad, or in his preſence, or by allowing in his accompts particular Articles 
mthe Charge, bearing the Recespt of theſe Feu-duties , tor applying them 
to hisuſe, with his knowledge, but that they might be decerned to Re. 
moveat Whitſunday next without a new Warning, 


| Brucecontra Bogie, coaem die, 

o& Wiliam Brace having acquired Right to the Barony of Kinroſs-Shire, 
did in anno 1676, make an offer by an Inffrument to Robert Bogie, pro- 
per Woodſetter of a part of the ſaid Barony tor 10000 merks,ofrice him 
Serarity for his principal Sum and Annualrent, and requiring him to cede the 
Poſeſſon conform to the AF of Parliament 1661. betwixt Debitor and Cre- 
Bitar, and Proteſting, that if he did not Cede the ſame , that he ſhogld be 
—_— for the ſuperplus of the Rent more than his Annualrent, and now 
him ro Compr and Reckon, The Detender alledged abſolvitor, 

1*. Becauſe the Inſtrument of Offer bears »o produttion of Sir Williams 
eht to the Rewerſion, and he being a fingular Succeſſor, never acknow- 
by the Detender, he was not obliged to cede his Poſſeſſion, and 
vently was not comptable, 29, by the ſaid Ad of Parliament it is 
Declared, 7 hat where the Wodſetter i in natural Poſſeſſion by Labouring the 
Grand , that he = not be obliged toremove , but upon Warning before 
prwh and this Requiſition being at Michaelmas , he could not cede 
eſhon, being natural by Labourage at that time, ſo that that part 

of the AR to compr, being only conſequent where the Wodlſetter refuſes to 
cede his Poſſeſſion upon an offer conform to the A# of Parliament, this of- 
fer not being conform, he is not comptable. The Purſuer anſwered, That 
the 4 of Parliament requires no ProduQion of Rights , but only f the 
Debitor, or any deriving right from him, offer, ©c, And here the Purſu- 
& his Diſpoſition containing, or importing an Afignation to the Revenſ 
#: of the Bareny,is prior to this offer: Likeas the Defender knew his Right 
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and had treated with him for the Wodſer, The Defender Replyed, Thi 
though the 47 of Parliament bears not expreſly the prodution of Rivhts g+. 
rived from the Debitor, yet it 1s neceſlar by the common Law, or othe.. 
ways a Wodſetter behoved to cede his Poſſeſſion at the Requiſition of 2 
man pretending Rightz and chough the Defender had notice of the Purſy, 
ers Right by hear-ſay,and had treated with him on thar ſuppoſition, ox 74. 
levat, ſeing he never ſaw it, betore the offer, nor had he any Sexfin ther 
Regiſtrat, nor Aſſignation to the Reyerfion Regiſtrar, 
The Lords ſuſtained both the Detences and afloylzied, 


The Tennents of Mortoun contra the Earl of Purenſberry, eodem die, 
He Tennents of Douglas of Mo7tonn raiſe a Double-poynding, where. 
| in compearance is made for the Stwart of Corbellie, as having right 
from his Father, who was Afſigney toan Annualrent, provided in Lifereyt 
to a Widow for the bygons, whereot Appryſing was led , and forthe Ex 
of 9neenſberry, as having Right to an Appryling and Infetrment gf the 
Lands, led by ##nter of Auchinbanzie; there was alſo a ſecond A 
of the ſame Land, at the inſtance of Gordo of Trowhen , but not within 
year and day oft Hunters Appryling, and alſoan Appryſiog at the inſtance of 
Fohn Sharp, within year and day of Trowhens Appryling , the Appryfing 
upon the Annualrent was preterred in the firſt place, but the Liferentas 
intromiſſion with the Rents of the Lands, out of which the Anoualrent was 
payed, even before the Appryfing, were found deduceable out of the Ap. 
pryſing, but the Annyalrentars Intromiſhon with the other Lands, being 
bur an extrinfick Compenſation was not ſuſtained againſt the Afﬀſigney, un- 
leſs the ſame had been liquidat betoredgchinbanzics Atignation,ot Intime 
tion., or unleſs his Afignation had been, gratuirous. It was alledged for 
Bueenſberry , That his Appr fing was expired, and that though Trowhey 
had uſed an order within the Legal, yet the Earl had acquired Right tothis 
Appryling, and no 0rdey being uſed gppn Sharps Appryſing, he wanrer. 
ly- excluded, It was anſwered for Sharp, 1%, That he offered to prove 
that #umiers Appryfing was fatiſfied, in fo far as within the Legal hehad - 
1#tified a Diſpofttion to be granted by the common Debicor , of a par 
of thefaid Appryled Lands,equivatent in worth co Hunters ſum orthat the 
fit Appryſing being tariſfied by Intromiffion,Trowhens appry ting becomes 
the rt Appryſing,and Sharps Appryſing being within year 2nd dayot Tre- 
lf, whens, he may come in pari paſſu with it, at the feaſt Trowhen having uſed 
an Orger within the I egal, jus eff acquiſtum "ol ro. Sharp, who may 
not only redeem from Trowhen his own Aypryfing, bur chereby ſucceed in 
his phce, and upon the order ufed by him, redeem # anters Apprylig, li 
wss replyed , Thar Hunters confent tothe (ale of a part of the Appryſed 
E.2nds con{d not be imputed to him in ſariflaQtion of his ſums, becauſe the 
Diſpofirior of the faids Lands was in ſartffa@tion of a Sum, whereupon 14 
h;bittowwns ſed hefore ContraRing ofthe Surns, on which theſe three 
1 pryfingy were led, upon which 7»hib;ttos, all the three *ppryſioge 
(| be redneed, which was found relevant, 2% Suppofing the fr: Apprybug | 
l kad been'(ariſfied, the third Appryſitig could never come in with the ſe- 
cond, thonsh within a year af it ; Becauſe by the AT, Debiter and Gredun, 
* wort t - no Approſings come in together, but ſuch as are _ 7 
y of vhe firſt effetual Appryſing, which ſtands effetual to them ak, 4 
one- Appriſpng it; been LEN ar on eek it were (au(fed, it 
remein$aSecutiry tor chereft,they being, within year and day.7he4ords/ound 
that although the firſt Appryſing was ſatisfied , ihe third appryſing not being 
within year and day of the firit, could not come in with the ſecond,thoughwith-. 
in 
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js jear and day of it, 3. Ic was alledged, That the 0rger uſed by the ſe- 
cond Appryſer , albeic thereby the firſt had been redeemed , the third 
wauld be excluded, becauſe the tecond Appryſer redeeming the firſt, he would 

in his places, and he would be Decerned ro Denude in favours of 
the ſecond, ſo that he might found upon the firſt Appryfiag. which would 
«xclude the third, having uled no order within the Legal, and therefore 
though it might redeem the ſecond Appryling, yet it never could redeem 
the firſt: Nor was there any thing to hinder the ſecond Appryfer to paſs 
rom his Order, It was anſwered, That Declarators of Redemptiondo not 
cranſmit, but evacuat and annul the Appryfing redeemed ; and cough the 
ſecond Appryter receeming ir covld not be redeem3ble , withont the (a- 
tiſfaction of irs own ſums, and ot the ſums in the firſt Appryfing, yet that 
wasonly 25 #:5/iter geFum, ſo that the third Appryſer redeeming trom the 
ſecond, the Legal Reverſion gives him right to the order uſed by the (e> 


cond Appryſer, which he could not paſs from to the prejudice of the third ' 


ſer, 
nth Lords found the ſecond Appryſer having uſed an order, the ſame 
was effetual to the third Appryſer, who thereby might not only redeem 
the ſecond; bur the fi:ſt Appryſing, and could not be paſt froth to the pre- 
judice of the third A_pryſer, 
Cockbary contra Burn, Febraary 21, 1679. 

Le&ander Cockburn having purſued George Burn tor Exhibition of a Bond 

granted by the Laird of Cockburn to umquhile Chriſtian Burn, while 
ſhe was Wife to the Puriuer, and which ſhe had Afſigned to George Burn 
her Brother, the ſaid Bond and A fig:ation being exhibite, the ſaid Alex- 
ade craves the tame to be delivered to him, and robe Declared his Righr, 
the ſum being lent out by his Wife, and which the Law preſumes to be 
bis Means. The Detcnder alledged the foreſaid Prefumprion is taken off, 
wherever the Wife has a ſeparat Eſtate extra communionem bonorums, 2nd 
it is offered ro be proven , that this Wite had belonging ro her a Bond, 
bering Annualrent, whereof the Term of payment was come before her Mar- 


tage with Alexander Cockburn, and that the lifted the ſum, and had lent ir 


ont 2gain to the Lairdot Cockburn, It was replyed, That no ways grant- 
ins the Defence, nor relevat, becauſe the Bond due to the Wife before the 
Marriage becoming moveable,cither by a Charge at the Wifes inſtance, or 
by payment, or Conſignation by the Debitor, the {ame thereby became 
moyeable, ant] did belong to the Huſband jure mariti, Irjwas Duplyed, 
ThattheHererable gights of Wites being excluded from the ju mariti,cannor 
fall thereinto by their recovering, or changing thereot, unleſs ic were done by 
a 4F of the Wife, importing her changing it from an Heretable to a Move- 
able Right, if the Wite retained che Money, and re-imployed it nor, or 
took a Br fimply moveable, withouc annualrene therefore, but either a 
Charge , or the taking in of the Money, and re-imploying it Heretably, 
(annor make it fall ws Huſband, or elſe the heretable Rights of Wifes 
etoved to be ineffetual, and they could neither uſe Diligence for them, 
nor make ule of them, 

The Lords found itreleyant, that the Wife had anHeretable Boad, where- 
{the Term was come betore her Marriage,and found that her lifting there- 
of, or ing thereof, being again re-imployed Hererably, did not make 
it fall to her Huſband as Moveable, but that he had only tight to the an- 
uzlrent thereof duting the Marreage, 

| terrz White 
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7  Whitecontra Chatto's, eodem die. 
Wy i White purſues Thomas Chatto for payment of 506 Pound; 
borrowed by him from the Purſuers Wife, during the Marciag, 
wherein the Father had granted a Bond. in favours of Iſobel Chatto, Tj, 
Defender alledged that he could not be lyable in Double-payment 20d 
was content to pay either to the Purſuer, or to the ſaid Iſobel, who alled 
ed that her Bond could not be taken from her, by being proven by the De. 
fenders Oath, to have been borrowed from his Wife, but only to be pro- 
ven by her own Oath, The Purſuer anſwered, That his Libel was re. 
vant to be proven by the Defenders Oath , that he had received ſums of 
Money from his Wife, during the Marriage, and is not obliged to refs; It 
tothe Oath of any other, but 1t the Defender have granted Bond to athir4 
party at his Wifes deſire, he did it mala fide, for he could not be ignorant 
that he ſhould not have givena Bond for Money borrowed from a Wik 
but to her ſelf, or her Husband, and if by doing otherways he run the ha, 
zard of that third parties denying the ſum to have been made up of the 
Money receiyed from thePurſuersWite, ſbi imputet,if he become lyable in 
Double.payment. | 
The Lords found the Libel probable by the Defenders Oath, and alloy. 
ed him, if he thought it fit to have the Oath of the third party, whether 
the Bond granted by him to her , was for the ſame Cauſe, but would not 
receive it by way of quality, that he had given Bond to a third party, at 
the Wifes deſire. 
The Kings Advocat contra the Earl of Nithiſdale, February 25, 1619, 
E Kings Advocat purſues a ReduCtion of this Earl of Nithiadl 
| Right of the Lands of Duncow, on this Reaſon, that by the Agof 
Annexation, ano 1593. The Lands of Dancow are Annexed totheCroun, 
and accordingly the Rents thereof have been ſtill compted for in Exche. 
quer, TheDefender produced a Charter from the King in anno 1540, bear- 
ing expreſly the Lands of Duncow to be a part of the Earldom of Gali, 
which was Diſſolved by AR of Parliament, to be ſet in Feu-ferm, andac- 
cordingly was Feued to the Earls Predeceſior. Likeas the At of Par- 
liament Difſolving the ſame, isevident from the Ads of Parliament, The 
Defender doth alſo produce a progreſs of the ſaids Lands down to hinlelf, 
And the Lords having before anſwer, ordained either party to produce 
ſuch evidences as they could anent the Poſſeſſion. Tt is clear by the Evi 
dences adduced, that the Earl and his Predeceſlors have bgen in immemo. 
rial Poſſeſſion of the ſaids Lands, by lifting the Mails and Durietheteof, 
by Out-putting and In-putting Tennents, and that there was never an ac- 
eount made'in Exchequer thereof,but only of the Fex-duty contained inthe 
Earls Charter; and as to the A& of Parliament 1593, it is a Repetitionof 
all the Kings Property, by ſeveral preceeding Annexation, and thoughit 
expreſſes Duncow in the Denomination, which is not expreſſed in thetor 
mer Annexations , yet before it was Feued, it wasa part of the Lord(hip of 
Galloway, as the Earls Charter from the King bears, which the particular 
enumeration thereof, doth not alter, but Duncow is expreſt particularly, 
becauſe fince the Earls Feu, it is Divided from the reſt of the Lordlhipof 
Galloway, and makes a particular que, It was anſwered, That the King 
hath not, nor can havea Charter for his Annexed Property, but hath tight 
thereto Jwre corone 4 and therefore ſhowing that the Lands of Dune 
are annexed 1n 4-0 1593, itistotheKing a ſufficient Right, and nothityg 
but a poſterior Diſſolution and Feu can exclude the ſame. The + 
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Rephyed, That an original Annexation expreffing the particular manner of 


the Landscoming tothe Crown by Forefanitare, Recognition, or otherways, 
though done by AR of Parhament,by Citation of Parties, might be pleaded, 


not to come it} under the At Safvo, or under the Cognifance of the Lords, 


yerif this were extended to Annexations, repeated by the Att 1593. or 
other Ads,it would at one blow annulall the Feusof the Kings Property in 


$avand, they being all therem enumerat, as Lordſhips and Baromies an» 


nexed eo the Crown, and therefore though they be a part of the Kings Pro- 
ry, yet that is without excluſſon of the Feus, lawfully made atter Diflo- 
lation i Parliarnent, as this is prior to the ſaid A& of Parliament, 


The Lotds found , that the Earls Charter in a»#0 1540. did inſtru the 


Lands of Dwweow to be a part of the Lordſhip of ſzel/oway, and that by the 
prior AQ of Parliament, it was diflolved in order toa Feu,and that the ſame 
was not derogar from by the AR of Parliament 1593, but was a valid 
Ri with immettorial Poſſeſſion by him, and the Succeffors of the firſt 
'V that the R efts were never compted for in Exchequer, bur only the 
Eatls Fex-dmty, and therefore Aﬀoilzied the Earl from the Reduction, 


$teill contra the Laird of Orbiſtoun, codem die, 
Pick Steill as Affighey by Fobn Hamilton Writer, tothe ſum of 1000 


'* metks adjudged for as due by umquhile OrbiiFonn, to whom this Orbi- 

mn is Heit,he puifues him for payment. The Defender alledged, That 
Heeiirons Aﬀfignatioti to Steill was without a Cauſe Onerous, at leaſt the 
Cauſe Otter6us was not adequat , and therefore the Cedents Oath was re- 
ceivable againſt the Aſſigncy , atid offered to prove by the Oath of Hamil. 
tm the Cedent, that he bad tranfated with him to accept of fourty pounds 
Ferfing for all, It was ariſwered, that though the Cedents Oath be receive- 
able apaioſt the Aﬀigney, where there is no Cauſe onerous; yet that was 
never extended to an adequat Cauſe, It wasReplyed, That though there 
wa ſore part of a Caufe Onerous, yet the ſame not being adequat, 
the foperplus is gratuitous, and as to it, the Cedents Oath muſt be alan 
The Defender further alle@ged, That the TranfaQion alledgedupon is not 
relevatit, becauſe before Writ is adhibit, there is locus penitentie, It was 
anfwered, That locus peritentie is only where res eft integra, But here the 
greateſt part of the tranſattion was ſatisfied, 

The Lords found it Relevant to be proven by the Afſigneys Oath, that 
tis Apnation was not for an equivalent Cauſe Onerous, and in fo far as he 
«knowledged tlie ſane to exceed the Cauſe Onerous , found the Cedents 
Oath relevatit, for proving the TratiſaRion, and that it could not be re- 
fldfrutn, ſcing a conſidetable part thereof was fatisfied. 5 


Elphingftown contra the Earl .of Zothian, February 26. 1699. 


TNthe Proceſs at the inſtance of fobrE/pbingfion and Balmerino, againſt the 
Earl of Lothian, Diſput upon the 24 of Jannary laſt, The Lords having 

med Cockpen and others to be Bxamined ex ofhcio, how the Blank bond 

in queſtion cawe in Sir Thomas Nicolſons hand , ſor what Cauſe, and to 
why Efed; either party having given in wry 4 Cockpen defired 
if he wks be allowed to give in his Oath in Writ, in anſwer to the 
fiterrogators of both parties , or to have liberty to look upon the Paper 
hiddrawn, in atiſwer to their Interrogators, 1n reſpe& of his age,being 


Years, 
. The Lords refuſed both theſe Deſires, as being a preparative opening a 


way for ptompting and inftruQting of Witneſſes, how to Depone, and hine 


g the Expifcation of the Truths 
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The King having Called up to Court the Preſident, the Regitter, Juitice-C| 


Summer-Seſſion. | 
| Bruce contra Douglas, November 6. 1699. 

Lexander Bruce as Executor Dative ad omiſa &+- male appretiq, to 
A Williamſon , purſues Auna Douglas his Relic » and pring;. 
pal Executrix for certain Goods and Sums intrometted with by her and 
omitted in her Inventar, or miſpretiat, which being referred to her Oath 
ſhe Depones, that ſhe cauſed ſome skiltul perſons make an Eſtimat of the 
Corns, in her Husbands Barn-yards, and Confirmed them according]y, 1, 

that they only aroſe to fix Bolls of Oats, and two Bolls of Bear more, and 
that ſhe Confirmed a -part-of two Bonds, due by the Lord Arbuthnet tO her 
Husband, and that both ſhe and the Commiſſar knew, that by payment 
made to her Husband, and Compenſation, there was no more remaini 
than the ſum ſhe Confirmed. ' At Adviſing of the Oath, it was alledgeg 
that her Oath proved her medling with the whole Corns and the 
and that the Eſtimat could not liberather, not being by the Proof, butby 
Gueſs; and that the quality adjeRed , concerning the payment and Com. 
penſation, could not be proven by her Oath, for if thereupon ſhegayeup 
the Bonds, or Diſcharged Arbuthnet, the Purſuer being a Creditor, would 
be excluded by Collufionz and therefore ſhe ought to have Confirmed all; 
and if upon her purſute, Arbuthnets Defence upon payment, or Compen- 
ſation, had been proven, it would have liberat both her and him. But 
an Executors Oath of knowledge can prejudge no Creditor, It was an- 
ſwered, "That before Confitmation, the Executrix could not caſt the proof, 
and fo could dono more but make an Eſtimat, which would have made her 
lyable, though it had come ſhort; and as tothe Bonds, the Oath ofan Exe- 
cutor is only ad vitandum dolum, and the Executor could not Depone the 
Inventar was true, when ſhe knew a part payed, neither had ſhe intromet- 
ted with any more, than what ſhe Confirmed. nor could ſhe Diſcharge 
Arbuthnet effeQually,ſo that the Purſuer ought to purſue him for theremain- 
der of the Bond, if any be. | 
The Lords found the Executrix lyable for the Superplus of the Comsabore 
the Eſtimate, and that according to the Fijers of that year, though more 
than the prices Confirmed 3 for it by the Proof, the Corns had come ſhort 
of the Eſtimate, the Executrix would have had deduGtion thereof; and 
found that ſhe had medled with the Bonds, and Decerned for the Superplus 
conditionally, that if ſhe produce the Bonds, that thereby the Executor «d 
oniſſamight fiſt, or having given them up, if ſhe could inſtruR the com- 
penſation or payment, the ſame ſhould be received to liberat her,for which 
the got a Moneth allowed her to do diligence. 
Straiton contra Bell, November 7. 1679. , 
Obn Strajton having Adjudged cettain Tenements in Edinburgh, fromthe 
J appearand Heir of James Bel,purſues the Tennents for Maills and Du- 
ries ; Cothpearance is made for Gilbert Bell, who' had Compriſed the ſame 
Tenements from the ſame appearand Heir, and thereupon was Iofeft, and 
in Poſſeſſion, and thereupon alledges preference ; becauſe albeit Straitons 
Appryſing be priorto his, yet Streitor was never Infeft. It was anſwe 
for Straiton, that Carnegie was the firſt Appryſer, and Infeft, and that 
Straiton had Adjudged within year and day aſter Carmegres Appryfing 
a 


the Advocat and Jutice-General in May 1679. They continued there = 


His Majeliy ti Auguſt thereafter, whereby the Preſident could oþ 
thing; and by reaſon of the Troubles at that time, Wim was little 9-6 
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andſo needed no Infefttment to compleat his Right : Butby the A of Par- 
lament 1661, berween Dehitor and Creditor, it is declared, That all AD- 
gs or Adjudications wi1h n year and day of the firſt efeGual Approjing, ſhall 
owe in pari palſu, as if cn? Appryſong Ea4 leen led jor them all. It was Re- 
Jyed, That this Clauſe being correttory of the ancient Law, whereby the 
ff Appryſer being [nfeft, excluded all the reſt from Maills and Duties, untill 
they redeemed the ff, it doth only bring in poſterior Appryſers, as to the 
Maillsand Duties, but cannot make the Rights real without [nfefimentzul- 
be ſofina, nulla terra; ſo that though they might defend thereupon againſt 
che firſt Appryſer claiming the whole Duty , yet they cannot againſt a third 
Party 3 and here the firſt Appryſer is not competing, nor cannot, becauſe 
his Appryfing isextin& by Intromifſion, and conſequently bis Infettment, 
and therefore it cannot ſtand as an Infeftment, neither to the firſt Appryſer, 
norto any other. It was anſwered for Straiton, that he oppones the Clauſe 
ofthe AR of Parliament, Bringing in all the Appryſers within year and day, as 
ifene Approſing had been led for all : In which caſc the Infeftment would have 
been an Inf.fiment upon all the Appryfings, and therefore though the firſt 
Appryſer were extin@, the ret ſtood valid, or otherways that Clauſe 
would be clulory, and no poſterior Appryſer could reſt upon it, ſeing he 
could not know how or when the firſt Appryſermight be ſatisfied;zand asLaw 
makes a Charge as effeQual asan infeftment, fo the Att of Parliament might 
d«clareAppry ling wuhina year to be effeual without Infefrment, which it 
hath done1n another way,by declaring all theſe Appryſingsto be, asif one 
Appryfing had been led for all, 

The Lords found, that Straitons Adjudication being within year and 
dy of the firſt effeftual Appryling, that the Infeftment was equivalent, as 
if t had proceeded upon Siraitons Adjudication, though the firſt Appry- 
ing was fatisfied by Intomifſion, yet the Infeftment was not extinR ſexypl;- 
cater, but as to the firſt Appryſer, therefore preferred Straiton (though not 
lnefr) to Bell's poſterior Appryſing, though Infeft. 


Anderſon contra Anderſon, November 13. 1679. 
Obert Anderſon FaQtor in Camphire having no Children, did nominate 
William Anderſon his Brother his Execmtor and Univerſal Legatar, and 
kit an Annual Legacy of 400 merks to John Anderſon a Baxter his Brother 
yearly during his Life, who thereupon purſuesWil/iam Anderſon theExecutor 
for payment,who alledged A bſolvitor for a part thereof, becauſe the Legazar 
wasDebitor to the Defun& for Ware ſent to him from hisBrother out of Hol- 
lad,and for ten Dollars he had lent him; both being referred to his Oath, 
he deponed, that his Brother ſent him ſome particular Goods, without 
any mention of a price or demanding any thing for them, and he gave him 
nine Dollers, without the expreſſion of lending or giving, which Oath be- 
Ig adviſed by the Lords, They found that theſe particulars could not infer a 
Debt to compenſe the annual Legacy, but were preſumed to be gifted, or paſt 
from, being delivered by a rich Brother, to a Brother who was no Merchant or 
Fator, and the particulars for the Baxters uſe, and not of any great value 
and though Donation is not preſumed, yet from theſe Circumſtances that 
the Deliverer was rich, ad had no Children, and the particulars of no great 
port, and 1hat the ſame Brother left an Annual Legacie, which is Alimentary 
lo that Brother. 
They found theſe were paſt from,and could beno ground of Compenſatis 


againſt the Legacy purſued for, 
Uuuu The 
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The Miniſter of contra the Laird and Lady Binſtoun, 
N ovember 14. 1679. 
He Miniſter of finding the Manſe of his Paroch unſuffg, 


ent, did cauſe viſite the ſame, and found that it required Þ Wa: 
1000 pound to rebuild 1t, whereupon the Laird and Lady Binſtoun hejr 
charged as having all or moſt of the Paroch,they give 1n aBill otSuſpenſion 
and being heard thereupon, the queſtion aroſe, whether the Lady as Life. 
renter was lyable for any part of the Expenſes,or if the Heretor was lyable 
for the whole, for whom it was alledged, that the Charge being Upon the 
AR of Parliament 1661, anent Manſes and Gleibs, it bears expretly, where 
there are no ſufficient Manſes, 1he Heretors of ihe Paroch ſhall build Jufficient 
Manſes z and this Ac being a Statute ſtr1@i juris, cannot be extended to 
Liferenters, unleſs it were expreſt, It was anſwered, That the benefte 
of the Miniftry redounding to Liferenters during their life, Juſtice requires 
that thy ſhould bear a part of the Burden, for if the Land were to he 
Adjudged 1n conſideration of the value, the Liferent would be ſtated ac- 
cording to the worth and age of the Ziferenter, to a third, fourth, g 
ſome other proportion, and therefore according to that proportion ſhe 
ſhould be 1yable in this Burden as well as in other Burdens 3 Likes, by 
the 199 Ad, Parliament 14, King Fames the fixth, where Manſes are de. 
ſigned, Relief is ordained againſt the Feuers, Tax-men,and Pofleſlors of the 
Paroch, and therefore though by the laſt Act, Heretors be ordained to 
build, yet they may crave Reliet againſt Literenters as Poſleſlors, It way 
Replyed, That the former order of Manſes is wholly changed, for the 
Building is laid only upon the Heretors, and the upholding, and conſe. 
quently the Reparation upon the Incumbent, and in the Vacancy out of 
the vacant Stipends 3 but whatever night be pretended in equity for mak- 
ing a Statute to burden Liferexters for ſome ſhare for buil.t1ng Manſes, yet 
where the matter is fixed by a Statute,the Lords ought to acquieſce there. 
in, and cannot extend it de caſu in caſuzs, 

The Lords found the Liferenter free of any burden of the building of 
the Manſc. 
The Magiſtrats of Kirkaldie contra Dougal, eodem die. 

He Magiſtrats of Kirkaidie having conveened Fohn Dongal before 

the Council of the Burgh for reproachtu] Speeches againſt the Ma- 
21rats, and fined him in 50 Dollars, and I:carcerate him, and declared 
i11s Burgeſs- Ticket void till he had petitioned the Council, be gavein a Bill 
of Suſpenſion, and the Cauſe being ordained to be diſcuſt thereon, he al- 
ledged the Decreet was null, being pronounced by the Town Council, 
who have no Juriſdiction, and that the Fyne was unjuſt, and exorbl- 
tant, he having only ſaid, that he got crooked Juftice, and would ſeek res 
ration from the Lords, and referred the Decreet complained upon to the 
Lords, that it was unjuſt. It was anſwered, That all the Magiſtrats be- 
ing defamed,and complaining as Parties,it was more equal and modeſt for 
them to remove,and nor to fit as Judges in their own Complaint, but leave 
it to the Town Council, and that the Sentence was no ways exorbitant, 
but neceſſary for the defence of Authority, and the reſpe& of Magiſtrats 
without which they would become contemptible and unable to ſerve jhe 
King in their Stations, nor was it relevant to alledge that the Sentence was 
unjuſt, that therefore they might be defamed by moſt opprobrious words 
1n preſence of a multitude of Citizens at a Like-wake, which 1s proven by 
the Teſtimonies of Witneſſes produced; likeas John Dougal had homologat 
the Decreet by craving the Magiſtrats Pardon upon his Knees _ 
thcreto, et 
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Yet the Lords found the Decreer null, the Town-Council having no 
JuriſdiQion, but (ſuſtained it as a Libel, and allowed Fohy Dougal to pro- 

ne his Defences, and he proponing none , but both Parties referring to 
the Probation z the Lords did inſtantly Adviſe the ſame, and found thar 

obn Dougal had at a Like-wake in the Town,reproached the Magiſtrats as 
unjuſt Judges, and called them Bankrupt-raſcals , and other more oppro- 
vious Words, which were not particularly expreſt, & ſcing he had acknow- 
ledoed his Fault upon his knees, and was put in Priſon, They modified 
his Fine to fifteen Dollars, and aſſoilzied him from the reſt of the Points. 


Fames Pollock contra the Kirk-Sefſion of Leith, rodem die, 
Ugh VVallace Writer to the Signet, being Charged to make payment 
of the ſum of 500 pounds due by his Bond to Fawes aliburton in 
Leith, and Aſſigned to Fames Pollock, he gave ina Bill of Suſpenſion upon 
Donble-Poynding , wherein Compearance was made for the Kirk-Seffion 
of Zeith, to whom Fohn Haliburton was Debitor. as Cautioner for Baillie 
Mdrwgal, for theſumot 1000 merks, The Aſligney craved preference, 
becauſe the Afſignation was intimat before the Atreſtment, The Arreſt- 
e da(wered, T hat the Aſignation was omniam bovorum, whereby the Ces» 
dent Diſpoaged certain Tenements, and all his Pleniſhing and Moyeables, 
2nd all his Bonds in genera), and buir expreſly, that it was to prevent his 
Creditors, to whom he was Cantioner, and to prefer his proper Creditors z, and 
therefore it was Fraudulent : And by the A of Parliament againſt Bank= 
mpts, whoever is known to be Bankrupt, or makes Diſpoſition, by which 
hebecomes inſolvent,and unable to pay all his Debt, ſuchDiſpoſitions and 
Afignations, whereby an inſolvent Debitor gratifies ſome Creditors and 
prejadges others» are Declared Fraudulent and annullable, Ir was Anſwers 
ed, That Halrburton was not Bankrupt,nor anyDiligeace done againſt him 
before this Right to Pollock 5 Bur this arreſtment was poſterior , and could 
not hinder Creditors to ſecure themſelves before it was laid on : But by the 
ſid 47 Gratification is only excluded in prejudice of Creditors, who have 
done ptior and better Diligence, and it was yery allowable for a Debitor, 
prefer his proper Creditors to them, to whom he was only Cautioners 
It was Replyed for the Arreſter, That that Clauſe in the A4# , in favours 
of Creditors doing prior Diligence, would take effet, though the com» 
non Debitor were neither Bankrupt, nor Inſolvent » But by the firſt pare 
of the 4, Bankrupts are diſabled to grant any voluntar, or unneceſfſar 
Right, and ſo can prefer no Creditor to another, though neither of them 
ave done Diligence, eſpecially by a general Diſpoſition and Afſignation, 
ſach as this 1s, for though a particular R ight might be taken by a Credi. 
tor from an Inſolvent Debitor, for his ſecurity or payment, the Creditor 
(ot being thereby particeps fraudis, might be ſecure : Butwhere the Cre» 
Citoris particeps fraudis , either when the Debitor is a notour Bank« 
npt, or where the Right granted to the Creditor is omniu#m bonorum, and 
thereby he knoweth the other Creditors to be cur off, the lame is 
adulent on his part and null, 
The Lords found the Arreſters alledgiance relevant,that by this Diſpo- 
| Huljburton the common Debitor became inſolvent, and that his E- 
late was not ſufficient to pay his proper Debts, and his Cautionry over 
ad aboye what hisRelief could free him of, it bearing to be omninm bono-. 
_—— 
The Lady Blackbarrony contra Borrowmans, November 19, 1679. 
He Lady Blackbarrony being Infett in Liferent , and her Son Johre 
Mwrray in Fee in the Lands of Cring/tie, Purſaes Improbation and 
Uuuuz Rev 
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Reduttion againſt Borrowmans, of a Feu-right of the faids Lands granted 
to them by umquhile Blackbarreny,in which Feu there is a Clauſe Diſchar 
ing the Fen-duties in all time coming, whereby the Feu became null ac aw. 
ing a Reddendo, at leaſtit ought to be Declared, that theforefaig Diſchar : 
could not be effeual againſt the purſuers, who are ſingular Succeſſorss, 
Blackbarony, who Diſponed the Superiority to Mr, William Burnet, from 
whom it was Appryſed and Adjudged, whereuntothe Purſuers haye ;; he 
and ſtand publickly Infeft, The Defenders alledged Abſolvitor, becauſe 
the Diſcharge being contained in the body of the Feu-right, becomes acon- 
dition of the Feu, which therefore becomes in effe& Blench; an 
Provifions in Infeftments, to grant Giftsof Eſcheats gratis, be not effeQua] 
againſt fingular Succeſfors, being but perſonal obligements, yet this Dil 
charge is no obligement, but a preſent paſſing from the Feueduty in time 
coming, It was anſwered, That if the Diſcharge were effe&tual, ir would 
neceſlarly avnul the Feu, which cannot ſubfiſt withouta Reddends, nor can 
it be equivalent to a Blench, which hathalways a reddendo, ſi petatuy, 

The Lords found the Diſcharge of the Fen-duty comanned m theFeu,didoot 
annul the ſame, but found that it was not effeQual againſt ſingular $ycrer, 
ſors, and that the Purſuers had right tothe Feu-duty, ſince they acquired 
right to the Superiority,notwithſtanding thereof, | 

eArnot and her Spouſe contra Turner, eodem die, 

Argaret Arnot being Inteftin an Annualrent,effei ring tO IO000 pounds 
M out of the Lands of Capledrea,granted by her Father for her portion, 
and being thereupon in Poſſeſſion the ſpace of thirty years, Purſug a 
Poynding of the Ground , Compearance was made for Mr. Archibald Tyr 
zer, as having Right to a Bond granted by Capledrea to Iſobel Law, ani an 

Inhibition thereupon in armo 1663. againſt Capledrea , and thereupon al- 
ledges that Margaret Arnots Seafin is null , being to have been taken cr. 
citer horam nonam poſt meridiem , whereby it behoved to have been taken 
under Clcud of Night, and fois no lawful A. It was anſwered, That 
though legalExecutionsare required to be done in day-light,thatall parties 
having intereſt may compear and preteſt 5 yet there is neither Law nor 
Cuftom requiring Seafins to be done in day-light, more than the ſubſcrib- 
ing of Writs, and delivering of Goods., Neither can it be a circumltance 
of Fraud, or Latency in this caſe, the Infeftment being in Arno 1638, and 
Margaret long in poſſeſſion before any Right or Diligence done by [ſobel. 

The Lords found the Seaſir valid, though it had not been taken in day- 
light, nothing of Latency or Fraud being qualified. 


Allan contra Toung, November 21. 1679, 


Ames Allan as Aſſigney by James Turnbull, to a Bond of 400 merks, grattt- 
J ed by George Toung, Charges him thereupon, he Suſpends on this Rev 


ton, that John Loch being Creditor to Twrnbul, arreſted all ſums due by. 


George ns, to Tarnbul/, and purſued him to make forthcoming, and re- 
ferred the Debt to his Oath, whereupon he Deponed that he had been 
Debitor to Turnbull in 400 merks by Bond , and that he had payed a part 
thereof by certain Bolls of Meall, Oats, and a Horſe delivered to Turnbwl, 
and that he was only relting him xoo merks, for which he was Decerned, 
and of which he made payment, and produced a Diſcharge , ſo that tle 
Debt having been referred to his Oath, and the ſame given, it is the end 
of all Controverſie, he having Deponed both upon the Debt and payment, 
as is ordinar, and in that Proceſs Twrnbull himielt was called , perſonally 
apprehended, though he appearednot, ſo that it T#r»bull had —_ 
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Nebt to his Oath, he could not thereafterinfiſt againſt him upon Writ, and 
iis equivalent when Loeb referred the ſame to his Oath , Tarnbull being 
Called. It was anſwered , That if the Debt referred to bis Oath had nor 
teen conſtitute by Writ, the Debitors Oath might both have been taken 
the Debt and the payment, but ſeing Toung inhisOath acknowledged 
te was Debitor by Bond,it was an incompetent quality to Depone that he 
hd paged it, which was an exception only probable by Turnbulls Oath or 
Writ, and if this were ſuſtained, it were eafie for a Debitor by Colluſion 
vith a Creditor to evacuat his Bond by his own Oath,it being rare,that the 
Nebitor whoſe ſum is arreſted compears in Proceſs to make forthcoming. It 
vzReplyed, That whatever might be pretended de recenti, yet here Turn- 
lll having acquieſced , and being now dead, whereby Young has loſed 
the manner of Probation by his Oath, the Decreet muſt ſtand effetual, and 
produced a Practick of Heddingtonns, the 26 day of February 1623. Rule 
contra Hamilton 19 the like caſe, 
The Lords _ _ the pa acknowledging the Debt due by Writ, 
t might be rejeted by way of quality, but ſeing Tarnbull the 
| —_ dead, they allowed Tong to Ttrut by Winelke, or other 
Eyidences the, payment he had made to Turnbull. 


Grant contra Grant, November 27.1679. 
R. Fames Grant having Charged Grant of CAuchterblair upon his 
Bond for 2000 merks. He ſuſpends on this Reaſon, T hat this Bond 
ws put blank in the hands of Arbiters, by the Charger and Suſpender, 
that or bpm hear both Parties anent a Proceſs of four Swine, and 
wenty fix Sheep , alledged ſpuilzied from the Chargers Tennents , and 
that without hearing of Parties, or taking of Probation, the Arbiters had 
filled up 2000 merks which was moſt exorbitant, in which the Arbiters 
4d chiefly proceed upon an A& of LA patched up by the 
Charger, by Collufion of a Clerk, without authority, bearing That the 
s Defence that he bought the Swine bona fide , and therefore 
ms free at leaſt of the violent Profits, was repelled, unleſs he did alledge 
that he bought them in a publick Mercat, And asto the Sheep, that they 
were intromerted with by warrand from the Laird of Grant, whoſe Officer 
having riped and found Sheep-ſkins in the Houſes of two Widows, on the 
Chargers Land,for which they could give no good account, he did Fine them 
in5o pounds, and thereupon their Sheep were taken from chem by the Suſ- 
pender, It was anſwered for theCharger, That itis known how far the violent 
profies of brood Swine may go 3 and by the Declatation of the Arbiters pro- 
duced, it is inſtructed that they did hear both parties, and did take Pro- 
bation, by which it appeareth, That a Tennent of Grants having the Swine 
ins Poynd-fold,upon account of Skaith,the owner did offer ſatiſfattion,and yet 
the Suſpender intrometted with the Swine, and only promiſed to warrand 
the Tennent who poynded them, albeit both parties did apply to him as 
Grants Bailzie, whereby he was in mala fide to buy them, much leſs to 
take them as hedid, And as to the Sheep, it is not alledged that there 
ms 2ny Poynding upon a Sentence, but a ſummar Seifing of the Sheep, as 
ing to Thieves : Bur the main Reaſon inſiſted on, was, that albeit 
Bonds « pu gon upon Compromit, are in effect Decreets-arbitral, and may be 
reduced ad arbitriuwm boni wiri ; yet where the parties Configned a Bond, 
adaDiſcharge in theArbiters hands,without any other ſubmiMion, but leav- 
ing the Bond blank to be filled up by the Arbiters, it the Configner of the 
accept of the Diſcharge, and receive it from the Arbiters, he can ne- 
yer come againſt the Bond granted for the Diſcharge , no more than if he 
Uuunz had 
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had ſubſcribed the Decreet-arbirral, after it had been prohouncedg guy; 
he did not acquieſce and approve the Arbitriment, he ſhould have refuſe; 
the Diſcharge , and Proteſted z. andif this Point be nor holden firm, that 
mean of Terminating Pleas, moſt uſetul co the Kingdom, iscut oft by Cqy, 
ſigning of mucual Writs, without any ocher Submiſſion, in which caſe if 
they accept and receive the Writ in their favours, they can never Quatre] 
the Writ, in favours of the other Party, 

1 he Lords found the foreſaid Anſwer Relevant againſt the Reaſons 
Suſpenſion , 7 hat the Suſpender had received the Diſcharge of the Proceſ; 
from the Arbiters, and therefore could not quarrel the Bond filled up by the 
and fo had no reaſon to conſider, or Determine , the reft of the 
Potnts, | 

Marjorybanks contra Rankin, November 28, 1679, 

Y a Minut otContra&t Joſeph Marjorybanks (ells toRankin the Lands of 

Fields, 8 And obliges himſelf to give him a ſuf ficient Right theruf, 
and by a poſterior Clauſe, 0bliges him to deliver the ſame progreſs of "out 
that he had from his Author, for which Rankin was obliged to pay him ſuch 
a price; Whereupoh Marjorybanks Charges tor the price, Rankin Sulc 
pends, and raiſes a Declarator, that the Minut ſhould be Declared yoiq, 
tor not performance of Marjorzbanks part, viz. Delivery of a ſuffiing 
Right,(eing the progrels offered is dete-tive, 19, Becoule the Approſingotthe 
Original Right is null, and not Subicribed by the Meſſenger , a Judge 
thereto, 2%, Marjorybank's Right is by an Aftignationto the Appryſing, 
which Aſſignation is not produced. Ir was aniwered for Marjoribanks, 
T hat he produced the atteſted Double of the Afſignztion, with anlafett. 
m<nt of the Land , expreſſing the 4ſſignation, and that he was willing to 
get the conſent of the appearand Heir of the Cedent, Ratifying the Right, 
and was willing to give ſpecial Warrandice in his other Lands. 20, He 
offered the ſame progreſs that be received from his Author, conform to the 
laſt Clauſe in the Minut, which muſt qualifie and reſtri& the former Cl:uſe 
And as to the Appryſing, the veſtige ot the Meſſengers name remains, and 
has been but woin out by time, and there is an ajlowance of the Lords on 
the back thereof , and a Progreſs near foutty years thereupon with Poſ- 
{eſſion, | | 

The Lords found Marjorybanks obliged to makea ſufficient Right, and 
that the poſterior Clauſe was not reſtrictive, but cumulative , and found 
the offers made, did notoblige the Buyer to accept thereof ; bur ſeing there 
was no Clauie ir itant, they did not declare the Miyut preſently void, but 
gave the firſt day of February to produce the Afſignation, or prove the 
Tenor thereof, but gave no anſwer to the other Point, till the Appryſing was 
procuced, 

Cathcart contra Gleſs, eodem die. | 

ES; - Cathcart Purſues Reduction of a Diſpoſition made by Gleſs to 
his Good-brother, who married his Siſter, as being traudulent betwixt 
conjunt perſons, in prejudice of the Pur(uer, alawtul Creditor in this man- 
ner, viz, Gleſs though but a Shoe-maker , took up 4 Trade of buying 
Seeds in Holland, and ſold them to Gardiners in Scotland, a parce/ whereof 
he ſold to the Purſuer, which being corrupt and unſufficient, the Pw ſuer ob- 
tained Deireet againſt him for Repetition of the price, It was an({wered, That 
there was no Debt conſtitute againſt Gleſs, before the Diſpoſition, but 
by a Procels long atcer the ſame, It was Replyed, That the Proceſs did 
not Conſtitute, but Declare the Debt z, but the Debt was Conſtitute be- 


fore the Bargain for the Seeds, which did imp)y Warrandice againlt latent 
iN- 
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-nſufficiency : And ſuppoſe the Bargain had beenafter the Diſpoſition,yer 
it being betwixt two Good-Brothers , without a Caule onerous, it muſt 
be prelumed to have been a contrivance an1mo fraudanai, to let Gleſs go on 
coTradeand | Deceive him; and 1n cale he ſhould be queſtioned, his Good-» 
Brother ſhould enjoy his Ten<ment, as was found in the caſe Srreer contra 
Maſon, where 4 Diſpoſition by the Father to the Son, was Reduced upon Debts 
contracted thereafter; and the like, Reid of Balloch-milns contra Reid of 
Paldilling, 

The Lords found, the Reaſons of Reduction Relevant, that the Bargain 
for the Seeds was before the Diſpoſition, or though poſterior, that the 
Diſpoſition was made upon the fraudulent Defign alledged, bur foundit nor 
inferred , becauſe it was granted to a conjun& Perſon, unleſs he were par- 
taker of the Fraud, therefore tound the contrivance only proven by Wrir, 

or his Oath, bur if other pregnane circumſtances in Fa& were adduced to 
| infer thecontrivance, the Lords would conſider the ſame. 

Bayn CONnmra Mcmillan, Cc. November 29. 6 79. 

[tcairlie having charged 4/<milan Drover upon a Bond of 3700 merks, 

he Suſpends on double Poynding, as being troubled by ſeveral Ars 
reſters arreſting the Sum, as belonging to Sir Fawes M*donnald their Des 
bitor, who alledged that the Bond was granted by Mcmillan to Sir James 
for the price of Cattel bought from him, and that it was granted blank in 
the Creditors name, ſo that being Arreſted by them before Pitcairlies 
name was inſert and intimate, 1t cannot belong to Pitcairlie, but to the 
Arreſters, which being referred to Pitcairlies Oath, he Deponed, that he 
lelieved it was filled up in his name ab initio,and fo his Oath proved not the Ar- 
reſters alledgiance, and therefore Pitcairlie was preferred, and recovered 
payment of 1400 merks from M©millan upon the Lords Decreet ; But there 
was raiſed a lecond Suſpenſion of Mwltiple-Poynding by Mcmillan againſt 
| Cunninghame and Hamilton, who were in the firlt Suſpenſion, but did not 
compear3 and in this Suſpenſion it was found relevant, that Pitcairlies 
Oath was but an Oath of credulity, that he believed his name was filled up ab ini- 
tio, expreſſing the reaſon of his belief, becauſe Sir James had written to him, 
which Letter he d1d not produce, and now they offer to prove poſitively 
that the Bond was blank ab initio; and fo delivered to Sir James Mcdonald, 
whereby he was the true Creditor, and therefore the Sum being Arreſted 
in the Debitors hand for payment of Sir James his Debt, the Arreſters muſt 
be preferred to Pitcairlie; This being ſuſtained for theſe Arreſters, though 
omitted by the Arreſters who compeared in the tormer double Poynding, 
they for probation adduced the Principal Bond, which by ocular inſpei- 
on was filled up with Pztcarrlies name by another hand than the Writer of 
the Body of it,and did not bear before the Subſcription by whoſe Hand it 
wasfilled up 3 and having produced a Letrer by Sir James M*donnald to 
Memillan, deſiring him to give a blank:bond to ſhun Carreſiment, before and 
near the date of this Bond, and that the Bond was marked on the Back, 
Bond by Mcmillan to Sir James Mcdonald, and Mcmillan deponed that he 
delivered the Bond to Sir James M<donalds Servant, blank in the Credi- 
tors name. © The Lords found, that thereby it was proven that the Bond 
*was blank when it was delivered to Sir James, and therefore preferred 
* fir James his Creditors Arreſters, unleſs Pitcairlie could inſtru that his 
* name was filled up, and intimate to M<willax before the Arreſtment, 
Whereupon it was alledged for Pitcairlie, that by vertue of the Lords De- 
creet, he had recovered bone fide payment from Mcmillan of 1400 merks 
of the Sum; and as to that he was ſecure,and conld not be Decerned to 
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repeat it,eſpecially ſeing by the AQt of Parliament anent doublePoyndin 
Par. 10. K. Ja. 6. Cap. 19. Itis declared, That where Parties calledin du 
Poyndings are preferred, whatſoever they recover thereby ſhall not be repeated, } 
wasanſwered, That payment made bona fide, ſecures only the Debitor 2 
er, but not a Creditor recovering payment, becauſe in the Debitox f 1 
aFus neceſſarivs, which he cannot ſhun 3 and as to the Ad of Parliament 
It is only in relation to Maills and Duties of Lands recovered by parties a, 
ferred, againſt others who were Jawtully cited in the double Poynding 
and compeared not, which cannot be extended to this caſe, not beingass, 
profits of Lands, or the like, which uſes to be conſumed, bur a Pringi. 
pal Sum 3 but ſpecially ſeing there was no Citation of the Parties now in 
the Field,for though their names were contained 1n the Suſpenſion where. 
upon the former Decreet proceeded 3 yet they were never cited, nor i; 
there any Executjon againſt them, and the very reaſon of the A& is, that 
Parties being cited, and contumacious, ſhall only be heard as to what i; 
extant, but not as to others, as to what they have recovered by anterior 
Decreets on double Poynding, 

The Lords found, that the Parties in this double-Poynding, who were 
not cited in the former double Poynding, nor compearing therein, were 
preferable, and therefore Decerned Pitcairlie to reſtore what he had recoye. 
red from M*millan, by vertue of the former double Poynding. 


Irvings contra Kilpatrick, eodem die. 

Rvingshaving purſued Kilpatrick for vitious intromiſſion with the Goods 
| of Johnſtoun of Clacharie, tor payment of a Debt due by Clacharie; this 
Defence was found relevant, that Kilpatrick had bought certain Goods 
from Craik of Stewartour,, who had Diſpoſition thereof from Johnſtoun of 
Clacharie; and had payed the ſame accordingly. At the adviſing of the 
Cauſe , the Diſpoſition of the Moveables by Clacharie to Stewartoun was not 
produced ; but Kzlpatrick Deponed that he had bought ſeveral Goods 
from Stewartoun, who had intrometted with Clacharies Goods, and that he 
had bought the ſarne within ten days after Clacharies death. Whereupon 
It was alledged, that Kilpatrick ought to be decerned, becauſe he produced 
not the Diſpoſition: conform to the At, and by his Oath acknowledged 
that he had intrometted with the Defun&s Goods, and he could not pre- 
tend that he had bought them bona fide, having Deponed that he bought 
them within ten days of Clacharies death from Stewartoun, who had intro- 
metted with Clacharies Goods, and therefore it has been a meer colluſion, 
&tlpatrick, having Married a Daughter of Clacharies; and though buying 
bore fide mr a Mercat, or otherways, may ſecure a Stranger, yet that can- 
not ſecure this Defender. It was aniwered, That the alledging upon the 
Diſpoſition was ex ſuperabundente, and the Oath is ſufficient to clear agalnlt 
vitious intromiſſion, at leaſt to reſtrict it quoad valorem. 

Yet the Lords found the Defender lyable ſmpliciter, as vitious intrometter, 

Bethune contra Hume, December 2. 1679. 

M*: John Bethune having obtained a Decreet of Spuilzie of a Horle 
againſt Hume of Baitalrig before the Lords, upon probation in abe 

ſence 3 Hume Suſpends on this reaſon, that the Horſe was Paſturing upon 
the Lady Aitowns Ground, to whom he was Baillie, and that he had put 
the Horſe in a Pojnd-fold, and had offered him back upon payment of the 
Skaith, and theretore did no wrong to retain him, at leaſt was free of a 
Speilzie, and fo wasonly obliged to reſtore. It was anſwered, That the 


reaſon 1s not relevant 3 for though it had been true, 1t was no ground A 
the 
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the Suſpender to keep the Horle,and apply him to hisown uſe,even though 
ſatisfaction had been required, and refuſed, which could not Confiſcat the 
Horſe, or warra''d the Suſpender to make uſe of him, but he ought to 
have by a Proceſs cauſed determine the $kaith, and by that Sentence Poynd- 


ed the Horſe, or other Goods belonging to the Charger, the cuſtom of 


tting of Goods in Poynd-folds, being only to make the FaR evident, and 
to cave the Poynded Goods 1n that condition, till another Wadd were 
offered for the «Kkaith, but could never warrand the appropriating the 
Goods Poynded,without lawful Poynding by a Sentence. 29. The Horſe 
wastaken off the Ground deſigned for the Chargers Horſe and Kine by the 
Af of Parliament, at which deſignation the Suſpender was preſent, and 
which gave the Charger warrand to enter in poſſeſſion, and for which 
' he would have obtained Letters of Horning to polleſs it of courſe; and 
though there might have been objcCtions agaiaſt the Legality of the Deſig- 
nation, whereupon the Suſpender might have uſed Civil Interruption, it 
could not warrand the appropriating the Chargers Horſe, and in thisPro- 
& the value of the Horſe was proven to be ten Pounds Sterling, and the 
ordinar profits and expences was modified to 40 pounds Scots, without ex- 
orbitant prices or profites, or Oath in litem, It was Replyed, that the 
Lady Aitor was not called to the Deſignation, and that he did not alter her 
poſſeſſion, which behoved either to be obtained by conſent, or Legal Exe- 
cutorial, & quodlibet excuſat a ſpolio, and the cuſtom of the Countrey is, 
when any Bealt is Poynded for skaith, if the Tranſgreſſordo not give fatiſ- 
aQion,it may be retained3 and now the Suſpender 1s willing to reſtore the 
Horſe in as good caſe as he was, 
The Lords ſuſtained the Decreet, and found that the Suſpender could 
not appropriat the Horſe, unleſs he had obtained a Sentence, and thereby 
lawfully Poynded him, 


Chirnſide contra his Tennents, eodeme die. 

Hiraſide purſues hisTennentsto remove,who alleged abſolvitor,becauſe 
Er Warning is anterior to the Purſuers Infefiment,being a fingular Suce 
effor,and the Execution does not bear a Warning at the KirkDoor in time of 
Divine Service ; and whereasthe Purſuer produces now a new Execution, 
cannot be received, as being moſt ſuſpet of Forgery. 

Yetthe Lords ſuffered the Purſuers to mend the Warning, they byding 
by the ſame to be true, and ſuſtained the ſame, unleſs the Defenders would 
improve it, 


Cleilandcontra Baillie of Lamingtoun, tadem dic, 

Aillie of Little-gill being Debitor to Mr, YVilliam Somervel, Mr. V Vile 
liam arreſts in the hands of Lamingtoun, all ſums due by Lamingtonn 

0 Litle-gill, and obtained Decrect for making forthcoming, which being 
aigned to ſeveral hands, and at laſt coming to Fames Cleiland, and he ha- 
ring Charged Laminetouw, who Suſpended upon this Reaſon, that the 
Debtbeing due originally to Little-gill, who was Lamingtouns Curator, as 
appears by the AR of Cutatory produced, if Zztrle-gill had been infiſting 
forthe Debr, Lamingtoun had this Defence, that he was his Curator, 
ad could not purſue him ante reddites rationes, It was anſwered, Thar 
that was only a Perſonal Objeion, and could not Militat againſt an Aſhg- 
tey tor a Cauſe onerous, tor we have no Hypothecation of Goods of Tu- 
tors or Curators, for their Pupils means, as was by the Roman Law; Te 
$ true, Compenſation is competent againſt the Afſigney upon a liquid Debr 
a the Cedents, but here there is nothing liquid, It was Replyed, That 
i; a! though 
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though Minors have not a Hypotheck , yet they have this Priviledge to-þ, 
free of all their Curators Purſuits , cill they make an accompt, which 
not meerly Perſonal, otherways it would be of no effe&, it being eafieſy 
Tutors or Curators to aſfign,lo that ir isnot a Compenſacion, hy; = 


tentionie 
The Lords found the Reaſons of Suſperiſion relevant, That the Afſigney 


author was his Curator, providing that the Suſpender give in a Preſene 
Charge of the Curators omiſſion or intromiſſion, and ordained an comp: 
and reckoning to proceed thereupon, to the effe&t , that what (hould 
be found due by the Curator to the pupill, ſhould be allowed jn this 


Charge, 


Farquberſon contra the Earl of Aboyn, eodem die, 
Onald Farquherſon being Inteft by the Biſhop of Aberdeey in the Kirk 
ÞD Town of Birſh, with two Fairs, Purluesa Declarator againſt the Ex 
of Aboyr, who had obtained Infefiment trom the King, upon his own Lang 
next adjacent-to be holden the ſame days with Farquberſons days of the fir 
for Declaring That the ſaid priviledge of Fairs was ſurreptitiouſly procyryy 
from the King, in prejudice of the Purſuers Right, tor Aboyn being a power. 
ful Man in the Countrey, none could come to the Purluers Fairs, lon 
having Fairs on the ſame days in vicinio. The Defender alledged, noPrg. 
ceſs, becauſe none can grant the priviledge of Mercats and Fairs but te 
King, and this Purſuer thews no Right trom the King to a Fair, eitherin 
favours of himſelf, or the Biſhop his Superiour, It was Replyed, That 
the Purſuver offers to prove immemorial, or fourty years Poſſc{hion of thee 
Fairs, by vertue of his and his Fredeceflors Inteftments produced, ſothathis 
Right is accompliſhed by Preſcription,and ſo cannot be quarrelleds but its 
preſumed, that the Biſhop of Aberdeer, or other Church-men to whom he 
ſucceeds had Right from the King of the Fairs, tor whom thirtecn year 
Poſſeſſion would free him as a Church.man trom producing his Title, and 
fourty years Poſſeſſion would exclude any other Title. 
The Lords found the Reply relevant, and alſo found the Purſaers Right 
relevant upon fourty years Poſletlion. 
Wiſeheart contra Hume, December 3.1679. 
E | \H-re being a Decreet in foro obtained at the inſtance of Mr, Andrey 
Monro againſt LZinthil/, tor payment of a Bond granted by Linthill 
Father, to Major-General Monro, 1n anno 1641. whereby Lirthill being 
then a publick ColleQor, having gotten a Diſcharge from the Major-Ge- 
neral, for the payment of the Quarterings of his Regiment, he bybisBond 
acknowledged, T hat there was 1455 pounds due to the Major-General, and 
obliged hins that ſo ſoon as he ſhould obtain payment from the publick, of tit 
@uarterings, he ſhould pay the ſaid ſum to the Major-General ; whereupon 
Mr. Andrew Monro, as having right from his Father, intenteda Purluit x 
gainſt this L3-thill as repreſenting his Father in anno 1662. and at laſt ther 
was a Decreet obtained 7 foro at the inſtance of Margaret Wiſeheart, who 
had right thereto by progreſs, for a part oftheſum, with the annualrents ofi 
Zinthill having been necefſitat to produce bis Fathers Compt- Books with 
the publick , with a fitted Accompt betwixt the publick and his Father, 
whereby he Charges them with the whole ſum due for the Major-Generls 
pay and Quarterings, and Diſcharges the publick with intromiſſion of th 
publick money, and with hisown hand ſets down the ballance, 7 hat thr 
was reſting to him by the publick 9000 pounds 3 he did alſo produce a Di 
charge by the Major-General for a Terms annualrent ofthe ſaid Sum of ”. 
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pounds, bearing this Clauſe, That he ſhould not be thereafter obliged for the an” 
alrent, unleſs be got payment from the publick; whereupon Monro inſiſted for 
ihe ſaid ſum and annualrent. It being anſwered for Linthill, That the 
Bond founded on wanted Witneſſes, and that there being a reſt due to him 
of goo0 pound, and he baving allowed to the p ublick,a Precept drawnby 
them for t 0000 pound, he could not be 1yable totheMajor General further 
han to athgn a part of the reſt due to him, becauſe it was reaſonable he 
ould have preferred his own payment to the Major-Generals, neither 
ould he be lyable for annualrent, albeit the common rule be, that once 
aymetit of annualrent infers it always thereaſter, becauſe the Ticker in- 
fing that he did pay a Terms annua], bears That it ſhall not pay annual- 
ent thereafter, unleſs it be pazed to him by the publick. To which it being Res 
plyed, That Limhills Bond was acknowledged by the Diſcharge of the art- 
qualrent accepted by Linthill, and now produced by his Son, {ſo that Lint- 
& could not prefer his own payment to the Major- Generals, becauſe his 
Ticket bears, That he ſhould ſatisfie the ſame ont of the firit and readieſt of the 
poblick money ke ſhould receive thereafter, and by his own Compt-books it 
genident, that he Charges the Publick with Monro's Diſcharge of the dues 
ofhis Regiment, whereof this 1s a partzand by the dates of his ſaidReceipts in 
the faid accdmpr its clear that he received moſt conſiderable ſums of Money 
from the pubhck,after hisBund toMonro,& as tothe reſtriction in hisReceipt 
ofthe Annualrent, it alters not the common Rule, annualrent being only 
demanded fince Linthill received publick Money after the Ticket, Where- 
*uponthe Lords found,that Monro's Bond being a patt ofthe Debit in Lint- 
ilraccompt, the whole Articles whereof were near 100000 pounid,and by 
 hisintromiſſion on the Credit- fide all was ſatisfied, except 9000 pound in 
thallance, that therefore Momro ſhould ſuffer i proportional abatement of 
{his 1400 pound,effeiring to the ballance, which was wanting to Linthill of 
this whole accompt, whereby Morro's ſum was reſtried to 1200 pounds, 
62nd annualrent was ſuſtained therefore, And as to the precept of 10000 
'pound, which Linthil allowed to the publick, the Lords would not put 
$ Mowro to prove that it was payed 3 Butſeing Linthill accepredit, and did 
[nodiligence, nor produced no Proteſt for not acceptance,or not payment 
againſt the Collector, they held the ſame as payed. This Decreet and 
Proce(s being +f{igned to Commiſlar Arkenhead, and by him to. his Wife 
Mogne7Fiſcheart,ſhe obtained a ſecond Decreet ofSuſpenſion, fnding the 
Letter orderly proceeded, the Reaſons being the ſame that were in the firſt 
Decreer, and Zinthill hiving raiſed Reduction, and given in a Bill of Suf- 
peafion upon the ſame Grounds, The Lords ordained both to be Diſcuſſed 
apo the ill, Which being heard in preſentia, The Lords adhered to the 
Decretts in toro, and Repelled the whole Reaſons of Reduttion, there being 
wthing new , but that this was a publick Debt, which was not fownd, ſeing by 
the Compt Linthill was payed, and the Lords would not deſcend, to conſider 
the Points proponed, and Repelled in the former Decreets , but ſuſtained the 
Mlegiantagainſt them all, that they were proponed and Repelled, Inthis Pro- 
cels it was alſo alle.'ged tor Linthill, that in avno 1665, there was an 1n- 
terlocator by which Monro was admitted to prove Linthills other Intromi(ſi- 
07, This Bill was abſtracted by Monro,and therefore the Decreer was unwar- 
tamably extracted , without inſerting that /xterlocutor , which was reter- 
red to the knowledge of ſome of the Lords, whereunto the Lords had no re- 
» ſeing that Decreet cannot be quarrelled by no other mean, but by the Mie 
nuts of Proceſs, except de recenti, 
XxRX2 Humes 
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Humes contra Rentoun, todem die, 
He Lord Rentoun Juſtice-Clerk having obtained Decreer againſt ym 
quhile Lambertoun,as having intrometted with his Woods andRents is 
anno 1638, and not having compred therefore to the publick, and there. 
upon having appryſed Lambertouns Eſtate, and having Diſponed the Ri he 
ro Mr, Patrickatid Henry Humes, Lambertoun gives ina Bill of Suſpenſe, 
of the Decreer, with a Reduction thereof, and ot the Appryſing followi 
thereon, upon this Reaſon, that it was unwarrantadly extraRted, omittin 
the material Interlocutor , viz; That if betw1xt and ſuch a time 10g 
merks were payed, it ſhould be accepted for the whole ſum contained in the yy. 
creet, which was refetred to the knowledge of ſome of the Lords, and he 
not adverting thereunto at the extracting , and not (atistying the ſaid ſum 


within that certain time Zambertoun being then a Pupil, he apgh now tobe 


reſtored, | 
The Lords Repelled this Reaſon, and fonnd that the Decteer couldnge 


be altered upon the Memory of any of the Lords except de recent;, 


Mccalla contra the Magiſtrats of Air, December 4. 1679, 

(0 Malls Puriues the Magiſtrats oteAr for payment ot two Debes 

due by Major Fufertoyn, and for which he was Incarcerat in the Fol. 
booth of Air, and was unwarrantably letren go, upon pretence of a cog- 
ſent given by Mr, George YYhite, by warrand trom M:cal/a, which was og- 
ly conditional , if Captain Kennedy, at whoſe inſtance Fullartoun was [g- 
carcerat, did alſo ——_— and which being referred to Mr, Geote Y/hites 
Oath, whether he conſented by Micalla's warrand to /ibrrat Fullertoun, He 
offered to Depone 2ualrficate, that he conlented only on condition that 
Kennedy ſhould conſent, which Oath the Magiſtrats refuſed to take, 
pretence that they could not take a qual:fied Oath, and yet they Reported 
to the Lords, that YYhite was contumacious, and would not Deponemith- 
out expreſſing the truth of his offer co Depone Qualificatez whereues 
Mccalla was deeerned to pay Kennedy the (am wherein he Hood in Traf for 
Kennedy, Reſerving to-Vircalla to Purſue rhe Magiitrats of Air # wards. 
The Detenders alledge1 no. Proceſs, till the Captions and Executions 
thereof were produced, whereby Fuller toun was Incarcerat, It wasanſwer- 
ed, That the Caption is produced,aud rhere needed no Execution, (eing the 
Magiſtrats of Azr rece ved thePriloner, and therefore needed not to bechag« 
ed to Receive him, But ic was offered to be proven by the Paylet; aud 
other Witneſles aboye exception, that Fullertoun was Incarcerat uponthe 
two Debts in queſtion, and alſo by the Decreet againſt : 49s, ae che 
inſtance of Kennedy, It was Replyed, That the Decreer againſt #rals 
was #nter 4lios atum , and Witneſles could not be received to provealy 
Executions, but only the Execution ic ſelt , for which chere isa ipecial 48 
of Parltament 1579, 64Þ , 94. 

The Lords retuſed to (uſtaia the Incarceration upon the. Bonds in que 
tion by Witneſſes, bur either by-rhe Executions of the Caption, beard 
That the Party in Priſon , was put in Priſon by wertue of the Caption, nd 
arreſted in Priſon or 4t leaft that he was Booked inthe Fayiors yoek in i 
Tolbooth for the [aids Bona;. ;k% 
: Mccalla contra Dickſon, eodem dit, ; va 
(hoe Mccalla by. his Contra of Martiage with Margaret Guin 

having an Obligemeat of Mr Wikiaw Cortburn , tor payment: 


1000 Merks, as apart of his Tocher, After the Deceaſe of Mr, Williah, 


Marion Dickſon his Spouſe ſurviving, he Purſues the ſaid Marion a8, Zxecamrs 
confirmed to the ſaid Mr,i/Hiam,to make payment to him of the lame,up- 
| 00 
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« Cecurity £0 Pay her the annualrent thereof, during her life, or other- 
_——_—— — fnruh for the ſum after her fwnr 5, in reſpe& that ſhe 
had payed the remnant Childrens Portions, and ſo would have no v:fible 
Efate after her Death, The Defender alledged no Proceſs, for this ſum 

the Term, and if ſuch P; ocefſes were ſuſtained, it would givea great 
ouble to the Liedges upon the like prerences, to ſecure the (ums before 
the Term of payment,which was never done, nor juſtly can be done; quia 
plus petit qu exte terminum petit, Itwas anſwered, That whatloever might 
be done in ciſe of Cebirors, for their proper Debr, ir is moſt juſt that Exe- 

who have bur an Office to Adminiſtrat a Detuncts t ſtate, which 
is not their own property, but in Cuſtody and Truſt, ſhould ſecure the De- 
twadts Creditors , even before the Term, Ir was Replyed, That the Ex- 
eatrix had found Nr, Fobn Cockburn Cautioner inthe Teſtament , who 
« abundantly ſaficient to ſecute all the DetunRs Creditors, and ſhe could 


be urged n0 farder. | | 
The Lords found, that if there could be no jaſt ObjeRion againſt the 


\ Cantioner, the Execatrix was no further obliged betore the Term, burit 


where were, they ordained the Executrix to ſecure 1000 Vierks to her ſelf 
kpiferent, and to George Mfcaliain Fee, 


Ferrefter contra the Taxman ofthe Exciſe of Edinburgh, eodem die, 
7.105am Forreſter gave in a Bill , Repreſenting that he had Poynded 
WW the Goods of Feb» Grier Brewer in Edinburgh, wiz. His Houſhold 
Peniſhing and the Manlt in bis Barns, and had appryſed the Mault by a 
,procuced at the Croſs, and that the Taxmen of the Towns # xciſe 
d ed aWarrand from the Magiſtrats of Edinburgh,tocloſe the Doors 
\khereche laids payaed Goods were, whereby he ntindned in the effeR 
ahis Poynding - Upon this Bill the Taxmen compeared, and alledged that 
before the Poynding, they had not only arreſted for the Kings Exciſe, but 
that the Keys were taken off the Rooms by the Magiſtrats, and that Foy» 
tele had come in but upon pretence to ſee the Mault, and caryed our a 
haooful chereot ſurrepritiouſly,and thereby made a pretence of Poynding 
the whole z Burt as for the Houſhold-ſtuff, they were carried to the Croſs, 
andthe Exciſe being a Priviledged Debt, the Poynding after Diligence 
therefore could not be ſuſtained, | 
+ The Lords found the arreftment did not hinder Forreſter to Poynd there 
after, and therefore ſuſtained the Poynding of the Mault, whereof a par- 
wat the Croſs was ſufficient , but not of the Houſhold-Pleniſhing, ſeing 
they were brought to the Croſs : And as to thepriviledge of the Exciſe, 
Allowed a condeicendence to be made by what Statate or Cuſtom it was 
pretended, and the Parties to be heard thereupon, 


, Grant contra Grant, December 9. 1679. 

N'the Action between Mr: James Grant and Grant of Auchterblair,where- 
4 there was an Interlocutor marked the 27 day of November laſt, it 
taving beer found by the Lords, that theſe Parties having conſigned a blank 
Bad and a Diſcharge in the hands of Arbiters,who filled up the blank Bond, and 


: 


\Geiivered the ſame to one Party, and his Diſcharge 10 the other, did exclude all 


againſt the Bond by accepting and acquieſcing in the Diſcharge, as be- 
iwalent to the ratification of a Decreet Arbitral after it was pronounced. 
now further alledged by Anchterblair, who ſuſpended the Bond fil- 
*d up, that if the Arbiters had ſhown him what was in the Bond then fil- 
kd'\pp when he received the Diſcharge, or before, it might have imported 
ks approbation thereof bot it's offered to be proven by the Arbiters Oaths, 
. Xxxx 3 . that 
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that they did. not ſhow what was in the Bond, but delivered the Bond 
ſealed in a Paper to Mr. James Gram, and gave the Diſcharge ſealed al 
in a peice Paper to the Suſpender, and obliged them upon Oath no 0 
open, the Seals till the next day, fo that his receiving the Diſcharge inthi, 
manner could not import his acquieſcence and approbation klled Pin the 
Bond, which he did not know. It was anſwered, That this Alledgianc 
1s contrary to the Declaration produced by the Arbiters and Overs-man 
-and though it were true, it alters not the-caſe, ſeing Auchterllair {6 hon 
as he had known the Sum ought to have offered back the Dilcharge, 14, 
taken Inſtraments thereupon, It was Replyed, That fo ſoon as he kneyy 
the Sum he came to the Arbiters and reclaifned. 

_ The Lords ordained the Arbiters to be examined vpon Oath, how the 
Bond and Diſcharge were delivered, and whether the Bond way (hy, 
ſhown to him, or if they ſignified what was the Sum. filled up therey 
and if before the delivery thereof it was not ſhown to him, and whether 
ghercfore he came to the Arbiters to reclaim, and when, and hoy, 


p Lord Haltoxn: contra the Town of Dundee, eodem tie, 
: He Lord - Haltous Theſaurer-deput being infeft in the Eſtate of 
Dundee, and Cor ſtabulary thereot, cam feodis &- emolumentic tf 
dem, purſues the Town ot Dandee to tnake pay ment to him of the Sum of 
20 Shillings Sterling allowed to them in their Aque's to the Exchequer, in 
part of their Burrow-maills , which Aque bears expreſfly this twent billing, 
conſuctis ſolvi annuatim #0 the Conftable of Dundee, or Lord or Views 
Dudhope. The Detenders alledged Abſolvitor, 19. Becauſe the Purſuer 
roduces no ſpecial conſtitution of this 20ſhi]tingsas a part of theEmoluments 
of the Cont abulary,for the que, bearing a S»#: to be payed tothe Lairdrof 
DPudhope, it might be another right of Fenſion, but not as Conſtable, net 
ther can the generality of the Infeftmert be made ſpecial by payment; for 
-though the &que's bear, that this was accuſtomed to be payed yearly, yetthat 
doth not import that it was truly payed, but it isonly a deſignation of its 
' being once payed to the Conſtable or Laird of Dundee, but the Town 
having gotten conſtant allowance of it , they have preſcribed Right 
thereto, 29. The Town produceth ſubſcribed Articles betwixt the Con- 
ſtable andT own of Say the Cor ſtable renownces all Right be had to 
this Annuity, The Purſuer anſwered to the firſt, That the Emolumentsd Of- 
fices are ordinarly general, and Poſleſſion doth only make them ſpecul, 
and here Polleſſion is clearly proven, in that the King doth yearly alloy 
to the Town this Annuity, as #ſed to be payed to the Conſtable of Dundee, 
- who did preten.: no other Title thereto during all their payments, neither 
was it for any uſe for the Exchequer to call tor the Conflables Diſcharge, 
it being a conſtant annual Allowance to the Conſtable, which if the Tow 
had not payed, they were lyable for it to him. And as to the Diſcharge, 
it could. have only «ffect againſt the Granter or his Heirs, ſeing no real 
Right aut jus findi can be tranſmitted by a Diſcharge, which is only 
perional, and reacheth no further than the Granter and his Heirs, who 
being obliged to warrand the ſame, cannot come againſt it ; but it hathno 
effe& againſt fingular Succeſſors, as is ordinar in Superiors diſcharging of 
Few-duties, but cſpecially in this caſe - where this Annuity is due to the 
Conſgable by his Office,and cannot be ſeparate trom the Office withoutthe 
Kings conſent; tor if for any fault the Conſtable loſed his Office, his Dil: 
charge would not be <ffeCtual againſt any other Conſtable not being Þs 
Heir, nor doth it import that the Zque's doth bear ſometimes the Lairds 
Dudhope or Dundee, for unleſs a Right could be ſhown to them, ny 


' The Decifrons of the Lords of Seffion, 1679. 719 


rom the Conſtabulary, or that they got it when they were not Conſtables, 
Law will ever preſume that they had it as Conſtables, however they were 
deigned 10 the Xque's 3 for it being uſed to be payed to ſeveral Genera- 
rons of ther, it cannot be preſumed to be a Penſion, which is only per- 
onal, not reaching Heirs z and though the words »ſed to be payed to the Con- 
{ale might have at firſt imported an defignation, yet here it is conſtantly 
& continued, and ſometimes bears debitis & conſuetis, and doth not bear 
of old, or ſometime due, or uſed to be payed 10 the Conitables, | 

The Lords found the Purſuers Title valid by his Infeftment, and made 
particular by the uſe of payment mſtruced by the Xque's; but found that 
the Towns poſſeſſion, qualified by their Xque's, could import no Preſcrip- 
tion, except for the years preceeding 403 and found that the C onſtables 
diſcharge was not effectual againſt the Purſuer a ſingular Succeſſor, having 
riphenot only to his Gift of Oltinmeus Heres, but by ſeveral Appryſings. 

Swinton, &c. contra Hay, December 10, 1679. 

Ay of Woodcockdale having granted a Bond to Umquhile Mr. Joh 
H Bruce Miniſter, and [ſobel Ker his Spouſe, bearing to him only in 
Liferent, and to ber and ber Heirs in Fee; (he did aſſign the ſame to Maſter 
Mok Ker and Maſter Alexander Swintown, who thereupon obtained De- 
creet againſt Woodcockdale, who raiſes Suſpention of double Poynding a- 

inſt them, and againſt John Elphingſtoun, as neareſt of Kin to Mr- John 
= for whom it was alledged, that the conception of this Bond was 
molt fraudulent, becauſe it is offered to be proven, that Iſobel Ker did man- 
nage all the Affairs of her Husband, who was a ſimple perſon, and thetak- 


- ngofthe Bond 1n thir terms was moſt unwarrantable, to make the Wo- 


man Fiar of her Husbands Money; and it was deſired that the Debitor, 
Writer and Witneſles taſert in the Bond might be Examined ex officio, whe- 
ther the Husband gave warrand to draw it thus, or if it was read to him, 
orSigned when be was preſent. It was anſwered, That though all theſe 
were proven as is defired, though they might infer facility and weakneſs, 
yetno fraud 3 and it would be ofevil example, if upon ſuch circumſtances 
ſolemn Wrirs ſhould be altered g and this Bond being granted long before 
the Husbands death, it cannot be ſuppoſed that he was ignorant all his life, 
but that he allowed it of knowledge, ſeing he had no Children, and the 
Means he had was chiefly by his Wife and her irlduſtry, and that he gave 
her a poſterior Diſpoſition of all his Means 3 And albeit the Lords ex nobilz 
officio may diſpenſe with forms, or the manner of probation, yet the Points 
propoſed here, though proven, could not be relevant, and fo cannot be ad- 
mitted to probationeven ex officio. 

The Lords found theſe points propoſed are not relevant, and therefore 
refuſed to Examine Witneſles thereon, There was another point in relati- 
on to an InterdiFionto the Wife, which came not to be adviled. 


The Counteſs of Caſſills contra the Earl of Roxburgh, December 11. 1679. 
He Counteſs of Caſſills baving Arreſted ſeveral Sums belonging to the 
Earl of Roxburgh, for payment of her Liferent- Annuity due by him, 
purſues to make forth-coming. The Defender alledged no Proceſs, be- 
cauſe the Arreſtment is null, the Execution not bearing #0 be perſonally ap- 
prebended, nor yet at bis Dwelling-houſe with ſix knocks, or any Copy to be af- 
fxt upon the Dwelling-houſe Noor, as is required by the AR of Parliament, 
It was anſwered, That the Execution is opponed, which is conform to 
the AR ofParligment, Requiring only ſix knocks when the Executor gets not 
exiry, but if he get entry, and find not the Party preſent, the delivering a 
XxXX 4 Copy 
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Copy to the Parties Wife, Bairns, or Servants is ordered, but if they will 
not receive the Copy, it is then to be athxed upon the Door ; but this Exe. 
cution bears a Copy to be delivered to one of the Parties Wives, and anothey t 
the Son, 

The Lords found no neceſſity of knocks wherethe Doors were patent, nor 
of affixing a Copy where a Copy was received in the Parties Dw#llino. 
houſe; but this Execution bearing, delivered to the Parties Wife and Soy he 
would not ſuſtain the ſame, unleſs it were added by the Mellenger, and bg 
bidden by, that it was delivered to them in the Parties Dwelling. houje. 


Somervel contra Stayns, eodem die, 

Ames Somervel having obtained a Gift of Baſtardie of 28 Stayns, pur. 
I| ſues a Declarator thereof againſt William Stayns and Robert Handiſidein- 
trometter with the Baſtards Goods, Libelling, That the Defunt# wa; repute 
Baſtard, during her life. The Defender alledged no Proceſs, becauſe the 

Summonds bears n0t rhe names of the Father and «Mother of the alledged 84. 
ſftard, 29, The lawful contradiQor is not called, viz. That perſon why 
would be Heir to the Defunt?, if ſhe were not Baitard, The Purluer anſereg. 
That he doth now condeſcend upon the Father and Mother, and that he 
had cited all Parties having intereſt at the Mercat-Croſs, and Baſtards haye 
no Agrat on the Fathers fide, and their Cognats on the Mothers ſide canngt 
ſucceed. 

TheLords ſuſtained theDeclarator with the condeſcendence,and found that 
the general Citation was ſufficient, unleſs particular perions were named 
who would ſucceed, if the Defun& were not proven Baſtard, and in &fe 
ſuch were named, ordained the Summons to be continued againſt theſe 
perſons, and they cited thereupon. 


Stark contra Kinkaid, eodem die. 

ObertStark having Adjudged two Aikers of Land belonging toUmquhile 
R KobertNajmith,purſues aReduction of a Diſpofition granted of thefame 
Aikers by Najmith to Tho.Kinkaid on this reaſon,that the ſaid Diſpoſitionis 
already proven to be amongſt Naſmiths Writs the time of his death, and 
therefore was never a delivered Evident, and ſo null, The Defender al- 
ledged Abſolvitor, becauſe the Diſpoſition bears a reſervation of the Dijon. 
ers Liferent, with power to alter during the Diſponers life, and therefore with- 
out delivery, or a Clauſe diſpenting with the not delivery, the Writ s& 
fectual, and equivalent, as if a diſpenſatory Claufe were inſert, eſpecially 
ſeing the Defun& had no Children, There was a PraRique producedfor 


the like in anno 1668. Hadden contra Shojwell. 
The Lords found the Detence relevart,and afloilzied from the Reduttion, 


The Creditors of Moſwall contra the Children of Moujwall, codem die, 

He Laird of Moxſwall in his Sons Contra& of Marriage Diſpones to 

him his Eſtate, reſerving his own Liferent of a part, and likewiſe re- 
ſerving power to him 10 take on and burden the Eitate with any Sum he pleaſed, 
z0t exceeding 18000 merks, for proviſion of his Bairns, and other lawful aſſars, 
and nith a Clauſe of Warrandice from his own fat# and deed allanerly, which 
Reſervations were tobe inſert in his Sons Infeftment; thereafter he grants 
Bonds to his Bairns, with a Precept of Seaſin , whereupon they were lt- 
feft in the Land, but thereafter his Creditors purſued his third Son, as Suc- 
ceſſor to the eldeſt, and thereupon obtained Decreets, and Appryſed the 
Eſtate for the Fathers Debts, anterior to the Fathers exercing the faculty, 
by giving Bonds of proviſion to his Children, and thereupon the Credi- 


tors purſue Reduttion of the Bairns /»feftment and Proviſions, as deg 
prejudice 
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judice cf them, anterior lawful Creditors. 1» which the Lords found, 
that if the Father had a ſufficient Eſtate to payall his Debt, and the Bairns Por 
tis when he granted thens their Bonds that the ſame could not to be annulled as 
adulent. And now by the probation it appeared that the Father had an 
fate of 2400 pounds yearly, and found them eſtimat at 16 years pur- 
chiſtaWood worth Iocoo merks,and 5000 merks reſting of his Sons Tocher, 
and that the Fathers Wife was provided to 1000 merks yearly, and his Sons 
Wifeto1200, and that the Father and Son did thereafter ſhortly die, that 
theone was within 40, and the other within 20 years at that time, and that 
both have enjoyed their Liferent theſe 24 years, and excluded the Credi- 
tors, and that the Father at the time of exercing the faculty had 18000 
nerksot Dcbt. © The Lords would not ſuſtain the burden of the Life- 
« zents ſecundum eventurs, but as they were worth when the Faculty was 
«exerciſed, and eſtimat the Liferent of the elder to 5, and the Liferent of 
« the younger to 7 years purchaſe z by which account the Father had free 
« 2hove 20000 pounds when he exerciſed the faculty, and therefore the 
«Lords ſuſtained the Bairns proviſions. It was now further alledged by 
theCreditors, that the Faculty reſerved by the Father was exhauſted, be. 
cueitis proven,that he was in 18000 pounds ofDebt when he exerced it, 
and therefore could not burden the Sons Fee with any further, eſpecially 
ing in the Contra he is obliged to warrand 1he Sons Right from bis own 
inf and his anterior Debts being his deeds affeRing his Eſtate by his Cre- 
ditors Appryſers, the Son or his Heirs would have recourſe againſt the Fa. 
tit upon the Watrandice for relieving the Eſtate of anterior D-bts, and 
nichmore might the Son, his Heirs or Aſſigneys, by theſe Appryfings ex- 
dude any further burden by the Childrens proviſion» Likeas the Clauſe 
bo or providing of his Childrens proviſtons, or his other lawful affairs , 

and there could be no more lawful affairs than the paying ot his anterior 
Debts, It was anſwered for the Children, that they opponed the Clauſe, 
bearing a power to the Father to take oz debts and burden, which could not 
te ahauſted by the Fathers Debts already taken on; and as to the gene- 
rl Claiſe,of Warrandice, it is as all other Clauſes ought to be interpret, 
Secanduin (wbjetfum © materiam, and can import no more than the ordi- 
tary explication of ſuch Clauſes, That the Father had not, nor ſhould not 
mike any other Right or Diſpoſition of the Eſtate; bur if ſuch Clauſes were 
arended to prior perſonal Debts, when contained in gratuitous Diſpoſi- 
tions, by which nothing is intended but to give the Right zalis qualis, it 
would invert the nature of Donations, and ruine Fathers, who ordinarly 
Dilpone their Eſtates to their appearand Heirs in their ContraRt, reſerving 
hs Liferent of ſome part, which Liferent, if it might be ſo burdened, and 
eracuit by their anterior Debts, they by their gratuitous Diſpoſition, might 
be made to ſtarve, and no perſon contraQing with them can be ſecured, 
but their anterior Debts will affe& their Eſtate, notwithſtanding of the Diſ- 
poſition to the appearand Heir, yea, and make him lyable perſonally as 
vucreſſor titulo Iacrativo. It is true, that where the Son gets but a Por- 
ton for his ſubſiſtence , ſuch Clauſes may be extended , but not 
vhere theEftate is diſponed to the appearandHeir,unleſs there were a Clauſe 
obliging the Father to purge the Eſtate of anterior Debts, or that the Son ac- 
yay it with the burden of ſuch Debts,which would import him to be free 
Athe reſt, It was Replyed,that Contracts of Marriage being of the greateſt 
truſt, the Wives and their Relations Contracting and bringing in Por- 
0s, they do always look upon the Eſtate as free, except in fo far as 
sexpreſly burdened, and if they might be excluded by all anterior Debts, 
Yyyy theſe 
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theſe might reach the value of the Eſtate ; and what-ever might be ſaid f 
' Donations, which are ſimply ex para liberalitate, yet that cannot be __ 
ded to Contracts of Marriage, which are alwayes interpret onerous; N . 
can Clauſes of Warrandice be otherways interpret, evenin Donations hs 
according to their tenor,and i d#bio ought to be-interpret contra Proferes. 
zerw, ſeing that the Father might have ſaid that they were only againſt fy. 
ture deeds. The Children Duplyed, That in ſuch Contracts, not ſomuch 
the words, as the meaning of the Parties are to be regarded; nor ca I 
be conjectured, that any Father would diſpone his Eſtate for fo ſmall por- 
tion, and reſerve a Liferent, which his prior Debts would affe&, if thy 
caſe had. been propoſed 3 But on the contrary, the Wife and her Friend, 
could not be ignorant that the Law burdened his Eſtate with his anterior 
Debt, as much as any expreſs Clauſe could, and therefore ought to have 
ſecured themſelves by an obligement to purge the Debt 3 but in this ca 
the Clauſe bearing expreſly, To :ake on Debt, and 10 burden the Eu, 
therefore it can never be exhauſted with Debts already taken on; neither i; 
there here any pretence of Fraud,but a very deliberatRight granted tothe 
Son,twice as much as all the Burdens z and the Faculty was ſo tenderly ugg 
that the Father gave only 6000 pounds to his numerous Children, and oy 
vided not the ſhare of the deceaſing to accrelce to the ſurviving, buttore. 
turn tothe Heirs ſo that ſeveral of the Bairns being now dead, there te. 
mains but 5000 merks of the 18000 merks contained in the Faculty, which 
is bat a mean Aliment to the Children. 

The Lords found this Clauſe as it was conceived, could not be exhayþ. 
ed by the Fathers anterior Debts, notwithſtanding of the Clauleof Wy. 
randice aforeſaid, 


The Inhabitants of Xirkaldy contra Sir Andrew Ramſay, Detem- 
ber 12, 1679, 

It Andrew Ramſay having Purſued the Inhabirants of Xirkald forab. 
k_ ſtrated Multures, for above twenty years,the quantities being referred 
to their Oath, they Depone that they abſtraRed none, but brovghtallto 
the Miln, as they were obliged, but refuſed ro Depone upon this lnterio 
g2tor, Whether they had payed the Multure now found due, tor all that they 
had, becauſe it was to be preſumed, that they would not go from theMiln 
uatil they payed, and that Sir Andrew having ſet his Miln to a Tennent, 
they were wy lyable to him, and that it was not reaſonable to put them 
to Depone, that they had not payed ſuch a ſmall Duty for ſo long atime, 
which may give occaſion to many ſuch Proceſſes, 

The Lords ordained them to Depone, whether they knew whatthe 
were reſting of the Multures, and what the quantity chereof was, but would 
not put them to the neceſſity to Depone that all was payed atter (o long! 
time, 

The Colledge of Aberdeen contra the Town, eodems die, -» 

He College of 4berdeenPurſues a Spuilzie of Teinds againſt theTom, 

who alledged that they could be only lyable tor their accuſtomed 
Duty, becauſe the ſame was ſettled by Rental'dTeind-bolls paſt memory, 
and the Viſitors of the Colledge Ordained that Duty to be accepted, | 
was anſwered, zoz Relevat, tor Rental-bolls is but an ancient uſe of al 
ment, which may be interrupted; but here the Detenders have taken Tack 
for a definit time, which 1s expired , and the Colledge have uſed /w 
bitions, 


The Lords Repelled the Defence, and found the Detenders lyable 7 
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theaccuſtomed Duties before the 1nh;bitzons, and forthe full Duty thereat- 


cer, but allowed both patties ro be heard, whether the Duty ſhould be 
the fifth parrot theRenc, orthe drawa Teind cull Valuation, 


M*kenzie contra the Laird of Calder,codem die. 
Frhia Mfkerzie having raiſed a Caption againſt Chiſholm of Comber did 
therewith Charge Sir Hagh Campbel of Calder, Sheriff of the Shire, 
toapprehend the Rebel, being in the Sheriffs own Houſe, as the Zxecu- 
tions of the Caption bear , and yer the Sheriff did nor pur the Letters 
to Execution, but ſuffered the Rebel roEſcape , and theretore is lyable tor 
the Debr, The Detender alledged, 1®, That the Meſſengers Executi- 
on could only inſtru& char he had given a Charge to the Sheriff, but that 
theRebel was with the Sheriff in his own Houſe, cannot be Proven by the 
Execution, which is bur extrinfick, and at Jeaſt muſt be verified by the 
Oaths of the Witnefles in the Executions. 29, Iris offered to be proven, 
That the Rebel had fitteen or fixteen men in Arms,in,and about the Sheriffs 
houſe, ſo that he v/as notin a capacity to make him Priſoner, but if need beis 
iris offered co be proven by the Meſſengers Oath, that he took back his 
Charge upon that conſideration, and promiſed to giveno Execution, The 
Purſger anſwered, That it is a proper part of the Meſſengers Office to give 
Executions, not only bearing the Cha; ge, but alſothe CircumFances of the 
e and condition of the Sheriff and the Rebel , which therefore is probative 
2nd yalid, unleſs it be improven, and the Meſſenger being funi7us officio, 
his Oath 1s not comperent in prejudice thereof, nor could any ſuch Promiſe 
be effeQual againſt the Party , at whoſe Inſtance the Caption was truly 
Execute, and the Meflenger might have been compelled togive the Exe- 
cutions , notw:thſtanding of any Promiſe to the contrair - Neither is the 
Defence Relevant, that the Sheriff had nor ſufficiency of Force , bur he 
ought to have attacked the Rebel, and nothing could exoner him but an 
aQual Force, wi majore. 
The Lords Repelled the i*&fences, and Decerned againſt the Sheriff; 
Hay contra Hay, December 13. 1679, 
H? of Kirkland Purſues Patrick Hay for Spuilzying of his Corns, and 
two Barn-yards, wherein lawtul Poynding being ſuſtained, by way 
of Defence, an Execution of the Poynding was produced, againſt which 
it was ObjeRed, that it was null, bearing ozly Poynding at the Croſs, by a 
Rip or Parcel of Corms, and procing the Bolls with the Fodder , |.ut bearing 


_ that the Meſſenger chooſed a ſkilful Caſter for proofing the Corns up- 
m Oath, and that ether Party was allowed to ſee the Proof caFten and mea- 


(wed, 


And therefore the Lords found the Execution null and admitted the 
quantities and prices to the Parties Oath #» [item ; But ordained the Fiers 
likewiſe to be produced,that thereby they might Tax the Price, it the Oath 
were exorbitant, and likewiſe would Tax the quantities, by the Teſtimonies 
of the Witneſſes adduced by the Parſuer, it his Oath as to the quantities 


 feemedexorbirtant. 


The Children of Moxſwall contra the Creditors thereof, 
December 16, 1679, 

_— Laird of Monſwall having Dilponed his Eſtate to his eldeſt Son in 
his Contra&t ot Marriage, Reſerving to himſelf to affe or burden the 
ſame with 18000 werks for his Childrens Proviſions and other Affairs, where- 
upon he did grant Bond to his many younger Children for goco merks, 
without a Clauſe That the Deceaſing Portion ſhould belong to the Survivers, 
Yyyy 2 {o 


724 The Deciſ#ons of the Lords of Seſſion, 1679, 


ſo that by the Death of the Children there remained 5000 merks due with 
annualrent, fince the Date of the Bonds, the eldeſt Son being Intett y 
the Contra& of Marriage, renews ſeveral Bonds granted by his Father to 
his Creditors, who thereupon Appryſed the Eſtate from another Son, as 
repreſenting his Brother , and thence aroſe a Competition betwixt thele 
Creditors and the Children , which was Diſpute, and Interlocutors there. 
on, on the 11 of this Inſtant, Whereby the C hildren were preferred, |t y,, 
now further alledged for the Creditors, That this Reſervation to theF,. 
ther 10 burden, could import only an obligation upon the Son, and could 
not be effectual again't ſingular Succellors, eſpecially ſeing it was not ex. 
preſt in the Sons Seaſing , but only ſecundum jroviſiones in didfo comtracly 
contenias : Which if it were ſuſtained ſufficient,it would deſtroy all Cregj. 
tors, and evacuat the Security by Regiſtration of Seafins. 29, Thay h 
ſuch a Clauſe could be real and «ffeual againl(t ſingular Succeſlors, yet it 
being but a Faculty fo burden, that Faculty could not be exerced, by. 
gittimo modo, viz, by a valid Infeftment in favours of the Children : But her, 
there is only a baſe Infettment, never cled with Poſlefſion; and therefyie 
the Creditors publick Infeftment is pretcrable thereto. It was anſwered fe 
the Children, That there may be obligements in Infeftments meer]y perſon. 
al, as the obligement ro Warrand; but where an Infeftrent is granted with 
a burden tranſit cum ſuo onere, always to ſingular Succeflors, which ismep 
ordinar for Provifions of Children that Fathers Infeft their eld Song 
with the burden ofſuch ſums to their Children, which ſums become debit 
fundi, and affe&t the ſame even againſt ſingular Succelſors, and has been 
the ordinar Security for Children, never contraverted. It is true, anterj. 
or Creditors might reduce the ſame as fraudulent, ifthe Father had not; 
ſufficient Eſtate to pay all his Creditors, and theſe Proviſions likewiſe, x 
was found in this caſe : But if he might lawfully and without Fraud reſerve 
ſuch Proviſions, the ſame were <ffe&ual to the Children, and noanterior 
or poſterior Debt of the Fathers could exclude the ſame, in the ſame way 
asif the Father had then perfected a valid Infeftment to his Children, and 
as to the generality of theR eſervation, whatever it might import as to Credi- 
tors Contrafting thereafter, being inſaared by ſuch a generality, yetit can 
have no moment as to the Creditors, prior to the Reſervation, and asthe 
Reſervation would have been beyond Debate, ifthe Father had Dſponed 
to the Son, with the burden of 9000 merks to his Children, the power to 
burden is as rea] when exerciſed ; for though it would have evaniſhed, if 
it had never been exerciſed, yet it being exerciſed, it is as effeQual as if 
it had been at firſt ſpecial, burdening the Land with ſuch a ſum to the Chil. 
dren ; neither is there any ſpecial manner in the Clauſe of burdening; and 
therefore the Faculty was ſufficiently exerced by granting Bonds ot Provi- 
fion by the Father, expreſly relative to the Faculty reſerved, and here there 
is not only the Bonds, but a Seaſin. thereupon, which cannot be excluded 
by the Creditors poſterior publick Infeftments, becauſe it is founded ona 
real Cauſe , viz. The Reſervation in the Sons Infeſtment ; which Infeftment 
being cled with Poſſeſſion in the Sons Perlon, is thereby eff tual ad cymem 
effeum , not only as tothe Son, but as to the Children by the Kelervatis 
on, exerced by the Father, although the Creditors had Appryled from 
the Fat} er the Lands with this Reſervation per expreſſum, * The Lords 
have juſtly found, that he having a ſufficient Eſtate, both for his Debis 
© and their Proviſions , this Faculty could not be exhauſted by prior Credt- 
© tors, ſeing it bears a power to take on and burden, Much leſs can 4p- 
proſing 
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ings againſt the Son, or the Sons Succefſors, for the Fathers anteriof 
Debts, renewed by the Son, exclude the Childrens Reſervarion. 

The Lords found the Reſervation of the Faculty to the Father, was not 
only perſonal, buta rea] burden upon the Eſtate, fo ſoon asit was exerced, 
and that it was exerced by the Childreos Proviſion , and therefore prefer- 
ed the Childrens Proviſions tothe Creditors publick [»feſtments upontheir 


rolangs. 
Apr p Allan contra Luke and eHckean, eodem die. 
Obert Allan having purſued Lake and Mckean tor a parcel of Wine de+ 
ijvered by him by their Warrand to Johr Guthry in Dong/as, tur prove 
ing whereot, he produced a Decreet at the inflance of Luke and Mckear a- 
inſt Guthrie, upon that ſame Narrative before the Conmifſar of Lanark, 
ce him to pay the Wine, and relieve them; yet the Commillar of Glaſ- 
would not ſuſtain the Decreet, unleſs 44ar proved that the Frocels be- 
fore the Commiſſar of Lanark was purſued by Luke or Mckean, or by their 
Warrand, whereupon A{4an raiſed Advocation at his own inftance, betore 
the Commiſlar of Glaſgow upon iniquity, with a Reduction of the Commil- 
fars [nterlocutor. 

The Lords found that a Decreet of the Commillar of Lanark was pro. 
bative, and that the Commillar of Glaſgow ſhould have ſuſtaiged the ſame, 
unle(s Colluſion had been poſitively offered to have been provenby the Oath 
ofL-leor Mckean, or per membra curie, that the whole affair was carried 
onby .1{an and not by them. 


Fothringhame contra Manld, December 20, 1679, | 
Othringhame ot Pourie having obtained a Decreet of poynding of the 
þ- Ground of Lands belonging to Manld of Balumby, he raiſed ReduQti« 
on onthis Reaſon, that Powry having bought the Lands of Muizhoyſe , and 
being obliged ro procure himſelf Infcft by the Superiour upon his own 
Charges, .be had taken a Right from the Earl of Crawfoord Superiour, to 


' many years bygone of the Nor-entry of theſe Lands , in the name of Barn- 


decb, his Couſin-German as his Confident, in Truſt to his behove. This 
being a matter of Truſt, the Lords ex officio Ordained Bandoch to Depone, 
who accordingly Depuned upon ſeveral Interrogators, given 1n for 
Ballumby, and his Oath did bear, * That the Gift wasto his own behove, 
'and no ways to the behove of Poxry, which were the firſt words of the 
Oath, and did alſo bear, * Anſwers to his ſpecial Interrogators ; which 
Oath coming to be Adviſed , it was alledged, that thereby the Truſt was 
proven, it bearing, *That Poxry was Adviſed, that a Gift in his own name 
*of the Non-entry, would afford him no more than what he payed for 
*It, and that Poxry had payed the Earl of Crawfoord the Compolition,with- 
*out Bond from Bandech, but that Bandoch had repayed him, It was an- 
ſwered, That Bandochs Oath being poſitive That the Giſt was to his own be- 
bove, and not to Powries, nothing elſe in the Oath could be made uſe ofto 
Infera Truſt, as the Lords had already practiſed, and reſolved that after a 
general Interrogator Depon'd upon MNegative,no ſpecial Interrogator expiſ- 
cating the ſame thing, ſhould be allowed,leaſt parties might be enſnared, 
either to ſwear falſely , or by inferred contradiRions, to be perjured. It 
wasreplyed, That the Lords had only given Warrand, that after any par- 
ty had upon their Interrogators taken the Depoſition in general, that the 

nent might not be Examined thereafter upon particular Interrogators, 
that might contradit the general Depoſition. But in this caſe the general 
laterrogator is laſt, and Ba»dech is not Examined preciſely in order to the 
Interrogators, but begins his Oath in anſwer to the general Interrogator, 
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_ and then Depons as tothe reſt, fo that his Oath muſt be conſidered as to 
the whole Tenor ofit 3 Neither is the general Depoſition clear, for Bay 
doch might probably have been in the opinion , that there was no Truſs 
becauſe Truſt was not expreſt, nor any promiſe of Back-bond, which 0 
cautious party uſes to adhibite, but on the contrary , they are prohibite tg 
have any promiſe, or Back-bond, and it is a moſt proper Truſt, when the 
true meaning of the parties is, that he whoſe name is in a Right, ſhall not 
apply the whole benefit of it to himſelf, but ſhall apply it in whole, orig 
part toanother, which is properly fidei commiſſum. 

The Lords found that the whole Tenor ought to be conſidered, and O;, 
dained Bandoch to Depone what his meaning was in his former Depoſition 
That the Gift was not toPouries behove, whether that was only that he had viven 
no Promiſe or Back-bond, to apply it to Powries behove, or whether the 
true meaning and deſign was not, that Powry put him upon it, upon conſ. 
dence that he would apply the benefit of it to Powry, whereupon Bandoh 
having Deponed Negative, as to both theſe points, the Lords found the 
Oath proved no Truſt. 

Gordon contra Ferguſon, December 23.1599. 

Ordon of Troquhen purſues a Reduction of an Iatctiment granted by 
G Cannon of Blackmark to Cannon of Marrogat his Brother, beating for 
undertaking all bis Debts , and for love and favour, and of a Dilp-fitiongrant, 
ed by Marrogat to Ferguſon of Keiroch, the 1eafon ot Reducti.»11 wasupon 
the At of Parliament 1621. The Detender alledged abſ.\lvitor, becaule 
he was no Conjund@ perſon , nor partaker of the Fraud betwixt the two 
Brothers, but payed a competent price; and by the foreſaid AR, third par- 
ties not partaking in the Fraud are ſecure, . The Purſuer anſwered, That 
Ferguſon was neceflarly partaker of t''e Fraud, 1t being in the body of his 
authors Right, that albeit it buire for undertaking the Diſponers Dett, yet 
there was only 600 pounds mentioned 1n a blank,which is ſcored,and which 
could not be an adequat price. The Lords found that Ferguſon could nt 
be freeof the Participation of the Fraud in bis authors Right, It was furtheral- 
ledged by Ferguſon, That the ſumexpreſt in Blackmarks Diſpoſition to his 
Brother, wasdueto him, and therefore he might lawfully take a Difſpoliti- 
on from Blackmark, or from Marrogat his Brother, which behoved tobe, 
feual, as to his own ſum, which was Black marks anterior Debt. 

The Lords ſuſtained the Diſpofition in ſo far as concerned Ferguſon:own 
ſum due by Blackmark, but declared the Right might be affeCted by the Pur- 
ſuer quoad reliquums, that he might recleem upon payment of Fergyſons ſum, 
unleſs it were proven that Blackwark was a notour Bankrupt, when he Dil 
poned to his Brother, and ſo could nut Dilpone to une Creditor 1n prejudice 
of another. 

Erskins contra Carnegies and Smith, eodemy die, 

w= Erikin having Adjudged certain Tenements in Edinburgh,upon a Debt 

due by Alexander Carnegie, Purſucs Janet Sth \\ elict of the ſaid Alex- 
ander, as Poſitilor of the Maills and Duties. Compearance was made for 
James and Elizabeth Carnegies, who craved preference for the half of ite 
Rents of theſe Tenements, becauſe by ContraR ot Marriage betwixt the aid 
Alexander and the ſaid Fanet Smith, *(he was provided to the | iferent 0f 
© the ſaids whole Tenements , bur in caſe there were Children Surviving 
© the reſtricts her ſelf ro the one half, and renounced the ſame in favour 
* of the Children; So they being the only Children of that Marriage, 
have right to that half, The Purſuer anſwered, That this was a traudt- 


lent contrivance, to prefer Children to Creditors, preceeding the yr 
tract, 
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ira, which if ſuſtained, would be of pernicious conſequence; for though 
; Mother may reſtrict in tayours of Children, where there remains to the 
Father a ſufficient free Eſtate, to ſatisfie his Debt, but here the Purſuer 
#25 20 anterior Creditor, and. the Detun&ts whole Means and Eſtate was 
Lifereated by his Wife , his Tenements being worth 1800 merks, or 
1000 pounds, and the Tocher alſo Literented by the Wite, being 5000 


merks, ſo that the Literent was exotbitant, and the Conſtituent had no- 


thing unliterented, It was Replyed, That befide the Tocher he had 1000 
s tobe payed at his Good- Fathers Death, with the Property of the 
Houſes and the Tocher, 
The Lords found the Joynture was exorbitant, and the Reſtriion frau- 
dulent, and theretore preferred rhe Creditor tor his annualrent, ducing the 
Liferenters Lite, and the Tocher thereafter, 


Grieve Tennent to Fohnſton of We#eraw Supplicant contra eodem die. 

He Laird of Weſteraw having taken a Decreer againſt Grieve his Ten» 
T] nent in his own Court, tor Green Wood, and arreſted thereupon, 
The Tennent defares the Arreſtment to. be louſed upon Caution, where. 

it occurred to the Lords, toconfider whether the common priviledge 
by the ſtile of louſing arreſlments, which bears an exception, Providing it 
be nat on a Decreet , and found that it extended to Barons Decreets, and 


" therefore refuſed the Bill. 


Farquherſon contra the Earl of Aboyn, Drcember 24. 1570, 

pany being by the Biſhop of Aberdees Inteft ina Fairin the Kirk- 

town of 6irſe, Purſues Declarator againſt the Earl of 4boyn, thatalate 
Gilt by the King to the Earl tor keeping that ſame day upon his Land in the 
Neighbour-hood was obtained by obreption, or ſubreprion, the King nor 
knowing that he. had granted aFair,that ſame day to the Biſhop of Aberdeen, 
to which the Puſuer has Right, within a mile or thereby of the Purſuers 
Fair, and which was taken in emu/ationem wicini, and therefore ought to 
ceale, The Detender alledged abſolvitor; 19. Becauſe the King ma 

e Erection of Burghs or Fairs, where he pleaſes, and ordinarly — 
Burghs of Barony at the Ports of Royal Burghs, and Burghs Royal within 
the bounds affigned to other Burghs-Royal, which neither was, nor canbe 
challenged without incroachment upon the Prerogative, much leſscan this 
Fair be challenged, 2®, ingranting of Fairs, chict reſpeR is to be carried 
tothe publick Good, which appeareth in giving the Earl this Fair, becauſe it 
offered to be proven, that it is above two miles diſtant from the Purſu- 
ers Fair, and there is interjeted the Water of Dee, which is frequently ſo 
imperuous , that Paſſengers or Cattel cannot paſs, and there is very little 
accommodation at the place of the Purſuers Fair, and good accommodati- 
on in the Defenders, which is a Burgh of Barony, The Purſuer Anſwer- 
ed, 7 hat there is here no Debate of the Prerogative, what the King might 
do, bur what he would have done, if he had known there was a Fair incon- 
fiſtent with the Earls Fair, granted to his Predeceſſors ſome hundred years 
220. and therefore the Earls Fairmuſt be Declared to have been procured 
ſappreſſa veritate,or expreſſa facultatezand therefore is void; Neither are the 
allegiances for the Earl Relevant, for there is not a miles diſtance berwixt 
the Fairs, bur ſuppole there were two, it were not (ufficientz and as for 
the paſſage of the River, it imports not, for this Fair is the greateſt Fair 
in the North torCattel, which comes always from the North,and ſold there, 
and then brought to the South , ſo that though they were bought in the 
Excls Fair , they muſt paſs Dee before they go South and it is norour, 
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thar there is a Boat on Dee ſufficient for Paſſengers at all times, and tha 
Cattel can ſweem the River at any time, and chis cafe in al} the circumſtzy 
ces after tull Debate hath been determined betore bv cheLotds,in the caſeze 
the inſtance of Mr, David Falconer againſt G/tnbervie,upon the 
day of years, marked by Dury ; and if the Lords ſhouldfy. 
Rain ſach a Preparative, that powerful people might ſer up Mercats or Faire 
near the Mercats of their Inferiotits, who by theirinfluence might draw the 
Mercats wholly to themſelves, it would be of pernicious conſequence 
The Lords ſuſtained the Declarator , and repelled the Defences _ , 
found that the Earl could not imperrat, nor make uſe of a Fair ar this G& 
ſtance, till che Purſyers Fair were ended, or a Moneth before the (ame, 


Combline contrra Corbie, eodem die, 

Arion Combline purlues Redu&tion of an Appryſing led againſt he; 
M and inſiſts on this Reaſon, that the Executions of the Denioiyicis, 
tion and Inſtrument of Requiſition ate falſe, and offers toimprovethe lame 
and craves the Defender way bide thereby, with Certification if he do the 
that they ſhall be holden and repute falſe and feinzied: The Defende; 
offered to bide by the ſame,as having fo received them from theNotrar and 
Meſſenger, It was an{wered, That he ought tb abide by them as true. and 
if hepleaſe to proteſt that he knew riothing elſe, but that he received them,as 
believing them to be true,he might do it ſo at his hazard, as the Lords had 
determined the 121nftant,in the caſeGray ofSkilbo contra Robertſon ofKindee, 
but not recorded heretill July 14. 1680. It was Replyed, That the Lords being 
accuſtomed to admit qualified abiding by the Writs, 45 that ikey were found. 
mongſt aDefuntt:Writs, which were delivered 10 aCedent;zmuch more ought they 
to ſuſtaih qualified biding by, on the Inſtruments of Nottars,or Executicns 
of Meſſengers, which are ordinarly done ih the abſence of the Imployers, 
ſo that if they be abidden by {imply astrue, and yet be improven, the Cri- 
witial Judges who do ſummarly proceed upon the Lords row A with- 
out further proof, may condemnthe Utler abiding by, as £4rt and Part, 
and the Proteſtation will avail nothing , unleſs it were not only permitted, 
but admitted by the Lords, ſeing the other Party will Proteſt in thecot- 
trair,and the CriminalCourt being peremptor,there will be notime toadmit 
ſuch proteſtations , and frequently it cannot be inſtructed, for none take 
Witneſſes at receiving or finding of Writs, and there is a great difference 
of principal Writs made to Parties, who are preſumed tobe preſentat the 
making thereof,and the Executions of Mefſengers,orInſtruments of Nottan, 
which are ordinarly 1n their abſence , and the former Deciſion was in the 
cale of a-Bond granted to a Creditor himſelf It was anſwered, That the 
ancient cuſtom of the Lords was always to improve Writs quarrelled, if 
they were not abidden by ſimply as true. It is true, of late the Lords have 
allowed qualificationsto be adjetted, on the perilof the Adjefter, but ne- 
ver do approve the ſame , and now have reſolved to ſuffer only Proteſts 
tion for freeing the Uſer of acceſſion, and has allowed them to inſtru the 
ſame during the Proceſs before them, wherein if they give ſuch evidences 
as the matter require, the Lords will never remit the Forgery to the u- 
ſtices, as either done by the Uſer, or whereunto hes acceſſoryz but ſeing 
Forgeries are ſo frequent, and that it is als eafie to Forge a Writ, asdone 
by another , and affigned by him tothe Forger himſelf, as done by a De 
birorimmediatly to the Forger, it would be very hurtful, ſo to encourage 
Forgers, by ſuffering the Uſer to bide by quit;ficate, and that upon his own 
aſſertiun only ; neither is there any difference as to thisand the —_— 
0 
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of 8kbo, where the Bond in queſtion was of a Date in the infancy ofthe 
editor. 
._—r pi Ordained the Defender to bide by the Writ as true, and ſafe 
fred bim ro add Proteſtation, asto his being free ofany Forgery, and that 
heteceived the Writs from the Nottar and — as true, and that he 
mipht aſtru& bis Proteſtation, by producing the Nottar or Meſſenger to 
own the Writs as true, and figned by them, or by ſuch other Evidences as 
he thought fit. 
Hume contra Taylor, eodem die, 
Thar Hume having arreſted all Sums and Goods belonging to the Earl of 
J'sexforth, in the hands of Taylor Drover, purſues to make forth- 
coming, whereupon Taylor Depones that there was a Contra betwixt 
him and the Earl, whereby the Earl was obliged to deliver him a great number 
s, and that he did advance co400 merks in part of payment of the 
ice thereof, and that a great part of the Cows were never delivered, or 

y more than what he had advanced and payed, and that the Earl and 
he had cancelled the Comra@ after the Arreſtment. At the Adviſing of 
which Oath, the Purſuer alledged that the Oath proved her Libel in fo 
far as the Defender acknowledged , that at the time of the arreſtment he 
wa obliged to have payed to the Earl a conſiderable ſum of Money, and 
that he had received a great number of Cows from him, and that this 
Debt was Conſtitute by a Writ, and therefore the quality adjefted by him, 
as 16 the advancement of the Money , and payment of the price of the Cows, can- 
not be proven by his own Oath as a quality, but muſt be inſtructed by 
Writ, for if this preparative ſhall be ſuſtained, that after arreſtment, par- 
ties could liberat themſelves .from their Contratts, and cancel them, and 
take ll to their own Oath, both Charge and Diſcharge , It would ruine 
Creditors , and therefore the Defender muſt prove the payment , or ad- 
rance by Writ, feing the Earl of Seaforth , with whom the bargain was 
made, is dead. The Defender anſwered, That though the Contra were 
extant, it could operat nothing for the Purſuer, for unleſs it were pro- 
vet thatthe Cows had been delivered, the. price could not be due, being 
canſa data non' ſermta;, and if it were referred tothe Defenders Oath, that 
the Cows were rectived,as it is competent to him toDepone how many were 
received, ſoto Drpone that the price was payed, It was Replyed, That 
the Defender could not warrantably cancel! the Contradt after thearreſt- 
ment, and then Depone upon both the Tenor and Implement of its But 
ſang he acknowledges a written Obligation, hc muſt prove the ſatisfaRion 
of t by Writ, ſeing the party contracter is dead. 

The Lords refufed to ſaſtain the qualities of Advance or Payment by the 
Onth; but allowed the Defender to prove the tenor of the Contra, that 
thereby it might appear, whether the advance was acknowledged in it, and 
afkpned a Term to prove, and to adminiculat the advance or payment, if it 
didnot appear by the ContraR,and that ſame Term to the Purſuer toprove 
that the Cows were received. 


Urquhart contra Dalgairno, January rt. 1680. 
05n Urquhart purſues Arthur Dalgzirno as vitions Intrometier with his Fa- 
tkers Goods,for payment of a Eond due by his Fatherto the Purſuer, The 
Defender alledged 4 bſolvitor, becauſe his Father having died in Septeavber 
at the Horn, he did a] poſſable diligence to purge vitious intromifſion,and 
In November thereafter, at the firlt time the Exchequer did fit after his Fa- 
thers death, he had obtained the Gitt of tis Fathers Eſchear, which _ 
L1ztz the 
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the ſame effc& as ifhe had Confirmed himſelf Executorto his Father, which 
would unqueſtionably have purged vitions Intromiſſion : For where the Ds. 
funR is Rebel, the habile way is a Gift of Eſcheat, and not a Con firmatiny 
The Purſuer anſwered, That neither Confirmation nor Gift could exglygg 
vitious Intromiſſion, unleſs they had been obtained ante litem motam ; 
berethis Purſuit was moved before the. Gift. .. It was Replyed, That albeir 
the ordinary Terms of the Defence of Confirmation be ante litew motam, Jet 
if the purſuit be intented before Confirmation or Gift can be obtained, i, 
is ſufficient that there is no negligence in obtaining thereof3 but untg 
Wives, Children, or any having intereſt inthe Moveables of Defingy, x 
Term to Confirm, or to obtain a Gift is neceſſarly g_ and ordinar] 
allowed tor fix Moneths at leaſtz and it were inconſiſtent. with Law ang 
Reaſon,that ifCreditors ſhould uſe ciration within a day or two after the De. 
funds death, that thereby vitions Intromiſſion ſhould be inferred, which 
could not be purged by Confirmation or Gift, though obtained as ſoon a 
it were poſſible. It was Duplyed, That is mota ought to ſtopall medling 
at leaſt 1tdid oblige the medlcrs to get warrand from the Commiſlarg toig- 
tromet upon Inventar till Edi#s might be ſerved, and Confirmation paſt; 
And what-ever may be allowed to the Wife and Children in the Family, 
to preſervethe Goods for ſome time, till Confirmation or Gift were taken, 
yet this Defender who was extra fawiliam, and foris familiat, could not 
without Inventar medle. It was Triplyed, That the Defender did not 
medle as prado, but did meddle as having juſt intereſt in the Goods, for 
relieving of his Fathers Debts and his Eſtate, 

The Lords found, that the Defender having an intereſt to preſerve his 
Fathers Moveables, and having followed the habile way of obtaining the 
Gift of Ejcheat obtained in November, whereas his Father died in September, 
that it was ſufficient to purge vitiows Intromiſſion, although the Intromiſſion 
was after Citation ; and alb-it he had no warrand from the Commiſers to 
intromet upon Inventar, which is not an ordinary method, but uſed 
the more knowing and cautious. This Cauſe being ſo determined in De- 
cember Jaſt, and the whole Debate —_—_ in a Bill by the Purfy. 
er, This day the Lords adhered to their former Interloquutor, 


Lithgow contra Murrays, &c. January 2. 1680. 

Ames and Nicol Lithgows purſues Probation of the Texor of a Diſpoſition 
granted by Umquhile John Lithgow, who had been long a Servant toSir 
James Murray ot Skrling, and having no Children, Diſponed two Tene- 
ments to Umquhile Mr, John Murray's Son, and burdened the one Tene- 
ment in Briſiow with 500 merks to Jawes and Nicol Lithgows, which Dif 
poſition being a- miſting, they purſue for proving the Tenor of it, and have 
gotten warrand to Examine Witneſles, to ly in retentis : They now pro 
duce an Inſtrument, bearing, That John Lithgow went to Kirk and Mercd, 
and adhered to the Diſpoſitionsmade by him to Mr. Fohr Murray, and pro- 
duced theOath of 2»intineFindlay,who had Married Lithgow: Siſter-daugh- 
ter.and appearand Heir,lying in a former Proceſs anent the ſame Diſpoliti 
on, bearing, That Quintine ſaw this Diſpoſition in the hands of Mr, Jobs 
Murray, containing the foreſaid Burden, together with the Teſtimonies of 
Mr, John King, who is Writer of the Diſpoſition, and Witneſſes therein, 
and Alexander Lockhart his Servant, who produces the Scroll of the Dif 
poſition, and both Witneſſes Depone that this was the Scroll , and that 
the Diſpoſition is Written exaQly conform thereto, and Subſcribed by 
the Defun&, and them as Witneſſes, The Defenders alledged that here 
was no Adminicles in Writ which could ſuſtain a Tenor, which is the molt 
dangerous 
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dangerous of all Proceſſes z for whereas a Wieneſs cannot prove above 
100 pounds Scots, by making up of Tezors, they can prove to the great- 
eſt value, and therefore the exiſtence of the Writ muſt be proven by Writ, 
and likewiſe the caſus amiſſionis by which the Writ was loſt, and fo was 
not retired. It was anſwered, That the Tenor of Bonds or Writs accuſto« 
med to be retired upon payment, the probation muſt be full as to the exiſt- 
ence of the Writ, by Writ under the Debitors hand, or by Judicial Ads; 
Butin Writs not accuſtomed to be retired, leſs probation 1s admitted ; fo 
the Tenor of a Contra& of Marriage was ſuſtained upon the Scroll of the 
ContraQ, and thoſe of the Writers and Witneſles, without any other Ad- 
minicle 3 and here there is not only an Inſtrument bearing Diſpoſetions by 
the Defun? to Mr.John Murray, whereas there is one only extant befade this, but 
4ſoa former Proceſs of Exhibition, wherein the Husband of the appearand 
Heir, to whom this Tenement would belong tree of burden, if this Diſpo- 
fition be not made up, who Depones he ſaw it is Mr. John Murrays hand. 
Likeas the Scroll and Witneſſes inſert comprehends a Clauſe diſpenſing with 
the not delivery. 

The Lords ſuſtained the Tenor, and found it ſufficiently proven, the 
Teſtimonies of the Witneſſes being ſo pregnant, ſeing where the Admi- 
nicles are ſo pregnant, the Teſtimonies of extraneous Witneſſes, Deponing 
upon the remembrance of the manner of the Tenor, will ſuffice, though 
there were no Witneſſes inſert, nor any who ſaw the Writ Subſcribed, 


Somervel/ contra Stayns, January 6, 1680. 
Ames Somervel as having a Gift of Baſtardie of Janet Stayns, upon which 
there is a Debate marked the 11 day of December laſt. It wasnow fur- 
ther alledged for the Defender, that the Declarator is not relevantly Li- 
belled, That the Defun@ was bolden and repute Baſtard in her life. It was 
anſwered, that being Baſtard reſults from this, that the Father and Mother 
were not Married, which is a Negative, and proves it ſelf, unleſs the De- 
fender offered to prove that they were Married, TheDefender Replyed, 
That the common Style of all Declarators of Baitardie is, That the Dejunts 
wer repute Beitard in his life, which muſt havea Poſitive Probation. Ir is 
true, that if this were offered to be proven, and the Defender did offer to 
prove lawful Marriage, and to have co-habited as Man and Wife, the De- 
fence would be preferable 3 But there is no neceſlity to propone it,unleſs 
the Purſuer offer to prove that the Defun& was repute Baſtard in her life, 
otherways upon the Gift of B:ſtardie, the whole Liedges might be pur to 
prove the real or repute Marriage of any,or all of their Predeceſſors, which 
were a great inconvenience : For in all theſe caſes,it a Negative proving it 
ſelf, were ſufficient to inferr Baſtardie, it might reach not only to Father, 
but Grand-father and Predeceſflors. 
The Lords found that the Purſuer was obliged to prove that the Detun& 
was holdenand repute Baſtard in her life, 


Mecbryzd contra Bryſon, eodems die. 

om Mcbryd having Adjudged a Tenement in Edinburgh from the Heirs 
of Mr. Andrew Bryſon, purſues a ReduQtion of a Diſpoſition by the ſaid 
Mr. Andrew to Andrew Bryſon his Couſin. german, on this reaſon, tbat the 
Diſpoſition Reſerves a power to the Baillie at any time in his life, etiam in ar- 
ticulo mortis, to Diſpone this Tenement, or to alienat or Wodſet the ſame 3 
and long thereafter there is a Declaration Signed by the ſaid Mr. Andrew, 
bearing, a relation of the ſaid Reſervation, and by vertue thereof, n— 

the Diſpoſition to be null and void, and ordaining his Heirs of Line to ſuc 
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as GOD and Nature hath ordained. | he Defender alledged: that the 
ſon is not relevant, becauſe the Declaration 1s not conform to the > 
reſerved, being only to Alienat or Wodſet z, and if need beis, it is offered 
be-proven, that after that Declaration he continued 1n his firſt reſolue; 
and did expteſs the ſame 3 Neither was this Declaration ever delivereg 
bur is ſuſpect,and if true, was lying ty the-DetunR.It was anſwered, That y; 
beic ſuch Clauſes in onerous Comtacts are ſtrittly to be obſerved, yer thi 
is a gratuitous Diſpoſition, and.conditional, failzieing Heirs of his own (,. 
dy, and bearing a power 19 alter on death-bed,ſo. is of a Teſtamentary Nature 
and therefore: moſt favourable and amply to be extended, according tothe 
tzuerintent,” which is a power to alter , for the conſtitution of an Annu 
rerity'or burdening with Money, would be effeQtua], albeit not in the (pe- 
cifick terms /and'the words, /Ordaining 1he Heirs of Lineto ſucceed, ig a git 
poſitive word 5: but however any alteration in what-ever terms expreſ j 
ſufficient. [2 | 
The Lords found the power reſerved , validly exerced by the Declar- 
tion produced, - and therefore reduced the Diſpoſition, and found the De. 
claration cffecual, though not delivered, feing the power to altet in aj. 
culo:mortis, andin favours of the Heirs of Line, did neceflarily import that 
there was no neceflity to deliver the Writ, making the alteration in the 
Diſponers lite, 


to 


Mcclellan contra Mnuſbet, January 7. 1680. 
Ohn Mcclellan. having Adjudged av Annualrent by Infeftment upon a 
j Bond, and Adarr Muſhet having Afhignation to a part of the ſame Sup, 
the: Debitor raiſed double Poynding againſt them both, and alledged 1: 
beration from a part ofthe Sum, for Which he produces a Kenounciation 
from: the Creditor, before either of theſe Competitors Rights, and like- 
wiſe:two Diſcharges of parts of the Sum, Ir was anſwered for Mecclelles, 
That he being Lateft in areal Right, his Autt © s Rewonncidtion is not rele 
vant againſt him a fingular Succeflor, unlcfs it had contained a Procuratory 
ot Reſignation, and that an initrument of Reſignation ad remanentian had 
been raken thereupon. For as a Diſpoſition or Charter without a Saſs 
cannot. conſtitute an Annualrent, fo neither can a perſonal Renuncntionor 
Diichatge evacuat the ſame, without an Infirument of Ke/ignation ad rema- 
zentiam, the Annualrent being holden of the Debitor, It was Keylyed, 
That the A& of Parliament anent Regiſtration of Seaſi#s and Reverſon, 
doth ot only ſuſftaim Reſignations, but aljo Renounciations of Wodſets, when ds 
tz Regiſtratz and accordingly this Renownciation is marked Regiltrat in the 
ſaid Regiſter , and as to the other Diicharges there can be no controver- 
fie but they are valid as to Annualrents bygone reſting the time of thele 
Diſcharges, © The Lords ſuſtained the Renunciation, being duly Regs 
« ſtrar, and found it effeQual againſt a ſingular Succeſſor, and ſuſtained 
* the other Diſcharges, in ſo far as they extended to Annualrentsthenrel 
ing. It was further alledged for <Mclellaw, that he had uſed Inhibition 
gainſt his Author, before he granted this Rexwrciation, whereupon he hath 
raiſed Reduction of the laid Renunciation. It was anſwered, That Inbib- 
tion 1mpeds the perſon Inhibite toalienat any real Right, but doth not 
pede thele perſons Inhibite to pay him, and take from him either Diſcharge 
or Kenounciation, as was tound in the caſe of Mr. Jobr Elleis and Wiſhen, 
and jeveral times ſince, 
- he Lorcs found the Inbibition did not reach the Renounciation, or Di 
charge granced by the perſon. tabibize upon true payment, ſeing the Debs 
tor of the perſon Inhibite could not be hindered by Inbibition to pay and li 
berat himſelf, A'brid. 
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Mcbride contra the Lord Melvill, eodews dis, | 
Ax" He Counteſs of Lever being Debitor by Bond to Lachlan Zeſfie in 
7000 pound, he aſſigns the ſame to Jemes Mcbride Writer in Edin- 
harghg whereupon he purſues a Declarator, that this was « juit Debt,and that 
he wight affect the Eſtate of Lezer therewith by CApproſing or Arreſtment. 
The er alledged Compenſation, becauſe the Purſuers Cedent: was 
Chamberlain to the Counteſs of Leven his Debitos, and hath made no ac- 
count, and therefore by his Office he being obliged to do diligence for the 
Rental of that Eſtate, he is Debitor therefore, either as intrometting, or 
who ought to have intrometted, which is offered to be proven by Writ, 
viz. the Faddory granted by the Connteſs to Lauchlan, fo that Compenſation 
againſt the Cedent being relevant againſt the Aſiigney, the ſame maſt be 
ſuſtained _—_ this Purfuer, being inſtrufted by Writ prior to the Aﬀig- 
nation. The Purſuer anfwered, 19. That the Defender could not propone 
tion upon the Counteſs Rents, becauſe he hath no Right there- 
to, "and ſo by proponing thereof, cannot liberate the FaQor. 29, The 
Compenſation is not liquidate until the Fattors Intromiffion be proven, 
which muſt be inftantly verified, though the Debate were again(t the Factor 
bim{lf, much more when againſt his Aſſigney. The Defender Replyed, 
That Compenſation is equivalent to a Diſcharge, and therefore may be 
by any Party who hath intereſt to exclude the Debt compenſed, 
compenfing each other, do from the time of their concourſe ex- 
tinguiſh both Debts y ſo that if a Creditor be inſiſting againſt an Heir, it 
» competent to him to alledge Compenſation, though upon Moveable 
Sums due to the Defun&, which would belong to the E-xecutors, and not 
to the Heir. To the fecond, the FaQtory is in the Cedents own hand, 
which ought to be produced, and it will inftantly verifie and liquidate the 
Compenſation, for thereby it will appear that the FaQtor being lyable for 
diligence, is not only lyable for his Intromifhon, but for his Omifhon, 
according to the Counteſs Rental, of which one year will far exceed this 
Sum, as is notourly known. 

The Lords found the Compenſation competent to this Defender, al- 
though be hath no Right ro the Moveable Eſtate of the Counteſs in the 
fame way as if the Counteſs had been diſcharged, and found the Compen- 
ftion upon the Cedents FaQtory in Writ relevant againſt the Aſſigney, if 
the Factory contained a Sallary, albeit it mentioned no Obligment 


to do diligence, which is implyed in the nature of a FaRtory, unleſs the Fa- 


Qory be reftricted that the FaGor ſhall be comptable always for his Imtromiſſton, 
in which caſe the Lords found the Compenſation not liquid, and inſtant- 
ly verified, but ſuſtained the ſame,if the FaRory did eitherexpreſs an Oblig- 
went to do diligence, or contained a Sallary without reſtriQion,and ordained 
the Purſyer to produce the FaRory, it being preſumed to be in his Ce- 
dents hand. It wasalſo alledged, That the FaQtor or his Cedent could not 
purſue his Conſtituent or her Repreſentative ente redditas rationes in the 
lame way as a Tutor or Curator, which the Lords ſuf ained not, theſe being 
; rag Priviledges of Pupils and Minors againſt ther Tutors or Curators 


Hay contra the Lady Ballegerno, eodem die, 
J- Hay being Infeft in the Lands of Myrie, purſues the Lady Bafe- 
 gerno and others for Reduttion and Improbation of any Rights they can 
_ to that Land, and craved Certification contra non producfa, The 
er alledged no Certification, Becauſe the Purſuers Title is reduced 
ex capite inhibitionis, The Purſuer anſwered, That a Reduftion ex capite 
| Lttz 3 inhibitionis 
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inhibitionis hath only effe& asto the Sum upon which the Inhibition 
ceeded, that it may affe the Debitors real Rights, and fo is but a qua} 
fied Right of ReduQion pro tanto, and 'can be founded on by wa by 
theſe who have Right to the Sum on which the Inhibition proceeded, 
The Lords repelled the Defence, and affigned a term to the Purſuer to 
produce, or otherwiſe ordained Certification to paſs contra non progyg, 


Purves contra the Laird of Luſs, Fanuary 9. 1680, 

gf William Purves having obrained the Gitt of the Marriage of the Lijng 

of Luſs, by holding the Lands of Dinnerbrook, &c. of the King, & 
Steward and Prince of Scotland ; thereupon purſues Declarator for the 
Avail of the Marriage. The Defender alledged Abſolvitor, Becauſe he 
holds the Barony of ſs Taxt-Ward of the King,. who by his Royal Pr. 
rogative excludes all other Superiors from the Marriage of the Kings. Ward. 
Vaſlal, and fo doth exclude any Marriage due tor Lands in the Þ rincipgj. 
ty, which is a Fes } olden of the Ki'g, in which the Prince is his Y 
and fo a Subje&. It was anſwered for the Purſuer, That when the Prince 
is exiſtent, he is a Subje&t, and would be excluded from a Marriage of hi 
Ward-Vaſlal, if that Vaſlal hold any Ward-Lands of the King Taxed 
Untaxed ; but when there is no Prince exiſtent, the Principality bel 
to the King, and all the Caſualities thereof falls to the King propriy jure 
ſo that there being a Simple-Ward and Taxt- Ward both due to the King, 
the one excludes not the other. The Defender Replyed, Thar it being be- 

ond doubr,if there were a Prince exiſting,no Marriage would be dye out 

of theſe Lands holden of the Prince, the accidens of his nun-exiſtence 
being without the Vaſlals fault, con import no prejudice to them by mak- 
ing them lyable in a \'arriage to the King ; for albeit it be true, that the 
Marriage of Ward- Vaſſals not being due to every Superior, but only once 
to the preferable S.,perior, who among Subjedts is the eldeſt Superior, but 
when the King is in competition, by the eninency of his dignity he hath 
the Marriage,though he be not the muſt ancient Superior, yet that s only 
as King by the Prerogative of his Crown, but he hath no rightto thePrig- 
cipality as King, but as Prince and Steward of Scotland, when there isno 
Prince ſupplendo vicem of the Princ- 3 for when there is a Prince Pupil, 
the Kings acts as lawfu] Adminiſtrator ro him, and when there is no Prince, 
the King adts i= vice of the Prince, that the Princes Vaſſals may not want 
a Superior, and therefore Gitts granted by the King of the Caſualities of the 
Principality would be poſtponned to Gifts granted by the ſame King a 
Prince and Steward of Scotland, which is the only habile way, ſothat the 
Prerogative of the Royal Dignity takes no place as to the Principaluy, 
more than if a Superior ly out and «enter not his Vaſſal, whereby he might 
recur to the King, and be Inteft by him ſa#pplendo vicem of the man 
Superior, who thereby would loſs the Superiority during his life, and the 
Caſualitics thereof would belong tothe King, fo that if that Vaſlals Heir 
fell in Ward, his Marriage would belong to the King, and yet the King 
would not exc}ude a more ancient Superior, becauſe his Intereſt is but 
ſupplendo vicem of a Subje@, and therefore it muſt be ſo in the Principality, 
for though the Ere&ion of the Principality ve not extant, yet there isſuF 
ficient ground to know,that it is a Few holden of the Kjng, and that it ws 
the Eſtate of Waker, Steward of Scotland. whoſe Poſterity coming to the 
Crown by the Marriage of Lady Mary Bruce, Daughter to King Kober 
Bruce, the Eſtate of the Lord Steward was erefted in a Principality forthe 
- Kings eldeſt Son, comprehending the Barony of Renfrew, the Bailliares 


of Kilſtewart, Cunninghame and Carrick, and all the Stewartrics of = 
all 


dwvifibils, is als wel 
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lend,and many other Lands diſpet ft through the Kingdom, whereof the Prince 
when Major, had the tu!] Dominion, and could have changed Wards, gi- 
yen cuſtodies of Caſtles, Douries to the Princeſs, Penſions and thelike, all 
which are Deedsof Property; Neither was ever the Principality anfiered 
to the Crown, ſo that if the King might At as-Dominw during the not Ex- 
iftence of the Prince, he mighewithout Diſſolution, alienat the whole Prin- 
cjpality , which will. not be pretended z And therefore the Kings AQing 
during the non-exiſtence of the Prince , is not as King but as Prince and 
Stewart of Sco! land, and ſo but ſupplendo wicem, Or as curator hereditatis ja- 
cats: Neither was there ever any ſuch Caſuality claimed ot any perſon 
holding Ward, both of King and Prince, It was Duplyed for the Purſu- 
er, That no ereRiion of the Prixcipality being extant, ir muſt be preſumed 
to have been according to what was Rational for the King to give, which 
could be no more , -burasan Apayage to a Prince when he ſhould exiſt, or 
though it had been a Fee to the Prince yet it muſt have been preſumed 
to have been with Reſervztion to the King of all the Caſualities, during 
the non-exiſtence of the Prince, whichReſervation remains as a part of the 
laterelt in the ſame way , as perſons uſe to Intett their eldeſt Sons, 
Reſerving their frank Tenement, and all Caſualities during their Life, 
whereby they receive Vaſſals, and enjoy all Profits, not by the Sons /x-+ 
Jfiment but by their own /nfeftment, which ſtands undenuded quoad 
Reſervation, and it cannot be imagined , thar the King would other- 
givea Fee tothe Prince, who oft times exiſts not, and albeit during 
the not exiſtence, the King AR as Prince and Stewart z yet that is nor /up- 
vicem, but as Adminiſtrating his own proper Right, albeit diſtin&t 
om his annexed Property, and aRed under the name of Prince 3 ſo that 
the perſonal _— that prefers the King to other Superiours 5» jure ix- 
competent to him, as Xing, as Prince. Anditis a 
leſs inagination, that the King can act as a Subjet , which is in- 
compatible with his Royal Dignity, although ic were true that this Pre- 
rogative extends not to the Wards of Subjets, who through their defaulr 
have loſt the ſame during their life, and the Superiour enjoys the profits 
ſapplendo wicem,and ſo Acts not jure proprio, that cannot be drawn incon- 
ſequence tothe Principality, when there is no Prince,where the King acts 
jure proprio , and notas Admininiſtrator to the Prince , or the Principali- 
y, tor thereby the King would be |yable to comprt to the Prince, when he 
became to exiſt,in the ſame way that the Kings Officers are comptable to 
the Privce when exiſtent, for what is ated by the King as Adminiſtrator 
forthe Prince, which was never pretended as to the AQings in the non- 
exiſtence of the Prince, And there is apretended Deciſion of the Lords. 


That during the now-exiience of the Prince, the Gifts given by 
the King, though not as Stewart and Prince of Seotland are valid , and al- 
beita Gift by the King as Prince were preferable as more habile,yer ſill ic 
6 Gifted by the King jure proprio , and as Sowveraign Prince, whereas the 
Kings eldeſt Son is a Prince agnoſcens ſuperiorem , and (0 is no Soveraign 
Prince: Yet its the Soveraignty, which by his Dignity gives the preference, 
whether his Title be Emperonr, King, Prince or Duke, tor the Soveraign- 

Is compared to the S#x, and the Subjects to the Stars, which will all 
iſappear when the S#x ſhines,and to ſhow-that this keeps an exact anna- 
logy with the Laws of the Kingdom by the 16 4#, P, 1489, It is De- 
Clared 7 hat the Yaſals of the Prince ſhall be Members of Parliament, til 
the King ſhould have 4 Son that ſhould be immediat betwixt him and them, 
ts anſwer for them, ſo that when the Prince is not, his Vaſſals are imme- 
Z2i2 4 diat 
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diat Vaſſals to the King, -And by the late AR for changing of Wei 
Feu, and the Revocations of all the Kings, the ſame things are enaQeq O 
nent the Principality, as ancnt the Royulty, Ic was Triplyed, That theſs 

-utes are ſtrid5jurs, and cannot be. drawn in conſequence, and dobur 
conſtitute jw novum. It was Quadruplyed, T hat they arerather Detle. 
ratory of what was the Kings :Righr, than Conſtitutive of any 1, 
Right z Aad. as to the fayourot che Detenders intereſt , that its hargth,, 
without the Vaſſals fault, his condition ſhould become worſe by an aCCi 
dent, and that this may be drawn in example to the prejudice ot the Ieig. 
oes, It was Quintuplyed , That this cafes very rare , that one perſon 
ſhould hold Taxt»ward of the King, and Simpic-ward Of the Prince 11; 
that the Vaſlals condition may become worſe without his faulr, is evidenr 
for though a Superiour hath had a Ward-Yafſal tor hundreds of years, 20d 
- thereby his Marriages yetif that Vaſlal ac ;uire ay Ward land holden of the 
K ng immediatly, the King, though the lacer Superiour hath the yg;;. 
aze; orita Vaſſal hold Ward of two Subjefs, whereot the elder Supe 
our is preferable, yet it the younger Superiour Relign his Superiority to 
the King , the eldeſt Superiour is thereby exciuded, 1o that it is theFqye. 
raign Dignity that makes the preference, which holds nor onlyin the 31. 
alty and Principality, but in all Lands whereuaco the King coth ſuccecy, 
as by Forefaulture or Recoznition, or which he may acquire by Zxcqp. 
bion or Yendition. 

The Lords repelled the Defence, m reſpeR of the Reply, of thenon. 
exiſtence of a Prince, and found that the King had right to the fiaple war. 
riage holden of himas Prince, whiles there is no Prince exiltent, 


Brown contra the Town of Kirkcudiright, January 13. 1680, 

Rows of Nuntoun purſued a Removing againſt the Town of Kirked.- 
B bright , from the Salmond-fiſhing in the Water of Dee, adjacent to his 
Lands, eſpecially in the Pool called Gible-pool, The Defenders alledged 
that they were Infeft in their Burgh and Eurrow-lands ca piſcariis, and 
by vertue thereof have been fourty years in poſſeſſion of Salmoud-fiſting 
in this Pool, and though their Infettment bear not exprefly Salmord. fiſting, 
yet it is a Tittle for Preſcription of a Salmond-fiſhing, as well as an bet. 
ment in Faronia, both being #omina univerſitatis 3 and the Purluer is only 
infeft in his Lands, by a late Infeftment m the Salmond:- fiſhing of this 
Pool by the Biſhop of Ga#oway, and by the Colledge of Glaſgow, who had 
right during the Suppreſſion of Biſhops. But Salmond-fiſhing bavg 
inter regalia, can only be given by the King, and not by the Biſhop, unle's 
it had been in{tructed, that the King had Diſponed the ſame to the Bilkop, 
which is not done. The Lords hroing before anſwer Ordained either Party 
to prove their Poſſe|ſions arid Imerraptions, Witnelſes were adduced for tt 
ther, with a Precept of Warning and Execution for N»rtown, and a Sun- 
monds before the Stewart of Kirkeudbright againſt the Town, with ſcne 
Minuts of Proceſs on it, with the extract of Letters of Advocarion taktn 
off the Signet raiſed at the Towns Inftance for Advocating the Procels 
at Nuntouns inſtance againſt them, for removing from this Fiſhing, from 
the Stewart tothe Lords, The Lords having Adviſed the Frobation, found 
* That by the {pace of fourty vears before this Proceſs the Town had Fiſh, 
* ed with two Boats, and Nuntoun with one Boat,in the bounds contro- 
Fyerted, and they found them both to have right to a Salmond-filbing m the 
© ſame manner in time-coming, and had no regard to any interruption by 


© Nurtour, becauſe neither party had a fill right to Salmond-fiſhing, but 
*were 
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t were perfecting their right by Preſcription; ſo that Interruptions by ei* 
&her of them before thicir rights were compleat could have no «fe» 
«nleſs the parties right interrupted had been intermited, and had not 
«conſtant poſſeſſion yearly. It was further alledged for Nuntonn, That he 

aces Rights more than fourty years cuzs piſcationib. bearing a reddendo 
of Salmond tothe Biſhop, whereby his Kight was compleat; for in the Church 
Patrimony Decennalis &- triennalis poſſeſſor non tenetur docere de titulo;, and 


*herefore the Biſhops Title is preſumed, as it produced, bearing the Sal- 


wond-fiſhing, becauſe he has proven polleſſion be his Vaſſal for Salmond- 
fſhing for much more than thirteen years z and therefore atter the firſt 
thirtcen years poſſeſhon Nntonns right was compleat, -and (o the interrup- 
tions uſed by bim againſt the Town, were effeCtual to him to interrupt 
preſcription. Whereunto it was anſwered for the Town, that the pre- 

mprion of a Title from polefion, can go nofurther thanthe Poſſeſhon, 
ſo that the Biſhops Poſlcfſion by his Vaſlal being only of one Boats-fiſhing, 
the Biſhops Title can only be preſumed to be with Salmond-fiſhing by one 
Boat, which could nor exclude the King to give Fiſhing to.the Town of 
two Boats, This the Lords did alſo ſuſtain, It was further alledged for 
Nuntoun , T bat the reaſon of the Lords limiting the Biſhops. right to one 
Boat was, becauſe he poſſeſſed only by one, and the Town by two 
But it is offered to be proven,that anterior to the fourty years now proven 
3 toa conjun& probation, Nuntoxn did ſeveral years betore poſleſs alone, 
whereby his Title will not be limitted but abſolute, as if he were Iofeftin 
$lmond-fiſhing, whereby his [nterruprions againſt the Town within foar- 


ty years are cffe&ual, It was anſwered for the Town,. That they of- ' 


Fred to prove their Poſſeſſion was as ancient as Nuntouns; and though 
they ſhould not prove it, his interruption is null, proceeding upon a null 
"Warning, raifed before he was Infeft, 2%. Any Infeftment he had ex poſt 


faFo, was improven, and he hath taken late Infeftment after the im 


bation, 3% The Execution of the Warning is falſe, being atteſted by one 


"who defigns himſelf Nottar, and it isnotour that he was not admitted Not- 


tar ten yearsthereafter. And asto the Procels before the. Stewart, there 
is no Execution produced, nor is it evident, that the pretended Minuts 
thereon were the true hand of the Clerk, much leſs that they were Writ- 
ten when they bare date, And as tothe Advocation, it isno Deed of Nun- 
#oxns, but did proceed upon hearing of his intenting a Proceſs before the 
Stewart. 

The Lords found the Allegiance relevant for Nuntoun , That he Peſſeſt 
done before the Town Poſſe, and granted Warrand to either party to prove 
who had the moſt ancient Polleſtion, and in caſe the Biſhops Vaſlal were 
found more ancient,they ſuſtained the[»terraption by Nantoun upon theWar- 

'ring,notwithſtanding of the erroneousDefignation of theNottar,unleſs the 
'erity of the Executions were improven, and found Numtouns new Right 
after the Improbation, did carry with it all the pertinents ofthe Right, and 
Þ conſequently the Salmond-fiſhing, | 


; c, Lefh and Miller contra L ogan,Weir and others, January I5s 1680; | 


fer Skipper and Leſly owner, Purſues Logan, Weir and others, Mer- 
LY chantsin Aberdeen, upon this ground, That their Ship being fraught- 
ed by them from Fraxce in a Voyage homeward , m—rchs Mey, he was 
ſued by a Dutch. Privateer in the time of the Dutch. War,and two of the 


Merchants being a-board,bedid by theirAdvice,and theAdvice of the Com? 


Fay, finding that they could not eſcape, run im tothe neareſt Shore, and 
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made a hole in the bottom of the Ship, that the Privateer might not be 
able to carry her off, and this being at eleven a Clock in the Morning, yet 
the Privateer Boarded the Ship, and made an agreement to ſave the ods 
for 120 poundSterling,tor which he carried away one of the two Merchant 
a-board, and that no uſe was made of the Hole in the bottom ofthe Shi 
nor any Water entred therein , ſo thatthe Ship might have come off, bur 
that fame Night about twelve a Clock a Storm aroſe , which continixq 
four or five days, and at five days end the Ship was Wrack, and the Skips 
per and Seamen did diſ-load the Goods, and keeped them ſafe feyeral days 
till they were carryed away to Leith, and therefore concludes that the 
price of the Ship ſhould be made up by contribution between the Skipper 
andowners , according to the worth of the Ship, and the Merchants ac. 
cording to the proportion of their Goods a-board, with 300 poun!s ſor hjs 
and his Companies expencesin Dil-loading of the Goods, and keeping them 
on theShore. This was the fum of the Probation. At Adviſing whereot it was 
alledged, That the Merchants could not be lyable for any part of the lol 
of the Ship , becauſe it was the Skippers duty to carry their Goods to 
Leith, and what he did for ſhunning the Privateer was his Duty, astothe 
Merchants; buteas to his Ship, it was his own intereſt to prelerye his $hj 
from Capture , which js clear by the Hole that he ſtruck up, which if 
made uſe of, might have ſaved the Ship, but neither did, nor could fave 
the Goods, which were French Ware, and might have been carryed away 
by the Privateer, and therefore the Merchants were forced to Tranſa& with 
him, and have payed the ſum TranfaRed for, wherein the Skipper bare no 
part, 29, Ttisclear by the Probation, That the Ship periſhed not by rug+ 
ning a-ground, or by any Teck, by the Hole made of conſeny, butthat the 
might have gone off ſafe, and that ſhe was not broken till five days after, 
which was caſus fortititus, having no neceſſar connexion with the run- 
ning a-ſhorez and though there had been an expreſs Contra withthe 
Merchants to run her a-fhore, in cafe there could be no eſcape from Prj- 
vateeys, and that the Merchants in that caſe ſhould contribute for thedam- 
nage of the Ship, yet this would never have been extended ad cafus fortwitar, 
which are never undertaken but when expreft, but only ad caſux prow- 
fam, wiz. If the Ship had been broken, or run a-ſhore in a place which naquot « 
hrown Harbour, The Purſuer anfwered , That Leg. Rod, de Jen, 4! 
Damnage for common. ſafety ſhould have' a common Contribution, which s the 
reaſon or motive of that Law, which 1s now, become the Law of Nations, 
and is not only extended for caſtitig out of Ware, for lightning of a (lip, 
but to the cutting of Maſts, and the like; yea, to any Ranſom payed bath 
for Ship and Goods, and likewiſe what the *kipper did was zegotivarutib- 
ter geflumw for the Merchants. It was Replyed, That by the comman 
Rule of Juſtice, when any Party does any Deed neceſlar for preſervation 
oftheirown intereſt, though thereby greater advantage ariſe to others. lt 
founds.no Aion for bearing a part of the Expenſes, as if any man maprove 
a Writ wherein not only his Lands, but many others are Diſpaned, be 
hath noon againſt them for any Charges or Expenfes, becauſe headed 
en his-owa accompt, and their advantage is bur conſequential. Neither 
was that over kneerpret tobe negotinmm geſturr 5 and theretore &. R. de Jady, 
was nota Declaratory , but Statutory Law, And though it do now b#- 
come 2 Law of Nations, it cannot be extende? ad pares caſus, for the Mo- 
tives or Narratives of Seatutes,” do only infer a Conveniency , and nota 
Duty or' Right, excepr where the! Eaw is Declaratory So that without 
thas Law, any perſon throwing Goods over-board, would have ——_ 


Ve 
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@r Contribution of the reft, becauſe what he did was upon his own ac. 
count, and for his own ſatery, which if it might have ſaved him and the 
Ship, 4s he thought he would not have forborn , though all concern- 


4a 


ed would have contradicted it, But to encourage perſons ſo to do for 
common ſafety, the Rodian Law was introduced, which will not be exten- 
ded to other caſes, and ſo cannot infer that whatever is expended, having 
2 common advantage,ſhould be repaired by all that get advantage,yea the 
moſt common Rule in equity, quod nero debet locupletari ex alterius damno, 
doth only take place where that dammum is expended or done, not upon 
the account of the Expender, but there is nothing of the Leg. R. de jad. 
extending to this caſe, which if ſuſtained , would infer that whenever a 
$hipis broken, and the Goods ſafe, the Merchants ſhould pay for thedam- 
nage , it being eaſte to make pretences to run a-ſhore , as well to ſhun a 
ſtorm, as Capture by Privateers, | In which caſe the whole Probation muſt 
nece{{arly be by the Sea-men,as1t is 1n this caſe, where they prove a ſtorm 
to be five days without intromifſion , toconneR the ſtorm with the 
running a ground. It 1s true, that if a Sea-man cut his Maſt with conſent 
of the Merchants, he may ask reparation, but when it is overturned by 
form, Piracy, or accident, it infers no Contribution, 

The Lords found no Contribution in this caſe,and Aſſoilzied from theLibel, 
except only as to the Skippers and Companies Diſloading, and keeping the 
Goodson the Shore, for which they modified 300 pounds to be payed pro- 
portionally by the Merchants, according to their proportions of the Goods 


in the Ship,and if they prove not their proportions,that they ſhall all pay 


ually, 
_ 3th Gordon contra the Laird of Lee and others, eodem: die, 
Ordon of Nethermoor having Acjudged the Lends of Tarbrax from 
Dam ©Anna Lockhart, did thereupon purſue a Redution of 2 Tail- 
zie granted by William Lockhart of Tarbrax her Brother, providing his 
Eſtate to him and the Heirs of his own Body, - which failzying to Lee and 
bis Heirs, as being don? is leo, The Detender allecged no Proceſs, be- 
cauſe Parties neceſſar ro be called , were cited ar-ſeveral Diets by the firſt 
Citation, which if it ſhould be mened, and a day inſert for them all, there 
will not remain free days for the ſecond Citation, conform to the AR of 
Parliament,which the Execation produced can admir, and fixed Form will 
not admit different days of compearance in the ſame cauſe, when there is 
one concluſion againſt all thacare Cited, It was anſwered, That there was 
no Law requiring one day of compearance for all Parties in the Summons, 
and though it hath been ſo ordinarly, yet it cannot be ſhown, that ever a 
Summons was caſten for che contrair. 

The Lords re{uſed to ſuſtain the different days of compearance, but al- 
lowed the day of Compearance tor all to be inſert, ſo as it would anſwer for 
all the Executions, and that the ſame might be continued, and a Diligence 
granted for a ſecond Diet to all the Defenders, 


Brown contra Nicol, January 16.1680, | 
= having Right by progreſs to an Appryiing of ſome Tene- 
mentsSin Edinburgh Purſues Reduction of an anterior A 1.v tay 


unto Fohn Nicol has Right,on this Reaſon, that the Appryfſing was with- 


out Warrand, becauſe the Letters of Appryſing did not contain the Te- 
nements appryſed, neither doth the ſpecial Charge toenter Heir compre- 
hend the (aids Tenements , but both it and the Letters of Appryſing were 
blank, as to the particular Lands, and the blank is nowſcored our, neither 
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doth the execution of the ſpecial Charge expreſs the Lands, It was 2n 
ſwered, That the Meſſenger who is Judge to the Appryſing, was the ſam, 
that Execute the ſpecial Charge, and che Appryfing it lelt is the execuc, 
on of the Letters of Appryſing, and bears e: preſly that the Meſſenger by vg. 
tue of the ſpecial Charge, did charge the Debiters Heir to enter nOminatin 
to the Tenements in queſtion, that he denounced the ſame Tenement, Fa 
accordingly were Appryſedz So that though there were no EXECUtion for 
the ſpecial Charge, except the © ppry/ing , it is lufficient, anda moſ (Q, 
lemn execution, eſpecially atter ſo long time, 
The Lords ſuſtained the Appryfing, notwithſtanding of the (aids blanks * 
Acheſon contia Ker, eodem die, x 
Narew Acheſon hav.ng had Commiſhon from Sir William Ker Dire&o; 
A ot the Chancellary , to Write in the Chancellary, and being turned 
out by him, purſues him to Repone him ro his Seryice, The Detende; 
altedged Abſolvitor, Becauſe the Commiſſion being a Mandat is Reyoch. 
able ar pleaſure, and bears no definit time z and it was never heard, tha; 
Servant in an Ofhce had any turther Right than during his Maſters pleaye 
which is the common practice ot all that have Offices, It was anſwereg 
T hat ſpecial conſideration ought to be had in the Chancellary, there being 
ſo few alive who know the Style and Forms of it, which being the Re. 
cord of the Rights of the moſt important Lands and Eſtates in the Kins. 
dom , and of the Services and Retoars of all Heirs, none can ſerve therein 
bur ſuch as have a particular breeding tor that purpoſe, which the Purſyer 
had for theſe fitteen years with Fohn Acheſon, who had been Writer in 
the Chancellary above tourty years, which being a publick concern, $ir 
William ſhould not be ſuffered to pur a ſkiltul Servant our of the Chamber 
unleſs he can ſupply the ſame with a ſufficient one. 
The Lords found the Defence Relevant, That the DiredFor might rl 
his Commiſion, and put out his own Servant at his pleaſwre,albeit it bea pub- 
lick concern , that the Chancellary ſhould be Served with ſufficient bred 
Servants, as to which the Council have given Commiſſion to thele of their 
number who are Lords of Seſſion, to take inſpeRion of the Chancellary, 
how itis ſerved, and the Forms thereof obſerved, 


Gordon contia Hunter, eodem die, 
N a Competition betwixt Gorden of Trequhen and Fohn Hunter, both 
having adjudged the ſame Lands within year and day, Hunter craved 
a proportion of the Duties, It was alledged for T70quhen, That he could 
have no ſhate, till firſt he payed the whole Expenſes of the fiſt Adjudics- 
tion, and Infeftments thereon, becauſe by the Ac of Parliament 1661, 
between Debitor and Creditor, W hereby afl Appryſings within year and du) 
of the fir # effeTual Appriſing, are brought in part paſiu; It is exprelly pro- 
vided, That the firſt Appryſer be firſt ſatisfied of his whole expenſes of bis 
Approſings and Infeſtments, And by the AR anent 4djudications , gene- 
ral Adjudications of the whole Eſtate, are Declared to be in all Points inthe 
ſame caſe as Appryfiogs, | 
The Lords tound that the poſterior Adjudger could have no acceſs, until 
he ſatisfied the firſt Adjudger of his whole expenſes of his Appryſing and 
'nfeftments, 


The Earl of Southesk contra the Laird of Me/gum and others, 
Fanuary 20, 1680, 
7 Here are mutual Declerators betwixt the Earl of Southest and the He- 


retors, about the Muir of Momtromonte The Earl inſiſting to _ 
clare 
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clare his Right in this manner, vis, That King Robert the third granted 
in Heretable Right to John Tulloch, to keep the Muir of Montromont, far 
the wſe of the Kings Hunting , and to exadt quatuor denarios of the head of 
ewery Beaſt Paſturin thereon, and for every days pulling of Heather, and 
uſing of 7 urfs, with certain Tofts in the Muir uſed and wont , with power 
ty Rive gut any part of the Muir, and apply it to his own uſe: Of this Right 
here isno progreſs till the year 1581, And then there is a Charter gran- 
ted ro one Mood of the keeping of the ſaid Mnir, expreſſing ſeven Tofts 
oticalarly, and bearing a power to labour the ſaid Muir, or any part there- 
if, for Woeds proper wſe. This Charter 1s Confirmed by the King in a»n0 
1588, with a Nove Damwe, whereof Southesk ſhows a progreſs unto him. 
ſelt, who ſtands Infeft in the ſame Terms, The Detenders craves their 
Right of common Paſtsrage and Fewel through this whole Muir, to be De. 
cared free of any burden : W hereupon the Lords having Ordained the Par+ 
tiestoproduce all the Writs they would make uſe of, and appointed two 
of their number to viſit the Muir, and there to take Witneſſes for either 
party ot their Poſſeſſions 2nd Interruptions, which now coming to be Ad- 
ried, it did appear that this Muir is of great extent about twenty miles in 
circuit, and that two Tofts , one in the Eaſt, and one in the Weſt-end 
of the Muir, having always been, and yet are Laboured by the Earl and 
hisauthors paſt memory, that theEarl had uſed Interruptions by hounding 
of the Detenders Goods, nine years before the ſaid Vifitationz yet the 
Defenders proved fitty years Poſſeſſion of promiſcuous Paſturage of the 
whole Muir, but that there are particular parts of the Muir, neareſt to the 
Heretors Property , called their Fir1hs, from which they debarred others 
from pulling of Heather, and caſting of Feuel, but Paſturage was promiſ- 
cvous through all, except only Ardivie , who proved not fourty years 
peaceable poſſeſhon , betore the Earls Interruption, The Heretors alled- 
oed, that -_ had proven ſufficiently by their Titles produced , that 
their predeceſſors and Authors were Infeft in the Lands adjacent to the 
Muir, with Paſturage, Feal, and Divot in the Muir of <Montromont, and 
that anteriorto any Right, whereunto the Earl ſhows progres, 29, Though 
their Rights were poſterior, yer they are pertected by Preſcription, and that 
free of any Duty, 392, The Purſuers Right is not a Right of Property, but 
ofkeeping,with a Power to Rive out and Appropriat, which is but aFaculty, 
and not being made ule ot by Poſſeſſion or Interruption theſe 40 years, itis 
excluded by Preſcription, 4, Though it werea Right of Property,yet an in- 
definic Servitude of Pafturage or Feuel afficit omnems glebam , and hinders 
the Proprietar, much more the Keeper from Tillage , which in ſo far ex- 
cludes the indefinic Paſturage and Feuelage, It was anſwered for Sourhesk, 
That he oppons his Rights produced, whereby he hath expreſs Power to 
Labour and Appropriat any part of the” Muir, which at leaſt muſt import 
that Right, which the Roman Law calls de —— after which no 
Conſticution of a Servitude could be effecual, and though it were efteu- 
al by anterior Conſtitution or Preſcription, yer the import ofa Servitude 
dening a Property, muſt always be interpret according to what the Con- 
ſtituent could rationally be preſumed to grant or permit, which could never 
belurther extended than that the common Paſturage ſhould be with regard 
to, and (uch as his own Paſturage, that is, upon all that is Paſturable, which 
could not hinder him to Till, but could only import that whatever were Un- 
tilled, ſhould be in common Paſturage for the behove of the Dominent Te- 
nements, otherways the Conſtitution of common Paſturage to one Here- 
tor, for the uſe of a very (mall Tenement , which could not Fodder fix 
Aaaaa 3 Cows, 
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Cows, would not only bar the Heretor from Labouring what was not th 
aQually Laboured, but would bar him from granting poſterior Þaſty; os 
which theſe Heretors, nor no others did ever pretend to, and yer that little 
Paſturage afficit omnem glebam in fo far 2s Paſturable, ſo that the impor 
muſt be. that the Heretor is not hindeied to do any thing by Tillage Or 
oranting other Paſturages, {o that there be ſufficient tor the firſt Paſy;2g, 
which holes much clearer in thecaſe of Fenellazez and therefore the [ore 
in thecaſe of the Muir at the Path-head of Kirkaldy, where leveral Hee. 
tors of Houſes were Infett, with priviledge of Feal and Diyotin that Myjr 
yet the Heretor was allowed to Labour the Muir , leaving ſufficient for 
their Fea) and Divoty and in this caſe, though the Earl ſhould Labour x1 
the Muir, the Heretor hath no detriment as co the Paſturage, for one Aik. 
er which will be ploughed will be better chan ren in the Muir, and the 
one halt muſt always ly Ley; and it were a publick inconyeniency | | 
every Servitude on ſuch a vaſt Subje&, ſhould make it for ever unulefy 
for Tillageand Improvement, 29, The Purſuers Right is as Keeper, the 
Pro6perty remaining the Kings, to which no man claimeth a Right of Peg. 
perty; And therefore albeit the Purſuer and tys Authors had negleted the 
Right, and ſuffered Preſcription, yet the King who is Proprierarhas in. 
terrupted by a Proclamation, warranted by the Lords in anno 1628, Rz, 
tified inthe Parliament, 1633, Since which time there are not tou:ty years 
abating the years of the Ulurpation, Ir was Replyed for the Herergrs, 
Ti-:t the Tifage muſt be prejudicial to their Paſturage,ic being granted tg 
ſo many Heretors,to whom the uſe is :equiſir, tor therrProperty will rexch 
a!l that can ariſe by the Paſturage of the whole Muir,znd their Fuellige is 
neceſſar for them and their Tenrents, there being no Moſs within many 
Miles, nor in this Muir, which isa Channelly dry Ground, and will beng 
more nor is ſufficient to yield them thin 7 «rf in the Supertace, Andastg 
the Kings Intereſt, there is Warrand tor the Advocats concourſe, byr 
the King being Author to both parties , the Advocat cannot concur with 
the one againſt the other, without ſpecial Warrand, And a: to the Inter. 
ruption by the King , both by the Lorcs, and by the «FF of Parliament, 
its limited ro Teinds, Superiority of Kirk-lands, and to His Maje#ies an- 
nexed and un-annexed Property , whereot the Ferms ot Feu- Ferms have 
been compted tor in Exchequer fince the year 1445, which is the fiſt An- 
nexation of Property to the t.rown; and it cannot be pretended , that e- 
ver Compt was made in Exchequer for this Muir, tor any Office therein, 
and the {aid Limitation was neceflary, otherwiſe all che Lands in Scotland 
being preſumed once to be the Kings, and to have flowed trom him, he 
might call all the Rights in queſtion, againſt which the A of Preſcripti. 
on, torſccuring the Leidges Rightagaluſt all ci(quiet, was introduced, But 
herethrKing hath no intereſt in queſtion, tor all acknowledges the Right of 
Property under the Superfice, and the Right of Tillage of the whole $v- 
perfice is Diſponed by the King to the Earls Authors, and if the King 
were in the Field , almoſt all the Heretors have moſt «xpreſs Infettmeats 
from the King of Paſturage and Fenel inthe Muir of *Montromont, which 
would exclude the King by point of Right without Preſcription, It was 
iuplyed ſor the Heretor, That the conſequence of this Debate is of great 
importance , for it common Paſturage exclude 1ilage, Recent Grants by 
the King of Tillage, may draw in queſtion all the Commonties in Scotland; 
and as to the Clauſe in the Kings Interruption, it can be mezned only of the 
Kings Property, which was lyable to Ferm or Feu- ferm,or otherwiſe Rights 
ot Pioperty, given Ward, or Blench, could not be preſerved to —_ 
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Te was Triplyedfor the Earl, That where Common Paſturage is granted where 
no Tillage hath been of betore, or where the Commonty is incloſed, and 
one Herd ſerves for all; the Deſign there appears for the intereſt of the 
oper Lands to continue 7» fatu quo; Bur here Tillage being anterior to 
the Paſturage, and where the Paiturage will not be prejudged by the Til- 
oe, there 1s neither general nor particular inconvenience, and it were ab- 
furd to leave ſo great arract of Land Muir upon pretence of Fevel, 

The Lords would not allow the Advocat to inhilt on the Kings Intereſt, 
without a ſpecial warrand in writ , and the point of the Kings Intere 
ruption was NOt inſiſted in; But the Lords found, that not only the pow- 
er to Till, but actual Tillage had ever been, and is yet continued in this 


" Moir, and began before the Heretors Right of Paſturagez and found,that 


i did not hinder the Earl to labour any part of the Muir he pleaſcth, it be- 
ing always ſubjeR to the Heretors Paſturage, where-ever it was un-plow- 
ed, and they granted Commiſſion to two of their number to delign the fit- 
teſt places in the Vuir, that might be ſuthcient tor the Heretors, their Suc- 
ceſſors and Tennents, to be for Fexell ro them, without any Palturage. 


Hodge contra Story, eodeme die. 
Avid Hodge having purſued John Finlay Maſter of the Margaret of 
Leith, for an Accompt of a Loading of Coals, before the Admiral, 
who to evite Priſon, according to the cultom of the Admiral, who ſecures 
Parties Perſons, unleſs they find Caution judicio foftz &* judicatum ſolvi. The 
ſaid Jobr Finlay found Gilbert Story Caution; but before Sentence was pro» 
nounced in the Cauſe, Finlay died, whereupon Hodge obtained a Decreet 
of Transferrence betore the Lords againſt the Repreſentatives of Finlay, and 
Story as Cautioner for Umquhile Joh Finlay. It was alledged for the Cau- 
tioner, that his Bond judicatum ſolvi being granted for the Jeceaſt Jobs Fin- 
yy, he could never be Decerned, being deg before Scntence; and albe- 
itthe Aion may þe transferred againſt the DefunRs Repreſentatives, yet 
it can have no effect againſt the DefunCcts Cautioner judicaturr ſolvi, he not 
being obliged for what ſhould be Decerned againſt the Defuntts Heirs, but 
2painſt the Defun& perſonally; and Bonds of Caution in Suſpenfions were _ 
ever ſo interpret,that iftheSuſpender were notDccerned in his own life, the 
Cautioner was free, -un-till by an At of Sederunt it was changed for the fu- 
ture, It was anſwered, Heres & DefunGus junt eadems perſona in jure,and 
what is Decerned againſt the DefunCts Heir, is alike as againſt himſelf, 
The Lords found that the obligment judicatume ſolvi could not extend to 
what might be Decerned againſt the Defunits Repreſentatives, but only a- 


gainſt himſelf, 


Caddel contra Reath, January 21, 1680, 

Y Contra&t of Marriage betwixt Alexander Reath and Iſobel Caddel, 
B John Keath is obliged to pay 3000 merks to the ſaid Alexander his Son, 
and bis future $pouſe, to be imployed by them, by advice of their Parents to thems 
in Liferent, and the Bairns of the Marriage in Fee, and Andrew Caddel 3s 

edto pay in name of Tocher 4000 merks, of the which 3ooo0 merks the 
bid Alexander Reath gave a Diſcharge after the Marriagez John Reath be- 
np charged upon the Contra of Marriage topay this 3000 merks to be im- 
ployed as faidis 3 he Suſpends, and produces his Sons Diſcharge. And it 
vs alledged for Iſobel Cadde! and Alexander Reaths Creditors, that Johu 
Reah ought to pay the Sum to be imployed as aforeſaid, notwithſtanding 
of the Diſcharge, becauſe though it had proceeded upon true Paymens, yet 
wot being Subleribed by the Wife, it cannot- prejudge her, but'muſt be 
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imployed to her in Liferentz becauſe by the Claule in the Contra, « The 
& Sum is payable to the Husband and Wite, The Lords found the bir 
*© charge not being Subſcribed by the Wite, had no effe@ againſt paymen; 
« of the Sum to beimployed for her uſe, It was allo alledged for the Cre. 
ditors, that this Diſcharge could not Militat againſt them, albeit they were, 
Creditors to the Son after the Diſcharge, becaule they offered to prove h 
the Fathers Oath, that there was a fraudulent contrivance betwixt him = 
his Son, that the Father ſhould Contrad this Sum, but that it ſhoulq never 
be demanded, but diſcharged by the Son, and that accordingly it wa; 
Diſcharged after the Contra, and before the Marriage, and that that 
Diſcharge was ſuppreſt, and in place of it this Diſcharge atter the Mari. 
age was granted, which was a groſs Fraud, to inſnare Parties who might 
Contcact with the Son, who was a Trafhcking Merchant, and who by the 
Contratt had a viſible Eſtate, commonly known 3 but the Dilcharge iy; 
kept cloſs betwixt the Father and the Son. It was anſwered, That the Ag 
of Parliament having determined the manner of reducing of Fraudulent 
Deeds,only in favours of anterior Creditors, itcan be extended no further, 
but all poſterior Creditors Contra at their hazard, mam ſcire debent cu 
quo contrahunt, It wasReplyed, That the Act of Parliament is not excly. 
{ive of other Ads of Fraud, even againſt pollerior Creditors ; as was found 
in the caſe of Maſon, and the caſe of Pollockand others. Yea it wafound 
« That one Brother engaging for another in a Sum, whereof the Brother 
« oave Diſcharge of the ſame Date, the faid Diſcharge was found Fray 
« dulent and null. 

The Lords found it relevant to be proven by John Reaths Oath, that at 
the time of the Contra of Marriage, his Son promiſed to Diſcharge this 
Sum of 3o00o merks without ſatisfaRtion, and that accordingly a Dilcharge 
was granted before the Marriage, and after the Contraft, and renewed af. 
ter the Marriage, without ay ſatisfaction, and that the Son being a Traf. 
ficking Merchant, his Creditors had Contracted with him bona fide upon 
their knowledge of the ContraQ of Marriage. 


Marqueſs of Huntley contra (2ordon, January 23. 1680, 

Ordox of Cairnborrows Predeceſlor having gotten a Feu-right of the 
Lands of Cairnborrow from the Earl of Huntley, whereof the Redden- 

do is 10 Bolls of Viual, and 14 pounds money; Thereafter in Anwo 1625, 
there is a Charter by Huntley to Cairnborrow of the ſame Lands, whereinthe 
Fen-duty is ten werksz and there is a Clauſe ſubjoyned, that whenſoever the 
Lands ſhould be in the Kings hand, by Ward, Non-eniry, or any other wa, 
ihat Cairnborrow ſhould pay to the King 50 merks, which is more than the 
© nadruple of the Retour, This Marqueſs of Huntley being Donatar to the 
Forfaulture of the Marqueſs of Argile, who was Infeft in the Eſtate of 
Hunilez by an expired Appryſing, thereupon having purſued Cairnhorrow 
and his Tennents for the Rents of his Lands, he indefence proponed upon 
theſe two Fex-Charters, and upon the old AR of Parliament 1457. C9. 
72, Allowing Fening of Ward-Lands, which ſtood valid as tothe Fens = 
ed by the Kings Ward-Vaſfals, till the A& of Parliament 1633. The Lords 
ſuſtained the Defence even againſt Forfaulture. Whereupon it was alledged 
for the Marqueſs, that neither of the Charters could defend, becaule the 
firſt Charter was paſt from by the laſt, and the laſt Chayter had no warrand 
by the A& of Parliament anent Fexs, which bears expreſly, That the Fav 
#ouſt be ſet to a competent avail, which avail, is ordinarly Interpret to be the 
Retoxr-duty, which was the ordinar avail the time of that AR, and became 
the Legal ayail between' the' King and' bis Vafſals. - 1:a” eff, That the þ-4 
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Jatie in the laſt Charter is only ten merks, whereas the Retour-duties oftheſe 
Lands is the Feu-duty in the former Charter: 29, Though this Charter 
could ſubfiſt, yet it is evident by 1nſpeion, that 5o merks payable to the 
King is lately filled up with new Ink 3 and likewiſe by Cairmborrows Oath, 
who acknowledges that he hath filled it up during the-dependence of this 
Proceſs, and therefore it mult be yet held as blank; and ſeing the. Clauſe 
hears exprelly, That the Sum payable to the King is more than the Quadruple 
of the Retonr-dutie of the Lands of Cairnborrow,that Retor being the former 
Fes-dutie of 10 Bolls,and 14 pounds,the Zxadruple thereofart leaſt ought to 
be filled up in the Blank, 39.The liberty granted toWard-Vaſlals to ſet their 
Lands Feu, being with this proviſion, that they be ſet to a competent avail, 
pithout prejudice tothe King, fo that this power being once exerciſed by ſct- 
ting the firſt Fewjus erat acquiſutum DominoRegiz So that thereafter the Kivgs 
Ward-Vaſlal could not diminiſh the Fex-qutie once ſettled, in prejudice of 
the King, albeit he might diminiſh it during his own,Right, and therefore 
Hynileys laſt Charter, though valid «gaoſt him and his Heirs,as to ten merks 
ofFeu-duty 3 yet it can have no ettet againſt the King or this Marqueſs, 
who is not Heir to the Granter of the Charter, but, only Donatar to Argiles 
Forfaulture,and therefore theBlank ought to be filled up in the ſame way, as 
ifthe prior Charter had been ſtanding,, It was anſwered for the Defender, 
That albeit the laſt Charter bears « paſſing from the former, yet that's not 
fimply, but io order tothenew Charter; and therefore it the new Charter 
be found null, the Defender may defend himſelf by. the old Charter, as the 
Lords already have ſuſtained, but even the new Charter is valid, wherein 
though the Clauſe of the Reddendoto the King was Blank, being: fo deli. 
Keeed tothe Defender, and no mutual Contraft, he might fill ic*up fo as 
it might ſubſiſt in Law, which he hath done by blliag in 50 merks, which 
is much more than the new Retoxr of the Lagds 3 For the whole Earldom 
of Huntley being Retoured to 600 merks, tMr Langs having no ſpecial ex- 
tent by Merk-Lands, can only have a propaftion of the Reteurot the Earl- 
domdivided by the Rent, which will not extend to ten merks-: And it is 
a groundle(s aflertion, that wher-ever there is a Feu-duty, that mult be in 
the new Retour, which holds only in. Feusjmmediatly holden of the King, 
but in Fexs holden of the Kings Vaſlals, the Retour.,muſt be ' a proportion 
of the Retour in the Charter of the Kings immediat. Vaſlal, whereof the Feu- 
Itis true that ſuch Feu-Vatſalsdo oft-times-:Retour 
their Lands to the Retour-duty, which thereby becomes their new Re- 
tour, but they cannot be compelled ſo to do 3. but the ſubdiviſion of the 
Retour requiring a ſpecial Proceſs to prove the Rents of the whole Barony, 
and thereby divide the Retour, the Feuers rather” than delay their. Retour 
and Infefiment, do ſet down in their Service their- Fen-duty for their Re 
tow. And it 1s evident by the Clauſe, that the Marqueſs of Huntleys mean- 
ing by more than the Quadruple of the Retour,is not by the Feu-dury, but 
dothexpreſly relate to the Retour of the Earldom of Huntley, .atid& therefore 
ttemall that could have been filled up in the Blank, is the Quadruple of 
theſhare 'of the Retour-duty of the Eartdom of Huntley effeizand tothe 
Lands of Cairnborrow, oF ; 2142 10 3 ugh 
"The Lords found by Cair»borrows Oath, that the Blayk in bis aſt Char- 
ter, for the Reddendoto the King not being filled up beforeithe: Forfaul- 
tore of Arg;le, ought now to be filled-up with the Fex-duty in the-firſt Feu- 
* Ebarter, being 10 Bolls ViRual, and, 14 pounds of Money, and found 
Carrnborrow lyable therefore fince the Forfaulture, and in alk time come 
tg, king the Lands are come in the Kings band þy Forfaulture; which is 
: 9 Bbbbb 79 -.7 Pepe), 
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perpetual, and notby a temporary return, and ordains Cairborrow to 
cept a Charter from the Marqueſs accordingly. = 


Hume contra Humes, eodeme die, 
Mquhile Helen Sinclair in her Contra@ of Marriage with Alexandy 
(I Hume, Contrats 1800 merks in name of Tocher, and the Hygyng 
Contrads 3000 merks, and is obliged to imploy both Sums to him and her is 
Conjuntt-fee, and the Heirs of the Marriage, which failzicing, the 200, 
merks to return to any perjon he ſhould name; and an hundred pound, $14. 
ling to return to any perſon ſhe ſhould name; and ſhe having named Jy 
Hume her Son of a former Marriage, he obtained a Decreet againſt (emp 
and William Humes, as repreſenting their Father the Husband, which they 
Suſpend on this reaſon, that before the nominarion in favours of the 
er, the ſaid Helen Sinclair did nominat' the ſaid Alexander Hume her yy. 
band. It wasanſweredfor the Charger, that the nomination in fayqur o 
her Husband, was after the Contra& of Marriage and albeit it was before 
the Marriage, yet it was donatio inter uirum &- nxorem revocked by the n0- 
mination in favours of the Charger. 29. It is null, as contra fidew tabyls. 
rum neptialium, the Contra of Marriage being a Solemn Centrad of the 
greateſt truſt,made by the conſent of the Friends of eitherParty,andno pripy | 
pacion inconſiſtent therewith isallowable, eſpecially ſeing where no reaſon 
can be ſhown for the changesſo it is to be preſumed, that either Party being 
induced to diſadvantagious terms,it is to ſhun the diſgrace of being deſert. 
ed, which is moſt powerful as to the Woman, and ot more forcethanMg. 
rital reverence, for Women ſodeſerted do {c)\dom come to ſo good amatch 
as they might had hefore : And it would be a very pernicious Preparatin 
if after Contra@ the Man could deſcrt, unleſs the Woman would renounce 
a ſhare of her Joynture, or the Womans Parents would cauſe her 
unleſs the Husband would regounce a part of the Tocher, and to enforce 
that Donations after Contra® of Marriage are' revockablz?, albeit before 
Marriage be ſolemnized; It is known that ifa Wife after her Contra&dil- 
pone any part of her Tocher or Lifcrent, or if the Husband diſpone or bur- 
den the Liferent-Lands, neither of theſe deeds would be effeCtual, which 
dothinfer that neither Party can prejudge one another by deeds to a third 
Partyz-and by the ſame reaſon.nor by deeds by the one to the other.z*.Our 
ContraQts of Marriage are not /ponſalia de futuro, but bear preſent acceptance 
of one another for Marr and Wife, and the oblidgment i the future, is to (0- 
lemnize the Marriage, which isnot <fſential to Marriage. 49.The reaſondf 
Law forReyocation of Donations betwixtMan and Wite beinge arutw amm 
ſe ſpoliert, "which holds more ſtrongly in eſt» amoris before the Marriage, 
than after. ' It was anſwered for the Charger, that what-ever. the Style 
ContraQsof Marriage be, yet they are Nil in the nature of Sponſalis, and 
— is only -4ccounted from Solemnization, or co- habitation, as Man 
andWifez yea this Contra&being ſo important, there is always locas pete 
tertiey:0i'itbeconſummat 3 and therefore there is little hazard of mutul 
- Donations before Marriage, which do ſeldom occur, but after my 
the hazards not only from mutrial love, but from the importunity or 
quiet ofthe one party by the other 3 and albeit deeds of either 0 
prejudice of the other, after the Contra of Marriage is publiſhed by Pr 
clamation'in the Church, are found null ; yet that is as being in defra 
the prior'Contra@t of Marriage. _ as to deeds altering the termsofthe 
Contratt of Marriage; the pretended fear of deſertion is no _juſins ww, 
and fuch alterations are frequent, and can beleaſt controverted in thiscak, 
- Where geither Party Contracted' with Parents, but both were Widom, 
2% "The nomination of the Husband is no alteration of the terms of the 


EEEESSSRPIEAD EIA RAG ID ERTEE ern 


d . 

be 
ud of 
foe 
eas, 
cak, 
om, 
f the 
ract, 


4 = = & gr . 
| I « 


Fa. | » + 
S- - , 
- ack. = 
"© 
£Þ 
% 


The Decifons of the Lords of Seſſion; i680. 745 


* Contra, butis an exerciſing of the faculty given to the Wife thereby z 
andthere can be no reaſon given, why ſhe might not as well nominat her 
| ,,as the Purſuer her Son, who was nominat after the Husbands 
nomination, yet before the ContraQt of Marriage. | | 
The Lords ſuſtained. the firſt nomination in fayours of the Husband, and 
ſpand it not revockable, as done between Man and Wife, being before 
the Marriage, and found the Husbands nomination was not an altering of 
the terms ofthe ContraQ, but an exerciſing the faculty in the Contra gi. 
- vento the Wife thereby, 2 
1340 Crawford contra Ker, January 24. 1680, 
' 4 Narew Crawford ayieg appryſed ſome Tenements in Glaſgow from 
TI Hungo Matibie, purines the Tennents for their Duties ; Compea- 
"nance is made for Famwes Ker, who produceth an anterior Diſpoſition by 
- Mango Matthie to. Fames Wilſon, and by Fames Wilſon to Ker, with Infeft- 
- ment conform, and alledged that he had the prior and better Right. The 
" Purſuer anſwered, That the Right by Matthie thee common Author did 
* hear Wilſon to be Matthies Good-Brother, (o that the Narrative in the Dif- 
© poſition proves not the onerous Caule, and therefore Law eſteers it as an 
gratuitous deed between conjunc-perſons,and fo is null by the A of Par- 
Tament 1621. It was Replyed for Ker, That by that ſame A& of Par- 
fament, Rights acquired for a juſt price from the Conjun& or confident 
Perſon, are valid to the ſingular Succeſſor, not partaking in the Fraud, 
and therefore Kers Right trom Wilſon bearing an equivalent price payed, 
which the narrative of Kers Diſpoſition ſufficiently proves, Ker is ſecure, 
and needs not prove the onerous Cauſe of Wilſons Diſpoſition, which he 
eunot do, it having been more than 20 years ſince that Diſpofition, It 
was DupJyed for Crawford, That the Clauſe founded upon doth not bear 
that third Parties acquiring from conjuti& Perſons ſhould be fecure, for 
though in the firſt Clauſe, k ights granged to conjunCct or confident Perſons 
without a Cauſe onerous.are declared null as to anterior Creditors, yet the 
* fabſequent Clauſe doth not bear, that Purchaſers from conjun@ Perſons 
ſhall be ſecured,but only that purchaſers from the interpoſed perſon ſhall 
be ſecure, not being partakers of the Fraud, 'which indeed was a 
Juſt and neceſſary exception, but Purchaſers from conjun@ Perſons cannot 
free of partaking of the fraud,unleſs they know and can inſtru the Cauſe 
onerous of the Diſpofition betwixt the conjun@ Perfons, ſeing the Law al» 
lows not, that the narratives betwixt conjun& Perſons ſhould inſtru the 
Cauſe onerous narrated, but it muſt beinſtruſted alirnde,which ccnjun&Per- 
fons the Lords have never extended further than to Parents and Children, 
Brothers and Good-Brothers, Uncles and Nephews; and in this' Caſe the 
yery Diſpoſition purchaſed by Ker bears Wilſon his Author to be Good- Brother 
b Matthie the Diſpoxer, ſo that Ker could not be ignorant of their near 
conjunQion, and ſo could be in no better caſe than Wilſon his Author, 
ſcing bis Right acquired put him in avale fide to purchaſe from a Good- 
Brother, ſo defigned in the Diſpoſition, without taking with the Diſpo- 
fition, the Inftru&ions of the Cauſe onerous. 

The Lords found the Diſpoſition by Matthie to Wilſon his Good-Brother 
mull by the A& of Parliament, unleſs the Cauſe onerous were inſtructed, 
and that Ker by the tenor of Wilſons Diſpohtion, purchaſed by him, be- 
hoved to inſtruct the Cauſe onerous of Wilſons Liſpoſition, and was not 
ſecured by the Clauſe in-the Act of Parliament in favours of Purchaſers 
—_ rom intruſted Perſons, which doth not-extend to Purchaſers know- 
Ing his Author to be conjunct to the Diſponer in the degrees of Conjun« 
ction aforeſaid, 
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Sandilands contra Sandilands, Fanuary 27. 1680, 

Aillie Sa»dilands in the Contract of Marriage of his Daughter 
B Sandilands, provides her with a Tocher, and the Contract : 
this Clauſe, #hat ſhe ſhall alſo be a Bairn of the Houſe, and have hex ſhare with 
the other Bairns of the Family 5 and in the Contract of Rachel Sandilgyg, 
he contracts with her a Tocher, which ſhe accepts in full ſatisfa7ion her 
Portion natwral and Bairns-part of Gear,and all that ſhe can ſucceed to Fw &. 
ceaſe of her Father any manner of way:The Baillie having died unteſtate, Jones 
and Rachel contend before the Commiſlars tor preference, who ſhould he 
Executor Dative, and the Commiſlars did preter Agnes, and did exclude 
Rachel in reſpect of the forefaid Clauſes in her Contract of Marriage; R, 
cbel raiſcth Reduction on this reaſon, that the Commillars comminted thi. 
quity in excluding her, becauſe where there are more Co-heirs or Bairns 
if all of them ſhould accept Tochers in full ſatisfa@ion of all they could fic 
ceed to by their Fathers death,chat would exclude any of them to lucceed, 6. 
ther in Heretage or Moveables, becauſe it being a Clauſe in their Faher 
favours renunting their intereſt to him, it returns back to them by his 
death, for none would pretend that his Succeſl.on would thereby 
-nllius, ar as bona vacantia to belong to the King, nor could it belong "to 
any other Relation or Agnet of the> Father, ſeing the further Degree an 
never ſucceed while there is a nearer z and therefore Rackels acceptance is 
Satisfa@:0w of ber, &c, though it had burn an expreſs Renunciation of her 
Fathers Succeſſion, it could operate no more, but that her Father might have 
freely diſpoſed by Nomination, Aflignation, or Legacy of his Deadspart; 
but not having ſo done, Rachels part muſt return to her, eſpecially (ei 
Agnes returns to bea Bairn of the Hoepſe, with the other Bairns,which m 
bring in- Rachel, there being nogubgx, Bairn but theſe two; and though 
there were others, yet Agnes being. a Bairn could only give her Right 
to , the Bairns part, but .not-to D«ads part, from which either Par- 
ty is excluded by the Tocher received. It was aniwered for 
That the. Reaſons of Reduction are -no wayes relevant, for 
it be true, that where pgll the Children renounce their Intereſt in 
the Fathers Succeſſion, he not having diſpoſed thereof, it returns to them 
all, yet-that hulds not where ſome renounce, and others not, for thenthe 
renouncers ſhare accreſces to theſe who renounce not, as in this caſe; and 
albeit at the Defun®ts deceaſe there were Do Bairns beſide the Heir butthele 
two, yet:the time of Agres her Contratt there were other Bairns who dicd 
before the Fatherz and the Clauſe in Agnes favours,to be a Bairn is the houſe 
by the conception thereof, extends not only to the Bajrns part, but to the 
DeaJs-parts and therefore Rachels Renounciation exclyces her, and makes 
the whole Executry to befall to u&gnes,  _ 

The Lords tuſtdinedthe-Confirmation of Agnes, and found that by the 
deceptance, of the Tocher in Rachels Contract, in full ſa!5s/atFion, &c. not 
being in Ages Contraft, but Agnes being provided to be a Bairn.in the 
Houſe, and no Relict having ſurvived, that the whole Executry of the 
Defuncet accreſced to Agy gy, | Cf + 

. Lady CMargaret Cunninghame contra the Lord ahd Lady Cardroſs, 

| coders die, 


Ady Margaret Cunninghame, . as only. Daughter to Start, of 

, of the.two Daughters of $txart of Kirkcbill,, and Heir-portioner © 
him, in;reſfect of the death of Sir William Start bis only Son, purſues 48 
Exhibition ad deliberardum, againſt the Lady Cardy?ſi Sir James his other 
Daughter, and the Lord Cardroſs her Husband. It was alle6ged or ep 
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Card#oſs, that ſhe could not be oblidged to Depone of her having 
of Writs, which werein the cultody ot her Husband, and in his Charter- 
Chiſt, -dlbeit (be harh th- ſame intruſted by him, becauſe the time of the Ci- 
on/hewas, and yet is in England, and a Wifes Oath cannot be taken in 

ice of her Husband 3 fo that her being holden as confeſt, on her ac. 

ing the having of the Writs, would oblige her Husband-to ex- 

hibite and infer the value of the dammage againſt him, in caſe of not Ex- 


' kibition. It was anſwered, That albeit the Oaths of Wives acknowledg- 


ing Debts cannot beraken in prejudice of the Husband, yet there is noſuch 
prviledge as to the having of Writs, but eſpecially where the Exhibition 
cinſifted in againſt the Wite, for Exhibiting of Writs-belonging to her pro- 
prio jure, wherein the Husband hath only jus mariti, as in this caſe. 
The Lords repelled /the Defence, and-ſuſtained the Exhibition againſt 
the Lady art ordained her ro Depone,otherways to be holden as conteſt 
M*calla contra Couſtown and Grill, &c. codem die. 
Alcolm M*calla having purſued Fames Conſtoun , as repreſenting his 
Father , tor payment of his Fathers Debt; as Charged to enter 
Heir to him, he Renounced to be Heir, and was affoilzied, and M*cal/z ob- 
rained Acjudication contra hereditatens jacentem z But thereatter Couſfftoun 
enters Heir to his Father , and affigns his Right to one Guill, and they 
joyntly puriue Reduction of the Adjudication , and offe ed ro ſatisfie the 
Debt, Tt was anſwered, That Con#oun having once Renounced to be Heir, 
kdnorecourſe againſt rhat party ro whom he Renounced, nor any Rever- 


| fon of his Adjudication, which was competent to other Creditors Adjudg- 


=z, and no way to Gu:ll as Affigney to ConFoun, 
The Lords found 'Couſtoun having Renounced or Afigned, he had no 
Reverfion, or Recourſe ro fatisfie M&alla his Adjudication, 


Seaton contra Carmichael and Findlay, Fanuary 28, 1680, 

Ames Carmichael and Andrew Findlay having bought a bargain of Bear 

from Seaton of Barns, which he obliged h.mſelt zo be good, ſufficient, 
Mercatable Bear. Barns Charges upon the ContraR, they give ina Bill of 
Suſpenſion, whereupon the Cauſe was ordained to be Dilcuft, and infiſt on 
this Reaſon, that a part of the Bear fent to them to Teith by Barns his Ser- 
rants, was.in few days thereatter ſteeped, and brought to the floor, but did 
not come, whereupon ſeveral Malt- men were called to fee it, and 2n Tnſtru» 
ment taken, that it would not be Malt, and another part thereot being ſent 
thereafter.it was refuſed upon that ſame ground ; &yet BarnsServants intreat- 
ing toler theBear ſtand in theirBarns, berng foul-weather, the next morning 
the (aids 'Servants turned ir out of the Sacks, contrary to their Promiſe, and 
Fen away, fo that any latent inſufficiency being upon the hazard of the 
Selter, by the Civil Law and our Cuſtom, it the inſufficiency appear be- 
fore acceptation of the Ware, the Bargain may beannulled a#joneredhibi- 
toria, and if the inſufficiency appear thereafter, the pricemuſt be abated 
according to che damnage,and redaRed to thatRate ſuch Ware would have 

en, if the latent in{ufficiency had been known , a&Fione quanti minors, 

that the one of thele parcels having appeared inlufficient, before it was 
| ;the Suſpenders are free of the price thereof , being ready to give 


back the Bearzand as to the parcel that was ſteeped, and thereby the inſuffi- 
' Eitncy Diſcovered, the price muſt be redaRted to that which wonld have 


competent, if it had been known it would not be Manlt, and as theſe 
grounds would have been ſufficient without an expreſs proviſion, much 
ore when the Contract bears Warrandice, that the Bear is [uf ficient and 
| Bbbbb 3 Mey 
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Mercatable ware, The Charger anſwered, That he oppons the C9 
wherein he 1s only obliged that the bear ſball be: Mercatable Stuff, which; 
wou'd be, though it could not be Malt, but might be Meal, 25, Though 
ſutficiency to be Malt had been agreed on, yet the Reaſon of inſufficieg. 
cy ought to be Repelled, becaule it is offered to be proven, that 2t 
after the Bargain, the Suſpenders ſaw the Bear in the Chargers Barns, 


Kilns, and made the ordinary tryal, by boyling a handful thereot, and were 


ſatisfied with the Bear, and received the moſt part of it, Ang a, 
the parcels now controverted, it is offered to be proven, that they wer 
parts ot the ſame Bear that they ſaw in the Barns and Kilns, when | 
made the Bargain, 39, Though the hazard of inſuffiziency to be Njzaj; 
could burden the Charger, no reſpeR can be had to the Inſtrumenr Pro- 
duced tor proving that it would not be Mault, which was taken in 4 

ot the Charger, but the Suſpenders ought ro have required the Charger 
have ſeen the Bear ſo ſoon as it appeared not to have come upon the floor 


and ro have offered ſuificient evidence, that that was the very Bear ſent by 


him. 

t he Lords found, that the Clauſe as it is conceived nn this Contraf for 
Warranding the Bear to be ſufficient and Mercataile, did not import tha 
it-behoved to be ſufficient to be Mault, if it was ſufficient to be Meal, al- 


- beit the Bargain was with Mault-makers, unle(s it were proven that it was 


expreſly Commoned and Agreed upon to be ſufficient for Man and in - 


that Caſe the Lords found, that the Merchants having ſeen and of 
the Bear in the Barns and Kilns, that it was relevant to prove that the par. 
cels in queſtion, were parts of the ſame Bear they had ſeen, and found that 
the inſufficiency to be Mault was in no caſe relevant, unleſs that the Mer- 
chants would prove that the ſame Bear which was ſent to them, wasjadue 
time ſteeped, and the ordinar duty of Mault-making being uſed,it would 
not Maulten, and that then the Charger had been required to ſee the fame, 
and to ſhow the -evidence that that was the Bear received from the Char- 
ger, and that Duty had been uſed to Maulten it without effe&, but found 
the [nſtrument did not prove, but- ſuſtained the ſame to be proven by the 
Witneſles 1n the Inſtrument, or others as aforeſaid. | C7 


Van Portan and Sandilands contra Dick, eodem die; 

Hilip Van Portan purſues Captain Andrew Dick for certain Merchant- 
ware, which was robbed at Sea from him by Captain Martine, and 
intrometted with by Captain Dick, The Defender alledged Abſolvitor, 
becauſe he bought the Goods bona fide from Martine , and did not know 
that they were taken in Pirracy. , It was Replyed for the Purſuerg 1%, That 
Stealth or Robbery are vitia realia,and ſo give intereſt tothe Party injured 
to recover his Goods rei vindicatione , from aiy Intromettor or Haver, I 
was Duplyed for the Defender , that rei vindzcatio hath only effeR againlt 
the preſent Haver, at qui dolo deſiit poſſidere. It was T riplyed forthe Pur 
ſuer, That vindicatio takes not only. <tfeR againſt the preſent Haver,but# 

gainſt anywho had the ſame in quantum ſunt lucratizand theretoreCaptain 


1s lyable for what more he got than he gave. 2.Ke is lyable forthe whole 


value, becauſe he was accefiory tothe Pyrracy, by reſetting Goods 

a Privateer, with whom he could make no Bargain bona fide ; Becauleb 
the Law-of Nations, and the Cuſtom of all Adwiralities,. buying Gooc 
from a Privateer, is prohibite till they be Declared Prize, and Captaif 
Dick by his Oath acknowledged, that Martine told bim theſe were Faw 


Goods 
. : | The | 
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The Lords found it relevant , that theſe Goods were Robbed at Sea, and 
gere wot Declared prize , to make the Defender lyable for Reſtitution of 
what he bad in his Poſleſſion the time of the Citation, and for what he 

t of, which he had Diſpoſed of before the Citation, and ordain. 
2d either party to adduce Evidences of the neighbouring «Admiralities,for 
ino the Cuſtom, whether it beunwarrantable to buy any Goods from 


- privateers, not only thatare in Shipstaken Prize by them, but that arein 


their Caping Friggot, until the Adjudication paſs, to the effeR, that ifthat 
Cuſtom ſhall be proven , Captain Dick may be lyable tor the whole value 
fr there was produced the late Treaty of Breday in which there was an Ar- 
ile to that purpoſe, but did not ſufficiently inſtruR it to be the common 
Cuſtom ofNations, and it was not found ſufficient to prove that theſeGoods 
were taken in Pyrracy by Martine , that both he and Captain Dick being 
Cited before the Admira], Martine was Decerned for not finding Caution 
judicio ſift, and was Fugitive, and being apprehended at London by Yan 
Pertax, he did acknowledge the Pyrracy, and enumerat the Goods, amongſt 
which theſe in queſtion were contained, he being voluntarly diſmiſſed by 
Vas Portan, upon that Confeſſion, 


Robertſon contra Preſtoun, February 4. 1680. 

dry Robertſon purſues the Repreſentatives of. my Lord Preſtoun, for 
M yment of a Bond due by him to her. They alledged no Proceſs, 
becauſe the Bond being conceived payable by the purſuers Father, and failzy- 
ing of him by Deceaſe to her, the Father was Fiar, and ſhe was but Heir ſub- 
ſtitute, and he having ſurvived the Term of payment, the ſum was i boris 
dfenJi, and ſo muſt be Confirmed, It was anſwered, That Bonds of this 
Tenor are always effe&ual without Confirmation, being much more than 
2 conditional Aſſignation, to take effect at the Cedents Death, for by the 
yery Tenor of the Bond, it is intimat and notour to the Debitor. 

The Lords found no neceſlity of Confirmation, 


Rae contra Findlayſon, February 5; 1680. 
Obes Ree having bought a Tenement in Leith from David Aikmwan, pur« 
ſues the Tennent for Maills and Duties, who alledged Abſolvitor, be- 
auſe he had aTack for nine years from David Aikwan for 36 pounds yearly, 
of Tack-duty; and bearing this Clauſe, That he ſhould Repair the Tenement 
which then was Ruinous, and ſhould retain the expenſes of Reparation, and if it 
exceeded the Tack-duty, the Setter was obliged to pay his, and offered to prove 
that he had neceflarly and profitably expended the whole Tack-duty 1n his 
vine years Tack ; and ſeing by Aﬀof Parliament it is Declared, that Pur» 
chaſers ſhall not break Tennents T acks,they are thereby become real Rights, 
efeQual againſt ſingular Succeſſors, as was found in the caſe of Provoſt 
Carrie and Charles Oliphamt, December 1 3.1677. Where Charles being Infeft 
- e-bau ſing of the Lands of Mordingtoun , purſues the Tennents for 
| an} Darics, and Currie Defending upon a Tack, being 2300 merks 
of Tack-duty, Releif of Teind, and two dozen of Capons, with a Clauſe of 
Mlowance of the Provoſts Annualrent, which exhauſted the Tack-daty, ex- 
foe the Capons and Relief, This Tack was Suſtained againſt Charles the ſin- 
fer Succefſor , and the allowance of Reparation t much mare to be 
effeftual, * 20, The neceſſar Reparations being profitable, both to Seller 
and Buyer, both muſt be lyable therefore, ——_— were no Clauſe of 
Retention in the Tack, The Purſuer anſwered, That its clear by the Tack 
mhnag oy meyer yo? 36 ogy mend apo pro 
ennent u year, 
Bbb bba . which 
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which was greateſt , he could certainly have recovered the excreſs aboy 
the Rent, andthe Setter could not Detend himſelf, that the Tennent _ 
hoved to accept of the ſubſequent Tack-duties, in which he had allowance 
| by: the Tack, there being no ſuch Clauſe in the Tack, and theretore this 
Clauſe 1s meerly perſonal and annual, and fois not effeQual againlt a fin. 
ular Succeſſor, nor is it like to Carries Cafez For there * by the Tenor 
* of the Tack there remained a yearly Duty, payable to the Setter, ovet 
* and above theallowance of the Tennents annualrent,and if theTack-dyr 
© had been but a plack, upon confideration that the annualrent was yea; 
b tobe Diſcharged, the Tack would have been <ffeQual; But herethe. Te. 
renſion is indefinit, and exhauſtsthe whole Tack=dwty, contrair to the Ag 
of Parliament founded on, bearing, That the Buyer ſhall not break the Ten. 
nents Tack, they paying ſuch-like Duty to the Buyer as 10 the Seller, As tothe 
24, Neither the Building or Repairing of Houſes, though never fo nece. 
ſary, infers any real Right, or tiypotheck upon the Houſe, though that 
Hypotheck was Conſtitute by the Common Law , but is rejefted by our 
Cuſtom's And as rhere was no debitum yeale upon the Houſe, much let 
can there be debitum perſorale upon the Buyer, who hath no profit by the 
Reparation, ſeing he bought the Houſe, as it was worth when Repaired, 
The Lords Repelled the Detence upon the Clauſe in the Tack, and 
found the Clauſe tobe perſonal , and not effectulſ] againſt a lingular Sucz 
ccilor, purchafing' bone: fide for a juſt price 3 But if the Buyer took Aibp- 
nation to the Tacks, or knew thereot the time of the Bargain 3 The Lords 
allowed the parties to be heard upon .that point 3 But ſeing 1 ack are not 
ordinar in Tenements within Burgh, as in Lands in the Countrey, the 
tound the buyer not obliged to inquire, whether the Tennents had Tacks, 
or what they were: 
Brown contra Hepburn, codem die. 
N ano 1611. Hamilton of Barefoot Wodſet the Lands of Eafter-Mank- 
rig, to Brown of Calitoun, with the burden of the Literent of Agnes Ma- 
chan , which Wodlſet contained a Clauſe irritant , ©'T hat upon not pay. 
© ment of the ſum within a year thereafter, the Revertion ſhould expire; 
Whereupon Declarator of Expiration followed. This Colſtous having 
rizht tothis Wodſet, purſues this Barefoot tor exhibition of the Writs and 
Evidents of the Wadſet-Lands , who alledged Abſolvitor, becauſe the 
Wodfſet Right was preſcribed. It was Replyed, 19, That Agzes Machans 
Liferent being reſerved, who lived till the year 1645: the Wodlſetter non 
walebat agere, during that time, and it is not fourty years fince, 2®, The 
Purſuer interrupted by a Proceſs in anno 16 68. againſt Barefoot, 
The Defender Duplyed to the firſt, oz relevat, that Machans Liferent was 
reſerved, for though that excluded Adcons of Maills .and Duties, it hins 
dered not. Declarators. And asto the Interruption by Action, n0n releua, 
unleſs it had been renewed every ſeven year, conform to the 10, AG Par. 
1669, It was Triplyed tor the Purſuer, That he opponed that AR, *which 
frelates-only to Interruptions made after the AQ , * as it 1s clear by the 
firſt partofthe AR,bearing, © That all Interruptions, as to Rights of Land, 
by Citation , ſhall thereafter be execute by a Meſſenger at Afms 3.and 
though the poſterior Clauſe , that all Interruptionsby Citation, whether 
in -real or perſonal;Rights, be renewed every ſeven year, it doth notre- 
t the words in time-coming , yet it is the general rule of Law, thatal 
reſpe&the time to come,unlels they particularly expreſs the time paſt; and 


If this were ſuſtaincd:to take away old Þyerraptions, as to which the mo 
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+:5usmen imagine no neceſlity of Innovation, it would at one blow cut 
al PENG before this A# of Parliament, ; 

The Lords found the Preſcription run not during the Life of the Liferens 
4, and found the Interruption valid before the AR of Parliament, though 
nel renewed, and that the ſaid AR did relate topoſterior Interruption, 

Elphingſton contra Syme, Feb, 6, 1680. 

R. James Elphingſton having Right toan Appryling, deduced at the 
inſtance of Agnes Dexbolm, Relit of one James Cameron, whereby 

jr ſome Annuities due by her Contra of UMarriage, certain Tenements in 
xdinbwreh wete Appryled by her Husband in {aro 1659, upon a 
Decreet obtained againſt Helen Syme, as Executrix to David Grahame her 
ſecond Husbatid, for payment of the ſum of 12000 Merks, which he pro- 
vided to the faid Jobn, James and Janet Camerons, in caſe of the deceaſe 
of his owhi two Daughters, which Decreet was obtained in a7» 1646, Up- 
on this Right Mr. James Elphingifon purſues the Tepnents for Maills and 
Daties. Compeatance is made tor Helen Syme, who alledged that ſhe had 
raiſed ReduQtion of all this progreſs, upon two Reaſons, 19. That the 
Decreet again't her as Executrix was in abſence, and ſhe now alledges that 

telore that Sehtence, the DefunAs Teſtament was exhauſted, 29, That 
ſhe ſuffered Decreet to paſs, and alſo her third Husband granted a Diſpo- 
fition of all his Goods to her Children, Thar thereby they might be pre. 
ferred to other Creditors of her third Husband, and condeſcends upon (e- 
yeral Evidences of Truſt, ahd produces a Back-bond for that purpoſe, Tt 
1s anſwered for the Purſuer , That the Reaſon of exhauſting , though 
conpetent ab initio, or de recenti, yer it is not competent now after ſo long 
4 time, the Right paſſing through two ſingular Succeffors, and upon that 
Decreet, there being two Approſings, but it rxhauſting had been propon- 
& id due time, a Reply of Saper-intromiſſion might have been ſaſtained, 
of 4 dative ad omiſſa & male appretiata taken , which cin be of no effe& 
now, the Goods being Diſpoſed of, and the Executrix inſolvent, It was 
Replyed, That it is an unqueſtionable P+inciple, that Patties may be heard 
oha Reduion if the (econd inſtance againſt Decreers in abſence , and the 
common ſtyle is,That if they had appeared,they would have alledged, and now 
dalltdge, &c. which nothing can exclude but Preſcription, and though it be 
not ſo tayotrable after .ſo long a time and progreſs of Rights, to Reduce 
the ſatne, and might inter that the Reducer ſhould fatisfie the whole ex- 
penſes of that progreſs. yet that cannor exclude lawful Defences , but it 
ahtjot be pretended, that if a Party Decerned in abſence would produce a 
Diſcharge, but it wotld Reduce the Decreet at any time within Preſcrip- 
ties, and all che Diligence -tounded thereon , would fall in conſequence, 
though the Right had gone through an hundred hands, for moſt onerous 
Canſes, the dete& of the ground being that the Decreet was in abſence, is 
effeQual againſt all ſingular Succeſſors, for bona fides non patitur ut idem bgs 
exigatur,which holds as well in this caſeas in the caſe of payment & Diſcharge, 
forit the Executrix was exhanſted,ſhe had made payment of all ſhe was due 
8Exeenttix , and if ſhe muſt pay this ſum after ſhe is exhauſted, it would 
be double payment, and in this caſe there is not ſo much as favour, for 
thongh there was a Decreet in 1646, and though the Sum Decerned did 
bear no Annualrent , which might have been helped by a Horning upon 
the Decreet, yet nothing tollowed till the Approſing 1659. And finceno 
Pofſefion was attained apon the ſ11d Appryſing, but is now ſought,the Ex- 
ecatrix having ſtill remained in Poſſeſhion by her Ziferent Right, of the 
Ccccc Te- 
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Tenements Appryſed, and it is not Debated, butafter her Dtceaſe the a 
pryſing will be effectual, q 
The Lords betore anſwer to the point of Truſt, Ordained the Parti 
ro Compt, to know whether the Executrix be exhauſted, for they did = 
find exhau#ing excluded by the length of time alledged,or the Progreſs ty 
ſingular Succeſſors, p 
Napiers Supplicants, eodemr ae. 

T Apier of Wrieht|-houſes having Died without iſſue, two Womenof 
N his Name of a far Relation, gave in Supplications, bearino Thi 
either party might take out Brieves out of the Chancellary for Serving ths. 
ſelves Heirs tothe Defuntt, which might be direR to any Judge ording 4 
Scotland,which cannot otherwiſe be known to the Supplicant, whereby ag 
ignorant Inqueſt may Serve,which will pur chem ro the Difficulty,and ne 
ceſfity of Reduction z and theretore deſiring that the Lords would proj. 
bite Brieves to be Iflued, or Served, till they were cited to the Service 

The Lords gave an injun&ion to the DireQor to the Chancellary, Ot 
dering that he ſhould give out Brieves to neither party, till that parry ge. 
manding the Brieve, rerurnan !nſt:ument of the Intimation to the Chiy. 
cellary, bearing Intimation of the Brieff demanded, and of the Fudee 
whom diretted, and of the day in which ſhe i to be Served, that thereby the 
other parties might attend, and might be heard for their Latereſts, 


Morton contra GrlchriF, Feb, 10, 1680, 
\ \ T Iliam Ancrum and Fames Grieve having bought a parcel of [ron 
from Arthur Vdney,Fames Gilchriſt arreſts the price, and obtains 
a Decreet tor making forthcoming, in ſatistaRion of a Debt due by de 
tohim, and obtains payment thereupon. Andrew Morton purſues the ſame 
perſons for paymentto him of the price, becauſe the Iron belonged to him, 
ard Udney was only his Factor, and tor proving thereof, hath produced aa 
Afſiznation from Udney to the price, bearing expreſly, That it did beling 
to Morton, and that he ſold it as a Fadtor, with a Letter to the ſame Pte 
poſe, It was alledged tor £Ancrum and Grieve Ablolyitor, becauſethey 
had made payment boxa fide to Gilchriſt, before this Puriuir, but ſeing Gil 
chriſt compeared, the Lords conficered the Competition between him and 
Mortow, It was alledged tor Gelchrift, That Udneys acknowledging the 
Property to belong to Mortoz, cannot be reſpeted, becauſe Ygnty belore 
that time was broken, at leaſt Gzlchr:ſf had uſed Diligence againſt him by 
Horning, 
The Lords tound the allegiance Relevant for Morton, That the propertyi 
the Iron belonged to him, and that Ucney was only his Faitor, and toundthe 
ſameproven by Udneys acknowledgementin his Afſignation or Letter, ut- 


leſs he was Bankrupt, or incapacitat by Diligence before the ſame, inwhich + 


caſe they found the Property of the Lron to belong to Morten, probable pro 
ae jute 
Gorden contra Hunter, Febr, 11, 1680, 
I a Competition betwixt Gordon of Troquhen and Fohn Hunter, both 
having Adjudged the ſame Lands, It was alledged for Troquhen, tht 
Hunters Aſſignation was null, proceeding upon a Bond, payable only #- 
on Requiſition of fourty days: and yet the Adjudication upon the late Ad, 
proceeds without mention of any Requiſition, It was anſwered, 
T hat there being no 1nfe/tment upon the Bond , Requiſition was not It 
ceſſar tomakeit Movezsblez and though the Debitor could not be Chay 
ed to make payment till Requiſition , yet his Lands might be Adjudges 
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the Summons of Adjudication being more ſolemn than the Requiſition by 
Ioſtrument, It was Replyed, That the being payable only upon Requi- 

jon by a Nottar and Inſtrumenr, chere could be neither Proceis thereon 
for payment Or Adjudication ; tor if the Debitor be not obliged ro pay tll 
nequi/ition, his Landscannot beadjudged, which is a Legal Solution, and 
though the Caics of Adjudications be new, yer aQtion tor paymenr on ſuch 
Bonds hath been ordinar, againſt which this Defence hath ever been Su- 
fzined, No Proceſs till Requiſition be mage. 

]he Lords found that the Adjudication could not proceed till Requiſiti- 
4 had been uſed, bur ##nter producing an Initrumenc of Requiſition betore 
the Adjudication, The Lords ſuſtained the Adjudication, albeit it did not 
hear the Requiſition produced, and albeit the Requiſition being done by the 
Creditor himſelt , d1d not bear the Boyd produced , bat aid contain the 
Tens! thereof, 
| Roſs contra the Mr. of Saltoun, Feb, 12, 1680. 

Ames Roſs purſues the Maſter of Saltoun tor payment of his Fees, as his 

Chamberlain and Grieve for many years, and reterred the moatfication 
thereot to the Lords. The Detender alledged, 1, T hat the Libel is nor 
Relevant, not bearing any Fee promiſed or agreed on, 29, The proving of 
2 Fee by Witneſſes, can only be for the ſpace of three years betore this Pur- 
ſuic, but for prior years they are only probable ſcripro vel juramento, cone 
form to the Act of Parliament anent Merchants-compes, Houle-m-ills and 


Servants-tees, The Purſuer anſwered, That his Service beihg proficable,. 


he ought ro have a Fee in Recompence thereot, albeic none had been pro- 
miſed , as negotium utiljter geſtumz and as to the manner of Probation, al- 
beit the Act of Parliament induces a Prafrifen as to probation by Wit- 
nefſes, unleſs there be a Purſuit within three years z yet Cuſtom hath In- 
terpret char three years is to be reckoned from the laſt Article of Merchanes 
current Accompts, which parztare rations muſt alſo hold in Servants Fees 
which are current, The Detender Replyed, That i» negotiis geſtis, ex- 
 penſes only profitably made incuces an Obligation, without any turther Re- 
compence,tor the profit ariſing trom ſuch aNegoriation; and theretore Ser- 
rants can claim no Fee , unlets by paction, or uſe of payment: And as 
to the manner of Probation , albeit Cuſtom hath extende:' Merchants 
Comprs not to preſcribe till three year after the laſt Articlez yer thete is 
noreaſon to extend the ſame to Servants Fees, becauſe in Merchants Comprs 
there is 2 Compr-book , wherein the Compts ot Merchants are extant, 
which adminiculats the verity thereof, which is not in Servants Fees, and 
it is preſumed that theſe being tor their neceſſar proviſion, muſt be payed 
yearly, and if anterior years be inſiſted for, the queſtion then being, whe- 
therthe Maſters Oath or the Servants ſhall end the Controverfie, it is ſa- 
-- '# =2 it to the Maſters Oath, ſeing none uſes to cake Diſcharges in 
caſes, 

The Lords found no Fee due , unleſs there had been uſe of -pay- 
ment, or a paitictlar Fee named, or a Reference to the Maſters diſcreri- 
02, in which caſe the Maſter behoved once to declare his Diſcretion, which 
if it were unſuteable, the Lords might extend it ad arbitrivm bont viri,and 
lound the Fees were only probable by Witneſſes, thiee years betore the 
Citation, and as for prior years, only by Writ or the Oath ot the Maſter, 


Earl of Mar contra the Marqueſs of Huntl and others, 


| February 13, 1680, 
"He Earl of Mar being Iateit in the Earldom of Mar, and Lordſhip of 


| & Garrioth, purſues Redution and Improbation againſt the oy 


Ceccc 2 
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of Huntly and others, for Reducing and Improving their Rights of Ceitain 
Lands expreſt in the Libel, The Detenders alledge no Proceſs upog the 
Purſuers Title produced, becauſe the Lands in queſtion are not cones; 
therein. The Purſuer Replyed, That his Infeftment of the Earldom ( 
Mar having no enumeration of the particular Lands, muſt be effegyy to 
obtain Certification contra non produtta, which can only import, tha; j 
the Lands in queſtion be parts of that Earldom, the Defenders my Pro. 
duce, but if they be certain, and put the matter upon that hazard, th, 
the Lands'in queſtion are no parts of the Earldom , but were either Never 

ir, or were Diſmembered trom ir, before any of the Purſuers Titles Pro- 
duced, any Certification againſt chem will operat nothing, otherways ther 
could neyer be Improbation upon the general Deſignation of Bargyy 4 
Earldom,ſuch having no enumeration of parts, which is moſt ordinar, Th, 
Defenders Duplyed, that if the Purſuer had only infiſted tor Certificxting 
againſt all Rightsof the Earldom of Mar, or any parts thereof, chere might 
have been ſome pretence z but when he inſiſts againſt particular Lands nz. 
med, it were abſurd to conclude , that all the Detenders Rights thereof 
ſhould be Declared falſe and feigned, unleſs they were produced, forſy he 
might force the wholeKingdom to produce their whole Writs , therefgre 
he muſt either Libel, or Reply , That the Lands in queRion are pat; of 
the Earldom of Mar, and muſt prove the ſame before they be obliged to 
produce, otherways he may force any man in Scot/and to produce his Rights 
upon the ſole aſſertion , that they are parts of the Earldom of Mar, Bur 
the Lords have found in the caſe of Mr. Fohn Hay againſt the Town of 
Peebles, that Part and Pertinent behoved to be proven before any Tem 
were taken to produce, It was Triplyed, That the Lords fince haye gr- 
dinarly affigned a Term to produce, and ordained the Purſuer at theſame 
Term to prove Part and Pertinent of Lands not enumerat, by which nei. 
ther Party is prejudged, for Part and Pertinent muſt be firſt proven, which 
Form will allow to Adviſe the Probation, as to Part and Pertinent, (un- 
marly at that Term, and if it be proven,the Defenders muſt then procuce, 
or ſuffer Certification 1n the ſame way, asany Reply is to be proven, which 
does not acknowledge the Defence. 

The Lords affigned a term to'the Purſuer to prove part and pertinentand 
theſame Term tothe Defender to produce, in caſe the ſame were proyen, 
with certification, &*c. 

Buchannan contra the Laird of Buchannan, eodem die. 

'T \He Laird of Buchannan in his Contract of Marriage, provides his E- 

| ſtaterothe Heirs Male of the Marriage,'and to the Daughter of the Marri- 
age,in caſe there ſhould be but one 10000 pounds, but thereafter he gave hera 
Bond .of 20000 merks, and ſhe gives a Bond that ſhe ſhould not Marry with- 
ont her Fathers conſent, and if ſhe did in the contrair, that ſhe ſhould loſe ay 
addition made to her portion natural. Buchannan having no Heirs-Male, Dil 
pones his Eſtate to Major Gran, he aſſuwing his name, and providing the 

Marry the ſaid Elizabeth his Daughter, and in caſe of her refuſal, he burden: 
the Eſtate only with the proviſion in ber M others Contra@, and declares the ſame 
#0 be free of the 5000 merks he had added to her by his Bond, Major Grat 
came to the ſaid Elizabeth with a, Nottar, and offered to Marry her, and 
deſired that ſhe ſhould conſent, which ſhe refuſing, he took Iv 
ſtruments thereon. The ſaid Elizabeth hath now Married $twart of Ardor- 
lich , and' with his concourſe purſues Adjudication upon her Fathers Bond 
The Defender alledged Abſolvitor from the 5000 merks of addition, bt 


cauſe the Purſuer had not Married with her Fathers confent, but contra 
| | *10 
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to his expreſs will 3 ſo that the addition being a gratuitous Donation, it is 
not only revockable for her ingratitude in Marrying without ber Fathers 
conſent, but by expreb proviſion, both by the Bond it ſelf, and by the 
\Back-bond. The Purſucr anſwered, 1% That ſuch Clauſes are contrair to 


"the freedom of Marriage, and thereforeare holdenpro non adjedFis, 29, She 


cught not to have defired her Fathers conſent to this Marriage, knowing 
that he was predetermined to aſſent tono Marriage but to George Grants 3 
and it would be no ingratitude to refuſe to marry George Grant, being a 
Man ſo far above hcr age, and who ſhew no affeftion tor her, but rather 
to be rid of this addition, by an uncivil putting her to an acceptance of 
the Marriage on the firſt Propofitionzneither was her Father in a capaci- 
to aſſent to this Marriage, in reſpect of his Diſpoſition to Graz. Zo. 
Such Clauſes do import no more but to guard againſt unſuitable Marriages, 
and this Marriage is moſt ſuitable, for it he had deſired ber Pathers conſent, 
and he had been at freedom to give it, It would not have annulled her por- 
tion, unleſs he gave a reaſonable caule of his refuſal. The Defender Re- 
plyed, that Clauſes adjefed, in cale Parties Marry not, are holden as not 
jeed, being impeditive of Marriage, which ſhould be free 3 but free 
Donations granted on condition, That the Party Marry ſuch a Man, or Mare 
rynot, without the Donors conſent, are no ways rejeRed ; much leſs in the 
caſe ofa Father and Daughter. 2®, The Daughter ſhould have craved 
ber Fathers conſent, both by her Natural Obligation, and her Back- bond, 
nor was he bound up by his Diſpoſition to Grant 4, for if ſhe had propoſed 
a reaſonable cauſe why ſhe ſhould not Marry Gram, if it had been no more 
but that ſhe could not find affection for. him, it might have excuſed her, 
if ſhe was ready to.Depone that it was true , but ſhe is inexcuſable never 
to have demanded her Fathers conſent, neither was he bound up, butifhe 
had been convinced of the reaſonableneſs of her refuſal, in not Marrying 
Grant, and Marrying CArdvor/ich, he might have conſented, and fo puri- 
fied the condition in her Bond, which being before Grants Diſpoſition, 
could never be prejudged by any Clauſe in it. 

The Lords fourd the liberty of the Marriage did not exclude the pro- 
viſion in the Back-bound, and found that the Father. might- have affented 
toher Marriage with Ardvorlich, and ſo made the Bond effectual, albeit 
after the Bond he had inſert an irritancy.in Grants Diipoſition, and there- 
fore adjudged only for the 10000 pounds, 

Mcreith contra Campbel, eodeme die. 
_  Mereith purſues Donald Campbel , as Cautioner for Hefor 
Ueneill, in a Sum of 300 pounds Sterling. who _—_ Abſolvis 
tor, becauſe this Sum being due to Mr. Mar in + orwich, to whom” Mereith 


was FaQor, he producesa Receipt of 600 pounds Sterling from May, of the 


Suns due to him by Mr. M*eiÞ, with an application thereof by Heil to 
this Sum before any diligence. And it isa certain maxim in Law, That pay- 
ment made and accepted indefinitly by a Debitor to a'Creditor,. to whom 
he owes ſeveral Sums, eleZio eff debitoris,and the Debitor may apply the pay- 
ment'to which Sum he pleaſeth, and he hath ſo done 1 this caſe. - It was 
anſwered, That the payment could not be aſcribed to this Bond, being made 
aday before the day of payment of this Bond, but behoved to-be aſcribed 
tothe other anterior Debts, whereof the Term was paſt. - 2%. Though or- 
dinarly the Debitor hath eleQion, that cannot hold here, becauſe the De- 
bitor was broken and inſolvent before the eletion, after which he could 
not; to the Creditors prejudice, apply the indefinite payment toa Sam ſe. 
CCcc 3 ; 
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cured by Caution, and leave ihe Creditor to ſeek Sus unſecured from x 
Bankrupt. : 

The Lords ſuſtained the eleQion by the Debitor, if he was ſolvent ang 
intire the time of the eleftion, albeit the indefinite payment was a dz 
before the Term of payment of this Bond, to which the Debitor had ay. 
plyed its 
Burnet contra Ewen, February 18, 1680. 

R. Andrew Burnet purſues John Ewen for Reduction of a Bond 
7000 pounds, upon this reaſon, that it was extorted by unyw. 
rantable force, Mr. Andrew having been Arreſted and impriſoned at [o. 
don by a Bill of Middleſex, at the inſtance ot Ewen, Arrefling him to fig 
Cantion for 2000 pounds Sterling, or to go to Priſonz and he being a Stranger 
and not able to find Caution tor ſuch a Sum, was detained nine Weeks in 
Priſon, and forced to grant this Bond to get out, without any antecedent 
Debt. The Defenderalledged Abſolvitor from this irrelevant reaſon, be. 
cauſe the Bill of Middleſex is a Legal Execution, which never inferts extor. 
tion or force z and though it be pecuhar to that place, yet there isan ordi. 
nary remeed whereby the Party in Priſon may have the Debt determined 
within three Courtedays, and gets great dammages, if the Arreſtment he 
found -uriwarrantable; and by the Law and mutual correſpondence of 
all Nations, Legal Executions, many of them is never ſuſtained as Extor. 
tion, either in the ſame or any other Nation, and to ſuſtain this Execution 
as an legal force, would ruwme'the Commerce of Scots Merchants in Lin- 
don,who would never get any thing there on truſt. The Purſuer anſivere?, 
T hat he being a Stranger, unacquainted with the Laws and Cuſtoms of 
England, albeit he through ignorance did not diſcuſs Ewens Claim in By 
land,yer both being Scots-men, Ewen cannot decline to diſcuſs it in Scotland 
by which it will be evident, that it was a moſt unwarrantable Arreſtment 
for 2000 pounds Sterling, without any ground of Debt, The Defender 
Replyed, Thatthere was an antecedent Debt, and produces Burnet: Let- 
ter, deſiring Ewen to honour the Bills of Thomas Burnet his Brother, thuyh 
3s were 10 the value of both his own and his Brothers Ef/ate : Upon ctedit 
whereef Ewen had honoured Thomas Burnet his Bills, and by an Accompt 
betwixt them, Thowss was Debitor to him in 500 pound Sterling, and Mr, 
Andrew himſelf is Debitor in two Bills, ſo thar it is an unjuſt clamour: that 
there was no antecedent Debt, which being,this Bond can upon no account 
be quarrelled 3 for after Bonds are-granted, the inſtruQions of prior Debts 
are neglected by the moſt provident men, and moſt ordinarly loſt; and 
were. of pernicious conſequence;after Bond is granted, to put the Creditor 
to ly the anterior cauſe of it.. Likeas there is here produced age 
ral Diſcharge by Burxet, bearing, That he had received a Bond from Ewel, 
that upon payment of this 7e00 pounds he ſhould give hime a Diſcharge, which 
ineffeq 1s equivalent to a Diſcharge 3 ſo that there being mutual Diſchur 
ges,' the Bond muſt-be undet as upon a Tranſa&ion, which is the 
moſt .upqueſtionable Security to ſopit all Pley, that when upon accounta 
any doubtful Proceſs, Parties do'ſettle by Bond and mutual Diſcharg, 
that can never be recalled, upon-pretence that the Claim or Proces## 
not juſt, - The Purfuer Duplyed; That albeit ordinarly when Bonds at 
obtained, the Creditars are not put toinſtrudt the anterior cauſe, theſebeiy 
volugear deeds, ſuppoſing or acknowledging the anterior cauſe ; but th 
holds not in Bands granted upon wag diſtreſs, as was found betweeti ts 
and. JJoyſtown upon the 3 iy, 1668. where Houſtown being underCiy 
tions, granted a Bond of Corroboration, yet it was found © no Tran 
\% 
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«* on, ſeing there was no Abatement or Dedution, or yet a Homologation 
« of the tormer Bond, being done upon Caption, as an AR of obedience : 
Likewiſe found the 10 of June, 1673, Sir James Thomſon contra Robertſon, 
that a Bond granted perdente proceflu, was no TranſaQion, ſeing there was 
no. abatement 3 ſo that in this caſe there being no inſtrutions given up, nor 
no Dilcharge granted to Burzet, but an obligement to diſcharge upon pay- 
went; and it being acknowledged what was the grounds of the Claim and 
Accompt, he might thereupon have purſued Burnet or his Brother, either 
upon the firſt grounds of Debt, or upon this Bond, and all that they could 
alledge, were, that he could not ſeek both, being double Securities for the 
fame Sums, and therefore this Bond is bat a Corroborative Security, albeit 
the Arreſtment had never been ſo Legal, and there is neither Tranſa&tion 
nor Homologation in the caſe. 

The Lords found, that ſcing Ewen acknowledged this Bond was granted 
when Burnet was Arreſted and Impriſoned at his inſtance,the former ground 
of the Debt remaining undiſcharged,that thisBond was but anAccumulative 
or Corroborative Security, and therefore ſuſtained the ſame only in fo far 
2s it might be aſtrufted by inſtruRing anterior Debt, no inſtruftions having 
beengiven-up, but found it relevant that Ewen had given in a ſpecial Ac- 
compt co Burxet, © charging him with Sums exceeding this Bond, and that 
& he had accepted a lefſer Sum than his Claim amounted to, and there 
upon diſmiſſed Burzet, whereby this Bond was upon Tranſaction, and found 
the ſame relevant ſcripto vel juramento of Burnet, to ſuſtain the whole Bond, 
without further in(iruction, 


The Ear] of Marr contra his Vaſſalls, eodem die, 
He Eart of Mary having purſued ReduGion of a Fer, upon a Clauſe 
T therein; That upor two Terms running in the third it ſhould be null,and 
for iaſtruQing thereof produced the Vaſſals Retour. 

The Lords ſuffered the V aſlal to purge by payment at the Bar,ſeing the 
Retour bears F en-duty ſs petatur inthe firſt part of the Retour, bearing the De. 
fun@s Right; though theſe words were not repeated in the poſterior Clauſe 
of the Retowr or Precept, declaring the Fex-duty, and expreſſing the Clauſe 
irritant. 


Caithnes contra the Lady Plendergaiſt, &c. eodem die, 

M Aſter James Caithnes being Infeft in the Lands of Plendergaiſt,. pur- 

luesa Removing againſt the Lady 3 Compearance is made for Johr: 
raw Appryſer, who alledged that the Purſuers Right being qualified by a 
Back-bond, bearing, That it was only granted till he were ſatisfied of a- Sum; 
he offered to prove the payment of the Sum. It was anſwered, Thar the 
Appryſer not being Infefr, had no intereſt to remove, or hinder remoy- 
Ing, 20, That an Infeftwent could not be taken away by Exception, not 
being an Appryſing, but behoved to proceed by Declarator or Reduion. It 
was Replyed, That an Infeftment till a Sum were payed, requires no re- 
demption, but may be ſummarly taken off by payment or ſatisfaQion,in the 
lame way asan Appryfing; and that the Appryſer, though not Infeft, hav= 
Ing Right to the Maills and Dutics,might exclude the Purſuer, who there- 
by would exhauſt the Maills and Duties. 


The Lords found the Defence of payment competent to the Appryſer 
without Infeftment. " 


The Clerk Regiſter contra Sir William Primroſe, February 19. 1680. 
Ws Clerk of Regiſter having given in a Complaint againſt Sir Wi/- 
liam Primroſe Clerk of the Nottars, that he did not attend that Of- 
Ccccc 4 fice, 
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fice, he not reſiding in Town,and that he was not qualified therefore,and 
had malverſed therein,in fo far as by the Act of Paliament 1617,cap,2,, 5, 
is Statute, that the Prothecal of Nottars ſpall within 15 days afier the Noyy,, 
death be brought in to Edinburgh, 4nd delivered to the Clerk Regiiter, g; j;, 
Deputs, to be retained and keeped by his oo appointed to that effets ;; lie. 
as, the ſaid Sit William Primroſe being admitted to the faid Office ypgy 
the firſt day of November 1666, by his Commiſſion inſert in the Books oF 
Sederunt,he is ſpecially intruſted to call in,and purlue for the Nottars Þ,,. 
thecals, and to keep the ſame z and yet to this day he bath never call,4 
for one Prothecal, to the great detriment of the Leidges, albeit he ha 
taken Caution for all the Nottars admitted, for bringing 1n their Protbecal, 
within 15 days after their deceaſe, whereby he had ready Execution; an 
as by his Office he is obliged to mark the Prothecal. Books of Nottars, and 1g 
give new Books when the old Books are produced to him, and by that 
great truſt of Prothecals, he ought to have peruſed the Prothecals that were 
hlled up, and if they were not authentick and forma], to have certified 
the Lords, that fuch Nottars might be diſcharged, and no more Books 
given them, and ought to have been ready upon all occalions to extibite 

to the Leidges Prothecals for extending and tranſuming Inſtruments; 
which he hath negle&ed,and mannaged his place for meer Profite, endez. 

vouring to get all Perſons paſt Nottars, and thereby get Compoſitionsthe 

moſt ignorant being moſt ready to give the greateſt Compoſitions, and 

giving out Books ſo large that would laſt a whole life, fo that it couldre. 

ver appear, whether the Nottars malverſed in their Office, albeit it be aj. 

dent by the whole tra& of the Ads of Parliament, what care bath been 

taken for having qualified Nottars, and their Prothecals to be brought in, 

and keeped for the uſe of the Leidges, The Defender alledged Abfghi, 

tor, Becauſe by his Office there is no more required, but to draw Bills fr 

admitting of Nottars, and Ads of Admiſſion, and to take Caution for 

bringing in the Prothecals, and marking their Books, which be hath alyy; 

done,which requires very little qualification;likeas he hath power of Dey. 

ration by hisCommiſſion,and hath skilfulDeputs,and neither doth thieAts of 
Parliament expreſly oblige any to bring inProthecals,but theWaives, Bair 

Cautioners of Nottars,and there is no ground of Deprivation,upon fo incor- 

{cquential an inference from one AR of Parliament,and ſeing Sir Wilian i; 
willing to take his DireRions in time coming, and that his Predeceſlorin 
his Office were not in cuſtom to call in Prothecals, his negle& cannot 4- 
mount to a ſufficient ground of Deprivation. It was anſwered, That it 
appears by the Records, that before his time Prothecals were called in, 
and it is ridiculous to pretend that the Bonds for taking in of Protheca 
were to no effeR, but that not e were obliged to call tor them, but the Not 
tars Wives, Bairns and Cauticners might ſafely keep them, and that the 
Clerk to the Nottars, though he had thefe Bonds,was never to put themin 
Execution, though he is expreſly commilfionate ſo to do, which thoughit 
be in the terms W:th power to him to call ix the Prothecals, yet that is not 1 
meer faculty at his diſcretion, but a Commiſhon or Mandat requiring Di 
ligence, which he hath wholly negleRed ; and albeit his Commiſſion bear 
a Power of Deputation, yet that doth not exeem him alſo from Skill and 
Attendance 3 and albeit the Clerk Regiſter by his Commiſſion from the 
King hath Power to Deput, yet he cannot give Power to Deputs to cot- 


ſtitute Deputs, am delegatus non poteit delegare, though Deputs may hare 
Servants 
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$&rvants under ther, they can have no Deputs that can fign for them or 
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perform the truſt. ; 

The Lords found theClerk of theNottars by hisOffice obliged,to call in 
and keep the Prothecals of Nottars, which being ſpecial in his Commiſſion, 
2nd being wholly neglefted by him for ſo many years, is a Malverſation of 
knowledge and importance inferring Deprivation. 


Lutefoot contra Preitoun, eodem die. 
0bn Lutefoot purſues Reduction againſt Glencorſs ex capite inhibitionis. 
The Defender alledged Abſolvitor, Becauſe the Inhibition is preſcribed 
Ince the Executions of the Inhibition, It was anſwered, The Regiſtra- 
tion of the Inhibition was within Preſcription, and that being a Diligence 
which if wanting, the [nhibitionisnull, Preſcription muſtbe reckoned from 


it, (t was anſwered, That Decreets of Regiſtrztion are never accounted In- 


terruption, much lefs Regiſtration of Inhibitions. The Lords found the Pre- 
ſeription to run from the lait Execution of the Inhibition, but not from the Re- 
giftration, It was further alledged, That albeit Preſcription run from the 
de in queſtion, yet there is not 40 years fince the term of payment, before 
which the Creditor or valebat agere, 
The Lords found the Preſcription not to run from the date, but from 
the term of payment. 
Jamiſon contra Wanch, February 20. 1680. 
Lizabeth Monipeny being Infeft in an Annualrent out of the Eſtate of 
Balcomie, diſpons the fame by her Contract of Marriage with um- 
qutule Mr. Fob $-vith Miniſter her Husband, who always uplifted upon 
his Wifes Right, yet was never Infeft 3 but after his death there is a Con- 
tract betwixt his Son and his Relict, and Mr. Robert Lermont, whereby they 
diſpene to Mr. Robert this Anmualrent, and be becomes obliged to pay a Sum 
4s the price to young Mr. John, his Heirs and Aſſigneys at ſuch Terms, with 
this Proviſion, that the Contrad ſhould be depoſitate till Mr, Robert perform- 
ed, and if he failed in whole or in part, he ſhould be excluded pro tanto, and 
the Diſpeners Right ſhould continue with themſelves : Mr. John Smith younger 
dyes un-entered Heir to his Father, and leaves a Legacy to Wauch, who 
thereupon inſiſts againſt Mr. Robert Lermont for payment of this Sum in the 
Contract, as being Moveable. Compearance is made for Doctor Jamiſon, 
Heir to Mr, Job Smith elder and younger, and now Infeft in the Annual- 
rent, who alledgeth, that the Executor or Legatar of Mr. John Smith could 
baveno Right to this Sum, becauſe Mr. Jobr Smith younger was never 
ferved Heir to his Father, fo that any Diſpoſition by him was ineffectual, 
and he nor none repreſenting him could obtain Lermort Infeft in the 
Angualrent, and therefore could not demand the price, but the price be. 
bored to belong to DoctorJamiſon who is ſerved Heir to Mr. John elder, 
and Infeft in the Annualrent,and who could only diſpone the Annualrent ef- 
fectually; and albeit the price be conceived in the terms of a Moveable Ob- 
tion, yet the Executor or Legatar can have no right to the price, ſeing 
he has no right to the Infeftment of the Annualrent, It was anſwered 
for the Legatar, That where any Heretable Right is diſponed by the Fiar, 
it the price be taken as a principal Sum, albeit in the Diſponers life, he 
was not denuded, yet his Heir upon his Obligment will be obliged to de- 
Nude himſelf,and yet will not haveRight to the price being Moveable,for 
it being in theDefun&s power to diſpoſe of his own at his pleaſure,he might 
take the price Heretable in favours of his Heir, or Moveable in favours of 
Executor.z and it will not follow, becauſe the Executor cannot fulfil 
the Defunts Diſpoſition but the Heir, - that it will make any alteration to 
Ddddd diflolve 
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diſſolve a Bargain, or to make the price to fall to the Heir z for when , 


Creditor by Wodſet or Annualrent, charges or requires for his M 


which is frequent, and dies before payment, the Sum will belong to j; 


Executor as Moveable, and yet his Heir muſt Infeft himſelf in the WodGe 


and renounce the ſame in favours of the Debitor upon payment, 'thoy k 
payment muſt be made to the Executor and not to the Heir; nor doth je 


1mport that Mr, John Smith younger was not ſerved Heir to-his Father, be. 
cauſe Dodor Jamiſon is ſerved Heir to Mr. John younger, and ſo is obliged 
to fulfil his Deed,and to diſpone to Lermont, It was Replyed for Docte; 
Jamiſon, That he is not obliged to perfect the Diſpoſition to Lermony, «,. 
ther as Heir to Mr. Joh younger or elder, becauſe it contains a Clauſe jr. 
ritant, which is committed, It was Duplyed for the Legatar, That he. 
fore Dcclarator of the Clauſe irritant, it may be purged 3 and he 
fers to purge for Lermont, by conſigning the price, which will purge the 
Failzic, and he will have only Right to uplift the ſame himlclf as bei 
Moveable. It was Triplyed for the Doctor, That it 1s clear 'by this Con. 
tract,that it was to remain depoſitate till Lermort fulfilled, and therefore ne. 
ver became Lermonts Right, bur the payment at the Terms in the Contract, 
being theConditions of the Depoſitation with a reſolutiveClauſle in ſe , 
fatlzie, it requires no Declarator, and fo cannot be purged, but the jar. 
gain is diſſolved, and it is not in the caſe ofa Clauſe irritant in a delivered 
Right. 

The Lords found this Contract being a depoſitate Writ »pon payment & 
certain Terms, with a Clauſe irritant, that the Failzie to pay at theſe Term 
did annul the Contra@& without neceſſity of Declarator,and could not be purge 
after the Failzie,and therefore found Waxch the Legatar to have no Rigit 
to the Sum which Lermont was to pay. 


Hclurg contra Blackwood, Feb,24. 1680. 

 þ a Competition betwixt M{lurg Afſigney by Boid of Pinkell and Bluk 

wood his Creditor Arreſter, It was alledged for the Afſhgney, That his 
Afſſgnation and Intimation was before the Arreſtment. It was anſwered 
for the Arreſter, That the Aſbgnation was never the Afſigneys delivered 
Evident,but was retained inPizkel/ the commonDebitor his hand,andthat the 
Intimation was null being madeby a perſon who was no Nottar, but known 
to be flagitious It was Replyed, That Intimation ſupplies delivery, af 
ter which the Aſſhgney hath intereſt to force the Cedent to exhibite and 
deliver 3 and though he ſhould cancell the Aflignation, the Aſligney may 
prove the tenor of it, uſing the intimation as an Adminicle, as was found 
in the Caſe of Duk of Grange and Sir Lawrence Oliphant, yea in the Cale d 
Mr. John Bain againſt Campbel, it was found, That a Debitor taking a Bond 
in name of his Creditor, though not delivered, that Creditor had right 10 fond 
wpon it, and to force the Debitor to deliver : And as to the Nottars not being 
authorized, it was offered to be proven he was holden and repute Notta, 
which is all the Leidges can know ; and though he were flagitious, thelt- 
timation may be redargued by the Witneſles 1nſcrt. 

The Lords found the Afſignation being intimate before the Arreltment, 
though not delivered, was preterable,and that the Nottars being holden and 
repute ſuch was ſufficient. 


Kinloch contra the Earls of Southesk and Northesk, Feb, 25. 1680, 
Avid Grahame of Fintry having Diſponed the Lands ot Glexproſſinatt 
Kil.jemuir to Kinloch ot Bandoch, with content of his eldeſt $0n, but 


the Father having Died betore Bandochs Intefrment, the Son was entere 
als 
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1nd Infeſr, and did alſo Infeft Banoch in Implement of his Fathers Diſpo- 


ficiong But chere being a prior Appryſing at the inſtance of Walter Lyel a+ 

inſt the Son, to whom theſeLands were Diſponed by hisContraR of Mar. 
rage, to which Appryſing the tarls ot Norchesk and Southe:k have Right, 
whereupon there were mutual Reductions: Ir was alledged for the taids 
Earls, that their Auchor having appryſed from Fixtry, the Diſpoſition 
granted to Baydech thereatter, was inter conjunttos, Bandoch being Fintries 
viſter-ſon, ſo that the Narrative in the Diſpoſition will not in!truct an one- 
rous adequatCauſe, but the Right is preſumed to be without a cauſe onerous, 
in Detraud ot Lye! the anterior Creditor, The Lord: found that Bandoch 
behoved to inſtrut# the Cauſe onerous, It was further alledged for the (aids 
Earls, That albeit the onerous cauſe were inſtruted, yet by the 47 of Par- 
liament 1621, anent Bankrupts, after lawful Diligence by Horning, Ap= 
profing, &c, The Debitor cannot by woluntar Diſpoſition, or other Gratifi- 
cations prefer another Creditor, not having done more timeous Diligence, It 
was anſwered, 1o, That the Clauſe alledged upon, relates only Diſpon- 
ing in favours of a Creditor, in prejudice of the prior Diligence of another 
Creditor, But where the Debitor Diſpones to a third Party, who is no 
Crecitor, but buys bona fide, for a competent price, and pays the ſame, 


-the buyer can never be queſtioned, or otherwiſe Commerce ot Lands be- 


hoved to ceaſey for there is no Record by which a buyer may know the 
Diligence of Creditors, except what appears by the Regiſter of Hornings, 
Iabibitioss, and Seaſins, and this Right is before the late 477 of Parliament, 
allowing Appryſings to be Regiſtrat, 2%, Thepriviledge of the 42 of Par- 
liament in tavours of Creditors doing Diligence, can only be undetſtood 
where they perſiſt in their Diligence, to the effe& that while they are ix 
wu diligentia, the Debitor cannor diſappoint their Diligence by volun- 
tar Diſpofitionsz but it che Creditor ras not, but prove negligent , it 
cannot be imagined that all zzchoat Diligences ſhould be as yalid as 1nhibi- 
tion', and that till fourty years run, fone might buy or take Security in 
the Debitors Land, [ta e#,nothing followed upon this Approfn by Charze, 
Infeftment , or otherwiſe, tor (ome years before Banddchs Kioht, and 
therefore voluntar Diſpofitions are preferable to Appryfings, whereupon 
nothing follows within a year,as is obſerved by Spor{wood,Fuly 12.1627, Ha- 
milton contra Miculloch, Where the Lords oy the voluntar Diſpoſition prefe- 
rable to the Appryſing, whereupon no Diligence followed for ſtueral years be- 
fore the Right, There was alſoa Realon ex capite inhibitionis , againſt 
which it was alledged, that the 7nhibition was null, not being execnte art 
the Head-burgh of the Regality, wherein the Lands Iy, It was anſwer- 
ed, That the Execution was during the Uſurpation, when Regalities were 
ſuppreſt, Ir was Replyed, That it was offered to be proven, that Inhibi- 
tions uſed ro be even then execate at the Head-burgh of chefegaliry, 

The Lords ſuſtained the 1»hibirion, albeir ſome perfons fot the more Se- 
curity Tahibice at che Head-burgh of the Regaliry, during the time of the 
Uſarparion, 

Waddel contra Salmond, eodem die. 
(Got Waddel havitig Married his Daughter to _ Sand, and 
payed theTocher in herContraQ, being 1 300 merks; TheDavghter ha- 
vitg been Married upon the 24 of Novervber 1697. and having dyed up- 
onthe 24 of November 1578. at two or three a Clock in the Morning, ad- 
det purſues for repetition of the Tocher, becauſe rhe Marrtage was Didol- 


. ved within year and day. The Defender alledged abfotvitoe , becauſe 
the Martlage flood undiffolyed for a fall | 
4 Ddddd 2 ter 


year , afid a part of the day af- 
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terthe year, which the Law doth introduce only to make it evident, that 
the full year is compleat, &* in favorabilibus dies ceptus habetur pro comple. 
#03 So that the Husbands caſe being more favourable than the Fathers, he 
ſhould enjoy the Tocher. It was anſwered, That the Terms of the Lay 
is, that where the Marriage is Diſſolved within year and day after the $6. 
lemnization ofthe Marriage, the Tocher returns, and the caſe of the F4. 
ther is more favourable , the Daughter being dead without Succeſſion; 
and by the Common Law, Tochers do return in all Caſes by the Diſſoly. 
tion of the Marriage. 

The Lords found, that the Marriage having ſtood undiſſolved a yer 
andaday thereafter, the Husband had right to the Tocher, albeit that day 
was not compleat. 

Scot contra the Arch-Biſhop of Glaſgow, eodem die, 
go John Scot having right from the Earl of Zothian, who had the Gift of 
Patronage of the Church of Ancruw from the King in anno 1625. Did 
thereupon preſent, and having obtained Horning ot courſe, did Cha 
the Arch-Biſhop to try and admit, he gave in a Bill of Suſpenſion, where- 
upon the Cauſe was Ordained to be Diſcuſt, and infiſted upon thisReaſon, 
that he was not obliged to accept Ancrums Preſentation, becauſe he had x 
better right to the Patronage , in ſo far as King James by his Charter in as 
29 1608, to the then Arch-biſhop of Glaſgow, upon the Biſhops Reſyn«- 
tion, Diſponed the Biſhoprick with all Benefices thereto bolonging, with a Ne. 
v8 dammus exumerating the Patronage of Ancrum,as one ofthe Benefices belong. 
ing thereto , cum omnialio jure the King had to the Biſhoprick or Benefice 
foreſaid ; Whereby the Arch-biſhop had right betore Ancrum or his Au. 
thor, It was anſwered for Ancum, That he had obtained a Decreet is 
foro againſt Arch-Biſhop Lightoun, Declaring his right to this Patronage, in 
which Decrect the Kings Gift now produced was founded on, and yet 
the Decreet bears, That the Lords having conſidered the Rights produced, De. 
ered Ancrams Right. The Arch-Biſhop Replyed, That Biſhops cannot 
dilapidat their Benefices dire&ly, nor indire4ly, by omitting Lawful De- 
fences, and therefore competent and omitted is not relevant againlt their 
Succeſlors , they being but Liferentars. 2% It cannot be queſtioned but 
Collufion in ſuffering Decreets to pals,is aDilapidation;but thisDecreet evi, 


dently Collufive, bearing , That the Arch-Biſhop produced the Kings Gift | 


I608, containing the Patronage of Ancrumz and yet no mention of any 
Defence founded thereon , which was obvious, the Biſhops right being 
anterior to Ancrums : And though the Decreet bears, That the Lords did 
confider the Rights, yet that could be only in relation to the allegiances of 
_ 3 but all the allegiance in this Decreet , is this Dilator only, # 
roceſs till the Dean pos, Chapter be called. It was Replyed, That if De 
creets in foro againſt Beneficed Perſons, cannot operat againſt their Succeb 
ſors, they ſhall have greater priviledges than the King, and no Proceſs for, 
or againſt them,can be finally ended. And as to the Collufton it does not 
appear from the Decreet, ſeing the Biſhops Right was produced, and un- 
der the Lords conſideration, and the great mean of Termination of Ples 
15, that after Compearance, nothing then competent and omitted can quar- 
rel the Decreet, even though there be no Defence proponed, but the L- 
bel denyed, much more where a Dilator is proponed, ſeing now it is De: 
clared by AQ of Sederunt, That Parties cannot paſs from their Compearese, 
#fter Dilators proponed and diſcuſſed, though ſometimes they might. _ 
The Lords found, that Collufion did appear from this Decreet, __ 
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hops right having been produced, and anterior., and. an. obvious De- 
tence thereupon, without any mention of. the ſaid Defence, but delayed 
the Interlocutor till the 29 of February. | 

Laird of Clackwannan contra the Earl of Wigtoun, February 26, 1680. 

Ruce of Newtonn having [nfeft Clackmannan tor Relief of his Cautionries, 

B for ſeveral of Newtonuns Creditors,and having thereafter Infeft the Earl 
of Wigtoun for his Relief as Cautioner, to other Creditors, both Infefiments. 
zre Confirmed by Signatures paſt at the ſame time, whereupon both da 
now compeat. It was alledged for the Creditors, towhom Clackwannan 
was Cautioner, that his Infeſtment. ought to be preterred, becauſe his baſe 
Infefiment is prior, his Signature of Confirmation 1s ſermul, and it is firſt 

| the Seal by a months ſpace, as it appears by. the Atteſt of the Keeper 
ofthe Seals to the Charter, as uſe is, It was anſwered for Wigtown, that 
both Infefiwents being baſe without Polleſtion, the Confirmation only, by 
which they become publick, makes them effeftual Rights, ſo that both their 
Confirmations paſt of the ſame date muſt come in par? paſ, and no re- 
ſpe& ought to be had to the Attelt by the Keeper of the Sea), otherways 
it ſhould be in his power to prefer and poſtpon as he pleaſes, for which he 
hath no Commiſſion , and though his Oath were taken, he is but one Wits 
veſſe. It was Replyed, That the Seal only perfeQs the Confirmation, and 
vin place of the Kings Subſcription, and albeit the dates be inſert in Char- 
ters, according as the Signatures paſs, yet itis not the Signature that gives 
the Right, otherwiſe no Inſeftment by Confirmation could be known. or 
ſecured, but a naked Signature would be preterred to a poſterior Sealed 
Charter ; Neither is there any hazard of the Collufion of the Keeper of the 
Seal, Becauſe when a Siguature palleth the Seals, it 1s to be found Recorded 
at the Privy and Great-Secals in the Chancellary, and there is a Minyt keep- 
&d of all the Sealings of Charters. | 

The Lords found the firſt exped Confirmation through the Seals preferable, 
although the date of the Charters were the ſame, and that the Atteſt of the 
Sealer was ſufficient, unleſs it were controlled by the Regiſters, or that 
the other party had craved to pals his Signature as ſoon, and taken Inſtru. 
ments.upon the refuſal, and Collufion of the Keeper of the Regiſters and 
Seals 


Scot contra the Arch-Biſhop of Glaſgow, . February 29. 1680. = 

"He Arch-biſhop of Glaſgow having upon the 25 Inſtant infiſted in his 
ReduRgion, which he raiſed with the Suſpenſion, The Cauſe was 

fully Debated, but upon hopes of agreement, the Lordsdelayed the Inter. 
locutor till this day, The Reaſon of ReduRtion infiſted on was, that by 
the Kings Gift, and Diſpoſition in axxo 1608 produced, the King Diſpon« 
ed the Arch-Biſhovrick of Glaſeow, with all the Priviledges and emoluments 
thereto belonging , with a Novodamus, repeating the ſame words, and adding, 


Freſertim jus Patronatus Eccleſia de Ancrume &- Stobo, &c. ad dium Archi.. 


epiſcopatum pertinens, una cum omni alio jure ad ditium Archiepiſcopatum aut 
beneficia ſupraſcripta reſpeive aut ullo modo habemus aut habere poterimus, &c, 
By which the King was fully denuded, and this Patronage mthe. Perſon of 


this Arck-Biſhop, and his Succeflors, and therefore it is a prior and better 
Right than the Diſpoſition of the ſame Patronage by the King to. the Earl | 


of Lothian, 1625. to which Ancrunm has Right, It was anſwered for An- 
ww, That the Kings Charter to the Arch-Biſhop in «wno 1608. can give 


; noRight to the Patronage ofAncrum.1%.Becauſe it proceeded upon theArch- 
Biſbops own Reſignation, and io _ n_ no more Right than the Re-.. 
Dade 
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figner had then; for it cannot be pretended that the then Biſhop had right 
to the Patronage of Ancrum, which was never an Eccleſiaſtick Patrongg. 
Bur in all Taxations was lifted amongſt the Luck Patronages in the Tax. 
tion Rolls, and there are produced three Preſentations by the King for the 
year 1608. and one after the year 1608. to Mr. William Bennet, who wa, 
the only Intrant after 160$. except Mr. John Livingiton, who entered 
when the power of Preſentation by Patronage was aboli(hed , Bur after the 
Kings Return, the Kings Right being revived, Mr, Fames Scot had a Pre. 
ſentation , both from the one Party and the other; And now the queſti. 
on is of his Succeſlor , fo that the enumerating of this Patronage amongſt 
the Berefices pertaining to the Biſhoprik of Glaſgow, was by unwarrantahle 
ſuggeſtion and obreption, 22. Albeit there be in the ſaid Charter a Ny. 
vodamw, it alters not the caſe, ſeing the Dehign and Import ofa Needs. 
mus, is only tofupply the defeRs of prior Titles, Retigned or Confirmed; 
but it is not equivalent toan original Right, and theretore unleſs the Arch. 
biſhop could ſhow that his Predeceflors had ſome Title , valid orinyalid, 
the Novodamus cannot give him an original Kight, where he had no pre 
tence betore, for it is known and ordinary, that a Novwodamns, though ir 
bears pro omni alio jure; yet that is but ftill, and hath its limitation from Cy- 
ſtory, as to ſuch Clauſes granted by the King, who is ſecured againſtthe 
neglect of his Officers, and therefore it will nut exclude the King fromthe 
Caſualities of Ward, Marriage, Lif.rewt-Ejcheat,nor Non-entry ast9 years 
preceeding, as was found in the cate of the Lord Fheſaurer-deput againſt 
the Earl of Northesk, whoſe Novodamus buir exprelly Ward, yet was not 
found to exclude the Kings Donatar from the Marriage. 3o. The concep. 
tion cf this Novodarmus is qualified and refiricted to the Benefices, que ad 
predifum Archiepiſcopatum pertinuerynt vel pertinere poterint , which is ex- 
preſt inthe diſpoſitive Clauſe, and repeated in the Novodamus beforethe 
enumeration, and is repeated again after the enumeration, and therefore 
the ſubſequent Clauſe pro 0-91 alio jure, can only be underſtood for al right 
the King had to the Biſhoprick,and all Benefices which had pertained thereto, of 
which Ancram was none, It wasReplyed for theArch- Biſhop, That the Kings 
Charter appearcth clearly to have proceeded of certain knowledge, as to 
the Parſonage of Ancrum, for it gives a ſpecial reaſon of the conceffionthere- 
of, becauſe that Kirk was ereedupon the Lands and Baronies belonging 
tothe ſaid Arch-biſhoprick; and it is Hotour, that Nether Ancrum, which 
1s the moſt conſiderable Barony in the Paroch, pertains to the See of 
Glaſgow, and is holden Feu thereof. And as for the Preſertations by the 
King tothe Kirk of Ancrams produced, the three preceeding the year 1608, 
cannot be reſpe&ted, becauſe Arch-brthops and Biſhops were then ſuppreſt 
& though they were thenT7talar orTwchal Biſhops, which were then thought 
neceſſary for ITED of Charch-men , yet they had not the 
power of Tryal, or Admiflion of Miniſters, but were ordinarly Lork, 
as there were then Tialer Abbots, who were Laicks, and both theſe and 
the Laick Biſhops fat in Parliament , but the King alone had the Preſena- 
tion of all Ecckfiaſtick Patronages, till che year 1606. when Arch-brſbops 
and Biſhops were reſtored as licclefiaftick Officers, and bad exprelly te- 
ſored to them the Ecclefiaſtick Patronages : And as to the Kings Preſets 
ration after the year 1609, the King is preſumed univerſal Patron of al 
Kirksand where no other ſhows a right, is ordinary to grantPreſentations 
that account periralo perentis, but it is evident that the Arch-biſhoy 
not Colfate upon? the Kings Preſemarion, but Bemrers Collation produ- 
ad is a year after the Kings Prefamation, but not upon it, but upooth 
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Biſhops own Preſentation. And as to the ſecond allegiance of the import 
of a Novodamas , It 1s groundle!s, and were deſtruQive of the ſecurity of 
the whole Leidges,who reſt upon Charters with aNovodamas as a ground 
Right,and do not look after anterior Rights, and if a Novodamnus imported 
not. but where a priorTitle could be ſhown, the whole Leidges wouldbe ſar- 

i:d, and the molt part ruined, all reſting ſecure upon a Novodaryns,yea a 
finglePrecep! of clare conſtat is a good Title without ſhowing anyR ight ante- 
rior,and is preferable to allRights poſterior tothePrecept, and it is beyond 
controverſie, that a Precept of clare conſtat, yeaa Charter upon Refignation 

Diſponing Baronies,or Tenements,with an enumeration of particulars grant- 
ed by SubjeAs, was never controverted upon pretence that the particulars 
enumerat were not before comprehended,but adjected asParts & Pertinents 
ofbefore, which was never interpret as a limitation, obliging the Vaſſal 
to inſtru ananterior Titleto any part enumerat. Itistruc Novodamnſſes 
by the King , paſſing in, Exchequer of Courſe , have this limita» 
tion by Cuſtom , that they extend not to the Kings ordinary Caſualities, 
which uſes to pals by diſtin& Gitts, ſuch as Ward, Margiage, Non-entry and 
Liferent ejcheat, But that was never pretended as to any intereſt in the 
King to the property of the Right Diſponed by the Novodamus, and ſo was 
never limit,but ever extended againſt,not only Defetts in Vaſlals Titles,but 
againſt Forefaulture, Recognition, Dilclamation, Purpreſture, Nullity, Re- 
duction, Improbation, ec. though none of theſe were expreſt, becauſe 
the property is ſtill underſtood to be given by the Novodamus, whether 
there was any Title toit before or not, but with the burden of theſe ordi- 
nary Caſualities , except in ſo far as they are particularly expreſt in the No- 
vodamus, And as to the third , the words que pertinuernnt, premitted or 
ſubjoyned to rhe enumeration preſertim is no more a limitation than the 
ordinary Clauſe, Comprehending, &c. Whereby the Lands comprehended 
are given as Part and Pertinent, which is an extenſion and not a limitati- 
on, and yet would giveas good ground to alledge that that enumeration 
which is ordinary 1n all Charters, even where there is no Nvvodamus, were 
by obreption and falſe ſuggeſtion, unleſs it would be inſtructed by prior 
Rights, that the Lands enumerat were Parts before of the Barony,or Tene- 
ment Diſponed 3 and if this were Law, the Leidges were in a very brave 
condition of all their Rights, but even in this Novodamns, the words que 
pertinzerunt, $c, are not repeated after the Clauſe pro on alio jure, T hat 
the King had to the Arch-biſhoprick, or Benefices reſpefive above- written, 
or hy part thereof, wherein the chief moment of the Nowodamnus is, and 
wherein there is no ſh1dow of limitation, 

' The Lords found the Novedamus in the Kings Charter to the Biſhop in 
anze 1608, ſufficient to give him and his Succeſſors Right to the Parſo- 
age Of Ancrum, and therefore Reduced An rums poſterior Right in anno 
1*25. and his Decreet of Declarator founded thereon, In this Proceſs 
the Arch-biſhop objeRed againſt .4 ncrums Right, upon the 172 A#, 
Pa. 13, King Fa, the 6, Whereby all Rights of Patronages of Benefices gran- 
ted by the King, without conſent of the preſent Incumbent, are declared ip- 
ſo jure null without Declarator ; But the ſame being alledged againſt the 
Arch-biſhops Right, ſo that both were z» pars caſu; the Lords did inti- 
mat tothe Kings Advocat, and he not having infiſted, the Lords conſider- 
ed the Rights as they were i» campo ,and preferred the prior Right as afore- 
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Buchannan contra Nairn, Funt 3, 1680, 
Wiiam Buchannan having Charged Robert Nairn upon his Bond of 
22” merks, He Suſpends on this Reaſon , That the Pond wa; 
blank in the Creditors name ab initio , Delivered to the Chargers tne 
among whoſe Writs it was blank at his death, and chat his Uncles wit 
was in uſe to itt hisRents and Sums, and ſo was prepoſita negotiis, all Which | 
| was offered tobe proyen by the Chargers Oath of knowledge, and by the 
Wites Oath, that payment was made to her of this ſum, It was anſwereg 
That Prepoſiture of a Wite con!d not be inferred by uſe ot receiving of ſyms 
without a Warrant in Writ, albeit fuch ufe might inter Prepofirure in the 
Witeola Vintner,or Shop« keeper, where Writufes not to be ad hubir,which 
could never becxtended to recerve payment of Bonds by Gentlemens Wites 
29, Though a Commiſſion were in Writ, the Wifes Oath after the Hur 
bands Death could not prove, 

The Lords found the Prepoſicure in this caſe could not be proven with. 
out a Commiſſion in Writ, and that the W'fes Oath could not proye her 
Receiving ot the Money ajter her Huſbanos Death ; but found, that if ir 
were proven to have been blank by the Detund ar his Death, it was jaby. 
nis defuniti , and (o behoved to-be Confi. med betore ExtraQting, 


Brown contra the Earl of Lothian, Juncg 1680, 
Illiam Brown Purſues the Earl of Lothian as witious intromettoy with 
his Fathers Moveables, tor payment of a Debtof his Fathers, cog. 

tracted after the Diſpoſicion of the Eſtate of Lothian to him, and conde. 
ſcends that the Eail !ntromerted with the Initruments of the Coal-watk, 
and with the Teinds of the Feuers of Newhoitle, The Detender anſwer. 
ed to the fiiſt, That his Fatherhaving Diſponed to him the Eſtate, with 
Coall and Coall-heughs, with Reſervation of his own Liferent, the Pro- 
perty of the Coall.heughs, carrys therewith the neceſlar Inſtruments ot the 
Coalls, though not expreſt, and his Father having Diſponed his Lite- 
rent Righr to Sir Patrick Murray, he Poſleſt till his Fathers Death, after 
which the Detender continued to uplift the Profit of the Coall, the Ser. 
vants of the Coall remaining the ſame, and reraining the Inſtruments of 
the Coall-work, and denys any other intromifſion, ſo that though the 
Inſtruments of the Coall-work could be queſtioned, as not carried by the 
Diſpoſition of the Coall-heugh, yer the Servants continuing to Work 
with the ſame Inſtruments, could never inter a vitious piſhve Tutle againſt 
che Eatl, albeit Execucors might have recovered the Inſt. uments fromthe 
Work-men : andas to the Teinds, the Ea:l uplifred a part of the Fetars 
Teinds, by vertue of a Toletance from Sir Patrick Murray, to whom the 
late Earl Diſponed the Feu-duties , and Teinds of his Lite-rent Lands, 
The Porfuer Replyed to the firſt, That Inftruments ofa Coall-work, not 
being fixed ro the Ground, werecertainly Maoveables, and ſo couldnot be 
carryed by the Difpofirion of the Land and Coall- heugh, unleſs chey were 
expreft , bur would belong to Exzcutors , and fall in Eſcheat in the ſame 
way 2s Steelbþ-+w-g00ds, or the Pleugh and Pleugh-goods upon the Mains, 
which being continued to be made uſe of by Servants, by their Mi 
ſters knowledge and approbation, would infer his vitious intromiſſion,and the 
Earl could not be ignorant that theServants continued to make ule of the 
Inſtruments which were his Fathers; and as for the FeuersTeinds, they are 
not Diſponed by his Father to Sir Patrice, 

The Lords found, that though the Servants in the Coal-work continu- 


ed to make uſe of the Inſtruments of the Coal-work, either fixed, - « 
xed, 
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kxed, did not infer vitious intromiſſion againſt che Earl; bur did not De- 
termine to whom the Property of the unfixed Inſtruments did belong, fuch 
25 Pics, Buckets, and Mattocks, 8c, and found the Tollerance trom Sir 
Patrick Murray, Relevant to liberat from the univerſal paſſive Title, al- 
peit the Diſpoſition had a general Clauſe dubious waether it would extend 
to the Feuers Teinds or not , ſeing a coulourable Title was ſuiſicient ro 
exclude this univerſal paſhve Title, 


The Anna of Chriſtiana contra Captain Mortoun, Func 10, 1680, 


His Ship called the Anza of Chrifiana having been found free, and 
the +djudication Reduced the laſt Seſſion, the Strangers would nor 
take out the Decreet , unleſs the owners of the Privateer were Decerned 


. fot the whole price i» [olidum , which not being expreſt in the Sentence, 
the Clerk refuſed to add the ſame; Whereupon the Lords called the Par» 
' ties,and it was alledged for the Owners, That they could not be lyable zx 


ſolidums, but pro rata, becauſe they were neither lyable ex contraZu, nor 
ex delifFoz not ex contractu, forthey had made no Contra withthe Stran« 
ers, and were not anſwerable tor the Deeds of the Captain, who had his 
Commiſſion trom the Admiral, and had found Caution, for thongh Own- 
ers be lyable tor the Deeds of the Maſter of a Ship, actione exercitoria, yer 
that extends on'y to Merchandiſing 3 and not ex delicto, becauſe the Lords 
found' there were probable grounds to bring up the Ship, and the Owners 
did not meddle with her, until ſhe was Adjudged Prize and Rouped; And 
though the Adjudication was Reduced thereatter, yet the Owners can on- 
be lyable in quantum lucrati , each for his ſhare received. It was an» 
ered fot the Strangers, That the Owners were lyable as theſe who fur- 
niſhed and fer out the Privateer, and ſo were Authors, or acceſſory to the 
unwarrantable Seiſure of a free Ship; and though the Captain found Can. 
tion ad majorem cautelam, it hinders nor, bur that both che Caprain his 
Cantioner and Owners were lyable x ſo/;duz, to reſtore the Ship and Load- 
ning, which is factum indiviſibile, and the perſons obliged cannot liberar 
themſelyes, by offering a pait of theShip, or a part of the Lo2dning, no 
more can they by offering a part of the Price liberar thethſelves , ſe- 
ing it comes in place of the ſhip, otherwiſe Friends and Newters 
might be Deftroyed dy the Owners taking in inſolvent Partners, and the 
Caprains are ordinat)y infolvent, and the Cantioners ate taken in courſe by 
e Admirals Clerk otr-times inſufficient , and cherefore the Lords have 
| along todind the Owners lyable i» /olidumn, 
The Lords found all the Owners lyable in ſo/idum, 
< Gordon and Robertſon contra Menzies, Funt 11,1680, 
C{ Orddn of Davidſtoun and Tſobel Robertſon purſues the Laird of Weyw 
JJ and William Menzies his Tennent, for a Spuilzie of five Horſes, and 
the {aid 1/obe/s whole Honſhold-Pleniſhing, The Defenders being abſent, 
the Libel wis admitted to the Purſuers Probation, who proved , that in 
the tc Any ſome unknown Verſon committed this Spuilzie,and thar 
Girdon of Davidſtoun having followed the Goods, found one of the Horſes 
in che Poſſeſfion of Wiliam Menzies, and marked the Horſe in the Lugg; 
wher __y the queſtion aroſe , how far this Probation could reach , = 
Defeti vi beifig abſent, and eſpecially whether the Spuilzie being commic- 
wed in the Night time, where there was no Witneſles, and the Spailziers 
hot ktiown, that a part of the Spuilzied Goods being found in the 
Pofſetion 6t William Menzies, - not inter a preſumptive Probation, y -- 
| ceee 
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he was Aor, or Reſetter of the Spuilzied Goods, and o lyable tg the 
whole Spuilzie. ; 

The Lords found,that it did not fo infer a preſumptive Probation, but tha 
the ſaid preſumption mightbe taken off, if Menzies could inftrug chathe 
came watrrantably to this Horſe , but becauſe Menzies was abſent , an, 
probably upon dcfign, becauſe it could not be proven who the Spuilziers 
were, the Lords Ordained a ſecond Citation to be uſed againſt wepz;y, 
with this ſpecial Certification, That if he 4i4 wot appear, and inſfruith, 
he came warrantably to the Poſſeſſion of this Horſe, that he ſhould he ge. 
cerned in the whole Spailzie, as Actor, Reſetter, or acceſſory therers 


Gordon contra Leſly, eodem die, 


ohn Leſly _ Married the Daughter of Walte7 Cochran and Fay 
Gordoy, did by his Contra& provide the Children of the Marriage, and 


obliged himſelf to intertain themafter his Wites Death, Walter took his. 


eldeſt Daughter and intertained her till his Death, and his Relig Z,y, 
Gordon hath intertained her to this time, and now Purſues Fohy Zeſſy hey 
Father for payment of her intertzinment , who alledged Adſolvitor, bes 
cauſe the entertainment being by the Father and Grand-mother,it is preſum. 
ed to be anime donaudi, and could infer no Obligation, unleſs it had been 
by Agreement with the Father, or that the Father had tailed to entertain 
his Daughter, It was anſwered, T hat this being bur a Preſumption,ic wy 
taken off by the Purſuers requiring the Father to take home his Daughte, 
wherein he having failled, though the Grand-mother ſent her not, orthuſ 
her our of Doors, yer it taketh off the Preſumption, that her meaning 
was not to entertain her gratis, 29, Entertainment ex pzetate,is not exten- 
ded beyond Father and Mother, eſpecially where the perſon entertained 
has ſufficient proviſion, and the Father is ſo tar Jiberat of that Burden, 
The Lords found the entertainment in queſtion preſumed to be made ay 
20 donandi, till the Requiſition z but from thence-forth found the Fathe 
lyable, 
, Gordon contra the Earl of Queenſberry, Fune 15, 1680, 
$ Ordon being Infett in the Landsot Middlebee, Purſues ReduRion of an 
Appryſing, ledat the Inſtance of Craik of Stewartown, as Aﬀfigney 
to a Decreet of a _Terce-Duty of the ſaids Lands due to Mary Maxnel, 
Reli& of Robert Maxwel of Middlebee, and upon ſeveral Heretable- Bonds 
due by the ſaid Robert, to the which Appryſing the Earl of Queraſbery 
had right, The firſt Reaſon of ReduRion was, T hat the Decreet forthe 
Terce-Duty was null, bearing only that the Relict was kenned to Ter, 
and that the Duties of the Lands were intrometted with by Maxwel dwing 
his Life, aſter the Tercers Huſbands Death , But it did not bear, that the 
time of her Husbands Death was proven, or the durance of the Intromet- 
tors Life z and that it would appear ſo by the Teſtimony of the Witneſs 
extant in Proceſs, the Decreetbeing in Ano 1677, It was anſwered, That 
the Lords having tound by a Decreet in foro that Maxwel intrometted, and 
that the Terce-dutics intrometted with, extended to the Sums Decerned, 
and did neceſlarly infer , that Probation was both led at the entry ofthe 
intromiſſion,and the Iſh thereof: And thart it is a Principle that no Decreet 
of the Lords i» foro can be quarrelled, upon pretence that the Teſtimonies 
did not prove what the Lords found proven , for Teſtimonies not beug 
Publiſhable in the firſt or ſecond Inſtance, the Sentence is ultimat and w- 
quarrellable, and the Lords do frequently refuſe Reviſing of Teſtimonies 
even before Extracting of the Decreet, much leſs after ſo long time, = 
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:e cannot, appear, whether all the Teſtimonies be extant, for no S7guature 
of Proceſs bears the number of the Witneſſes, The Lords Repelled this 
Reaſon, and ſuftained the Decreet, and would not call for the Teftimonies 
of the Witnepes. Another Reaſon inſiſted on was, That the Appryſing in 

neſtion proceeded alſo upon Heretable Bonds, bearing Requifirionz and 
that the Requiſition made was null, being made to a Pupil, and not to his 
Tutors or Curators, either Perſonally, or at the Mercat-Crofs, by Let- 
ters of Supplement: An: albeit the Inſtrument of Requiſition did bear, 
That it was made at the Croſs to Tutors and Curators, yet that was null-ahd 
unwarrantable without Letters of Supplement trom the Lords, by which 
only Intimations at a Croſs are effetual, It was anſwered, 19, The De- 
fender oppons the Decreet ix foro, wherein this allegiance was competent 
and omitte4, 22, There is produced a Decreer of Regiſtrarion, which ſup- 
plies the Requiſicion, lt was Replyed to the firſt, That the Perſons againſt 
whom theDecreers were obtained, being minors, and undefended by Tutor or 
Curator;the omiſſion of an Advocat cannot exclude theMinor to make uſe 
of the Reaſons omicted. To the (ſecond, The Decreet of Regiſtration can 
never ſupply the Requiſition, ſeing it grants but ſuch Execution againſt the 
Heir, as might have been againſt his Predecefſor, Subſcriber of the Bonds, 
20ainſt whom there could be no Proceſs until Requiſition had been uſed, fo 
neither could they againſt his Heir. 

The Lords tound the Decreet of Regiſtration did not ſupply the Res» 
quilition, and that the Requifition at the Mercat-Cro's was null, not being 
by Letters of Supplement from the Lords, and found the omiſſion of this 
alledgiance could not exclude the Minor in his Redution. 


L.zell contra Dones, June 18. 1680. 
Arah Lyell being Infefcin a Tenement in Edinburgh, as Heir to her Fa- 
therz and there being a Dcecreec of Removing obtained agaiaſt her, at 
the inſtance of Mary and E /izabeth Dones, ſhe raifeth ReduQtion of the De- 
creet of Removing onthis rea/ou, that the Dones Right proceeded 4 nor 
bubente poteſtatems, the common Author being firſt denuded in favours of 
Lyell. The Defender alledged no Proceſs, becauſe they are Minors, and 
ſonot holden placitare de bereditate paterna, The Purſuer anſwered, That 
ſhe is alſo Minor,@& privilegiatzs contra privilegiatum non utitur privilegio. But 
2®, Lyell having been in polleflion betore the Decreet of Removing, and 
having continued her Fathers poſſeſſion, the Dores having obtained De- 
creet of Removing againſt her, this ReduRion isin Defence of her Right, 
and herown and her Fathers Poſſeffion, and therefore the Dones ought ei» 
ther to reſtore the Poſletſion, or diſpute their Right. 
Which the Lords found relevant. 


Oſzald contra Boyd, eodem die, 

Y Contraf of Marriage betwixt the Laird of Glenhoove and Jean Oſwald, 

it is provided, * That in caſe the faid Jean depart this life without 

* Bairns lawfully procreat of the Marriage, 1n that caſe the Husband was 
* obliged to pay 2000 merks of the Tocher to the Father z whereupon 
Oſweld, as having right to the Sum, purſues Mr. Robert Boyd, as repreſent- 
mg Glenboove, to pay the Sum, who alledged Abſolvitor, becauſe he of 
fered to prove there were Bairns Procreat of the Marriage. It was anſwe- 
red nonrelevas, unleſs they ſurvived their Mothers this being in effe& the 
common Clauſe ſe ſine kberis deceſſerit, which takes place if the Children ſur- 
nvenotz Andalbeit in ſome caſes the exiſtence of the Children purifies the 
condition, yet ſuch Clauſes ought always to be interpret according to the 
Eccecz in- 
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intereſt,and the preſumed will and deſign of the ContraQors, which canhe 
ao-other in this caſe, but that the Wifes Father provided a return to hin. 
{elt of a part of the Tocher,if his intereſt of the Family failed by his Daygh. 
ters having no Iſſue, which holds alike as if there had been no Children 
procreat, or Phether they died before their Mother; and though the 
Clauſe mentions Children procreat, yet that 1s on!y adjected to reſtrig the 
proviſion to the Children ofthe Marriage, 

The Lords found, that the ſurvivency,and not the exiſtence of Chil4re, 
procreat of the Marriage, was underſtood, and therefore found the fe 
to return, ſeing the Children procreat died without IfJue betore their. 
ther. 


Hume contra Lyell, eodem: die. 

Argaret Hume being Infeft in Liferent in the Lands of Belleta, obtain 
ed Depreet againl Janet Lyell and hee Mother, and their Tenneng 
10 remove, who ſuſpends on this reaſon, that in the Chargers Infeftmen: 
the Defenders Liferent was reſerved, ſhe being firſt Infeft. It was anſye.. 
ed, That the Suſpender having ſet a Tack to her Son for years to qv 
the fametdoth accreſce to the Charger his Reli&, whom he Infeft with 4h. 
ſolute Warrandice. It was Replyed, That the Tack is only to the Son, and 
mentjons not Heirs and Aſligneys 3 and it is a known Principle, that Ta; 
are ſtriGiſſimi juris, and not Aſſignable, when Aſſigneys are not exprc;, 
It was Duplyed for the Charger, That this can onlybe extended to excud 
Strangers, to whom the Setter is not preſumed to deſign the Tack, but this 
cannot hold in prejudice of the Tax-mans Heir, or his Relict, 2%, The 
Suſpender hath Homologat the Tack, by accepting the Tack- duty from the 
Reli&, for Terms after her Husbands death. It was Triplyed, That the 
maxime is founded upon the nature of the Right, wherein the Maſters 
the Ground affe&a particular choiſe in their Tennents, which thereforecao 
be extended no further than the Tacks bear, and ſo neither to Aſſipners 
nor Sub-ter:nents ; and there is noneceſlity of a Clauſe to exclude Amy 
though ex ſuperabundanti that Clauſe ſometimes uſeth to be adjetted, ſeing 

the excluſion ineſt ex natura rei, 
The Lords found this Tack not Afſignable, nor to accreſce to the Like 

rent ofthe Tax-mans Aſigney. 


Trotter contra Hume, June 2 2. 1680. 

Obert Trotter purſues a Reduction of a Diſpoſition granted by Gerg 
Hume 1n favours of Umquhile Major Hume, as being in defraud d 

him alawful Creditor, without a Cauſe onerous; for though it bear, fo 
Sums of Money payed and undertaken, conform to an Inventar, yet non conſid 
thatthe Sums undertaken were payed, or that they were juſt and reting 
Debts 3 ſo that it is not an equivalent Cauſe onerous, till the Inventar be 
produced, and the Debts tobe inſtructed be true Debts, and payed by tit 
buyer. It was anſwered, That the Narratives of Diſpoſitions need nofur 
ther inſtruRion, when the buyer is a Stranger, and no conjun& or cont 
dent perſon, unleſs the contrair be proven by Writ, or the Defender 
Oath: For it is ordinar for Buyers to undertake Debts as a part of the 
Price, and to retire the Principal Bonds to the Seller, and never concent 
themſelves obliged to keep Inventars, or inſtruQions, which are ſufficient 
ly inſtru&ed by the Narrative of the Diſpoſition 3 nor are they obliged to 
debate, whether the Debts they payed by the Sellers order were due 0 
not, but as they might pay the price to the Seller, ſo he might to any U0 
whom he ordered payment, without inquiring the Cauſe, It was Reply 
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ed, That the Inventar and InſtruGions ought at leaſt to be inſtructed fo 
far as extant, becauſe if the Debts undertaken be not payed, the Purſuer 
may Arreſt, and.in the Inventar the Purſuers Debt may be comprehended. 

The Lords found the Narrative of the Diſpoſition. of undertaking the 
Debts, did aſtru& the Cauſe onerous, the Buyer not being a conjun& or 
confident Perſon, and would not oblige the Buyers Heir to produce the 
laventar, or the Inſtructions thereof, even fo far asextent, unleſs it were 
offered to be proven thereby,that the Purſuers Debts were a part of the 
Price contained in the Inventar,but left the Purſuer ro the ordinar Courſe 
of Arreſtment, for making forth-coming any part of the price unpayed. 

Sinclair contra Dickſon, eodem die, 

0bn Sinclair purſues ReduQtion of a Diſpoſition made by Dickſon of 
J Buchtrig to Umquhile Mr. Robert Dickſon Advocat, as being without a 
Cauſe onerous,in defraud of him a lawful prior Creditor. The Defender 
alledged Abſolvitor, becauſe the Diſpoſition bears, to be for Sums of Mo- 
ney, and Cauſes onerous, which ſufficiently inſtrus,not being betwixt Con- 
junt and Confident Perſons, Mr. Robert being Couſin-german only once 
removed to Buchtrig. It was anſwered, That the Narrative here is not only 


for Sums of Money, but for otker cauſes and conſiderations, which is alwayes 


underſtood to be for love and favonr, and not an adequat cauſe onerous, 
even among Strangers, much more in this caſe, where Bucktriz had no Chil- 
dren, and Diſponed his whole Eſtate to Mr. Robert, who was as near to him 
asany, and the only Man like to preſerve and increaſe it of his King and 
now Mr. Robert being dead, and that his Oath cannot be had for inſtruc- 
ing of the true Sums payed, Mr, George Dickſon as his Succeſſor ought to 
iuſtru&t the Narrative. 


The Lords ordained Mr. George to inſtrudt ſo far as he could the Cauſe 
onerous, reſerving to themſelves how far it ſhould operat. 


Grant contra Grant, eodem die. 

Ws (rant having Adjudged the Wodſet.right of the Bridg-town 

of Spey, from one Barclay, purſues for Maills and Duties, Patrick 
Grant compears, who alledged that he had a poſterior Adjudication,which 
1s preferable, becauſe the firſt proceeds on a Sum contratted by a Father 
to his Son in his ContraCt of Marriage, by which the Tocher is alſo pay- 
able to the Son; fo that though the ContraR be onerous asto the Wite, yet 
It 1s meerly gratuitous as tothe Son. It was anſwered, That the time of 
the ContraRthe Father had an ſufficient Eſtate to pay his Debt, beſide this 
{mall proviſionof 1000 merks, Which the Lords found relevant, It was fut- 
ther alledged, that though the Fathers ſolvency ſhould not be proven, yet 
Grants Adjudication cannot be preferred, becauſeit 1s null, being to the 
Laird of Grant his behove, who before deducing thereof had entered in 
pollefſion of the Wodler,and thereby was ſatisfied,at the leaſt he ought to 
have compenſed &deduced theRents of theWodſet-Lands.It was anſwered, 
that Gras had entered in the void poſſeſſion, relinquiſhed by theWodſetters 
Heir, which he might do, both becauſe the Wodlet was in an Non-entry, 
and becauſe by the late At of Parliament 1661. between Debitor and Cre- 
ditor, he might enter into the Wodſet. 20, No man is obliged ro com- 
penſe againſt himſelf, nor can compenſation take effetbut when it is pro- 
poſed 3 and though compenſation might now be allowed againſt the Adju- 
dication, yet it will not annul the ſame; nor can it be ſuſtained further 
than what is liquid, and inſtantly verified, which is the Annualrent of the 
Wodlet Sum,, andnot of the Wodfet Land, which muſt abide probation. 
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The Lords found the Adjudication valid, and that the Adjudger was not 
obliged to deduce upon Sums.compenſible, unleſs compenſation had been 
proponed, but ſuſtained the compenſation now to reſtri& the Adjudicati. 
on for the Annualrent of the Wodfet-ſum, and for the remainder of the 
Rent of the Wodfer- Lands, if it were inſtantly verified and liquidat by 
Writ, or the Adjudgers Oath, but found that Grart had no right to the 
ſuperplus-duty,nor to the Nor-entry without Declarator,or by the Atgf Par. 
liament, without a Sentence upon offer of Caution to the Wodfetters, 


+ | Ruthven contra Weir, June 23. 1680, | 
R, Wiliamw Weir having charged Edward Ruthven for*payment of , 
M Sum due by his Grand-Father General Ruthven to Patrick Ker ang 
athgned by him to Mr. William - He ſuſpends on this reaſon, that Nj, 
William is an Advocat, and a Member of the Colledge of Juſtice, and { 
neither Proceſs nor Charge ſhould be ſuſtained at his inſtance upon 
bought Pley, contrary to the Prohibition of the At of Parliament there. 
anent, It was anſwered, That Mr. William his Aſſignation is after his 
Cedent had obtained Decreet when there was mo lis dependens, Which th, 
Lords ſuſtained, The Suſpender further alledged, That the Chargers Right 
was purchaſed ex pa&o de quota litis, Mr. William being Advocat for his 
Cedent, and having agreed with him for ſuch a ſhare of what ſhould be 
decerned, and therefore neither Proceſs nor Charge ſhould be ſuſtained at 
his inſtance upon this Title, which is reprobate by the Civil Law, and by 
the Cuſtom of all civil Nations. It was anſwered, That the AR of Par. 
liament probibiting buying of Pleas,being our ſpecial remeed byStatutes in 
place of the Cuſtom of other Nations de quota /itis, 29. The Law doth 
. only reprobate ſuch PaCtions as makes them void as to the Client who 
made the PaCtion, that he is not obliged to ſtand to ſuch a Paction; but 
here the Client queſtions it not, and it is jzs #ertiz to the Debitor, who 
muſt either pay to the Cedent, or the Afſigneyz and if the Afſigney be 
excluded, he will be lyable to the Cedent, and ſo hath no bencfte, 
[t was Replyed, That our Statute is not excluſive of queſtioning Right 
ex quota litis, and that ſuch Pactions being null, to diſcourage Advocats 
from entering thereunto, it is competent to all Parties to propone anullity; 
and as the Debitor might alledge that the Aſſignation was null, or falſe, to 
exclude the Afſigney, it could not be repelled as jus tertii, becauſe he 
would remain Debitor to the Cedent, ſo in this caſe the nullity of paJun 
de quota litis is competent to the Debitor, and therefore he defired that the 
Cedents Oath might be taken, whether or not there was {uch a Paction, 
The Lords inclined to ſuſtain the nullity, that this Aſignation was pro- 
cured ex padZo de quota litis, and found it only probable by Writ or Oath 
of the Aſhigney, and ordained him to depone in preſence of his Cedent, res 
ſerving to themſelves what it ſhould operat after Probation. 


- Hamilton contra Borthwick, eodeme die. 
Amilton of Balderfioun having charged Francis Forthwick upon 

H his Bond of 35co merks,he ſuipends on this reaſon, that the Bond 
was procured contra bonos mores, and lo is null, for though it bear borrowed 
Money, yet there is a Back-bond produced, bearing, that thetrue Cauſe wat 
for expenſes waired out for Brown by the Mother for the Charger her Huband, 
and that if the Marriage then intended between her and the \uſpendex took nit ef- 
fe&,then theSuſpender ſhould be free, which being five Months before the Cot- 
tract of Marriage, ſhows clearly that the Bond was granted to promote 


the Marriage, and to overvalue the Expenſes, where indeed none is = 
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the Mother in her Vidowity being obliged to entertain her Davghter in 
Bed and Board gratis, and the Suſpender {ince her Marriage hath payed her 
Cloaths to Merchants,and fo it was a moſt unwarrantable Deed by a Step- 
Father, upon an unjuſt pretence,to make Merchandice of his Step-Daugh- 
ter. The Charger anſwered, That albeit the Back-bond had been inſert 
in this Bond, acknowledging the Expenſes to have amounted to 3500 
merks, it did ſuffictently inſtruct the ſame, and liberate the Charger, all 
exceptions being renounced by one who was major ſciens © prudens, who 
hath gotten above 1000 pounds Sterling with his Wife; and therefore 
though her Mother had- been obliged to entertain her freely, he might in 
gratitude and remuneration have given this ſum, 29. The Law allows 
Gratifications proxemetis for interpoſing and promoting of Marriage, which 
is very lawful, It was Replyed, Thatitis never lawful tothe Parent,Tu- 
tor, Curator, cr the Step- Father, who is in place of a Parent, and whoare 
obliged to be for the Woman,to do any thing for any other deſerving Gra- 
tification , otherwiſe on this pretence, Mothers and their Husbands, and 
Tutors and Curators, would be encouraged to betray their Truſt, and for 
Gratifications prefer undeſerving Perſons. 

The Lords would not ſuſtain this Bond - alone without -an AſtruQi- 
on of equivalent expence, but would not put the Charger toaſtru& it by 
Probation, but ordained him to condeſcend on the Expences, and to ad- 
duce ſuch Evidence as he could, and ordained the Mothers Bond tobe pro- 
duced, reſerving to the Lords whatthe Probation ſhould operat, as to the 
modification of the Expentes, 


The Earl of Zueensherry contra the Earl of wAznandale, eodem die, 
He Earl of 2neenberry purſues a ReduGion of the Earl of Annangails 
Rights of the Barony of Torthorrel,and eſpecially of theLands of 
&c. a part of the Barony, upon this Reaſon, that in azo 1619. The 
Purſuers Author had, obtained Certification againſt the Lord Creichtoun, 
then Heretor of theſe Lands, then compearing, 'It was anſwered, That 
the Lord Creichtoun was not Called in that Proceſs, and though he bemen- 
tioned, Compearing by an Advocat, yet there is no intereſt produced for 
him, nor was he Summoned to produce any Writs; yea though he had 
compeared, and produced an Intereſt, and had Diſput againſt the Purſuers 
Title, as a Sub-vaſlal and Creditor wight do, yet nothing being Libelled 
Requiring him to produce Writs under Certification,the Certificatios againſt him 
was altra petita , and ſo null. © | 
Which the Lords Suſtained, and would not ſuſtain the Certification, the 
Heretor not being called to produce, though he be marked compearing. 


The Marqueſs of Athol contra the Laird of F askellie, June 24. 1680, 

He Laird of Fazkellie having obtained from the King an EreQion 

of his Lands into a Forreſtry, the Marqueſs of ,4thol as Heretable 
Forrefter of a Forreſt of the Kings, adjacent to Faskellies Lands, Supplicat 
the Exchequer to ſtop Farkellies Tnates, as prejudicial to the King and the 
Leidges, The Exchequer recommended to the Lords to hear the Parties, 
and to give their Opinion, what the import and priviledge of. a Forreſt is 
by Law, and whether it be prejudicial to the Kings Forreſtry, that a new 
Gift of Forreſtry be paſt. The Matter being heard and Reported this day. 
It was alledged for Faſkelie, That his Signature being under the Kings band, 
ought not to be ſtopped, it being beyond queſtion that the King hath Power 
to Ere& . Forreftries, and that he hath done it, and it were wal: exemplito 


ſtop the Kings free Grants, upon pretence of inconveniency to other Par- | 
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ties, 2% There is produced a Charter, granted by the King to the Laird gy 


Strowan of his Eſtate, containing both in the Diſpolitive Clauſe, and inthe 
Novodemus, cum nemoribus, Forreſtis, &c. And Faskelly his Eſtate 18 apart 
of that which was Strowars. 39. Athol and others having Forreſtries alreq, 
dy, they do thereupon Contiſcat all Goods of his Tennents thatcome 
within the bounds of theſe Forreitries, whereby they are obliged to 
Herd their Cattel in theſe vaſt bounds both Summer and Wititer 3 Nor 
can they thereby prevent , but they may go over the March, and (6 he 
Confiſcat z And therefore Faskellie 'having alſo the 'priviledge of ; 
Forreſtrie , either party will permit the other. to come and. $0 upon 
the March. It was Aniwered , That the Point in Debate is no 
what the King may do, but what upon good Information He would go, 
_ Sothat it is moſt proper for the Exchequer to know the point of Lawjrow 
the Lords, of the import of a Forreſtry, and of the Intereſt of the King 
and Leidges, in EreQing of New Forreſtries, as to which it is clear, that 
Forre#ries have been Ereced by our Kings upon their own Property, and 
that they are inter regalia, and belong to no Subjec in Property, bur Sub= 
jets have only the Heretable Right of Keeping of Forreſtries, whichae 
the Kings Property; fo that the King upon Information would notEreg 
Forreſtries upon other mens Property, to the prejudice of his circumja- 
cent Vaſlals, who having the Rights gf their Eſtates trom the King, withs 
out any burden but the Reddende, the King would never burden them by 
Ereing New Forreſtries, to Herd their Cattsl all the year over, andby 
loffing them, by- paſſing over the March, which is a heavy Servitude, of 
which all the Leidges are freez and though the Kings Prerogative, a 
His own Property, might allow Forreſts for Deer, or where Forreſts have 
been in conſtant Poſleſſion,and is paſt Preſcription; but to give New F# 
reſtries to induce ſo great a Burden, would nevet have been done by the 
King upon Information, And as to Strowans Right of Forreſtry , 10, Nap 
FonFat , , that thir Landsarea part of the Lands in Strowans Chatter, and 
if they be, they may make uſe of Strowans Right, but cannot thereon 
demand a new Ere&ions But Strowans Right imports nothing, beingag 
ly a Right of his Lands cam forreſtis, which doth not EreR the Lands in 
Forreſtry, but gives the Lands with any Forreſt that was on them before, 
in the ſame manner as the other Articles in that Clauſe, of Coal, Weds, 
Fiſhings, Milns, &c Which imports no more, but that the Lands ae 
given with theſe, if they be upon the Lands, and are ordinarly repeatedin 
£harters, where no ſuch thingsarez _So then the Marqueſs of Athol be- 
ing only Keeper of the Kings Forreſt, he hath good intereſt to oppoſe the 

EreQion of this New Forreſt adjacent, 2 
The Lords having conifidered the Debate, with rhe .1#s of Parliament 
ancnt ForreFries, viz, Act 11, Pwr. 1535, and the $4 edct, Pd, 1579 
and Act 128. Par, 1592, They Otdained a Report to be made tothe 
Exchequet, to this effeR, tharthe Import and Priviledge of Forreftries is 
That all Cattel put inthe Kings Forreſts be taken and brought to the Kitys 

Priſon to be Eſchett, two thirds tothe King, andone third tothe Keeper 

the Forreſt, and it other Landed'tnen have Hained Forrefts of their 
they may Eſcheat the Goods to their own uſe, and by another AR 

is a Juriſdigion to the Keeper of che Kings Forre#s, but no Forre#*'ait 
allowed to privat Perſons upon their own Property, but ſuch as have Hil 
ed Foods of Forrefts ( Which muſt be incloſed with Dyks ) by che (lil 
firſt AR, and by the ſecond AR, in ſtead of #/cheating the Goods, othit 
Fenaltics aje impoſedagainſt theſe whoſe Goods come ia to Incloſers, on 
| yard 
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os Parks 66 privit Benſon 5 2nd tharthe Opinion of the Lords is, 
"har Repreſentation be made rs the King 4gzinit, the granting of New For- 
rſs, as prejudicial cadke Kings Old Forreſts, ad ro His Leidgrs, 
| Cliilanh contre the Laird of Lamingtoun, codew dice | 
XK 7 1am Cleiland as Athgrey by Lirtlegult, Ravitig Purſued Lomtng* 
Ws tor payment of a of his Deceafed'Pather 7 he Lords found, 
tbe Littlegill having been Tutor or Chrator ro Eamingtoun, neither he nor 
bis d{penty conld have acvefs agathft b/m anteredditasrationes. and therefore 
gpprined 4 Com & Rechoning; itt which L£ammygroayCharged ſeyeral Bonds 
duets his/Grand-father, which were rregle&ed by his Curators , and the 
Parties become infolvent , and tor which his Curators wete lyable in {ys 
Jam, lewas anſwered, wor relevet, -tnicts it were inſtruQed that his Cu- 
rators knew of theſe Bonds, It was Replyed' , Thar it's preſumed rhe 
Bands were in the Chapter-chiſt ; which rhe Curirors were ovbiged ra 
ſearch , and their Ignoratee cantrot excufe them, unleſs they had 
ſearched the fame, © bo 
Which che Lotds ſuſtained, but found the Search probable by Witneſles; 
and that they did ſearch, bur did not find theBonds inqueſtion,or Invenrars 
relating where they were,” unleſs it. mere: provenithey knew of theſe Bonds 
: pucicularly, | 


The Laird of Blayy contra the Lord eMonteomery, Fune 25, 1680, 
4 thro Laird of Blavy being Donzterto the Forefault Right of the-Wod- 
; fer: Kands' which did belong to: Ker of Kerſſand , and were by him 
held of Atonteomery of Haſlehead, and' having obraived Preſentation from 
the Kings ' he Purſued #aſ/ehead his Heir to Enter him Vaſſal, ang tor none 
qbedience, obtaited\ Decreer- againſt him', Declaring that Haſlehead. his 
Hei badiloft rhe Saperiority daring Bis Life's and' now Purſues my, Kord 
Mptghmery 35S 'taſhrheads Superiour ſufpplents vices to 'ntett him, whoal- 
ledped that: be oughe- novo. enter: him til{fie pay a-yeus Rent, tor by. the 
Heſcutarion\ke being oblige to-tecetye4 Stranger Vaſſal, he oughr.ro pay 
Lycars Rent,-in:the'ſarve-way 23 it ic had beet an-APpr3ing or Adjndicati- 
49: 2% Hiſlthondbeing (everiiyenry inay Now tntty, be is not qþligedto 
z6ceivi the! Dowatar in his place, -ti#1- ke q Hop Non-entry Duties as he 
yauld pe, ary ro receive Haſithendy Heir _ Precept outofthe 
Chancellay;: ritl be pay che Now e144 Daties, It was ahlivered'torthe 
Pypateny. thav by the! 21.455, Par, 584, It is Declared thas the, King has 
Bightiv:Diſpoſriofobe'Henwible Right of Bis Sub-Vaſſal Forefaulr, by. Pres 
fetwiany which thajetorvobliges theSub-vaſſals Superior to receive hitn, 
Kdpa@WenLOns noyeuns Bbys for! Bi Entry, Likes nonewas dug in Ads 
WdGtidad cill vhe Java Ace of Parlvimment; and7' years Duty is only due; in 
: the-Sdarate of King! "pr thor anent Approſeogs. , and 
a»/c<#6 Ducied, '* 16; By the fore[alt\4tr 15 84, . Dowaturs, are 
Bitered freenf 1hs Ban-duries,, dut'by For efanlt Ferſyns, 3nd ex haritate ras 
$ew4,they:meſibe freo! of! Wow wry Duries,” 2”, Avin 4oary/ings ar 
ations, Sipexiorsmuſt Enter: Sammirly; only with, 
rywy Durits, wen quidar-Þy the. 
$iubore Laid; ache (apnea Hl tro be L ich 4 
Hords fotind 1 ere war no years Ren due upon Preſentations 
but erin entry ig han "ob Wy YYatens chem 
$1 : by vereueot: chewy of, Paiunrent'1 $8 : Aﬀg hp hat do 
Ianavaoud not beouepadedith Hcrarthe Diaatar tro the Nog- enthy 
Nuiis,) bue-ghar-chey-coult axfap Me Wis id thterfore Ortined 
! the 
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; his Donatar. It was Replyed, That all Eſcheats of Moveable:Goods, & 


Father, and thereupon purſues Redu@ion of the Right granted by Craſuyl 


In ſatisfaRtion of former Bonds, unleſs- it were ©: expreſt; and: Hoger Ooh 
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the Lord Montgomery to receive the Doyatar,but prejudice of his Noz-exy 
Duties þy way of Action againſt the Ponater, 

. Towng contra the Laird of Raploch, June-26. 1680. | 
Oh Young having a Gift from the Duke of. Hawiltey, of the El 
whe 


cheat of Gavin Hamilton of Raploch , as being Denoujcg/ 

n he had his Domicile within the- Regafity of Hamiltown , purlues D,, 
clarator againſt Kaploch and his Debitors. Who alledged Abſolvitor at 
8ny Goods or Debts without the Regality , becaule the Lord of the Regg, 
tity could not haveright to them, butthey would belong to the King ang 


ſus, follow the perſon Denounced and his Domicile 3. and though ſy 
Eſcheats upon the Gifts of the Lords, or Baillies of Regality have been yg, 
ry frequently Declared, yet without any reſtrition: Nor was it ever 
found that two Donatars were found to have Right to the fame tum, one 
by the King, and another by the Lord of Regality. | 

The Lords found that the Bſcheat followed the Domicile of the perſon De; 
nounced, and that-the Gift of the Lord of the Regality extended to all hi 


Goods and Moveables whereſoever. | 


Young contra Papeand Fans, June 29. 1680. 

Mquhile James Crawfoord Gold-Smith in Edinburgh, having had 

two Wifcs , and a Daughter. by the ſecond Wife called Margny, 

he gave her a Bond of Proviſion of 12000 merks, on this Narrativeghyþ 
had Diſponed ſome Tenements to the eldeſt Son of the firſt Marriage, T 
would have fai'en t6 Margaret, if be had net Diſponed them; Theteaker he 
ContraQts the ſaid Margaret to W:lliam Hoge, and Diſpones with her fone 
Tenements and Aikers in Edinburgh,” and thereaſter he Diſpones to James 
Hogehis Grand-Child of that Marriage, ſome of the ſame Tenements,where 
in Fames was Infeft, and after him his Brother Villiam as Heir, who Dif 
poned/the ſame to Mr. Jobr Pape, | but Thomas Towng _—_ the faidsTe- 
nemenits, and the Bond of 12900 merks,; 25 Cretlitor to-Williaxe Hoge the 


the common Author, upon this; Reaſon , that Crawfoords Dilpoſitionth 
'young gy is Oye, was without 7a cauſe onerous, in defraud of old Hope 
his Goodfir, his lawful Creditor,. by. the Contra&of Marriage,' ab alſo i 
having Right Jure mariti to the Bond of 12000 merks, granted by Crew- 
foord to his Daughter Margaret Crewfoord, Spoule to William Hoge,' The 
Defender alledged Abſolvitor from the Reaſon.,' in ſo far as it- is founded 
upon the Bond of 12000 merks, as. being  evacuat,by the poſterior Cote 
tra&t of Marriage, wherein the Tenement is Diſponed4n Tocher tothe lame 
Dauginer,$o whom theBond was. granted, and faispreſumed to bein full 
tiſfaction of any former Proviſion granted by herFather;qvia gebitornonyre- 
ſumitur donare, It was anſwered, That that Broccard holds not in Prov 
fions to Children, to whom it is ordinar to give ſeveral Bondsof Proviſioh, 


* { 


and to take them in the Childrens, name, whictzare never preſumed tobe 


traQ does not bear in ſatisfaGion of forwer Proviſions, It was Replyetd, Fhit 
though the wepbut roy _ ordinarly \in/Bonds :ofi Proviſion, yetit 
does always, hold. in, ContraQts of Marriage, wherein Parents are fiil py 
ſamed fully to ark theirChildrensProviſions,thatthey taybaves 

able meering, for though the Clauſe ſatizfaGion 'be-ownted, 'yet ith 
plyed. It:was Duplyed, That. that Prefumprion- is elided. by:che' Natit 


tive of the Bandof 12000 merky, bearing, * Thavix'was grated. forTe 
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egements, whereunto the Heir of the {ecopd Marriage would have ſucceeded, 
ifthey had not been Dilponed to the Heirof the firſt Marriages which muſt 
:mport, that theſe Tenementycame by zhe ſecond Wife, and that they were 
ſo provided by her Contra of Marriage ,, after which the Husband Con- 
irdtor, could do no fraudulent Deed, without an ,onerous, at leaſta rea- 
fonable Cauſe, eſpecially in favours of Children of 'a ſecond Martiages It 
wa Triplyed, That the Narrative of the Bond doesnot alter the caſe, for 
it Joes neitber-waſtrutt nor preſume that theſe Tenements belonged to the 
ſecond Wife,it being ordinar for Husbands having ſeveral Wifes, to take In- 
ſefiments inTenements to them and their Wife in Conjund-fee,and tothe Heits 
of the Marriage, which left no Obligation upon them not to alter, but they 
may Diſponeat their pleaſure, unleſs there had been ananterior Contra 
gin them to take the Tenement ſo, and though that were proven, yet 
the Tenements in the ContraQ muſt be i» ſatisfaFion, eſpecially where the 
Diſponer- had no ſuch Fortune as to give both theſe Proviſions, having 
other Children,as is inſtructed. 29. The Tenerfentsattaitied to by the Con- 
tra, are leſs than the Bond, and ſo can never be underſtood to be in ſati(- 


kition thereof, | | | | 

The Lords found, that theDeftination tuctitionedin the Natrative of the 
Fond of 12000 tnerks, did not prefume that there was a prior Contra& 
of Marriage, appointing that Deſtination, in which caſe the Father could 
got aſter the Deſtination ad erbitrivme , but for a 1caſonable Cauſe, and 
though a prior Contra@ was proven, they found that Hoge could not both 
have rhe 14000 merks and the Aikers and Tetictherits is the Contratt of 
Marriage; butifthe Aikers and Tenements were provefy to be ntorethan 
the x2000 werks, they ſhould be in full ſatisfaGiien thereof, and if of leffer 
ratge, that che Husband ſhould have the Aikers and Tenetneiits by the 
Concrat, and the excreſce ofthe x2000 riierks over and above thelt Aikers 
ad Tencments. 
"A _ Adair contra eMcculloch, Fune 20. 1680, | 

M. Alexander Adair purſues Mcculloch of Mooll for abſtracted Mul- 


tures from the Mila of Drumvore , and produces a Contzatt berwixt 
Thomes Kennedy of Moot the Defenders Author, bearing, * The- 
*m4; to be obliged to bring his Corns growing upon the thixd part of 
*Moob to that Milo, paying, the twenty, fonrth Grain, and not to hinder 
$ his Tennents to come to the ſaid Milo, and to-pay the ſixteenth Grain, as 
tzs accords,with the Milo Services and Knaveſhip uſed. and wont 3 and 
on the other part, Mr. Alexander as Donatar tothe Ward of Kinhilt, *grants 
'* of Feutt and Heather to the Poſleffors of Mooll out of a Roum 
*of Kizbilts adjacent, accordipg to which there was Poſlefon before this 
Wools Right, which did.perfe& the Thirlage as a real burden effectuat a- 
inſt the fingular Succeffor, arid does acknowled x ue and wont, K nave- 
br, and Miln- 


Services. The Defenderalledged abſolvitor, becauſe there 
be here io reat Conſtitution of areal. Servitude of Thirla e, becauſe 
the Purytfuers Right was but temporary. as\Donatar, and. therefore its but 
Zperfonal Contraft of coming tothe Miln, during the Donatars Right for 

I and Heather, which is, the mutual obligement, and preſumed to be 
e cauſe , though the Contra@ bears Not,expreſly,. for the which cauſe, (e- 
it bears tier cauſe of Moolls obligement : Andas to the Tennents1t is 
4 Permifſion as accords, which rene both to the Multures, K nave- 
and Services; and »ſe and wont can not Conſtitute the Service, except 
i the Kings Milns, neither is this Thirlage. compleated by Preſcription. The 
| Ffftf2 Lords 
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780 The Deciſrons of the Lords of Seffion , 1680, 
Lords found there was noThirlage Conſtitute,but a perſonal Contralt;and therefore 
aſſoilzied the Defender as ſingularSucceſſor,The ſaid Mr. Alexander did alfo infift 
for the Teindsof the Miln, conform to a Tark by way of Contra&"betwiyr 
him and the ſaid Thowas Kennedy, whereby the ſaid Mr. Alexander ſer the 
Teind of Moeol! for 100 pounds yearly. The Defender alledged ah. 
ſolvitor; becauſe he had no Right tothe Teind, and could not wy ab. 
ed with his Authors Tack , which his Author might have Renounced, if 
it had not been by ContraQ,and his perſonal obligement cannot burden his 
ſingular Succeſſor, but he is content to be lyable to the fifthpart of the pay- 
able Rent till a Valuation. 

The Lords found the Defender lyable only forthe fifth part of the pay- 
able Rent till the Valuation, and not by the Tack-duty, unleſs he had been 
in uſe of payment of it, whereby he would be lyable by uſe of payment 
till loterruptions 


The Procurator-fiſcal of Pearth contra Dunbarny and Johnſton, 
eodem die, 
He Procurator-fiſcal of Pearth having purſued Dwnbarsy andJobs 
for Blood-wits,they raiſed Advocation upon this reaſon, that the She. 
rift had ,unjuſtly repelled their Defence, viz. That 1he Bloods in queſtion 
had beeit judged in Dunbarnies Bailzie- Conrt, before they were attatched by the 
Sheriff, Dunbarny bolding of the King cum Bloodwitis, It was anſwereg, 
 That'this was but Collufion to prevent the Sheriti, and the King of his Ca« 
' ſuality of Blood,by bringing the cauſe before Danbarnies own Baillie,Con- 
ſtitute by himſelf, where he was both Judge and Party, and Johnſton com- 
mitted the Blood out of Dumbarnies Bounds. It was Replyed, That Dun- 
barny being purſued by the party injured, had no juſt Defence to exclude 
Proceſs, . becauſe that was his own Court, though if he had .been Purſuer 
in ſome caſes , the cauſe might have been Advocat from him upon the in- 
fluence of his Baillie 3 for though he haspower to Conſtirute a Baillie, yet 
the Baillie is the ſole Judge, and may determine either for, or againſt his 
Conſtituent. And as for Gobnſton, though he committed the Blood with, 
' out Dunbarnies Juriſdiction, and thereby became conveenable ratiage loci 
deliffi , yet he remained alſo conveenable ratione domicilii, at the opti- 
on of the party injured , who having conveened him before Dunbarnies 
Conrt, he was not conveenable again before the Sheriff, 
The Lords found the Sheriff committed Iniquity in repelling either of 
theſe Defences, and therefore did Advocat the Cauſe. 


_ _—, © Wanchcontra Jameſon and Lermont, July 7. 1680, 
Opham Monnipenny being Infeft in an annualrent in the Eſtate of Bul- 
- comie, (ſhe Diſponed the ſawe to Mr. Fohn $with her Husband, who 
was never Tnfeft 3 . after his Death ſhe and Mr.  o08 Smilh who was Heir 
Retoured to Mr. Johz his Father , entered in;a Contra with Mr. Robert 


pay therefore 4000 merks 3 Mr. Jobn by his Teftament leaves a Legacy to 
Thomas Wanch*s Daughter, which being rh 'to her Father , 
um contained 1n the Contra& 


SLELES 


Aunudtrent belongs to him , and iti placethereof the ſum due by Mr. Re. 
bert Lermont, and it cannot belong toan Execator or Legatar,becauſe none 
can haye right thereto, but he who can renounce the Antiualrent, which 

ls 
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only the Heir, or Adjudger fromhim. 20, Albeit where Heretable Rights 
gre Diſponed for liquid fums, moveably conceived, the Executor may have 
right to the ſums, though the Heir muſt perform the Diſponers part; yet 
here the'ContraQ with Mr. Robort Lermont was no perfected ContraR, but 
Depoſirat, - or at leaſt the Contra bears a Clauſe, * That the Rights of the 
« Annualrent ſhould be put in the Clerks hands, to be Depokitat in the 
$ hands of not to be given up t5 Mr. Robert till he had payed 
« the price, andin caſe he failled topay the Annualrent in theſpaceoft two 
« years, the Contra ſhould be null, and the Writs deliveted back tothe 
« Diſponers 3 whence there atiſes two Defences 3 19. That the Rights 
were but Depoſitat, and ſorhe ContraR was not perfeR, but pendent and 
conditional till the price was payed, g9, Though the Contra& was once 
coinpleat,it is become void by the reſolutive Clauſe;by not payment of the an- 
mialrent for two gears, I was anſwered for Wanch, That this Contra was 
delivered, and never depoſitat; and though it bear, That the original Writs 
ſhould be depoſitat rill payment were made; yet that makes not the Contrat ime 
et, or ent, ſeing it bears not , That if the price be not payed again 
ſach a day, the bargain ſhould not proceed, or any ſuſpeafive Clauſe, but on- 
ly a reſolutive Clauſe, por not payment of the annnalrent, which cannot be 
= ed to have been committed before the Diſponers Neath, and though 
it were committed after, it cannot return the Right to the Diſponers Heir, 
and diflolve the ContraR, becauſe: at the Detunds Death the Right was 
eatire unreſolved, and fo did make the price belong to his Execwtor, after 
which the Heir hath no Intereſt, and cannot found upon a ſubſequent in- 
curring of Trritancy, ſeing the Executor might have uplifted and Diſchar- 
ged the ſum before that faillour, and no Contra& is annulled by an Irritan- 
cy committed fimply, but only in caſe: the party in whoſe favours it is con- 
ceived, is pleaſed to make ufe of it, which here the Executor doth not, and 
will not ſuffer the Heirto doit, ferng it was not committed before the De- 
funds death. | | 
The Lords at firſt, when this Caufe was Reported, having confidered 
the caſe, as if the Contra betwikt S-rith and Lermont, had born a Clauſe 
that the Contra&@ it (elf , and the ancient Rights were both Depoſitar, 
found that the Depofitation madethe ContraQimperfe and pendent,and 
that the Heir wasnot obliged to fulkl it, but that he might return to his 
Right of the Annualrent, and exclude the Executor and Legatar, But 
now having heard the Cauſe in their own preſence, and conſidered the 
Contra before Extracting. They found that the Contratt it ſelf was de- 
livered , and not depoſitat , but only the firſt Contra conltituting the 
Annualrent , was only.. to be Depoſitat as a pledge for the price, but 
neither the Diſponer.oor his Heir could refile from the bargain, and found 
that the Contrat not having become null upon*the irritahcy committed 
before the Diſponers Death, the price belonged to the Diſponers Execus 
tor and Legatar , and would not return to the Heir, nor the Right Die 
poned by any Irritancy committed after the Defunits death , and there- 
(a ſound that the Legatar had right, and found the Heir lyable to per- 
Gibſon contra the Lord Dunkel and T homſon, todem die. 
MR. Alexander Gibſon purſues a Declarator againſt the Lord Duzkel 
and Sir James Thomſon, that the nomination of them to be Tutors 
to Thowas Gibſon his Brother, by Sir Fohn Gibſon their Father, might be 
annulled; becauſe the Defuntts I ady. was named Tutrix fre qua nor, and 
Freff 3 ſhe 
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ſhe is dead. 29. At leaſt they ought to.be removed as fuſpett Tutors, be. 
cauſe they made no Inventar of the Pupils Eſtate, confarm to the Ag of 
Parliament, - Declaring their Twiory uul/, who. did not wake ciks to the Ine. 
tar, ſo ſoon as they came to knowledge. "It was anſwered to the:fir, Thats 
quoruw:," or fine quo non, when either they accept nat, .. or die,. does not yi. 
tiat the Nomination, but it i ever preſumed , that the Defun& 
theſe he named to all others, whether Tutors of Law or Dattve, fo that fir 
quo 101 is only underſtood, that fo long as fuch perſons are in CaPacity 
nothing ſhould be done without them. - Tothe ſecond, The Statue dor} 
not annul the Tutory for not making Inventars, but for not making eikg 
and cannot. be drawn in conſequence, . being fridi jaris, It was ep: 
et 


ed, That thoughthere had been no Nullity, yet the. Statute Ordining 
vextars tobe arade , Imports an eminent Duty of the Tutors, the neg] 
whereof ta Matverfation and ground of Remavgl, eſpecially fey the Jn. 
ventars were neither made at firf,nor at any tame fince this Procek. 

- The Lord removed theſe Tutors upon nor making. the Toventars, by 
had noneed to Determine the other Ground of the ftailling of the Tutrix 


fine qua 108, 
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Showa contra the Lord of Bargenie, eadems die. 
Lowes having Charged the Lord Bargerie upon bis Bond of Borrowed 
g Money. He Sufpends upon this Reajon, That the true cauſe of 
ig the Bond, was for Services to be done to the Lady Clanbrifie, Bergenie 
his Lady, which were never done, but the contratr,, whereupon Shwes 
having Deponed by Commititon, that the Bond was gramed for Deburſe. 
ments , and Furniture to my Lady, truly- perfoemed3 at. the Advyi 
of the Oath, it was alledged that the Oath, making it evident that the Bond 
was granted by my Lord ftaute watriezanio, for my Ladics Debt, to which 
he was only lyabte jure mariti, the Marrtage being Diſſolved, be is free 
eſpecially —_— made no profit thereby, in the fame way as ifhe bad been 
Decerned as Hwsband to pay. It was anſwered , That Husbands Bands 
are not Diſſolved as Decreets againſt them jere wariti, Nor doth the Oath 
prove that the Furniture was before my Lords Marriage, for being dang 
the Marriage, my Lord is fimply lyable,, and not pro zzterefſe. 
The Lords found that the Oath proved not,and thatmy Lords Bonds could 
not be Diflotved by the Diflolution of the Marriage: 
| R ankir: contra Arnot, Frly 8. 1680. Bo 
Ankin of Pottie having obtatned Right to an Heretable Bond, and In+ 
L\  feftment thereon, and having purfaed a Poynding of the Ground 7: 
aint Arnot of Capledred, * The Defender alledged abfolvitor, becauſe he 
had made payment to the Purſuers Author, before he was Demaded, not 
onfy of thebygoneAnnualrents,but of a1l,or z-part'of the priftcipalfum;or 
at leaſt the ſame was ſatisfied by his Arrthors, having Poynded,notonlyfor 
the Anrmtrents, but for the principal -Sum. © Likeas, He had Com» 
perfation '4pajn(t his Author, prior to His Night, which he now produces, 
The Purfuer anſwered-nor relevat, That the Defender had made payment 
to the Purfizers' Anthor, unleſs he had obtained from: him 2 revounciation 
of the Annualrent, and the fame had been duly regiſtrat, conform tothe 
AT of Parttamenti16 19%, without which\no payment: made; or ſatisfaQtion 
obaincd by legal Execution, much lefs Compenſation w relevant againl}a 
fingular Suocefior, acquiring a'real; Right of an Anoualtentby an Inf: 
ment, and findmg nothing-in the Regiſters to evacuatthe Annualrent, be 
was x 410 purchaſe the ame, The Defender Replyed, That the = 
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The Decafrons of the Lords of Seffion; 1680, 7587 
of Parliament anent Regiſtration is only made for ſecuring Purchaſers of 
Land, and hath no'mention of Annualrents, and cannot be extended there= 
to, being a Statute ſfr1z juris , as it could .not be extended ro. renouncias 
tions ad remanentiam , untill 'the late CA of Parliament, extending the 
ame, and albertir could be extended to Annualrents principally Diſpon« 
ed, ' but under Reverſion,and with a Clauſe of Requiſition, yet it cannot 
be extended to this Caſe, where the Bond is principally perſonal for .pay- 
ment of a ſum, and there is only an Infeftment of an Annualrent in ſecuri- 
ty, ſo that the perſonal Obligation may certainly be extinguiſhed by pay-. 
ment, either vohuntarly, orby legal execution, or by Compenfation 3 and 
therefore the Infeftment and Security being but acceſſory, falls in. conſe. 
, and requires no Renounciation, and there is no parralel with ſuch 
Annualrents and purchaſe of Lands, ſeing the Purchaſer of Annualrents 
cannot but know that it a Security for Money, and may inform himſelf 
the Debitor, whether it be reſting, or otherwiſe. left upon his Authors 
Warrandice, and ſeldom are fuch Annualrents purchaſt, but either of ne- 
ceffity , or for ſome advantage. It was Duplyed for the Purſuer, That e* 
yery Right muſt be Diſſolved as it was Conltitute, therefore as the Annu» 
alrent required a Seafin regiſtrat to 'its Conſtitution, ſo it muſt have a 
Renounciation Regiſtrat to its Deſtitution , and therefore it hath al-. 
ways been-the common opinion, that Infeftments of Annuslrent muſt be 
{o evacuat 3 and where Lands is mentioned omne jus reale is underſtood, 
otherwile the Statute would not reach to ſecure proper Wodſets, The 
Defender Triplyed, That the Brockard alledged hath many Exceptions ; 


eutity of perſonal obligments, obtained. by. Poynding, worgther Legal idi«, 


ligence, were thereby extintyg without neceſſity 0 Renounciations;c an. 
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Leitch contra Haderwick, Fly 19. 1680. 
Fm purſues Mr.. Andrew Haderwick, for repetition of « 
Sum payed by. him to + | his Cautioner,. upon theClauſeofRe. 
&, albeit Mr. Andrew had promiſed never totrouble the Brincipal Pany, 
wii ought.to ljberat the Cautioner, ſeing tþe Principal thereby weekees 
ich being referarala Mr. Andrews Oath, he Deponed, that the Purku, 
er haying Diſponed to. big his Mayeables, he promiſed neves:te trouble 
bim for his Debs, by any diſtreſs, real, or perſpoal, but-with expreſs re- 
— mT he fg aiferefe the Cantioner for what he wanted by the Dijge- 
tion 0 auedb 
;The Lords found, that the, Promile not being ſimply, but wich that ts- 


diltreliing the Captigner, yet that to, von the Debs, 

bu lee, 5 bignjo rk his Bieta he Ginaſa fa 
nenin Advacat.contra Teowan, : Faly. 13. 1680. | 

a purſacs Joowas:of Duxturgh, for the: avail of his 
_— iwhbo.alledgediabfolvnor;becaute his Bather had noWard 
Las. but was: Infeft upon an: Appraſengios bis fecurity, which did not de- 
nude the Kings: Vaſhl ofthe Betz :but was' confiftent therewith as pigees 
Btatirives,elpeciaily the Appryſer having dredwithin-rhohogal. . Zhe Lords: 
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to the Purſuers [»feſtment, containing the Lands in queſtion per expreſſum, 
both in his own and his Fathers Infeftment, whereas Strowans Charter hath a 
particular enumeration of the Lands comprehended in his Barony, without 
the leaſt mention of the Lands in queſtion, nor are they mentioned in any 
of his Predeceſlors Rights, The Purſuer Replyed, That theſe Lands are 
Part and Pertinent of the Baropy of Strowan, and an enumeration is not ex- 
duſive of other parts : and as to the Defenders Fathers Charter, it cannot 
exclude the Purſuit, unle's the Defender were Infeft,at leaſt ſerved Heir to 
his Father. 29. The Purſuer produces his Father and Good-firs Infeftments, 
anterior to the Defenders. The Defender Duplyed, That the common Style 
in all Improbations and ReduGions, is a produttion of all Rights made to the 
Defender and his Predeceſſors, to whom he «may ſucceed jure ſanguinis , and 
therefore the Defender produceth ſufficiently, viz. his Fathers Charter; to 
whom he may ſucceed jure ſangainis, which 1s anterior to, and excluſive of 
the Purſuers Intefrment, Neither is his Reply relevant to force the Defen- 
derto produce upon the produGion of his Father or Good-firs Infeftments, 

unleſs he were aQually ſerved Heir tothem ; for his being appearand Heit, is 

no AQive Title, though theDefenders being appearand Heir, is ſufficient to 

exclude any further production. 

The Lords found the Defenders Fathers Infeftment being anterior to the 
Parſuers [nfefrment, did exclude Certification, though the Defenderdid not 
inſtru& himſelf Heir to his Father, but found the Purſuer could not urge 
Certification upon any of his Predeceſſors Infeftments, unleſs he were ſerved 
Heir tothem, and that he ought inſtantly to verifie the ſame, being his 
AaiveTitle, at leaſt before any produQion, and would not ſuſtain it to 
be proven that he was Heir, by Reply, and therefore afſoilzied the De- 


fender ab hac inſtantia, upon the priority of his Fathers Right to the Pur- 
ſuers Title produced, 


Arch-biſhop of Glaſgow contra the Repreſentatives of the Commillar- 
Depute of Drumfreis, eodem die, | 

*He late Arch-Biſhop of Glaſgow purſues the Succeſſors of the Comil- 
& far-Depute of Drumfreis for the Znots of Teſtaments that were Con- 
firmed when he was Depute, and that upon the Biſhops injun&ions to. 
the Commiſlars, A pproven of by the King,and Recorded in the Books of Se 
derunt, bearing this Article, That where there was no Quot-maſters named by 
the Biſhops, the Commiſſars ſhould be Comptable for the 2uots of all Teſtaments 
Confirmed by them, which would beelufory, if their Deputs were not ly» 
able for the 2»ots of Teſtaments Confirmed,when they were Deputs. It was ' 
anſwered, That the Injun&tions mentioned zo Deputs, and though it did, it 
_ only extend to the Teſtaments Confirmed by the Deputs, when they 
attually fat. 

The Lords found the Depute alſo lyable for all Teſtaments Confirmed, 
when the Depute ſat, ſeing he ought to have ſecured the 2»0t, before he 
Confirmed the Teſtament , if he had not made Compt and Payment 
thereof to the Principal Commillar, 

Gray contra Robertſon, July 14. 1680. | 
GS of Skilto purſues Improbation againſt Robertſon of Kindeis ofa Bond, - 

whereunto the Purſuers Father is made Subſcribing as a Cautioner 
tothe Defenders Father. The Defender having produced the Bond, and 
being required to bide thereby,deſired to abide qualificate, viz. That this Bond 
being granted to kis Fatherhe received it from hisTutorsand Curators. TheLords, 
would not allow to him to_bide by qualificate, but allowed him 'to pro- 
teſt as he pleaſed, to exclude his acceſſion to any Forgery that ſhould be 
found at his own perill,viz, That he ſhould be lyable as an Ujer of a falſe Writ, 
Ggg88 unleſs 
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unleſs he inſtrufted the grounds of clearing hisinnocency : Now the Bond 
being improven by two of the Witneſles inſert to the Cautioners Subſcrip, 
tion, who Deponed that their pretended Subſcriptions were not their 
Hand. writ, nor did'they ſee the Cautioner Subſcribe, nor heard him ac. 
Rnowledge his Subſcription. Whereupon the Queſtion aroſe, whether the 
Forgery ſhould be remitted to the —— being (o groſs and pal- 
pable ; leaving the Defender to inſtrud before them his innocency , þy 
proving that he got the Bond from his Tutors or Curators; But confider- 
ing that the Juſtice-Court doth wholly reſt upon the Lords Decreets of 
Improbation, when remitted to them, 
The Lords reſolved, before they would remit this mprobation , they 
- would admit the Defender to clear himſelf, and inſtruQt that he got the 
Writ as now itis from his Tutors or Curators, and ordained them to be cit. 
ed for thar effeR, 

The Biſhop of Aberdene contra the Viſcount of Kenmure, Juty x5, 1680, 
= Biſhop of Aberdene purſues a Poynding of the Ground of the Baro. 
; nies of Kenmure and Kirkmichael, upon an Infeftment of Annyal. 
rent. It was alledged for Kenmure, Heretor of theſe Baronies, that the 
Annualrent wasin Nor-entry, by the Deceaſfe of the Lord Whitekirk, who 
was Infeft therein upon a Precept relative both to the Infeft ment from his Ay- 
thor, a ſe &-deſe, which not being Confirmed in Whitekirks life, the Bi. 
ſhops Retour ſhould have Retoured the Annualrent, as being in the hand; 
of Kenmure by Non-ertry, and not in the hands of the King, who was not 
Whitekirks Superior till the Confirmation. 29. Whitekirks Seaſin was null, 
as not having four Witneſſes. It was anſwered, That ſuch Seaſens upon 
Precepts _— to [rfeftments, both Publick and Baſe, are always appli. 
cable to either 1»fefixent, as the Party Infeft pleaſes 3 and when a Confir. 
mation ſaperveens, the Right becomes Publick, holden of the Superior, and 
the Confirmation perteQs the Seaſin, from the Date of the Seaſer; fo that 
the Confirmation being before the Biſhops Retowr, the Annualrent was right- 
ly Retoured, as in the Kings hand, and Kenmure was never Superior , and 
as tothe Seaſin, four Witneſſes are only required to Writs of conſequence, 
to be Subſcribed by the Granters, who cannot Subſcribe with their Hand, 
and was never extended to Seaſirs, or any Inſtruments of Nottars, proceed- 
ing upon a Warrand ſufficiently Subſcribed. 

The Lords found, that if Whitekirkhad taken Infefiment expreſly, tobe 
bolden of his Author or Succeſſor, the Annualrent would have been in Now 
entry till the Confirmation; butif the Seaſin bearing applicable 80 beth lnfefi- 
awents,a ſe & de ſe,that the application made by the Confirmation,did exclude 
the Non-ertry, and perfeRed the Seaſin a ſe from the Date of that Seaſin, 
and found no neceſſity of more than two Witneſles in a Seaſin. 


The Appryſers of the Eſtate of Enoch compeating, Fuly 21. 1680, 

Here being two Appryſers of Eoch within year and day 5 The one 
| whereof hath adjudged theBarony of Enech,with parts and pertinents; 
and the other the Lands of Exoch, with parts and pertinents, and all other 
Lands belonging to the Debitor, within the. Paroch of and Sherif- 
dowe of Drumfries. It was alledged for the Adjudger of the Barony, That 
he only could have right to Milns, Woods, Fiſhings, and others that re 
quires ſpecial Infeftments, or elſe Ere&ion in a Barony, which is nomes 
xniver ſtatis, and comprebends theſe, though not expreſt, and reacheth to 
diſconciguous Tenements,is ſaperfluous.It was anſwered, 19, That the general 
Clauſe of ab other Lands,was ſufficient to bring in that Adjudger peri paſſ. 
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2%. That though Barony was not expreſt in the Adjudication , yet 
tnoch being adj..dged, all that is comprehended under that common De- 
ſigoation,1s carried thereby with the pertinents thereof.and to Milns or Woods 
thereupon, unleſs they were Forrelts, or a Miln which is a ſeparate Te. 
nement; and whatever might be alledged upon voluntary Diſpoſitions, 
where Purchaſers may ce their Authors Rights,yet in Adjudications where 


+ they cannot know the ſame, there ought to be the molt favourable and 


extenſive Interpretation. It was Replyed, That the general Clauſe can 
operate nothing, for the Adjudger might as well Adjudge a Debitors 
Lands through all Scotland, and ſuch general Adjudications can be no 
foundation of Infeftments, nor cannot make any real Right, and therefore 
the Lands or Rights adjudged mult be named. 

The Lords found the general Clauſe in the Adjudication of Lands unde- 
figned was null and of no effe&, but found that Enoch being adjudged, 
all Lands under that common Deſignation lying contigue, and the Milns 
and Woods thereon, was carried thereby, 


Baillie coutra the Lady Letham, July 22: 1680+ 
He Lady Lethame having granted Bond to her ſecond Son the Laird 
of Torwood. head, to furniſh him weekly a certain proportion of Vi=- 
yers, and to proſecute his Pleas at Law, he gave a Back-bond, that ſo ſoore 
4s bis Pleas were determined, he ſhould pay her the ordinary rate for the Vivers 
ſhe was to furniſh ; he charges upon this Bond, ſhe ſuſpends and raiſeth Re- 


-duRion, upon this reaſon, that its a Bond granted by a Wife ſtante watri- 


monio, which is null,and hath no effett againſt her, either in her Husbands 
life, or thereafter. The Charger anſwered, That this Bond bearing ex= 
preſly an Obligwent upon the medlers with the Rentt to pay this Proviſion week- 
h, was no more than a Penſion, and that for an equivalent fatisfattion, 
which a Wife might validly do, as well as ſhe might ſell her Victual, or 
grant Tack of her Liferent-Lands reſerved, ſeing ſhe hath a ſeparate Pro- 
viton modified by the Council, in which ſhe hath the full Adminiſtration, 
and as to which ſhe is in the ſame condition as a Widow, The Defender 
Replyed, That our Law hath made no exception, but declared all 8onds 
granted byWives null, either for payment of Sums,or doing of Deeds relating to their 
Heretage, which being a priviledge to ſecure then againſt their weakneſs 
and impreſſions by their Husbands, hath been ever preſerved without ex- 
ception,and that even though the Husband ſhould conſent ; and this caſe is 
more favourable than ordinary, this Lady having gotten Aliment, becauſe 
of her Husbands attrocity, which is but mogerat, and could not be affect- 
&d by her unqueſtionable Debts contratted before her Marriage, being 
appointed ad quotidianum vicium &- amiJum, and fo could be affected with 
no Obligment, but for theſe ends. It was Duplyed, That this Aliment is 
14 Chalders of Vittual, and may be retrinched in favours of a Son, who 
though married, his whole Eftate is appryſed and poſleft, and himſelf- is 
an indigent perſon, under continual Sickneſs, -and weakneſs of Mind, , 
The Lords found the Bond null, notwithſtanding of the ſpecialities al- 
ledged, but recommended to the Lady ex pietate materna, to ſupply her in- 


-digent Son, info far as her own Aliment could allow it. 


Lady Margaret Cunninghame contra the Lady Cardroſs, July 23. 1680, 
Ady Margaret Cuninghame, the only Daughter of SOtzart, who was 
, of the twoDaughters of Stuart of Kirkbill,andSifters to Sir Willians 
dizart his Son, purſues the Lady Cardroſs the other Daughter of Sir Jamez, 
and Siſter to Sir /illiam, for exhibition and delivery of the whole Writs 
Geggg 2 and 
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and Evidents of the Efiate of Sir James and Sir Wiliam, both Heretable 
and Moveable, to the ſaid cAargaret Cuninghame, as Heir-Portioner ſery. 
ed and retoured to Sir James and Sir William, and as repreſenting the g. 
deſt Heir-Portioner, thereby having the prerogative of the cuſtody of the 
Writs» The Lady Cardroſs compearing, Produced ſeveral Writs, ang al. 
ledged that ſhe was not obliged to deliver any of theſe Writs to the Pyz. 
ſuer, ſhe having equal Intereſt, and being in Poſſeſſion of the Writs, « Th, 
* Lords repelled the Defence, and found that the eldeſt Heir-Portionex 
* ought to have the cuſtody of the Writs, and to give Tranſumpts to the 
* Detender as younger Heir-Portioner upon the equal Expenſes of both 
It was further alledged for the Lady Cardroſs, Ablolvitor from the delivery 
of the Evidents of Kirkbill and Strabrock, Becauſe ſhe produceth a Diſpo- 
fition granted by Sir James Stuart her Father in favours of Sir William hey 
Brather, and the Heirs of his Body, which failzieimg, to the Heir-male of hi, 
eldeſt Davghter which failzgeing,to the yourger Daughter the Lady Cardrolg,ch,, 
upon which Diſpoſition Sir William was Infete, and in reſpe(t there was ng 
Heirs of his Body, nor Heirs-Male of his cldeſt Siſters, therefore the Lady 
Cardroſs is Infeft as Heir of Tailzic to him, and ſo excludes Lady Margaret 
Cuninghame from any. Intereſt in theſe Writs, It was anſwered for Lady 
UMargaret, That if the Lady Cardroſs accepted the Diſpoſition of her Fa- 
ther to her Brother, and claimed the delivery thereof, it ought to be 
with expreſsDeclaration,that ſhe ſbould pay and ſatisfie Sir James Stuarts whole 
Debts,conform to a Clauſe in that Diſpoſition, bearing,that Sir William by ac- 
ceptance thereof ſhould be obliged to paySir James's whole Debts, and perform hi; 
whole Obligments,contraed or to be contraFed, as if be were his Heir, or as Sie 
James himſelf would have been obliged to pay or perform the ſame,and eſpecially 
the Lady Cardroſs ought to pay and ſatisfie Sir Jawes his Debts produced, 
and thereby to free the untailzied Hererable Eſtate that Lady Margaret 
might enjoy the half thereof without Burden. The Defender Replyed, 
That ſhe was willing to take up her Fathers Diſpoſition to her Brother in 
the terms it ſtood, but it was not bujrs loci to diſpute the extent 
and import of that Clauſe.The Purſuer Duplyed, That ſhe could not claim 
the Rights of the tailzied Eſtate, but in the terms of the Tailzie, the im- 
port whereof might very juſtly and fitly be declared to prevent Pleas be- 
tween ſo near Relations, eſpecially ſeing the Purſuer had raiſed a De- 
claratar for that effet, which now ſhe repcated by way of Reply, albeit 
without itythe Lords might juſty declare the import of the Clauſe,ſeing deli- 
very of Writs is founded upon the point of Right to the things diſponed by 
theleRights,and when that Right is qualified,the quality ought to be decla- 
red and cleared before delivery. The Defender T riplyed, That the Decla- 
rator was not ſeen and returned, and behoved to abide the courſe of the 
Roll: The Purſuer Quadruplyed, That this Cauſe having been formerly 
xeparted, © The Lords ſuſtained the Declarator as an incident Procels, and 
* gave the Defender a Week to ſee it, which was done accordingly and it 
1s molt ordinary that the Lords do receive all incident Procefles repeated 
by Exception or Reply, without abiding the courſe of the Roll, as Exhi- 
bitions of Writs neceſlary for the Caufe, either for the Purſuer or Defen- 
der, which Exhibitions being moſt frequently incident in Procefles, are 
therefore called ordinarly Incidents; and likewiſe in Suſpenſions, common- 
ly ReduGtions are received ſummarily; and in poſſeflory Actions, when 
the point of Polleſſion is dubious, petitory Aftions are received, and in all 
Caſes, ReduQions and Declarators. The DefenderQuintuplyed, That incident 


Proceſles are never received upon meer contingency of the matter, but 
only 
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only when they afford a relevant Detence, Reply, or Duply in the prine 
cipal Cauſe, wherein they are craved to be admitted incidenter, otherwiſe 
the Roll woul{ become eluſory, and upon pretence of contingency no man 
would be ſecure when to attend or have the benefite of the Inducie | egales 
by the Roll. The Purſuer Sextuplyed, That the Declarator here afforded 
2 Reply in the Proceſs of Delivery, wiz. © the Defender cannot be aflvil- 
£ zicd from the delivery of the Evadents of the tailzied Eſtate, unlefs it 
ewere declared in the terms of the forelaid Clauſe, according to the rrue 
© meaning and import thereof, as the Lords ſhall find the ſame juſt. * The 
© Lords ſuſtained the Reply, and admitted the Declarator, and found that 
© the Lady Cardroſs as Heir of Tailzie to Sir William, ought to have the 
« Writs of the tailzied Eſtate delivered ſolely to her, upon the terms ex- 
«© preſt in Sir Fames Diſpolition to Sir William, the import whereof the 
7 pr would now declare. The Defender then alledged, That the im- 
port of this Clauſe could on]y be, that Sir Jawes Stxart his eldeſt Son be- 
ing weak, did diſpone his Eſtate to his ſecond Son, under this Obligment, 
that by acceptance of that Diſpoſition, his Son ſhould be obliged to pay all his 
Fathers Debts, contraGed or to be contrafed, which was juſt and rational 
for him to provide in favours of hisCreditors,who could not reach Sir iil- 
law for Sir James Debts contracted after the Diſpolition, neither even as to 
the anterior Debts, he being the ſecond Son,and not alioqui ſucceſſurus,and 
therefore they could only reduce the Diſpoſition as fraudulent fore canſe 
overoſe, which no juſt man would put his Creditors to 3 but Sir James ne- 
yer dreamed to exhauſte the Eſtate he had diſponed to his Son for preſery- 
ing of his Family and Memory, and to lay all the Debt thereupon, and to 
free his other whole Eſtate, even his Moveables to his Wife and Legatars, 
and bis untailzied Eſtate, and therefore the meaning of that Clauſe can on- 
ly be, that Sir William ſhould be perſonally lzalle for " Debt as if he were his 
flr which muſt be underſtood as if this Diſpolition had been a Bond of 
Tailzie, obliging —_ and his Heirs to reſign his Eſtate in favours of 
binſel, and after his deceaſe to Sir William his Son,and his Heirs of Tailzie, 
exprei; in the Diſpoſition ; ſo that if Sir William were Heir of Tailzie, he 
could be only 1lyable to his Fathers Creditors ſ#o ordine,atter the Executors 
and Heirs of Line were diſcuſt, and the Eſtate competent to them were 
exhauſted, upon which terms the Lady Cerdroſs is content the Clauſe be 
declared. It was anſwered for the Purſuer, 19, That albeit there were here 
adire@ Tailzie, and that Sir William had been Heir of Tailzie to his Fa- 
ther, he would indeed have had bemeficium ordinis even againſt the Credi- 
tors, who behoved firſt to be diſcuſt, and exhauſt the Executry and the 
untailzied Eſtate,unleſs the Tailzie it ſelf had born imply an Obligment #0 
þy the Debt, as in this Caſe 3 for thereby proviſione hominis tollitur proviſio 
kgjs, and the Heir of Tailzie is lyable in the firſt place, feing it is in the 
option of the DefunCt what Heir to Burden z and though all repreſenting 
him would be lyable, yet he can change the order, which hath been tre. 


tly done, and ſuſtained 3 as when Parties oblige themſelves, and their - 


rs ſucceeding in a tailzied Eſtate,even by Bonds and Obligations a-part, 
| the Heir of Tailzie would be lyable in the firſt place, but much more 

where Sir //illiam was never Heir of Tailzie, but had only a ſingular 
Title by a Diſpoſition, which Diſpoſition makes that Eſtate tailzied as to 
Sir Williams Heirs, who neither are nor can be Heirs to Sir James, and if 
vir Jemes his Creditors were purſuing them, it could not be as Heir to Sir 
James in this tailzied E ſtate, but as Heirs to Sir William, who by this Clauſe 
vs obliged to pay Sir James his Debt ; and if the Creditors were purſuing 
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the Lady Cardroſs,ſhe could not except and ſay no Proceſs,unleſs the Execyy, 

and Heirs of Line of $ir James were firſt diſcuſt, which would necellarly 
follow if this Interpretation hold, but the Creditors would exclude re 
exception, ſeing the Defender is not Heir of Tailzie to Sir Fames, but ly. 
able by an Obligment in the Diſpoſition to Sir William, and if the 6.4 
were now to be debated; as it was when this Diſpoſition was contrived 

would it not be evident that Sir James his eldeſt Son who had no Proyi. 
ſion but the untailzied Eſtate, could not be exhauſted and rendered miſe. 
rable,cither by the courſe of Law,or by the deſign of the Father who wight 
have tailzied his whole Heretable Eſtate, by leaving out a conſiderable 
part thereof, and yet obliging his.Son to pay his whole Debts, not in jab. 
ſidinm after exhauſting his Moveables and untailzied Eſtate, which certain. 
ly he would have expreſt if he had ſo weaned 3 bur Nature and Duty 
would infer,that his meaningywas to leave his untailzied Eftate to his eldeſt 
Son, who had not one Sixpence of Proviſion befide 3 and though the el. 
Geſt Son died before this Diſpoſition was perfefted, yet the nature and 
deſign of it muſt have been ſtill the ſame. The Detender Replyed, That 
whatever might be pretended in the caſe of Sir James bis immediat Heir, ag 
if his eldeſt Son had lived, yet there is no other ſubſequent Succeſſor can 
pretend the like Intereſt or Right ; for Sir William by the Diſpoſition be. 
coming Debitor in this Clauſe, the Creditor thereby was his Fathers Heir 

of Line,viz. his Brother, but his Brother dying,he himſelf became his Fathers 

Heir of Line,and ſo became both Debitor and Creditor,@+ confuſone tollityy 

obligatio © therefore this Purſuer can never claim Sir James his untailzied 

Eſtate to be made free, becauſe Sir William was actually ferved Heir to Sir 

James, and fo the Purſuer cannot be ſerved Heir to Sir James, but Sic Wil. 

liam ; and it is certain, that Confuſion is modus tollendi obligationis, as ef. 

fectual as Sollution, Compenſation, or Diſcharge 3 and the Obligation be- 

ing once extin& in Sir Williams perſon, it can never revive more than Sit 

William as Heir of Line had renunced that Clauſe, and declared his untail- 

zied Eſtate lyable as this Eſtate for his and his Fathers Debts. It was Dus 

plyed for the Purſuer, That Confuſion was an abſolute ExtinCtion, while 

Heirs did ſucceed in #niverſum jus quod deſunFns habuit both aQtive and pal. 
ſive 3 but now when there are diltin& Heirs and kinds of Succeſhon, Ex- 
ecutors in Moveables, Heirs of Line, and Heirs of Tailzie and Proviſton, 

the nature of Tailzies over-rules the Succeſſion and terms of Inveſtiture, (o 
that when Provifions and Obligments are put upon Heirs of Tailzie, either 
in favours of Creditors, or of Heirs of Line, theſe take ever place when 
different perſons fall to be Heirs of Tailzie and Heirs of Line; and the 
pretence of Extin&tion by that concourſe, doth make only a Suſpenfion of 
theſe Obligments, and not an Confuſion or Extinction, or otherwiſe ſuch 
Clauſes in Tailzies would be evacuat and eluſory ; and here it is clear, that 
Sir William and all his Heirs of Tailzie were obliged to pay all his Fathers 
Debt, and could never objett to his Fathers Creditors the benefite of Dif- 
cuſſion of the Executors and Heirs of Line, but behoved ſimply to pay, and 
the Law gives them no recourſe againſt the Heirs of Line; and albeit the 
Purſuer be not immediat Heir of Line to Sir James, yet ſhe 1s Heir by pro- 
ore(s' to him, and he that provides for his Heirs, is never underſtood to 
provide only for his immediat Heirs, but for all his ſubſequent Heirs 18 ge- 
neral z and 1n this caſe Sir William was only Heir in general to his Father, 
but his Father had conſiderable Rights undiſponed, whereupon Infeftment 
tollowed, and wherein the Purſuer will be Sir James his immediat Heir of 


Line, and if Sir James had foreſeen the caſe as it now ſtands, that the -- 
: con 
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ond Daughter would ſucceed to the bulk of his Eſtate, worth 10000 
Pounds yearly, and Married to another Family nor ot his name, and that 
his eldeſt Daughter, or her Daughter ſhould by this Order of Diſcuſſion 
he excluded trom all Benefit of his Succeſſion, it conld not be preſumed he 
would have ſo Ordered, but rather that his younger Daughter ſhould have 
payed his Debt out of the Tailzied Eſtate, being bur a ſmall Burden our of 
{uch an Eſtate, and ſo ſhe ſhould have the remainder ot the Tailzied Eſtate, 
and the equal halt of the untailzied Eſtare,free of Burden,and that the Pur- 
ſuer his Oye by his eldeſt Daughter with che Earl of Glencairn, ſhould have 
the half of his untailzied Eſtate free of Burden alfo, | 

The Lords tound the Lady Cardreſs as Heir of Tailzie to Sir William 
her Brother, to be lyable to pay all the Debts in the foreſaid Clauſe in the 
Diſpoſition by her Father to her Brother fimply , without the Benefic of. 
the Order of Diſcuſſion, and without affeing or exhauſting the untcailzied 
Heretable Eſtate. 


Lamont contra Boſwell, Fuly 24. 1680. 

Y Charter-party betwixt Boſwel{ Provoſt of Kirkaldy, and Colin La- 
mont Skipper, The Skipper was obliged to have his Ship tight and in 
order, and to perfett a Voyage from Kirkaldyto Dantzick, and Homeward, 
for which Bolwell was to pay him 800 werks of Fraugbt, whereupon Boſ- 
wel/being Charged, he Suſpended upon this Reaſon,that he having Imbar- 
ked ſixteen Pack of Lint in Dantzick, ten Pack of it was ſpoiled by Sea- 
Water in the Road of Dantzick , and thereupon was ſent a Shore , and 
brought home by another Ship, Ir was Replyed, That this was caſs for- 


tuito by a Leck which (track upin the Ship, for ſhe was tight both when. 


ſhe louſed at Kirkaldy, and was repaired at Dantzick, betore the Lint was 
Imbarked. It was Duplyed, That the Skipper having hired the Ship ro 
a Merchant for Import and Export of Ware, he was anſ{werable for all 
Damnage the Ware ſhould ſuſtain; and by the Law Naute, Caupones, Stabs- 
larii ut recepta reftitwant, &c, Which is in vigour by our Cuſtom, The 
Maſters and Owners of Ships are lyable to the Merchant for all Damnageby a 


'Leck in the Ship, or otherwiſe, except it were occaſioned by extraordinar 


eſs of Weather at Sea , which could not be prevented, bur it an ordinary 
Leck ſhould liberat the Skipper, it would ruine Trade, tor the Skipper 
ſhould know the condition of his Ship, which the Merchant cannor, and 
therefore che Creſine(s of the Ship, orany thing ariſing therefrom, muſt be 
upon the Skippers perril. 

The Lords having before Anſwer, Ordained Witneſſes to be adduced 
by both Parties upon the Damnage, and the cauſe of it, which being this 
day Adviſed, it was proven that the Ship was Repaired at Dantzich, before 
Imbarking ot the Lint, and yet in that Roada Zeck ſtruck up, and ſpoil- 
edten Pack of the Lint, and ſeing no extraordinar accident was proven, 
either by ſtreſs of Weather or otherwiſe, the Lords found the Skipper ly- 
able tor the Damnage, 


The Kings Adyocat and his Sollicitors contra Teomen, 
Fuly 28, 1680, 

Ir William Purves 2s Donatar tothe Marriage of Teoman of Dryburgh, 
Purſues for the avail thereof, The Defender alledged, That no Mar- 
rigge could be due by the Death of an Appryſer, Dying within the legal, 
becauſe an Appryfing is but pignae pretorium,jand a collateral Surety during 
thelegal, and doth not diveſt che Kings Ward-Vaſlal, but is in the con- 
Gtion of an 7ufeftment granted for Relief, or while a ſum thereby fecured 
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were ſatisfied both principal and Annualrent by Intromiſſion , for if ; 
ſuch Rights, the Granter was diveſted where they are extin&, they be. 
hoved to be re-inveſted , but it is incontroverted,that his firſt Intettment is 
effectual ro him in that caſe, without any new Infteftment , and therefy;e 
the Caſualicy muſt fall ro the King, not by the Appryſer and his Heir, bur 
by the Debitor and h.s Heir, during the legal, as was found in the caſe gf 
Lindſay of Mount ,, Donatar to the Ward of Kirkonnel, who Purſuing fox 
the Maills and Duties was found to have Right thereto, albeit there wy ,, 
Appryſing of the t Fate, andthat ſo ſoon as the Appryſing ſhould be ſatiſfied 
whether + bi or after the Death of the Appryſer, io that the Donatar of the 
Debitors Waird was tound to have right ro the Ward-dyties, and ſeing it ig 
beyond controverfie, that the Ward cannot tall both by the Death ofthe 
Debicor and Appryler, the Debitors Ponatar being found to have Right, 
the Appryſers Donatar can haveno Right ; and as this is Law, ſoit is moſt 
unconvenient , both for theKing and Leidges, for the Kings Ward-yf. 
. ſal may tor an inconſiderable ſum cauſe Apprylſe,: and (o tree his Heir of the 
Ward and Marriage; and now when by Appryſing and Adjudication, all 
come in pari paſs that are within year and-day , there ſhould be as man 
Marriages as there are Adjudgers, whereas Creditors by Apptyfing and 
Adjudication , ſeeking nothing but payment of their juſt Debts, it the 
Ward and Marriage ofthe Heir ſhould fall, they could have no Reliefa. 
eainſt the Debicor, and might loſs more than the whole ſum, It was an- 
{wered, That an Appryſer being Intetr, is alone the Kings Vaſlal, until the 
App:yſing be ſatisfieds and it is inconliſtent with the Feudal Right, and 
theincontroverted Law and Cuſtom, as to the Caſuality of the Superiori- 
ty,that any thing can come to the Syperiour by the Debitor, who is ttuly 
Denuded, and hath no more than the Right of Reverſion, while the Ap. 
_ pryſing remains unextin@; albeit by Statute, tor the eaſe of the Leidges, 
Appriſongs areDeclared null and extintt, without Reſignation or newInveſtiture 
70 the Debitor ', which Cuſtom 4 pari,harh extended nor only to ſatisfaie 
on by Intromiſſion , but by Payment otherways, and even to Securities for 
Relief and Satiſfaction , whereby the Dwbitors Inveſtiture is held as Re- 
 vived, yet cill ſatisfation, the Degbftor is not Vaſſlal, as appears clearl 
by theſe Inſtances; As firſt, His Deed could not Recognoſce the Land 
20, His Rebellion would not infer a:Ziferent to afte& the Adjudged Land, 
nor would the Non-entry of his Heir affe the ſame, nor any Caluality fall 
by him or his Heir, which is evident by the Practique alledged, where the 
Donatar of the Debirors Heir, -infiſting for the FYard-duties, was found 
to have no Right , till the CAppryſing againſt his Predeceſſors were ſati(fied; 
But it was found, That ſo ſoon as the Arpryſing was [atiſfied , whether after 
or before the Appryſers death, the Debjtors Donatar would then have acceſs, 
But the caſe here in queſtion not being the 77ard-duties,haying a tract of 
time; but a Marriage, the Appryſer dying betore the Appryſing was ex- 
tint, and the Heir Marriageable before the Appryſing was extin, the 
Caſuility doth thereby belong to theKing - And as to the Inconvenien- 
cies, the nature -of the Right over-rules the ſame, and ir is more ordis 
nar that the « reditor Appryſer is righter than the Debitor, and would 
yield. more profitable Caſualities, Nor can the King beexcluded by con- 


trivance of a {mall Adjudication , becauſe His Donatar at His Pleaſure may 


Redeem and Satisfie the Adjudication, and the Adjudger will be obliged 
to aſſign him to the ſums, andall Caſualicies will thereby return upon the 
Debicor: And asto the inconveniency. of concurring Adjudgers, though 
all of them ſhould run the hazarg of YYa#4, the nature of the Right does 

-, im- 
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importit, and they might ſhun it by aſſigning their ſums co ane. Ad judger 
for all, nor hath it ever been foynd,, that. all che Adjudgery become the 
Kings Vaſſals, but only the one that is Infefr, chough rhe Statute fictione 
jours, brings all the Adjudgers within the year_ pgri paſs as if one Ad- 
judication had been led for all, yerthis is the very Terms of a Fiction, and 
che Adjudger firſt Infeit is the Kings Vaſſal, ar leaſt during the legal, cill 
all the Adjudgers be Inteftr, Ancasto the Inconveniency that Creditors 
may beburdened, who (eek but their own, it hath been a known PraRique 


to Appryſe, or Adjudge inthe name of a YYard-Vaſſal, ro ſhun this ig: 


convenience, which ſhows it to have been the common Opinion, that the 
Appryſers Heir would be lyable in YY ard and. Marriage, ,.. +... 

The Lords found, that the Marriage fell by the death of che Appryſer, 
evenwithin the Legal, his Appryſing not being then extinR, . ad his Heir 
being Marriageable, and that the Marriage could nor fall by the Death of 
the Debicor, againſt whom the Appryſing was deduced. . 


Hay contra the Laird of Powrie and the Lady Balegerno, 
Fuly 29, L680, & WR '@ , OG 

Ohn Hay of Marie as Donatar to the Recognition of the Lands of Murie, 
J Puriues Declarator upon Alienations of the Major part, made by 
Lindſays Heretors for the time, It was Alledged for the Laird ot Pourie, 
2nd the Lady Ballegerno, who now-have Right, that there was /nhibition 
uſed before theſe Deeds of 41/;enation, whereupon there is ReduRion of 
the Lind/ays Rights ex capite inbibitionis , (o.that alter they were Inhibir, 
25n0 Diſpofirion granted by them, or Debt contracted by them,coulyg hin- 
der Inbibition to take effeR, ſo neither can theſe Alienations infer Recog... 
nition, in prejudice of the 1nhibitiony But it thereby the Lindſays Righr 
could be Reduced, the Donatars Recognition would fall in conſequence, be- 
ing founded upon their Alzenations ; and if after Inhibition theſe who ac-. 
quite ugwarrantable and invalid Rights, might by their Alienation of the 
oreater part , withoue conſent of the Superiour, . or ther Feudal Delia- 
quence, infer Recognition, and thereby evacuart the effect of an luhibition 
anterior zo the Delinquents Right, it were a compendiots way far inſol- 
yeat Debirors, when [nhibir, to diſappoiat their Creditors by ſuch De- 


linquences3 and therefore the Recognition muſt he but prejudice to the Inhie, 


bitzon, and with the burden of the ſum upon which ic proceeded, It was 
anſwered, T hat Izhibitians do not Denude, or give any real Right, bur 
a hinder the perſon Inhibit to grant any voluncar Right, which becomes 
null, as ſpreto mandato of the Tehibition, (0 that it cannot hinder the Ca» 


ſuality of ahe Superioricy, for notwithſtanding, the Vaſſals Ziferent would 
fall, or his 3/ard, and thereiore ſo muſt the Recagnitios npon. his Deeds,” 


2*%, This Iahibitzon is ipſo jure null, the Executions beating, to be at a dwel- 
ling-bouſe, and not bearing fix knocks at the Door. thereof, as is preſcribed 
inthe 4 of Parliament, albeit it bear ſeveral knocks, , _ 
The Lords found the Tohibitia null,” and {o had no occafiga'to Derer- 
mine the effe&t of the I#lubitios againlt the Recqgnition, 
| Aikmanccontra Tarhat, codew die. , : 
R, Wilkam A4ibmas Purſues Fames Tarbat , as Repreſenting bis F a+ 
v1 | ther, dor payment afthe Ballance.of an Accompt betwixzt the Pur- 
ſas Father and the (Defenders, figned by both, The Detender alledged. 
abſoivitor: , ſbecauſe 10 the;Compe ſabſcribed there is fubjoyned a new 
Compr, »f| Written niith-the |Buaſuers Fathers hand, by which:che'Pur- 
ſus Faberi fared Debitor , Ty "a .in 1200p pounds corhe Defen- 
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ders Father, and therefore craves to be aſloilzied from the Compr, and to 
ay him the Ballance of the laſt Compr, which though nor ſubſcribed, yer 
eing the Hand Writ of the Purſuers Father, produced by himſelt, i i; 
Probative in the ſame way as Notes of Receipt , Written by Creditors 
Hands upon their principal Bond, which are always allowed in part of Pay- 
ment of the Bonds, though not ſubſcribed, though Bonds be more $9. 
lemn Writs than Compts, and cannot be preſumed Written ſe zumeray. 
de pecunie, 'or upon ſome defign which did not follow, being immediar. 
ly tabjoyned upon the ſame Page with the principal ſubſcribed Accompr, 
The Purſuer anſwered, Thar ſuch. unſubſcribed Notes upon Accompes 
cannot prove, and though it could, the Ballance of the unſubſcribed Ac. 
compt bearing ( «s per note) hath no effec, unleſs the Ticket wereprg. 
duced, for wherever there is a ſubſcribed Compt delivered, which ules tg 
be retired upon ſatisfaRion, it is ever preſumed retired 2nd (atisfied, unleſg 
it be produced and therefore Accompts or Mifhye Letters, relative tg 
Bonds or Tickets, have no effet without the Bonds or Tickets, tornoman 
can remember what Letter he Writs, + 
The Lords found the unſubſcribed Aecompt ſubjoyned to the Accompr 
on the ſame Page, and Written by the Accomprands Hand, probative tg 
take away the ſubſcribed Accompt, but not to burden the Accomprang 
wich the Ballance of the unſubſcribed- Accompr; ſeing the Ballance bears, 
as per note given to the Creditor of the- Ballance, unleſs that Note be prody. 
ced, which is otherways preſumed ſatisfied and payed, 
The Laird of Strowan contta the Marqueſs of Athol, eodem die. 
He Laird of Strowan infiſted in his RedutFion , whereof mention is 
JF | upon the thirteenth Inſtant, and produced a Retour Serving himBeir 


toHis Goodfirs Grandfir, and thereupon hecraves Certification againſt a De. 


creet of Spuilzie alledged obtained at the Inſtance'ot Fohn Earl of 4thyl, 
againſt Robert Robertſon, the Purſuers Govdfirs Grandfir, and an Appryſing 
tollowing thereupon, with the OT thereon, and all other Rights 
flowing trom the Purſuers Goodfirs Grandfir to the Defender , or any of 
his Predeceſſors jure ſanguins. The Defender produced the Charter of 
Fohn Earl of Athol his Predeceſſor upon the ftoreſaid Approſing , relative 
thereto in a»no 1515, andalledged that he had'produced — 
that no Certification could be granted againſt the Appryſing, becaule be- 
tore the year 1626, all Appryſings wereletr as the Warrants of 1»feftments 
following thereupon, which hath been ordinarly ſuſtained fince, * And 2 
to the Decreer 'of Spuilzie, he was notobliged to produce the ſame, for 
if it was a Decreet of an inferiour Court, the Clerks thereof are only ly- 
able toproduce,and if a Decreet of Seffion, the Clerks chereot are alſolyable 
to produce it,” though the Party muſt condeſcend upon the Date, which 
cannot be required in a mztter ſo ancient as a Decreet eight ſcore of years 
ſince, during which time ſcarce could Paper indure, and after '{o man 

Wars and Troubles, and the loſs of privat Writs, and even of the publi 


Regiſters, The Lords found, that the Defenders Predeceſſors Charter pro- 


auced upon the Appryſinig, which proceeded upon the Decreet of Spuilzit,was 
ſufficient to exclude a Certification againſt the ſaid Decreet and Appr)ing, 
The Defender having produced alſo his Father and Goodfirs Infeftments 
and his own ,: containing the Lands in queſtion per:expreſſum, with long 


Poſſeſfion thereupon, The Purſuer craved Certification againſt all theE-' 
vidents of :the Lands of Auchleck, which is expreſt inthe Purſuers Tafeft- 


ment of the Barony of Strowen, and is not.expreſt in the Defenders Char- 
ter: upon the. Hppryſing , - the Defender then produced- his oy 
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Charter of the Earldom of Athol, bearing expreſly Auchleck, and did De- 
clare that he claimed only Right by vertne thereof, and all other Rights 
of Auchleck ſhould fall in conſequence therewith , it the Purſuer preyall in 
his ReduQion and Improbation ot the Rights produced. 

W hich the Lords ſuſtained, ſo as to exclude Certification as to Auchleek, 
for though both had ir expre( y in their Infeftments, yer the moſt ancient 
and peaceable Poſſeſſion, would be pretetred ro Conſtiture it Part and Per- 
tinent of either Barony, which is only proper to be Debated at the Diſcuſ, 
fing of the Reaſons of Reduction, | | 

Mckell contra Fameſon and YVFilſon; November 10, 1680, 

*kell Purſues 4 Declarator of expyring ot an Appryſing of a Tenement 
M in Leith, Deduced againſt Edward Fameſos. Compearance is made 
or Fean Y/ilſon and Lodovick Callander her Husband, who Repeat by way 
of Defence a Redultzon of the Right of this Tenement before Fame(ons 
Righr againſt Xzer his Author, to whom it was Diſponed by Howſfox, up- 
on this Reaſon, that Xier was Howſtons Oye by his oats Ao Magdalen, 
and he having only four Daughters , who are all Forisfamiliat and Provid. 
ed, he Diſponed this Tenement to his Oye without an equivalent Cauſe 
onerous, after ContraQing of 1000 merks due to YYi ſon, and though 
Fameſon did acquire Right from Kier, and M*kell from Fameſon, yet the 
matter became litigious before their Rights z It was an(wered for Mckell, 
That the Reaſon was not Relevant, unleſs Howſftoy when he Diſponed 
had been Bankrupt, at leaſt had become 1»ſolvent by the Diſpoſition : Bur 
it is offered to be proven, that the Diſpoſition was burdened with 3000 
merks ro be Diſpoſed of at the Diſponers pleafure, and with his own 
Literent, for which he got 2000 merks , ſo that he had thena viſible E- 
ſtateremaining, ſufficienc for this and all his other Debts, and had Bonds 
and Moveables , which by his Teſtament came ro 200 Pound Sterling; 
and therefore was in full capacity to gitt to his Oye, or any other perſon, 
ſo that no Creditor of his after not infifting upon Diligence for ſo long a 
time can quarrel his Diſpofition as fraudulent, or otherways all gratuitous 
Diſpoſicions by the moſt ſolvent perſons would become ineffetual, and the 
power of Diſpoſal would be bound up, as it they were Inhibit, and there- 
fore the Lords did lately find, That Bonds of Proviſion tothe Daughters of 
Mouſwell were not Reduceable by anterior Creditors, becauſe their Father 
had a ſuf ficient Fortunc for theſe Portions, and all hs debts, Tewas Reply- 
ed, That Bairns Proviſions was debitum naturale;, But this was an Oye 
whoſe Mother was provided,and that Bonds orDebts was no viſible Eſtate, 
and it was more juſt that che Acquirers by gratuitous Diſpoſicions ſhould 
be put to ſeek the Diſponers upon their Warrandice, than that Creditors 
thoald be fruſtrac, 

The Lords found the Defence againſt the ReduZ;oprelevant, That How- 
ſton the fir if Diſponer had a viſible Eſtate, [ufficient for all his Debts the time 
be DiſÞoned, whether by Intetrments, Moveables, or Bonds, 


Stevinſons contra Paul, November 12, 1680, 

ons as Creditors to umquhile Cruickſhank , having ar. 
t_) reſted the Heirſhip-moveables drawn by Sir Fobz Paul his Heir, pur- 
ſues w make forthcoming, It was alledged for Cruickſhank: Relic, Thar 
by her Contrat of Martiage produced, The half of all her Husbands E- 
fate Heretable and Moveable was tobelong to her, if there were no Chilares, 
and therefore ſhe had right to the half ot the Moveable-Heirſhip ; and as to 
the other half, it was extant pſa corpor intire, and ſhe could bedecerned 
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in no more but to deliver the ſame; which the Arreſter could not crave 
till the price were liquidat, T he Lords (uftained the defence for the one half 
and decerned for the other, and ordatned the Magiſtrats of Aberdeen ty Roup 
the (ame, and take an Inſtrument upon the Roup, end deliver the Money to 
the Purſuer, It was then furtheralledged, That ſeing the Reli& had the 
one halt of all, there behoved to be an alteration of what fell under Hejr. 
ſhip, for inſtance, if there werea dozen ot Silver Spoons, the Heir waul j 
get them all; but now coming to half a dozen, the Heir would vet but 
one, becauſe the Defun& had no more himſelt bur the half, and the Relig 
had Right tothe othet half, It was anſwered, That the drawing of Heir. 
ſhip was ever of the whole Moveables, before any diviſion , and albeit the 
Relit by Law has right toa half, or third, which muſt beals ſtrong as any 
Right by Proviſion in a'Contract, yet it was never pretended that ſhe ſhould 
draw her ſhare of Moveables firſt , and that the Heirſhip ſhould only be 
drawn'out of the remainder , as ſolly belonging ro the Detun&, 

The Lords found the Heirſhip was to be drawn, and ſeparate from the 
Moveables, before any diviſion by Law, or pattion, and that the Reli& 
might claim the half both of the Heritage and Heirſhip-moveables, as Heir 
of Proviſion to her Husband 3 but if there were a dozen of Silver Spoons, 
for inſtance, the whole would fall in the Heirſhip, and not one Spoon on- 
ly, as if there were but ſix, becauſe of the Wifes Right to the halt, 


Brown contra Wilſon, eodem die. 

Rows having purſued Thomas Wihjor upon this ground, that he had af. 
ſigned toWilſon a Debt due by rhe Counteſs of Wintonn in Truft, 
by which he was obliged to do Diligence, and did it not till the Counteſs 
was dead, being a Liferenter, having neither Heir nor Executor, The De- 
fender alledged, that this caule being called in February laſt, the Libel was 
referred to the Defenders Oath, who Deponed that he had received that 
Aſfignation, for obtaining ſatisfattion to himſglt ofa Debt due by the Ce 
dent ; but upon expreſs terms in word, Thathe ſhould be obliged for no di 
ligence, but take the Money if he got it, whereupon he was aſoilzied by the 
Ordinar, but the Clerk forgot to Minut his Oath, or the Abſolvitor there- 
on; the verity whereof he referred to the Purſuers Advocats Oath, [t 
was anſwered, That Judicial Proceſles cannot ex intervallo be made up by 
Clerks, either upon his own memory, or the Advocats, or even the Judg- 
es, but muſt be Minuted 7# continent, albeit once . Minuted and loſt, the 
Tenor of it might be proven, otherways the Leidges would be in great in- 
ſecurity. | 

The Lords found that the Minut never having been Written, could not 
ex intervallo be made up by the Oath of the Advocat, againſt whom the 
Minut was alledged , and the like as to the Clerk or Judge 3 For there 
was a Reduction at one Buchannans inſtance, againſt Licutenent Collonel 
Osburn, of a Decreet ofthe Engliſh Commillioners, bearing, His compear- 
ing and conſenting 10 a determination upon a Judicial Submiſſion to theſe Come 
miſſioners, which was hot Minuted when done but ſome Moneths thereat- 
ter, which therefore was reduced by the Lords. | 


Campbel contra the Laird of Auchinbreck, and the Earl of Argile, 
| November 16, 1680, | 
(_ of S:lvercraigs having Appryſed Auchinbrecks Eſtate upon a Debt, 
for which he was Cautioner for'the late Marqueſs of Argile, purſued 
the Tennents for Maills and Duties. Compearance is made for the Earl 


of Argile, who alledged that he as Donetar to his Fathers Forfaulture, -_ 
the 
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the only right tothe Lands in queſtion, and which were holden of the Mar- 

ack Feu, and were not Confirmed, The Purſaer anſwered, That there 
needed no Confirmation, in reſpect of the Act of Parliament 1457. Alow- 
ing Feus of Ward-Landss It was Replyed forthe Defender, 19. That that 
AR of Parliament did only contain a Declaration, that the King would 
Confirm ſuch Feus, which cannot be extended to theſe who never demand- 
ed Confirmations. 2%. The meaning oft the A is expreſſed there, © In 
« that it was only to ſecure againſt Ward; that the Feuer, though his Su- 
« perior fell in Ward, ſhould enjoy his Feu, being ſetto a competent avail, 


« upon payment ofthe Feu.duty, even during the Ward z and therefore 1 
Ward-Fexers are only thereby put in the condition, as iftheir Superior had ih 
holden Feu of the King} in which caſe the Forfaulture of the Superior would '* 0 


have made the Feu return to the King. 3o, There is a later A of Par- 
lament 1503. Cap. 91. by which, © During the life of King James the 
« ztþ, All Lords, Barons, F ree-holders,might ſettheir Lands in Feu-ferm; 


« without diminution of the Rental 3 fo that Alienation of the moſt part Ws 
ſhould not infer Forfaulture, which ſhewsthat the prior A@ is not meant "Fl 
toextend to Forfaulture, 4o. The (11d firſt At is Reſtinded in anno 1633. te! 
after which the Lands were refigned in the Superiors hands, and new 1n- 1; 
feſtment taken thereon; ſo that thereafter any Feus granted without the " 


Kingsconſent or confirmation isnull. 52. The King by a Commiſſion un- 
der his Great Seal, for fatisfying the Creditors of eArgile, did Declare, 
That the F ens ſhould be applyed to the particular uſes therein mentioned,ſo that it 
isres judicata by the King : And whereas there is a PraCtique alledged, de- ..8 
cided in arno 1674. betwixt the Marqueſs of Huztley, contra Gordon of ih ohh 
Cairnborrow, ſuſtaining Fens of Ward-lands before 1633. It was but one Des» 
cifion upon a Report, and was appointed to be heard again in preſentia, 
and was no further inſiſted in : But here there are ſpecialities, viz. The Re- | 
ſynation (ince 1633, and the Kings Declaration. It was Duplyed for the "01 
Purſuer, To the firſt, that the At of Parliament inviting all perſons to Feu, 
isa more ſolemn conſcnt, than if the King had Signed Diſpofitions for that 
Feu , and hathever been fo eſteemed; ſo that the Wards which have fre- (' 
quently fallen, did never exclude a Feuer, as being conſented to by the Wl 
King by this AR. Tothe 2d, It it were a true Gloſs, that the A& did on- | 4 
ly import, that the King would Confirm, when deſired, then all the Feus '* 
which have no Confirmation, could neither exclude Ward, Recognition, nor 
Forfaulture, which was never pretendcd, either as to the Ward, Marriage, 
or Recognition. Tothe 3d, The EnaQting of new Ads doth never import 
that there was nothing done of that nature before. 20, The AR 1503, 
doth not only give power to ſet Fexs, but alſoto grant Anmualrents, which | .* 
was not allowed by the firlt Act, nor had it any ſuch ground as Fexs for M1 
improvement of the Ground, and therefore was but temporary 3 and it is ws 
clear by that Act, that the Forfaulture there meaned,is not by Leſe- Majeſty, 
but by Alienation of the major part of the YVard-holding, which is the pro- 
per deſcription of Recognition; ſo that Forfaulture doth only open and re- | 
turn the Vaſlals /YVard-holding, as it is a ſpecies of Recognition, againſt the "4 
nature of all Feusz but as Forfaultureis a juſt Penalty tor Rebellion, intro- OW | 
duced by Statute, by which the Lite, Lands, and Goods of all Forfault a | 
' Perſons fall to the King y it is extrinfick to the nature of Fexs, but only bf 
in ſo far as it comprehends a ground of Recognition competent to all Supe- a! 
riors, whether Prince or SubjeR, as if the V aflal ſhould kill, wound, or ..; 
tovade his Superior, it inferrs Recognition, whereof Rebellion againſt the # 
Kiog is the moſt attrocious kind, but ſhould not be extended againſt the 
Hhhhh 3 Innocent 
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innocent Vaſſals, who upon the Kings invitation did give great Sums of 
Money to acquire Fews of Ward-land 3 and as to the pretence of the Par;. 
ty,that the Forfaulture of the Kings Feu-Vaſſal would return the Feu to the 
King free of Sub-Feus. It was Duplyed, that that caſe was never decideq 

nor any example ſhown that it took effedt. 29. Statutes can neither * 
reſtricted nor amplified 4 paritate rationis, bur are firiftiſſumi juris, Which js 
a known principle. 3®. There is no parity when the _— ſets his Lang 
in Feu, importing to be for the Melioration that the Vaſlal ſhould $yh. 
Feu, and commit the Melioration to another, . without the Superiors con. 
ſent, and therefore the King might upon juſt ground allow his Ward. ya;. 
ſal,who was not obliged to Meliorat,to fet Fexs for Melioration, though he 
allowed not his ownPFeuers to whom he granted Feus for Melioration to Suh. 
Feu forMehioration without his conſentzand therefore thisCaſe was fully De. 
bated both in the Outer-houſe,and in Preſentia,and moſt ſolemnly and una. 
nimouſly determined by the Lords,albeit the Marqueſs of Hutleys Curators 
gave in anAppeal to theParliament then Sitting, or Current,yet theLordg jyere 
unalterable in ſecuring the Vaſſals Right, and the Marquels did Judicial. 
ly paſs from the Appeal; nor was there any ſtop of that Deciſion, but an 
A@ Extra@ed thereupon 5 and ſeveral other Debates bave fince ariſen upon 
Cairnborrows having twodiſtin& Feus upon the ſame Lands, which are al 
determined - Neither do the ſpecialities alledged alter the caſe, for a Reſige 
nation in favorem, doth not alter, but continue the ſame Fex3 and a; to 
the Kings Declaration, it is ever underſtood Salvo Jure. 

The Lords found, that the Fes in queſtion being ſet before the year 
1633, were ſecured by the AQ of Parliament 1457, and that the Reſygna. 
tions thereof after the Ac of Parliament 1633, did not alter the fame, un. 
leſs the Refignations were ad perpetuam remanentiam, and that the Kings De» 
claration was Salvo Fre. 

Drummond and the Arch-biſhop of St. Andrews contra Dalrymple, 
eodem die. 

N ano 1609. the Arch-biſhop of St, Andrews ſet a Tack of the Teind; 

of Kirkliſtoun to Fobn Dundaſi of New-Liitoun, and to his Heirs-male 
entering and ſucceeding during his life,and to the next Heirs-male entering and. 
ſucceeding,and to his Heirs and Aſſugneys, for the ſpace of three nineteen year: 
after the deceaſe of the ſecond Heir-male. This Tack being Adjudged, and 
the Adjudication Adjudged, and Aſhigned ro Sir John Dalrymplein hisCon- 
tract of Marriage with Dame Elizabeth Dundaſs, Heir of Line to the faid 
John Dundaſi, who having ſub-ſet the Teinds of Carlowrie to George Young, 
he having purſued thereupon, and Car/owrie with concourle of the Arch-bi. 
ſhop raiſed aReduRtion of this Tack, having obtained anewT ack of hisTeinds, 
upon this reaſon, that New-Liftouns Tack was only granted to his two fr 
Heirs-male, entering, but not to their Aſſigneys: Ita ei?, The firſt Heir- 
male entered, -but not the ſecond; ſo that he not entering,had no right, and 
conſequently an Adjudication againſt him could give no Right. It was an- 
ſwered, 19. That the entering to a Tack requires no Service or Retoxr, but 
the Propinquity of Blood alone eſtabliſheth the Right, 29, The ſecond 
Heix-male being charged to enter Heirz the ACt of Parliament anent Charges 
to enter Heir, doth Declare, That ſicklike Proceſs ſhall ſuitain againit the 
Heir charged, as ifhe were aftually entered ;, {o that the Adjudication againſt 
him, being charged to enter Heir, is alike as ifhe had aQually entered, and 
owned the Tack by Poſſeſſion, which certainly he had done, it he had not 
been excluded by the Adjudication, for Sums exceeding the value of the 
Tack, 39. Thereis no Intereſt of the Arch-biſhop deſigned by that —_ 

or 
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for after the two Heirs-male, there is three nincteen years to their Heirs and Aſ.. 
ſigneys whatſomever ;, ſo that the AdjeQtion of Aſſzgneys in the Jaſt part of 
the Clauſe, according tothe ordinary Style, relates to the whole Clauſe, 
and ſo tothe Ajſrgneys of the two firit Heirs. male, 49. Though it could be 
conſtru&ed that their Aſſigneys could be ſecluded , . yea, though they 
were exprelly excluded, yet Appryſings or Adjudications do unqueſtionably 
carry ſuch Rights where Aſſigneys are excluded, as Reverſions exprefly ſe-- 
duding 4ſſigneys are carried thereby, and even perſonal Faculties. . It was 
Replyed, That the words exteri-g,muſt have ſome import,and. it can be no 
other than that the two H eirs-male ſhould own the Tack, and enter in Poſeſſion, 
which was found in theProceſs of the Duke of Lauderdale againſt the Earl of 
Tweddale, for the Teinds of Pinkie. It was Duplyed,. That. though that 
alledgiance was mentioned in the Debate , yet there is no InterloquutoP 
thereupon, but the Deciſion annulling Tweddales Tack, is expreſly upon 
other grounds. =: 4 428 

The Lords found the Adjudication carried the Right. of this Tack, and 


that this point was not decided pro or cor, in the Duke of Lauderdales Pro« 
cels, 


, 


Sandilands contra Tailzifer, November 17. 1680. —_— 
N Auditing of the Txtor-Accompts by Patrick Tailzifer, Twtor to 
Wiiliam Sandilands, the Tutor claiming 328 pounds yearly, for the Pu- 
pills Aliment. It was alledged for the Pupill, that the Twtor could not 
ſpend more for his Aliment than the Annualrent of his free Stock, which 
was but 6000 merks. It was anſwered, That the Pupill was ordered tg 
be ſent to the School of PreiFoun by the ,Council, to be bred there 3 and 
produces a Diſcharge of Umquhile Mr. Patrick, Cook Miniſter there, with 
whom he was Boorded, of eight ſcore pounds yearly for his Boarding, fo 
that his Eatertainment being more than the ordinar, he ought not to be 
loſer of what he truly expended. | 
The Lords allowed no more for the Aliment than what ſhould be inſtru- 
Qed _s expended, the ſame not exceeding the Annualrent of his free 
Stoc / 
Ogilvie contra Riddell, eodems die. # 
(Ju of Lrgje purſues Walter Riddell, that he expede a Bill of Suf- 
penſion, as Subſtitute-Clerk to the Bills, at the inſtance of three 
Suſpenders, and took but Caution for two. The Defender alledged, that 


there wasnothing ofdefign here, but inadvertance only, and that the Wri- 


ters who draw the Bills of Suſpenſions do preſent the Bonds of Caution, and 
aretruſted therein. 20, That James Nicolſon hath the truſtto ſee the ſuffici- 


ency of Cautioners, from the Clerk of the Bills, 


The Lords repelled the Deferices, and decerned Falter Riddell to pay 


the third part, for which he had taken no Caution, the Purſuer aſſigning 
him tothat third part of the Bond. 


The Town of Haddingtonn contra the Earl of Haddingionn, 

; November 18, 1680. 4 
I: a Competition betwixt the Town and Heretors of Haddingtoun, and . 
the Earl of Haddingtoun, for the Patronage of the ſecond Miniſter of 
Haddingtoun, It was alledged for the Town and Heretors, That the Sti- 
nd of the ſaid Miniſter was but a voluntar Contribution, whereby the 
own gives 400 pound, 9 the Heretors 4 Chalder of Vietnal,not ont of theT ein, 
but by a Caſt according to their valued Rent of Stock and Teind, and therefore 
the Right and Patronage conſiſting mainly in the power of preſenting My | 
Hhhhh 4 niſters 
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niſters, and the enjoyment of the Stipend during vacancy, there is ng | 


ground for the Earl as Patron of the Kirk of Haddingtonn to pretend tg 
either of theſe, but only to the Preſentation of the firſt Miniſter, and his 
Benefice during the Vacancy, but no way to have any Intereſt in this yg. 
luntar Contribution, for Patronage being introduced to encourage Mx. 
tifications of pious Donations to the Church, and therefore the Builder of 
the Edefice, the Mortifier of the Benefice, or of the Ground, are thereby 
A Patrons whoſe Intereſt it was to defend that Church, anq 
therefore did preſent a qualified perſon for the Cure and if the Patron be. 
come Indigent, he was to be alimented out of the Fruits, and by our culton 
had the ſame during the Vacancy, ſo that the Earl being acknoy. 
ledged Patron of the Church,he hath all its Priviledges as he had them be. 
fore the EreQion of the ſecond Miniſter, by whom he hath no detriment, 
and ſhould claim no advantage 3 and this is cleared by the common Cy. 
tom of the Nation, for the moſt part of the Towns of Scotland had only at 
firſt oneMiniſter to whom they were notPatrons,but now moſt of the con- 
fiderable Burghs have dotted Stipends to their Miniſters by their voluntar 
Contributions, whereof the Patron of the firſt Miniſter did never claim 
any Intereſt, and if the contrary ſhould be found, it would diſcourage 
and hinder all ſuch Ere&ions in time-coming, and draw theſe already made 
in queſtionz for none would contribute a Stipend, it they had not power 
to call the Miniſter,but that the Patron might force one upon them, which 
might breed diſquiet and diſſatisfaction among them. It was anſwered for 
the Earl, That he being undoubted Patron of the Kirk of Haddingtouy, 
he behoved to have InſpeQion and Proteion of that Kirk, and to pro- 
vide qualified Miniſters therefore, ſo that any Dottation to this Kirk was 
acceſſorit, and he behoved to be Patron thereof ; for it cannot be pretended 
that the Town or Heretors could have introduced a Miniſter in the Kirk 
where he is Patron, without his conſent, nor can it be preſumed that he 
would have conſented to a ſecond 4Minilter to preach in that Kirk, but 
with ſubmiſſion to him as Patron ; but if the Town of Haddingtonn grow- 
ing Populous, one Miniſter could not ſerve the whole Congregation, their 
competent way was to have divided the Paroch,and ere& a new Kirk,in 
which caſe if the Teinds had been affeted, he would (till have been Pa, 
tron, much more when there is no diſtin& Paroch, but a ſecond Miniſter 
helping the firſt in the ſame Kirk 3 nor can it be queſtioned, that a Patro. 
—_— founded, if it were but by the building of the Kirk, any Mor- 
fification to the Benefice could found a new Patronage, or give the 
Mortifier any Intereſt with the Patron, It was Replyed for the Town, 
That the Patrons conſent was clearly inferred by his patience in ſuffering 
a ſecond Miniſter to be erefted and officiat in the Kirk, nor is there any 
Reſervation that he ſhould be Patron of that Ere@ion, nor can it be inſtructed 
that ever he did preſent, but on the contrair there is produced an A& of 
the Town Council of Haddingtoun, bearing, the Earl of Haddingtoun, 
then Setratioy, to heve ſapplicat the Town, that Mr, Trent his Chaplain might 
be ſecond Miniſter, who was ae0' "un, Miniſter, and died but of late; 
'atid the caſthere is not of an acceſſory Mortification to the fame Kirk, but 
In effe@ the Kirk'becomes Collegiat,the two Miniſters becoming Colleagues, 
Und thay have two Patrons, as is evident by the common Law, that in 
at Kirks'there might be more Patrons dotting.more Benefices, and 
Þ Hkewile Ih new united Kirks, though the one were-ſuppreſt, and the 
ete only to officiat with the other, that Patron doth not become 

Parti of tht whole, biit they did preſent alternis vicibus, albeit in Diſ- 
| membrations 
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membrationsandAnnexations of parts of Paroches to one intire Paroch,thE 
Patronof that Paroch was Patron of the whole as acceſſory,ſo that the Pa- 
tron admitting of the ſecond Miniſter, without Reſervation or Proteſta« 
tion, the preſumption is far {tronger on the other part, that the Contribu- 
ters did not mean to put their Miniſter in the power of another. It was 
Duplyed for the Earl, That the Preſumption was much ſtronger for him 


| who had no opportunity of Reſervation, and Proteſtations in that caſe are 


not kept after ſo long a time, but being ſo probable, are to be preſumed, 
whereas the Contributers had a clear opportunity 1n their conſent to the 
Stipend of the ſecond Miniſter to have reſerved to themſelves a Right of 
Patronage, in which caſe the Patron allowing him to officiat, behoved to 
he underſtood according to the Election, neither will there be any incon- 
veniency in preferring this Patron for the future, ſeing the Lords Deciſion 
will clear that where Contributers reſerve the Patronage, they will have 
Right thereto, ſo that whenever they make ſuch Eredons, it will ever be 
with thatReſervation,which it thePatron refuſe,the Commiſſioners for Plan- 
tation of Kirks will be Judges, and will not ſuſtain the Patrons wilful re- 
faſal when he can have no detriment, *© The Lords before anſwer having 
© allowed either Party,to adduce whatEvidences orAdminicles they could, 
toclear how this ſecond Miniſter was ereQed, and when, and who did 
* preſent at firſt,8 thereafter. Whereupon there was produced anAR of Preſ- 
bytry in a#70 1636, the Biſhop being preſent, whereby the Town con- 
ſented to 400 pounds, and the Heretors to 4 Chalder of ViRual for a ſe- 
cond Miniſter, but there is no mention of the Patronage, or any R eſerva- 
tion or Proteſtation, and immediatly thereafter Mr. Trent was put on his 
Tryals, who died but lately ; and there is nothing inſtructed by either 
Party who did preſent - The Town did alſo produce their Ad of Council, 
but the Earl anſwered,that the Petition in the Towns A& could not prove 
againſt him, unleſs the Petition were produced, mentioned in the AR, they 
having an evident Intereſt for pretending to the Preſentation, to make ſuch 
Ads in their own Books. 

The Lords found, that in this caſe there being neither EleQion nor Re- 
ſervation, nor Proteſtation concerning the Patronage, that the Preſump- 
tion was ſtrongeſt for the Earl as Patron, and that his allowing of the ſe- 


cond Miniſter was as being Patron of both,and therefore preferred the Earl. 


Forſjth contra Kilpatrick, eodem die. 


WW Forſyth purſues Hugh Kilpatrick to deliver to him an Horſe 
hyred by him to one YVauchan to Irwing, The Defender alledged 


 Abſolvitor, Becauſe he had bor fide bought the Horſe,and payed the price, 


and the property of Moveables is always preſumed by Pofſeſſtion, much 
more when he offers to inſtru his Right. . It was anſwered, That the 
Preſumption is excluded by the Purſuers Libel,offering toqprove the Horſe 


 lisown, and that he did not (ell him, but ſet him for Hire, and therefore 


bath rei vindicationems againſt any haver thereof, whether he acquire bona 


fide or mala fide. 


' The Lords repelled the Defence, in reſpe&t the Purſuer offered to prove, 
that the Horſe did not paſs trom him by Alienation, but by Location. 


Murray contra Murray, eodeme die. 


Wis Murray having charged John Murray for 500 merks contain- 
M ed in his Bond, he ſuſpends upon this reaſon, that by the Bond it ' 


-K provided, - © that the Sum is payable to the Charger, and the Heirs of 
is Body,and if he have no Heirs, to accreſce and belong 'to the Debitor, . 
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and therefore he cannot lift the principal ſum, but onlythe Annualrene at 
leaſt hemuſt find Caution to Re-imploy it in the ſame terms. The Chao. 
er anſwered, That the Bond being for borrowed Money, the Debitor, is tl | 
ſubſtitute Heir to the Creditor 1 caſe be have no Heirs of his Body, _ 
thereby has only ſem ſuccedendi,but the Creditor remains Fiar, and m; 
uplift and Diſpole upon the ſame at his pleaſure, and alter the Subſtitne;. 
on, as any man may alter his Heirs of 7ailzie or Proviſion, tor this is ng 
conditional Bond, nor is there any anterior Cauſe that might infer an Oh. 
ligement upon the Creditor, not to change the Subſticution, as when pz. 
rents cauſe their Heirs apparent, or do themſelves give Bonds of Proyifion 
to Children, to pay ſuch ſums to the Children and Heirs of their Body, which 
failzying to return to the Granter or their Heirs, 

The Lords found , that this was bur a meer gratuitous Subſtitution, 
which the Creditor mighe alter at his pleaſure, unleſs an anterior Czu(e 
were ſhowen, 

Stark contra Kincaid, eodem die, 

& ark purſues Thomas Kincaid tor ReduRion of the Right ofa Tenement 

acquired by his Father, by Arprifing in favours of himſelt and his Heirs 
whatſomever, on this Reaſon, that by the Contra of Marriage betwixt 
his Father and Mother, the Conqueſt during the Marriage is provided to thy 
Heir of the Marriage, and that he is Heir of the Marriage, and Infeft in the 
Tenement by the Magiſtrats of Edinburgh as Heir of the Marriage, in which 
Tenement his Brother «s Heir of line was Intetr, and was Denuded. The 
Defender alledged no Proceſs upon the Purſuers Seaſim, becauſe it wasnull, 
for albeit there bea Clauſe in the ContraR of Marriage, providing the Coy- 
queſt to the Heirs of the Marriage , yet it is meerly perſonal, and could be 
no ground to Infeft the Heir of the Marriage, - unleſs his Father had been [- 
tett, and his Heirs of the Marriage, 

The Lords found this Seaſinull, and would not ſuſtain Proceſs thereon, 


Dalgairno contra the Laird of Tol/quhon, Novem, 19. 1680. 

| 2 oppo Daleairno purſues the Laird of To/quhox for the Annualrent 

of 1000 merks, which he was obliged to pay her yearly for her Ali- 
ment, by a Contra betwixt him and William Fohnſton, Tolquhon Su- 
pends upon this Reaſon, That his Obligement is in a mutual Coatrad be- 
twixt him and the Chargers Husband, whereby he is obliged to diſponethe 
Lands of Balhoſſe, and to procure Right to an CAppryſing thereof , led ut 
the Inftauce of John Johnſton; which being the mutual cauſe, and not per- 
formed, this Obligement is ca»ſa data non ſecuta, The Charger anſwer- 
ed, That upon this Minut Tolquhon entered in Poſleſhon, and therefore 
cannot refuſe the Annualrent of the 2000 merks, which was the price, for 
in fo far the mutual cauſe is performed. 29, There is produced a general 
Diſcharge by To/quhox, in which he acknowledges there were ſeveral Tran- 
ſactions betwixt him and William Johnſton, and that he had been his Fi- 
Gor, and had intrometted with his Girnels and Ferms, whereof he ws [« 
tisfied, and diſcharges all debts, ſums of Money, Bonds, Obligations, Clags, 
Claims and Contratts for whatſomever Canſe,with an exception of aparticular 
obligement 3 which therefore being a general Diſcharge, muſt exoner Fohr- 
ſton the Chargers Husband, It was Replyed , That general Diſcharges 
are never extended tp particulars of greater value in fecze than thele ex- 
preſt ; and theratore: , Debes and Obligations being expreſt,it could 
* never beaxtended tothe Warrandice of Heretable Rights, nor to theOb- 
lgements't Niſpane Kerecable Rights , ſuch as the obligements r. _ 


. 
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Contr2&.ond the exception is only of Bonds for Sums of Money, which is 4 
different ſþecies trom diſpoſitions of Lands, & of greater importznce;& though 
this Diſcharge would be (ufhcient to take away a Bond of Money of the 

eateſt ſum, being in ſfpecre expreſt, yer it cannot extend to an Obligemenc 
to Diſpone L2ncs,or any Obligemenr of Warrandice, though the particular 
:ntereſt were of leſs moment, yer the prcies of Land or Warrandice are of 
oreater impott, | NS” 

The Lords found, that this general Diſcharge did not exrend to this 
Obligement, to Diſpone Lanas, or to procure Diſpoſitions thereof, But tound 
Tolquhon |yable to pay Annuzlrent ſo long as he was not legally put trom his 
poſſeſſion, w = | | 

Cumming contra Irving, eodem die, 

 Umminig of Cowtter being Infettin the Lands of Cowtter , with the 
(, Salmond. fiſhing of the Water of Dee on both ſides adjacent to his 
Lands ; Purſues 19pprobation and Redudtion of all Rights to the Salmond- 
fiſhing in the ſaid Water, and Craves Certification contra non produtta, 
The Defender alledged no Certification, becauſe he produces Extracts of 
his Father and Grand-tathers Seafins of the Lands of Kincouſie, and the 
$almond-fiſhing upon the Water of Dee, which Lands are oppoſite on the 
other fide to Cowtter, and offers to prove fourty years Poſſeſſion, by ver= 
tue of theſe Intettments, with his own Infettment produced, The Pur- 
(ner anſwered, That the Extras of Seaſins could nor (atisfie the Produ- 
Rion in Improbations, 2% Even the principal Seaſins are no Title for 
Preſcription, by the 4 of Preſcription 1617, unle(s they had proceeded 
upon Retours, Or had a Charter or Precept anterior to tourty years Poſlefſi- 
on, The Defender Replfed, That the Putſuers Father having Martied 
his Mother, his Father being killed in the Kings Service, when he was an 
Intent, many of his Writs were amifling, and it is |:kely his Writs mighe 
have been abſtracted by his Step-tather to carry this Fiſhing, an1 there» 
fore he had raiſed and execute a Probation of the Tenor, defiring therefore 
thatno Certification ſhofald be Extracted, till he might conclude the Te- 
tcr, 

The Lords found, that the Extracts of the Seafins could not ſatisfie the 
Production ii the /mprobation, nor could they be a Title tor Prelcr.pti- 
on, and theretore granted Cert:fication ſuperceeding the Extract till Zuly 
next, that che Tenor might be clofed, and o:dained the ſame to be taken 
in incide#ter in this Procels. 


Hay contra the Lady Ballegerno, eodem ie, 
0hn Hay as Donatar to the Recognition of the Lands of Murie, Purſues 
] a Declarator of Recognition, WW herein compearance is made tor the La« 
dy Ballezerno, who is intettina Wodlet inthe LanJs of Powyie for 25000 
merks, and alledged that the Recognition muſt be with an exception ot her 
Right, becauſe before the Diſpoficion, upon which che Recognition does 
incur, her Father had Tnhibit Marie , and ſhe had raiſed RecuRion upon 
the Inhibition, which the repeats, and craves the Deeds on which Recoge 
nition was incurred to be Reduced, as poſterior to her Inhibition, It was 
anſwered, That the I»hib:tion was null,not being execute perſonally,bur at 
theInhibit sDwelling- houſe,andnot bearingſix knocks at the moſt parent door, 
It was Replyed, 19,7 hat ſhe oppon'd the Inhibition, bearing ſeveral knocks, 
and that the partie was lawfully Inhibite , and albeit the A& ot Parliament 
requires ſx knocks,yet it is only in the caſe of Citations, that the parties may 
be Certiorat io appear and Defend ; Bur there is not a Sratute requiring it 
Iii 2 in 
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in Inhibitions, 29, The Lords hath Diſpenſed with greater Solemnities 
viz, Three blafts with a Harn in Denounciations, whereof there are twg 
caſes obſerved by Dury in anno 1624+ The Meſſenger and Wirnefles proy. 
ing that three blaſts were truly givenzand the like is offered here, 7h 

knocks were truly giuen, 3% There is here 2 new Exccation given inby the 
ſame Meſſenger, bearing ſix knocks, Ir was Lupiyed tor the Purſyer, Thar 
though there be no ſpecial Statute anent the Solemnities of Tnhibitions 
yet the conſtant conſuetude hath everrequired it in ail Executions ig abſence. 
to prevent the cheat in Citing in abſence, upon pretence of cloſs Doors, 
and therefore the Law requires that ſix knocks ſhould be given at the mg 


patent door, that if it be opened, a Copy might be given to the patty, or any of 


his Family; and thertorea Copy upon the Door is lefr, in'caſe atter fix 
knacks the Door be not opened, but it is roo frequent that theſe Copie, 
arecarried off the Door,and the party never comes to know, And as to the 
Deciſions in Dury , there are contrary Deciſions about that ſame time 
which were ſhortly after the 4 of Parliament tor Regiſtration of Inhibiti. 
ons, which have exceedingly altered the caſe, for all prudent Purchaſers 
do ſearch the Regiſters, and it they do find any defeRtive 1nbibition Regi. 
ſtrar, they know it cannot be made up atter, and fo Coes (urely proceed to 
acquire, and a ſtronger caſe was fully Debated 7» preſentia, in Fuly 1671 
berwixt the Laird ot Caſkiben and Sir Fohn Keith, where an Inhibition 
wanting theſe Words, 4 Copy delivered, being ſo Regiſtrat, though the 
Meſſenger added the Words upon the Margin and ſigned it, and offered tg 
prove it was ſodone, yet the Lords would nor ſuſtain the ſame, 

The Lords tound the Inhibition null for wanting ot the ſix knocks, be. 
ing ſo Regiſtrat, and would not ſupply it upos any Probation, 


Stuart contra Smith, Novem. 20, 1680, 
Tuart having a Gift of Baſtardy, and Ultimus Heres of Cr:ichton, 
Purſued Declarator, Libelling T hat the Defunt? was holden end Repute 
Baſtard, which was ſuitained, without condeſcending upon the Father or Me- 
ther, Ic was further alledged , That the Lefun& made a Teſtament, and 
named Wardlaw E xecutor, . and Univerſal Legatar to her , upon his having 
maintained her many years. It being anſwered, That the Teſtament being 
ſubſcribed by twoNottars is falſe, theDetuact never having given Command 
to Subſcribe ic,nor heard ir Read, but that a blank Paper wss ſubſcribed by 
the Notrars , and was filled up ex poſt fafo, after the Defuntts death, 
Which being found Relevant, and the Nottars and Witneſles being Examin- 
ed, they did Depone that the Nottars ſubſcribed a blank Paper, and that 
the Detun& was not ſenſible, nor able to ſpeak, but that her hand was lift- 
ed by another to touch the Pen, and that the -Teſtament was not filled 
up till ſome days atter her death, 

The Lords' found, not only the Teſtament null, as being blank, and 
fi:led up after her death, but talſe and without Warrand, and depoſed both 
the Nottars, and gave Warrand to the Sheriff of the Shire to ſend both 
their perſons to Edinburgh, to be ſet upon the Cock-Foo! , with a Paper 
upon their Brows, 


Wood contra Reid. November 23, 1680, 
I een Wood as Greditor to umquhile Andrew Balfour, Purſues ReduRion 
of an Aſſignation procured by Zalfoyr, of a ſum belonging to Andrew 
in favours of Mr. Patrick Reid, who Married his Daughter, as being bes 
twixt conjund perſons, without a cauſe onerous, The Detender having 


condeſcended upon ſeveral cauſes onerous, and amongſt the reſt, _ he 
ay- 
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having Married Balfours Daughter, the only Child of his Marriage, in fa- 
you's of whom 2 50c mei ks was proviced by her Mothers C ontradtz this 
Afﬀignation was all tke Proviſion he bad , and therefore is in place of a 
Contract of Matriage , which being ad ſuſtinenda onera matrimonii 
is 20 onerous and moſt favourable . Contract, Ir was anfwered, That 
though it had been a tormal ContraQ, yet being granted by Andrew Bal- 
our, who was in Priſon tor Debt, and commonly repute Bankrupt, it 
could not prejudge lawtul Creditors; But Reid having Married the Wo- 
man, her Father being in that condition, is not as if her Father had been 
in intize Reputation, but 't n;uſt be underſtood that he Married her cum pe- 
riculo of her Fathers Debts, | 

W hich the I ords found Relevant 


Ramſay ccntra the Town of Kirkaldy, Novers, 24, 1680, 

Ir Andrew Ramſay Putſues the Town ot Xirkalay tor abſtracted Mul- 
d tures of invedta g illata, tholing Fire and Water within the Thirle of 
the Weſt-Miln ot Kirkaldy, whereot he is Heretor, contorm to an aftriai. 
on in theſe Terms, The Detenders alledged, That Tholing Five and Was 
ter, could only be unce1ſtood of Bear made in Malt within the 7hirle, tor 
the ſteeping is the Theling Water, and dryrng is Tholing Fire, and 
could: never be extended to Brewing within the Town, otherways moſt of 
the Towns having ſuch Thirlage , might crave Multures of all the Malt ſold 
in their Mercats, which was never pretended by any, and would be of great 
camnage to the Leidges, and Craig doth interpret Tholing of Fire and 
Þ ater to be Killing and Cobling, It was anſwered, That the literal Senſe 
of Tholing Fire and Water, doth as well extend to Brewing as making of 
Malt, and is more {uteable to the defign of the Thirlage, which might be 
eyacu2t, and importnothing, it it were only extended to Malt made in the 
Town, which they might totbear, this being a diſtin Thirlage trom the 
Thirlage of Grana creſcentia , and by a diſtin Right, the ve intent 
whereot hath been, that the Town ſhould make uſe of no Malt, but what 
was Ground at the Purſuers Miln 3 and therefore the Brewing is mainly 
conſidered, fo that the Malt made within the Thirle, though not Browen 
there, ought to be carried to this Miln, and no Malt ſhould be Browen in 
the Town bur (| oulc be Ground at this Miln, or elſe they hould be ly+ 
able tor MuJture, as it Ground there, eſpecially the Multure being ſo ea- 
fie, as but a Peck ot two Bolls, and as the Defenders contend tor a Peck 
of ten Furlots, The Lords did before KAnſwer Ordain Witneſſes tobe F x- 
amined by both Parties, what hath been the ancient Cuſtom in this Thirlages 
Which being Adv:ſed, the Import was, that ſome of the Witneſſes for 
the Purſuer Deponed, that it was the conſtane Cuſtom very ancient to get 
Multures of all Corns Browen within the Town, but that the Inhabitants 
uſed to ſteal it in, in the Night time,and ſeveral Witneſſes Deponed upon 
ſome Inſtances of the Seizing upon Malt brought Ground into the Town, 
and ſometimes Arreſted by Warrand of the Baillies, The Towns Proba- 
tion did only bear, that the Witneſſes did know no (uch _ 

The Lords having confidered the Probation, found that this 7hirlage 
did extend to Malt Browenin the Town,though not Maltned inthe Town, 
or its Liberties, but not to Meal, 


Crawford contra Huitton, Novemb, 25, 1680, 
Bare Crawford having obtained Decreet betore the Commiſſar of Ha- 
4 milton againſt Huitton , 4s intrometter with the Defunits Goods, tor 
payment ot the Detun&s Funeral Charges and Seryants Fees, and ſome 


Liiii 3 Fur- 
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Furniſhing to the Defunt, MHujtron Suſpends on theſe Reaſons, 19, Thi 
he is Execstor-Creditor, and is preferable for his own Debt to the Charger 
20. That the Decreet is null, the quantities being proven by the Chare. 
.ers Oath, It was anſwered, That Funeral Charges and Servants Fees Ie 
priviledged Debts, preferable to all other Creditors, whether they Cond 
firm themſelves Executors or not: And asto the Probation, the He. 
creet bears, That there were Funeral Charges expended and Servants Fees 
and the Oath in Supplement is only taken tor the quantities, which cannox 
any otherways be known but by the Expender, 

The Lords preferred the Funeral Expenſes and a years Fees of the Ser. 
vants, which were current at the Detundts death, and the Term not come 
unleſs the Suſpender inſtruted that the Servants were only Feed for hal 
years, in - which caſe only they preterred the current Term, but as to the 
other Furniture preferred the Executor*Ceditor , and found him lyable fo; 
the ſuperplus, it any were, 

The Lady Kinelaſſie contra Alexander, Novemb, 26, 1680, 
6; Jv deceaſt Lord Xirglaſſie having Diſponed his Eſtate to Mr, Fam:s 

Alexander and Rachel Aiton in their Contra of Marriage, yy. 
on condition That the Children of the e Marriage ſhould be of the name of 
Aiton, the Lady Kinglaſſie as having conſented for her Ziferent-Right, 
Purſues Declarator that Vir, Fames hath contraveened the Clauſe of the 
ContraR, and thereby omitred bis Right, He alledges no Proceſs, he. 
cauſe by the late A of Pariiament 1672, anent ſecond Summons, [lt is 
Statute, That all Executions ſhall bear expreſly the Names and Deſignations 
of both Parties otherwiſe they ſhall be null, But this Execution bears no Defig. 
fignation of Mr, Fames Alexander, Ir, wasan(wered, That conFat ae prr- 
ſona, that the Execution bears Mr James 4lexander and Rachel Aiton with. 
7n: written, wherein their Deſignations is expreſt, and that Act had only 
its riſe tor Summonſes of Interruption, where the Executions were not 
Written upon the back of the Summons, and ſo might be applyed to diyers 
ſummons, and therefore ſuch Executions as this hath never been quarrelled 
fince the ſaid Act of Parliament. 

The Lords ſu#ained the Detence, and found the Executions nu!l, 

Earl of Payumuir contra Durham, Novemb, 30, 1680. 

He Earl of Paymuir having Wodſet Durhame of Grange*s Lands for 
26000 merks ot Principal, and 50co merks of Penalty, contain- 

ins a Clauſe, That ſeing Panmuir had ſupported him in Money, and lent him 
#n hw neceſſity, that if he happened to Sell his Land , he ſhould give my Lord 
the firſt offer, and prefer him, he paying as great a price as another would 
give. ' Panmuir Acjudges tor the ſame ſums , and Purſues for Remoy- 
ing, The Detender offered the Principal and Annualrent at the Bar, and 
ſo much of the Penalty as the Lords ſhould modifie, providing that the 
Purſuer ſhould renounce the Clauſe of Preference, The Purſuer anſwet- 
ed, That the Decrect of Adjudication made Principle and Annyalrent in- 
to one ſum, bearing Annualrent, aſter which there could be no Viodificati- 
on, which was never ſuſtained in Appryſingsz In place of which Adjudica- 
310ns are now come, It was Replyed, That the Lords had been frequently 
in uſe romod:fic Penalties in Approſings, and Adjudications it they be ex- 
0: bitant, Eſpecially before they attain Poſſeſhon, or come to ſingular Suc- 
eeſiors, and it were againſt Reaſon, that it an indigent Debitor ſhould make 
a Penalty equivalent to the Principal, that the fingle Sentence of Adju- 
ication proceeding upon a Summons of fix days, thould exclude all _— 
again 


againſt the common priviledge of all Soveraign Courts, to modifie exorbi- 
tant Penalties, which cannot be hindered, though Parties ſhould never 
upon ſo peremptor terms renounce the ſame ; and therefore the Lords al- 
ways modifies Termly Failzies and Penaltiesin Adjudications and Appryſings ; 
And as to the Clauſe of Preference,it is an unjuſt Monopoly,for who would 
ever enter in terms of buying the Defenders Land, if he knew it were to 
- no purpoſe, but that Pamyir would get it: But feing this Clauſe is con- 
tained in the Contra of Wodſet, if Panmuir ſhould prevail and reſerve it, 
it would infer taking of Uſurie more than the Annualrent : But being 
in the Wodl(et, it can only be underſtood to be in the ſame, while it ſtands 
' unredeemed. 

The Lords found this Penalty exorbitant, the ordinar Penalties being 
100 pounds tor 1000 merks,which doth notſo increaſe when Sums become 
great, and thereforethey modified the Penalty tothe 10th part of the Prin- 
cipal, and the Annualrent thereof fince the Adjadication, and Decerned 
Panmuir to renounce ſimply all contained inthe Wodſet, without exception 
of the Clauſe of Preference, 


Stevinſon contra Allans, eodem die. 

Mquhile Allan having nominat William Stevinſon his Execu- 

tor and Univerſal Legatar, he obtained Decreet for a Sum belong- 

ing to the Detun&t 3 Two Adans the Defuns Couſins-germans raiſes Re- 
duRion of the Teſtament, and Decreet upon this reaſon, that the nomina- 
tion was by a Minor, in favours of hisxown Curator, who could not autho= 
rize him, and who was his Step-father and Maſter, and the Minor having 
lyenfick a fourth-night, none of his Relations was acquainted therewithg 
likeas he had alſo formerly nominat his neareſt Relations his Executors and 


Legatars, 8 therefore this Teſtament had been unwarrantably elicite.Like- 


as the Defund died a few hours after he Signed the ſame, and albeit Mi- 
nors having Curators might Teft without their conſent, yet not in ſuch 
circumſtances as theſe + Therefore moſt of the Neighbour Nations have re. 
ſtrited the power of Teſting to 18 years of age; ' and if this be Authorized, 
the Portions of Children, which are oft-times wholly Teſtable, may be 
carriedaway from their Relations in favours of Strangers, or any who hap= 
. pens to be about them the time of their Death : And by the Roman Law, 
Heirs nominat were excluded,if it proceeded upon ſuggeitionz and more muſt be 
preſumed in this caſe, where the Defun& had formerly preferred his Friends, 
It was anſwered, That none of all theſe grounds are relevant to reduce a 
Teſtament, neither canany thing leſs than an Act of Parliament reſtrict the 
power of Teſting after Pupillarity 5 nor is there any reaſon for ſuch a Law 
inScatland, where Teſting isſoreſtrifted by Law, that it can reach no Here- 
table Rights,and that it can neither exclude the Wife nor Bairns ſhare 3 and 
thoughthe Romans who, were zealous to have the powerof Teſting to extend 
tothe whole Eſtate,excluded fuggeſtion, and made many reſtrictions, yet 
our reſtrictions are more than them all; and if upon ſuch pretences Teſta- 
ments could be reduced, then the nomination of Wives, Parents, Chil- 
drev, and Brothers, who all may have greater influence than a Curator, 
would bring moſt of Teſtaments in queſtion, and lay foundations for infi- 
nite Pleas, to the exhauſting of the Defun&s Means, 

The Lords found that the Defun& might Teſt, though having Curators, 
without their conſent, and might nominat. their Carators, and repelled all 
the Reaſons of Redudtion, ſeing neither incapacity of mind, force, nor 
fraud werealledged g But if importunity had been alledged,by urging the 
Defun by reiterat defires, threats or ſharp words, to any particular way 
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of diſpoſal, by which Defun&s might not be in tranquillity to die in Peace, 
but might be obnoxious to ſuch importunity,the Lords inight have inquired 
intothe matter of FaCt,but this was not inſiſted on by the Purſuers, 


Anderſon contra Bruce, December t. 1680. 

Y Contra of Marriage betwixt Andrew Bruce a ey Callander 
his firſt Spouſe, it is agreed that 3ooo merks, whifh was his Stock, 4,4 
4000 mwerks which was hers, ſhould be imployed upon ſeciirity to him and hix ;n 
Conjunt#-fie, and to the Heirs of the Marriage, which failzieing, the ong half 
to his Heirs, and the other half to her Heirs of any other Marriage, which fail. 
zicing, to Bickertoun and her Heirs whatſomever , and the Con. 
queis during the Marriage is provided the ſame way. There were ſever] 
Bairns ofthe Marriage who ſurvived the Mother, but died young withour 
Ifſue,neither being entered Heirs nor Executors Confirmed to her,and her 
Mother being alſo dead, Major Bickertoun her Brother Aſſigned his Right 
to Baillie Arderſon his Siſters Son, who had alſo Right from his Mother, 
whereupon he purſues a Declarator againſt Andrew Bruce, that the half of 
the 7000 merks, and the half of the Conqueis did belong to Agnes Callan. 
der, and to Major Bickertonn, as Heir Subſtitute to Agzes by the Comtag, 
and that Andrew Bruce ought to imploy the ſame for himſelf in Liferent, ang 
for the Purſucr as Aſſigney by Bickertoun in Fee. The Defender alledged 
Abſolvitor, becauſe by.the Clauſe of the Contrat Andrew Bruce himſelf is 
Fiar : even thougk.;the Securtties had been taken according to the 
Deſtination were a Conjun@-fee between Man and Wite doth always 
import the Man && be Far, and the Wife to be LZiferenterz and now his 
firſt Wife and Children being dead, his being Subſtitute Heir, could not 
compell Azdrewto imploy it, ſeing he as Fiar might diſpoſe of his whole 
Meansat his pleaſure, which the Subſtitute Heirs being his Heirs, would be 
obliged to perform , and therefore cannot oblidge him to imploy, or re- 
imploy. It was anſwered, 19. That this Clauſe of Deſtination muſt have 
the ſame effeR, as if it had been performed, and Andrews Eſtate had been 
imployed upon Land in the terms thereof: In which caſe his Wife would 
have been Piar of the half, but though i» dubio Conjund- fees are interpret 
to make the Man Fiar, and the Wife Liferenter, yet ſometimes it will be 
contrary , asifa Wifes Heretable Right be imployed for her Hnsband and 
ber, -and the Heirs between them, which failzieing, to his Heirs, the Wike 
will thereby be Fiar, and the Husband Liferenter ; fo in theſe Clauſes 
where the Eſtate divides by expreſs paRtion between the Husband and 
Wife, and their Heirs, failing Heirs of the Marriage, there, both Husband 
and Wife are equal F#ars, and the Surviver hath the Liferext of the whole 
Þ that though there had been Heirs of the Marriage, they behoved to have 
been ſerved Heirs to their Father in the one half, and to their Mother in 
theother; and ſo it was found in the caſe between the Earl of Calander 
and the Earl of D»mwfermling, where the deceaſt Earl of Cal/ander's Conqueſt 
being provided to be imployed to them in Conjun#-fee,and that if there were 

- no Heirs of the Marriage, the Lady ſhould have -power to diſpoſe upon 
the one half of the Conjun&-fee, © It was found to make them both equal 
<« Fiars; and though ſhe did not Diſpone in her life, yet the Earl of Dum- 

« fermling her Heir was found to have right to the half of CaVander: 
Conqueſt. 2% Albeit this Clauſe would infer that Andrew were Fiar, and 
: that his Wifes Heirs were but Subſtitute-Heirs of Proviſion to him, yet he 
cannot diſpoſe nor alter that Subſtitution ad arbitriuw, ſeingit is not an Ar- 
birrary Tailzje, but is founded upon the Wifes intereſt, and ſo doth not 
ouly uwport a Subſtitution, but an Obligation no# #0 alter 3t, at leaſt ad ar- 
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litrium, but for neceſſar and rational Cauſes, and therefore as meer gratui- 
tous Obligations would not affe@ the Means imployed inthis Deſtination, 
but would be held as fraudulent againſt the juſt intereſt of the Wife and 
her Succefſors, ſo the Lords in ſeveral caſes have ſo determined : 
and it is a general intereſt amongſt the Bairns of ſeveral Marriages, 
eſpecially amon  Burgeſſes, that the Father cannot apply what is deſtinat 
to the Bairns of the firſt Marriage, in favours of the Bairns of the ſecond 
Marriage, Orin favours of the Wife. It is true in thecaſe of Thomas Little- 
- jobns ſecond Wife, ** Her Liferent was ſuſtained, though the whole Con- 
« queis was provided to the Bairns of the firſt Marriage, and moderat por- 
tions to Children of the ſecond Marriages, have been found to affe& the E. 
(tare and Conqueis of the firſt Marriage, though wholly provided to the 
Children of the firſt Marriage, both theſe being juſt Acts, without fraud, 
arifing from the Obligation, to provide Wives and Children, but can ne- 
yer be extended to arbitrary As, which can be interpret fraudulent, 
and which would unhinge the whole Securities of Children of ſeveral Mar- 
riages, The Deferder Replyed, That in Conjunct-fees the Husband is 
ever interpret the Fier 3 and as to Duzfermlings caſe, there was no men- 
tion of any Heirs, but only a Conjund-fee provided, with a power to the Wife 
to diſpone upon the half, which was found to make her Fiar of that half, which 
is not in this Caſe, 2% As to the Husbands power of diſpoſal, where 
that is intended,it bears that he ſhall not alter,or at leaſt that he ſhall employ 
ofre-employ ſo oft as he lifts; but in this Caſe,though Ardrew be obliged 
to employ the 7000 merks, yet he is not to re-employ it, but to employ it; 
and albeit he could not ad arbitrium alter the effett of the Deſtinationyet 
having many Children of a ſecond Marriage, and none of the firſt, he may 
lawfully employ his Means, though . conqueſt in the firſt Marriage, for 
providing the Children of the ſecond Marriage, | 
- The Lords found, that the Clauſes of this Contra did infer only the 
Wiſe ro be Liferenter, and that there being no Children of the firſt Mar- 
rage,that the Husband might employ the Sums that he had acquired in that 
Marriage, to providetheChildren of the fecond Marriage. 


Fohnſtown contra the Laird of Haining, eodem die. 

Ary Johnſtoun having obtained aDecreet againſt the Laird of Haining, 
M he fuſpends upon this reaſon, 'that he hath right to the Sum himdeid, 
as Donatar'to the Uſury committed by the Purſuers Husband, by taking 
Annvalrertt before hand, proven by a Diſcharge produced. It was an- 
focred , That the King by his A& of Grace and Proclamation in March 
1674, bad difcharged all arbitrary awd pecunial pains incurred by Law anterior 
tothat time, amd this Diſcharge is of an anterior Date, 22. The taking of 
Annualrent before hand is lawful, being no more than what would have 
been given to a Brocker for finding out the Money. It was Replyed,, 
That the Proclamation could not extend to Ulfury, which is a Crime by 
the Law inferring Infamy, which is equivalent to death, and is not ie 
troduced by any pecunial Statute in this Kingdom, . but is a general Crime 
eray where prohibite by Divine Law, whereupon the Ki \ponnecy 
the Kivgs Intereſt had a ſecond Hearmg, It was Dopiged | taking 
ofAnnualrent is noCrime,though it was prohibite the [fraelter by the 
_ Law, and is yet prohibire by the Covere-Law Jari allowed by all 

e#»fr2nd other Nations,and the quantity df it is only reſtriQed by our 
peculiar Statrrte, ſo that a greater Annual is declared QOſfvry by the ſame, 
which otherwiſe would not be ſo;but the Proclamationnot being a Dil 


of one of theſe, which are called Penal Statutes, but of all pecunial and ar- 
Kkkkk bitrary- 
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britray Penalties, yet the Lords ſuſtained it to reach toUlury, It was further a). 
ledged, T bat theStatute could only take away the Kings Intereſt, but-not the 
half; which the Statute makes to belong to the Party injured, or Informer. 
The Lords found, that the taking of the Annualrent before hand, in. 
. ported Uſery, but that the Diſcharge proving it, being before the Procla. 
mation, anterior aQs of Uſury was thereby diſcharged, and that any 
Information given after the A, gave no ſhare to the Informer. 
| Alftoun contra Riddel, December 2. 1680. 

Ames Alftozn purſues Walter Biddel, Sub-Clerk of the Bills, upon this 
J routid, That Walter had expede a Bill of Suſpenſion, upon Caution by a 
' perſon whoſe name was put to the Bond, though he was dead eight years 
before, albeit the Purſuer required Waker to take ſufficient Caution, and 
proteſted for Damnage, by an Inſtrument produced. The Defender al. 
ledged Abſolvitor, Becauſe all that he was obliged by the conſtant cuſtom 
- of the Office, was to take information of the ſufficiency of Cauti 
which he did in this caſe, and is content todeponethereupon ; but it was 
Impoſſible for him to know the verity of the Subſcriptions, nor can he cer- 
tainly know the condition of the Cautioner,and fo can be no otherwiſe lyable 
unleſs by bis Oath it appear that he hath colluded with the Suſpender, or 
negleRed to take information from Perſons living near that place where 
the Cautioner reſides, The Purſuer anſwered, That the Truſt of the 
- Clerk of the Bills, is ro take ſufficient Caution, which he muſt do at his 
peril 3 and albeit he might be deceived, whether the Cautioner were 
ſufficient,yet he ſhould always know that the Cautioner is repute ſufficient, 
29. In this Caſe the Purſuer having required bim by an Inſtrument, he 
ought to have intimate to his Agent, or the Writer of the Bill the name of 
the Cautioner offered. 

The Lords found the Clerk lyable, in reſpeR of the Inſtrument being 
atteſted by the Witneſſes. Oaths, ſeing he did make no Intimation to the 
Suſpender, or the Writer of the Bill, of the name of the Cautjoner ; but 
incaſe the Inftrument was not approven, the Lords declared they would 
Hear the general caſe in their own preſence, how far the Clerk of the Bills 
is lyable for the ſufficiency of Cautioners,or what diligence he ought to do 
for finding the ſame. 

The Laird of D»# contra the Lord Arbuthnet, codeme die. 

: He Laird of D»# as Donatar to the Ward and Marriage of 

} purſues for the Avail of the Marriage, and for the Duties of three 
Terms after the expiring of the Ward, in reſpe& his Gift bore ot only the 
Ward, but an Non-entry til/ the entry of the next Heir, which by A& of 
Exchequer, is reſtried to three Terms after the Ward, The Viſcount of 
HArbuthnet baving taken a Few of the Ward-Land from the Ward-Vaſlal, al- 
ledged that his Few being before 1633, the Land is lyable for no more 
but the Fex-duty by the Ac of Parliament 1457, anent Fexs, and therefore 
though a Marriage ſhould befound due by the Ward.Vaſlal Arbutbnets Su- 
perior, it could not burden his Feu, but quoad the Fex-duty neither, can 
the Non-entry by the Gift of Ward extend to the full Rents, bur only to 
the Fex-dwty, which is in place of the Retowr'd-duty; for albeit a Superior 
or his Donatar being in Poſlefſion by the Ward, may continue his Poſſeſ- 
ſion of the whole Duties for three Terms thereafter, and needs no Decla- 
rator, yet he'can bave po more but the Fex-duty till Declarator: 
And as to'the Avail of the Marriage, it is always in the fingle Avail modi- 
fied not to exceed three years Rent, or Angualrents of the Vaſlal3 = 
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here the Vailal hath nothing free, for this Land is diiponed by his Prede- 
ceſſor, to be holden of him or the Superior, and the Reſignation was not 
made in his life, yet his appearand Heir hath no more ## boxis, but that he 
is rot denuced of the Superiority, and being obliged to denude, his Debt 
is equivalent to his Eſtate, ſo that there can be no modification, It was 
anſwered, That the Varriage of Ward-Vaſſals is a Caſuality of the Supe- 
rior, and if he were married, and had gotten a Tocher, the Lords would 
modifie even in that caſe, and therefore there muſt ſtill be a Modifcation 
of what ſuch a Perſon might get in Tocher, albcit he had no free Eſtate as 
if-he had a Calling. | | | 

The Lords found, that the Donatars Gift could not extend to three 
Terms full Rent after the Ward, ſeing he neither was nor could be in Poſ- 
ſflion during the Ward, and therefore modified the Avail of the Marriage 
'only to two years Fen-daties of the Lands in queſtion. 


Pitcairn contra More, eodem die, oy | 
R. David Pitcairn purſues R edudtiori of a decreet Arbitral on this 
reaſon, that it was w/tra vires compromiſſi, not being perfeted by 
Writ , tillthe time of the Submiſſon. was expyred. It was anſwered for 
the Defender, Thar albeit the extenfion of the Decreet was after thattime, 
yet there was a Minut of it pronoviiced to the Parties before that time. It 
was Replyed, That the Minut was not ſubſcribed before the day, 
The Lords found the Decreet Arbitral null, becauſe neither it nor the 
Uimt was ſubſcribed within the day prefixed for that eff. 
Naſmith contra Naſmith, December 3, 1680; 
"It Michael Najmith purſues Declarator againſt James Naſmith his Son 
for Redemption of his Lands of Poſ appry zed by Doftor Burnet, on 
this ground, that the Right of the Appry ling coming in the perſon of 
James his appearand Heir,it is redeemable by the ſpace of.1o. years after the 
appearand Heirs Right thereto, for the Sums he truly payed out, which his 
Father is willing to pay him.It was anſwered, That this Power of Redem 
ticn being introduced by the Ad of Parliament 1661, betwixt Debitar 
and Creditor, it is only in favours of Creditors, that they may redeem, 
and cannot extend to the Debitor againſt whom the Appryſing was led; 
It was Replyed, 10. That the Lords may, and do extend ſuch equitable 
Clauſes ad pares caſus, 2%. The Creditors of the Debitor may 1edeem, 
though they become Creditors during that ten year,ſo that as the Purſuet 
might contfa&t Debt, it is no more prejudice to the appearand Heir that 
he redeem it,than that theſe Creditors do.It was Duplyed, That the At can 
only be underſtood for Creditors before the firſt Legal expire; and if 
to theCreditors during the fecondLegal,it could only be to fuch who tru] 
lent Money,but could not extend to gratuitous Deeds. It was Triplyed, 
That the Stature is in favours of 1he Debitors Creditors indefinitly, and is not 
reſtricted to Creditors before the expiring of the firlt Lega], neither can 
the Provifions of Wives and Children of a ſecond Marriage be excluded 
where there is debitum nature, and this Declarator is at the Childrens in- 
ſtance for their Proviſions, On | | 
'_ The Lords found, that the power of Redemption on this Clauſe could 
not be extended unto the Debitory but to the Creditors, but would not 
exclude the Childrens Portions, though during the ſecond Legal, yet 
would: nat ſuſtain Proceſs for them, till their Bonds of Provilton wete 


uced, 
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The Laird of Fetterneer contra the Lord Semple, eodem die, 
0] Ne Deceaſt Lord Semple granted a Bond of Proviſion to his Daygh. 
ters, ſpecifying their particular Portions, and bearing this Clauſe 
That they ſhould proceed in all their Aﬀairs by CA dvice of bis Friends there. 
in-mentioned, and in caſe they did Tranſgreſs, or did not carry themſelug; 
vertuouſly the Bond as to theſe ſhould be null, at lea#t hui Friends or the "—_ 
jor part of them on life, ſhould have power to Reitrict, and t0 apply the ge. 
ftrition to ſuch ather of the Daughters as they thought fit. The Portion of 
his eldeſt Daughter Miſtris Az» is 10000 merks by a former Bond 
of Proviſion, having only power to himſelf to alter, and ſhe having martieq 
the Laird of Fetterneer , he purſues for her Portion, The Detender 21. 
ledged, That ſhe married withour his Friends conſent, and that therefore 
they had reſtricted her Portion to 6000 merks ſuitable to the Quality ang 
Fortune of this Husband, and bearing this conſideration, That ks Fortyye 
was but (mall, and lying far from her Friends in Aberdeen Shire, The 
Purſuer anſwered, That all Clauſes againſt the Freedom of Marriage are 
null, 29%. That Miſtriſs 4»»a could not be ſaid to Tranſgreſs, unleſs the 
ſecond Bond had been intimat to her, or known by her, 3, Though ir 
had, and though ſhe had required their conſent, and they had retuſed it, 
yer ſuch Clauſes could take noeffeR, unleſs they could inſtruR a juſt cauſe 
of the refuſal, 'much more when they were paſt by. 

The Lords found the clauſe of the Bond was juſt and valid, butie 
coald not be underſtood to be tranſgreſſed, unleſs it had been known to the 
Lady before her Contra of Marriage,and in that caſe ordained her Friends 
to Declare theirrelevant Reaſons of denying their conſent, and to inſtru 
the ſame, 

contra the Lord Cardroſs, December 8, 1680. 

N a Purſuit at the inſtance of againſt the Lord Cardroſs, It 

was alledged no Proceſs, ' Becauſe the ſecond Summons was at the Peer 
ot Leith, whereas Cardroſs was then within the Kingdom, and fo ſhould 
have been Cited perſonally, or at his Dwelling-houſe. It was anſwered, 
That the firſt Citation being at the Peer of Leith, Cardroſs being then out 
of the Kingdom, the Purſuer was warranted to proceed ſo, with the ſecond 
Summons, eſpecially ſeing Cardroſs was accuſtomed to be about the border, 
and togoin and out, and to lurk there. 

The Lords found no Proceſs till Cardroſs were Cited perſonally, or at 
his Owelling-houſe, being then within the Kingdom, albeit the firſt Citation 
was given when he wasout of the Kingdom, 


Wright contra Ruthven, December 10. 1680. 
\ A R. Edward Wright Advocat baving right to the E/cheat of Ruthven of 
Gairn, purſues a Declarator againſt Edward Ruthven, upon whom 
the Eſtate of his Grand-Father General Rather, Earl of Brawford was (ct. 
led by A& of Parliament,toDeclare thatEſtate aficRable with xo0000 merks, 
for which Gaire procured a Bill from Rabert Awrray upon Francis Kinloch, 
to. be payed to Brewford in anno 1646, and for witructing thereof produ- 
ced Bramfords Letter to Gairn, to raiſe that Money owt of Bramfords E- 
fate, or otberwije upon his own or bis ather Brothers credit 3 aod upon ſeveral 
miſfives acknowledging be receipt of the hke ſum from Francis Kinloch, ke 
being a FeGor at Pariss The Defender alledged no Proceſs upon theſe 
Miffive Letters, to infer ſogreat a ſum, they wanting Witneſſes 29, No- 
thing is produced toinſtruct that the ſum was furniſht out of Gazres 
Money, 3*®. The Letters can inter noobligation,unleſsthe Bill of Exchange, 
or 
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or a Bond for the ſum were produced , for the Law preſumes theſe ſati(- 
fied and cancelled, unleſs they can be producedz nor can it be ſuppoſed, 
that Gairn would have advanced fo conliderable a ſum, without orderin 
Francis Kinloch to take 8Bramfords Bond, or his Receipt upon the Bill, or- 
dering Francis to pay himthe ſum, and there being nothing more ordinar 
than to pay upon retiring BondsorBills, withoutDiſcharge orMiſlives relating 
to fuch Bonds or Bills, which are never ſuſtained to infer Debt, without pro- 
ducing the Bondsor Bills themſelves;for the moſt cautious cannot remember 
wharketters they might have Written, relating to Debts due by them,and 
defiring forbearance of Principal or Annual, which if they did infer Debr,al- 
beit the Bonas were ſatisfied and cancelled, they would neceſſitat the Debi- 
tor to prove payment by Writ, which were impoflible. 

The Lords found, that theſe Letters were'not relevant to prove a Debe, 
without production of a Bond, or Bill of Exchange, bearing Bramfords re- 
ceipt of the Money, | | 

. Drummond contra Dumbar, eodem die, 

Forge Drummond purſues James Dumbar Meſſenger, upon this ground, 
'E that he had delivered to him a Caption to be Execute againſt the 
Laird of Dundaſs, and that he had taken Dxndaſs having the Caption, and 
at his [Incarceration in the Tolbooth of Edizburgh,had ſet down in the Book 
of the Tolbooth , that he delivered Dundas as Priſoner upon a Warrand 
of the Council, and upon the Purſuers Caption 3; yet Dandes having ad- 
dreſſed to the Council for Liberty,they granted the fame,ſo that ifhe were 
Incarcerat upon no other account but their Warrand, and appointed the 
the fame to be inquired by theTolbooth Book, wherein Dywbar: Incarcera« 
tion upon the Purſuers Caption being found, Duwbar was Examined, and 

ave in hiy Declaration in Writ , That he bad takes Dundaſs only »pon the 
Councils Warrand, whereupon Dundaſs wasliberat, which being falſe, and 
he malverſant in his Office, and by his means the Priſonereſcaping, he 
ought to be lyable for the Debt. The Defender alledged , 19. That he 
had gotten no Money. 29. That he had not promiſed to execute the 
Caption. 3®. That his Declaration to the Council was true , for albeit 
when he took Dundas he had the Purſuers Caption upon him, and another 
of his Brothers, yet having bur five perſons with him, and many appearing 
about Dundas's Houſe , he durſt not adventure for Deforcement to pro. 
duce his Brothers, or this Purſuers Caption, but only the Councils Order, 

upon which only Dundas would yield himſelf, The Purſuer anſwered, 
That a Meflengers acceptance of a Caption to execute, was a ſufficient man- 
dat torequire his Diligence, and that it was a frivolous and falſe pretence 
that be took Dundas only by the Councils Order, for when he was ſota- 
ken, he might have declared him his Prifoner by vertue of theſe Captions 
Likeas he did Book him as Priſoner upon the Purſuers Caption, and did 
hot declare tothe Councilas he ought, that he had Booked him as Priſoner 
by vertue of that Caption. bf 

The Lords found the Libel relevant, and repelled the Defences. 

The Lord Balwerino contra the Earl of Lothian, eodeme die. 
e Lord Balwerino having filled up the name of John Elphingſion in 
| a Bond fubſcribed by the deceaſt Earl of Lothian in anno 1653. 
Inhian Suſpends and raiſes ReduQtion upon theſe Reaſons 5 19. That this 
Bond was a Defe@tive null Paper, blank in the ſum, wherein 20000 merks 
was filled up, with a diftin& hand from the Writer of the Body, not de- 
figned before the Subſcription as filler up, likewiſe the Creditors name was 
Kkkkk 3 blank, 
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blank, the Lands where Infefrment and Security was to be taken was 
blai:k, the Names and Deſignations of the Witneſſes was blank, and founq 
in the Cultody of Sir Thomas Nicolſon Advocat,who Teſted upon all other 
ſums, without mention of this,ſo Balmerinoch had no Title to it, nor any 0+ 
ther perſon , unleſs Sir' Thomas had filled up, and perfected it, and de. 
clared to whoſe behove it was, and on what Terms it was 1n his hand, which 
not being done, though Sir Thomas deceaſed three years after the date 
the Bond was unwarrantably delivered up by James Chalmers, who at the 
date was Sir Thozvas Servant, and therefore it ought to have been deliver. 
ed up to. Lonthian asa depoſitat Writ, whereof the Terms was never known 
nor fulfilled: Likeas by ſeveral Contra&ts produced, Balmerino pave eaſe 
to Lothian in other Bonds, and obliged him to pay Lothian ſums, which he 
would never have done if Lothian had been his Debitor in this ſum, The 
Purſuer anſwered, That there was no defett in the Bond in any eſſential, 
ſeing- the Debitor and Sum was expreſt, and though there was a blank for 
hundred merks, for filling up the odd hundred merk: above the 20000,that 
could do no more but ſcoring up the blank z which was done, and the 
blank for the Infeftment of Annualrent, was declared by a Schedal about 
the. Bond Written by Cockpens Hand , and the Witneſſes being Cockpex 
and David eMurray, they were both known, and had Deponed conform 
to the Bond. 29. It imported nothing that the Creditors Name was blank, 
that being moſt ordinary, and doth ever-import the haver 0! the Bond tobe 
Creditor, and paſſeth from hand to hatid, as current Money without Afiig. 
nations, nor needs the Haver prove the delivery there f, more than if his 
name had been filled up ab initio; but the burden 1ys upon the Debitor to 
prove, that it was gotten out of his hand unwarrantably, and in this caſe 
Lothian has never pretended any rational Cauſe vpon which the Bond way 
put in Sir Th. mas Nicoljons Hand, but Balmerino hath both condeſcended 
and inſtructed that when this Bond was delivered , Bonds extending toa 
greater ſum were given up to Lothian; and it is beyond queltion, that 
there was rolled about the Bond a Schedw!, all Written with Cockpens hand, 
who was known tobe the Earl of Lothians greateſt Confident; and it isnot 
controverted, but if this Schedul: had been Sir Thomas Nicolſons hand, it 
would have made th- Bond to have belonged to Balmerino; for it bears 
Balmerino's name to be filied up in the Bond, and bears, the Lands to be filed 
ap in the blank for the Security, whichis equivalent, and rather more than 
it the *chedul had been Sir Thomas's hand, whoſe Declaration might have 
been ſuſpe&, he being Balmerino's great Confident, but Cockpers could ne- 
ver be ſuſpeR tor Balwerino againſt Lothian, and any preſumption through 
the not compleating of the Bond , is tully taken off by Balmerino's Oath, 
upon Lothiar.s deſire, and interrogators how Balmerino got this Bond,-and 
for what cauſe, who has Deponed, that the cauſe of the Bond was a greatet 
ſum in other Bonds, delivered to Lothian, as his Friends told him when they 
made the agreement when he was in England, -to which James Chalmers 
Oath and Cockpens do agree; ſo that an Oath being the end of all Con- 
troverlie, there js no more place for preſumptionsor conjectures, And as 
to the inferences from poſterior Contratts with Lothian, they are taken off 
by conſidering Balwerino's condition, whoſe Father was engaged in the 
moſt part of the publick Nebts, and his Eſtate being at the Ports of Edirne 
burgh, all the Creditors fell upon him, and forced himto flee, anddid ar- 
Teſt all his ſums wherever they could be found: Likewiſe Bedford purſu- 
ed lim for vaſt ſums of Money, fo that it was his intereſt to conceal this 
Bond, and to let it ly inthe hand of his Confident tor his preſervation, A 
caſe 
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caſehis Eſtate had been ſwallowed up. Likeas Cackpen acknowledges, that 
at cloſing of Accompts of the filled up Bonds, Lothian deſired a general 
Diſcharge,which Balaverinorefuſed, upon account of concealing this Bond 
which bath been the cauſe, though not mentioned, leaſt the delign might 
have been thereby prejudged.It was Replyed for Lothian, That the Borid be+ 
ing blank in the Creditors name, and 1n Sir Thowas Nocolſons cuſtody, nor 
owned or diſpoſcd of by him, nor amongſt hisother Writs, but in another 
Box in his Cloſet, no man could claim right toir, unleſs Sir Themas the 
Depoſitar had declared the Terms of the Depoſitation,and no Schedul by 
Cockpens hand could be equivalent , and if it could have any effeR, his 
Oath could not be refuſed , todeclare upon what. Terms the Bond. was 
granted. And as to Balzerino's Oath, if Litisconteſtation had been made on 
any peremptor referred to his Oath, & Sworn,it had been ſomething;but there 
isno ſuch thing here,but only an Oath ex officio,whereupon Balmerino was In- 
terrogat how hecame to this Bond, and it he delivered 'Money at the Sub- 
ſcnbing ofit, The Lords having ex officio Examined the Lord and Maſter of 
Balmerino, James Chalwers andCockpen. Balmerino's Oath did bear, That at the 
Subſcribing of this Bond in queition,he being then abſent his Friends who Tranſa@G- 
ed for hims,did declare to him that there beingmany Bonds due to him byLothian for 


he price of Fairnicherſt L ands,containing 32000merks or thereby,which were de-. 


livered up to Lothian, in place whereof the Bond in queſtion was granted. 

ames Chalmers Depones, That he found this Bond after Sir Thomas Nicolſons 
death in a Box,in his Cloſet with ſome Papers of Balmerino's,concerningF aiy= 
picherſt,8 this Schedul of Cock pens about it, which he delivered to the Maſter 
of Balmerino,as belonging to his Father, Cockpen Deponed, That Bonds about 
30000 merks were givenup toLothian by Balmerino's Friends about the time 
of this Bond,and that thisBond was truſted toSirTbowas Nicolſon, but the cauſe 


of the Bonds of 30000 merks was,that ſome part of the Lands of F airnieherſb, 


Diſponed by Balwerino toLothien,to which Balmwerinohad not ſufficientRights, 
and that this Bond in queſtion was intruſted to Sir Thomas for Relieving 
Balmerino of the publick Debt, for which he was conjun@ with Lothiaex, 
and for Lothians concourſe with Balwerino againſt Bedford, 

The Lords found by the evidences adduced, that the Bond in queſtion 
was not delivered to Balwerinoch, but depoſitate in the hands of Sir Thowas 


Nicolfon, and that no terms of depoſitation were proven warranting the. 


giving of the Bond to Balmerinoch, and therefore Suſpended the Letters 
pliciter, and declared the Bond null and void. : 

The Lady Kinglefſie contra Alexander, December 15, 1680, © 
He Lady Kinglaſſie purſues a Declarator againſt Mr. Jawes Alexander, 
for reducing his Right of Kinglaſſies Eſtate, upon a contravention 
of a Clauſe in it, upon which he is obliged #0 call bis Children on, he 
did propone a Defence, which was ſuſtained upon the 26 day of November 


laſt, the Executions were null, not deſigning the Defender. The 
Cauſe being again infiſted in, and anew Execurion produced, bearing his 
Deſignation, which he was allowed to ſee in the Clerks hands, he did now 
alledge, that having excepted againſt a Summonds with the firſt Execution, 
and hisDilator-defence ſuſtained thereupon, he was not obliged to anſwer u- 

any new Execution, but was in effeR afſoilzied ab bac infantia, till 

were Summoned of new, and a new Proceſs raiſed: For albeit the 
Lords before Interloquutor will ex gratis ſuffer Purſueryto mend their Exe- 
cutions,and abide by the _ that isbut ex gratiazand the anci- 
ent cuſtom was, when the Defender excepted againſt theExecutions, if they 
vere defeQive, he was ever free «b i»flatia, and not obliged to anſwer, 


till a nei Proceſs were raiſed 3 much more in this caſe, where by Interlo- 


Kkkkk 4 quutor 


$16 The Deciffons of thr\ Lords of Seſſion, 1680, 


quutor the Defetice was ſuſtained upon the defeft of the Execution 


ther! ptodaced. It wasanſwered, That defeRts in Execntions,” albeit they 


tay be ſtrialy adhered to by the Lotds ,"' yer ex nobili - officio they 
may allow ſome alterations; and there can be rjone more favvurable than 
this, the addition of the Defenders Defignatiort,»b? tonſtat de perſona 5 ang 
the Lotds Interloquutb? finds only 2o Proceſs #upon the Execution produce, 
bur doth not affoilzie «b #ſtantia, and though it did, there is nothing Ex. 
. trated. 
The Lords ſuſtained Proceſs upon this Execution, 
Gordon contra the Wodſetter of the Lands of Barſcob, eodeme die, 
Ordon of Troquhen being Donatar to the Forfaulture of the Laird of Bye. 
Jeob,purſues a Wodſetter of the Rebels to remove, and for Maills ang 
- Duties, who alledged no Proceſs, becauſe the Forfaulture was not declared 
014 ordinaria & dg communi conſuetudine; all Forfaultures being done by the 
Fuſtices,and not by the Parliament,muſt be declared, and this Forfaulture 
was by the Juſtices in abſence,and was the firſt that ever was fo ſuſtained ; 
And albeit there be an A& of Parliament Ratifying the ſame, yet itmuſt be 
Salvo jure, and doth only bear, That theſe Forfaultures by the Juſticn in ab- 
ſence againſt the Kebels, in anno 1666. ſhall be as valid by the Juitices, as if the 
Rebels had ben preſent ;, But though they had been Forfault by the Juſtices 
when preſent, they needed a he teooloe, It .was anſwered, That this 
' Acbeinga general Law, and Printed and Publiſhed as ſuch, and not upon 
' the motion of any privat Perſon, -it falls not under the A& Salvo; And this 
| Ae bears not only that theſe Forfaultures, whereof this is expreſt as one, hall 
be as valid as if the Forfault perſon had appeared before the Juſtices, but bears al- 
ſo, that it ſtall be as valid 4s if the Forfandture had been in Parliament. 
In reſpc& whereofthe Lords ſuſtained Proceſs without Declarator, 


Haycontra the Lady Ballegernoand the Laird of Bathaike, Decemb.16,1680, 
"hn Hay of Muirie as Donatar to, the-Recognition of. the Lands of Pourie, 
J purſues Declarator thereon , Compearance is made for the Lady Bele- 
gerno, as Heir to her Father, who. had a Wodfet upon a part of the Lands, 
.and who had uſed Inhibition; and likewiſe Bathaike compeared, having alſo 
Tnhibite,and raiſed ReduQion of the Ward-Vaſlals Authors Right, and of his 
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rodigals after Interdiftign publ 
rs,, ho are-the Prodigals Curators; or 
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Diſpone, and thereby prefer another Creditor who had done nodiligence. 
* And herein the caſe ofBathaike,he hath a Redu@ion upon his Iybibition againſt 
his Author, whoſe Deed hath incurred the Recognition, which would Re- 
duce bis Authors Right, and in conſequence the Right inferring the Re« 
+ cognition; and there is morereaſon that Inhibitions ſhould exclude Recogni- 
' tion than any of theſe caſcs, it being a remeed introduced by Statute, that 

Creditors obtaining Leiters of 1»bibition, Publiſhed and Regiſtrat, Proki- 
' biting his Debitor and all the Leidges to grant any publick or privat Infeftments 
' prejudicial 10 his.Debt, that therefore the Diſpolitions incurring this Recog- 
' nition, being ſpreto Mandato of the Kings Publick Proclamation, they are 
'null,and thereby reduced;and the Defenders craves them ſo to be reduced, 
and that therefore they may be declared free of the Recognition as to them, for 
the Defenders donot oppole theRecognition ſimply,but only in fo far as it 
may exclude their Debt : And ſeing the ground of the Recognition is no at- 
trocious Deed or Crime againſt the Superior,but an Alieration of a part of the 
' Fee for a jult and adequat cauſe, it cannot be accounted as a proper Crime, 
as Killing, or Invading or Betraying the Superior 3 and the Law having 
taken off the true ground of Recognition by Alienation of the major part of 
the Fee, and obtruding of a Stranger or an Enemy to be a Vaſſal to the 
Superior, in place of his Vaſſal whoſe Family he had choſen and intruſt- 
ed : For by the Ads anentAppryſings and Adjudications, the Superior can 
refuſe'no Creditor Appryſing ; and if this be ſuſtained, it will be eafie for 
Pard-Vaſlals, who have much Debt, to do a Deed of Recognition, and 
thereby ſhun all their Debts, knowing they may eafily componaawith. a 
Superior, The Purſuer anſwered, That the Defence upon the Inhibition 
is not relevant to exclude the Recognition; for though Inhibitions be an ex- 
cellent remeed introduced by Law, yet it is only againſt poſterior volun- 
tar deeds of the Valla), who though he ſtand in Fee of Lands, yet cannot 
diſappoint the Creditor [nhibiting 3 but [zhibitions do not declare ſuch 
Rights nul), but that they are only annullable by way of&edu@ion andReſti= 
tution, to the effect that the ground of the Inhibition may affe& the Debi. 
tors Lands 3 but there is neither Law nor Cuſtom to extend Inhibitions far- 
ther, or any way againſt Superiors; nor was there ever ſuch a ground in- 
ſiſted on, much leſs ſuſtained by the Lords, though it could not but very 
frequently occurr, and wherein the Kingdom hath generally acquieſced, 
ſo now to open a Door to the contrary would breed innumerable De- 
bates : For whereas there is a Pratique obſerved by Durie in March 1627, 
between my Lord Balmerinoch and Pitmedden, it 1s clear that there was 
not only Inhibitions, but Appryſing and Infeftment before the Deeds of Recog- 
rition, And as tothe Exception on Death-bed,the Law preſumesperſons 
upon Death-bed to be weak and incapable to dodeeds of importance, and 
that's a preſumption juris &- de jure,admitting of no contrary Probation, ſo 
that though the perſon upon Death-bed could be proven to be of a clear 
Judgement,it would not be ſuſtained. And albeit 1»feftments granted by Mz- 
#ors,havingCurators,or LaviſhPerſons havinglnterdi&ors, without their con- 
ſent,might exclude Recogrition;yetLaw bath declared theſe deedsipſo jure null, 
but that cannot be extended to Infeftments by Minors atting by themſclves, 
having no Curators,or with conſent of their Curators,for ſuch deeds areva- 
lid, but Law hath allowed reſtitution i# integrum againſt the Contradters, 
but never againſt the Superior, otherwiſe it might be pleaded againſt the 
Ejcheat or Liferent of Minors, falling by deeds in their Minority, which was 
never pretended, and though they were prejudicial to Creditors,that could 
not take away the Superiors Right, but there is none, For it the King 
be 
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| be Superior, he grants Confirmations of cour(: to all that require them; 
and if a Subjc&, the Creditor may forbear to 1:nd his Money, unleſ; he 
-get Infeftment with conſent of the Superiorz or if he hath followed the 
Faith of his Debitor, and begin to ſuſpect the lame, he hath eafie remeed 
by Appryfing or Adjudication, whereupon the Superior mult receive him 
upon payment of a years Rent. And as to the fraud of Ward-Vaſſlls, in 
no caſe fraud can be extended to theſe who are not participes, as the Supe. 
rior, who in this caſe is the King But if a Superior could be inſtrueg 
colluding, his own fraud would be televant againſt him, but never his VC. 
fals. And as to the favour of Creditors, it cannot go beyond Lay; and 
there is a much more favourable cafe when perſons bona fide acquire Fe, 
- of Ward Vaſlals far within the half; yet if another Vaſla] add an Alienation 
which will exceed the half, the Kecognition will unqueſtionably take away 


the firſt Fe», though valid and legal at the time when It was granted; 


for therein the purchaſer follows the Faith of his Author, without cor- 
ſent of the Superior, And as to Bathaiks Defence, that the Vallal whog 
he Inhibite was not.i cps, for he did never Alienat, but his ſingular Suce 
ceſſorz ſo that this ReduQtion is againſt his Authors Right, annulling in 
conſequence his Succ ſſurs Right. It was anſwered, That there wag ng 
difficulty in this caſe, ſeing Reduction and Dilt,ence was not inliſted in be- 
fore the Deed of Recognition, arid all Diligence uſcd for attaining [nfeft. 
ment, for the Appry ſing being negle&ed and no Tat ftment attainedtherey. 
pon, it could not exclude Recognition. 

The Lords found, that the [nbibition imply uſed, coulJi not exclude or 
burdehia Recognition, and found that Batharks ReduGion being but lately 
raiſed after the Deeds of Recognition,and th sProcels of Declarator,it doth not 
altef the caſe 3 and that it was alike whether theDeeds Kecognoſced were 
done by the perſon Inhibite, or by his Heirs and Alligneys being Vaſlals 
for the time, 

| Stuart contra Agnew, December 17. 1680. 

Ames Stuart, as Aﬀſigney by his Father Sir James,purſues Agnew of Seachan, 

ar repreſenting his Fatker,tor payment of the Ballance ofanAccompt betwixt 
his Father and John Denholm,who was Sub- ColleQor to SirJames of themain- 
tenance, in ano 1648, and 1649. which Ballance contained 4000 and odd 
pounds , as reſting by Sexchan then Colle&tor of the Shire of Wig. 
#ourn, The Defender alledged, that this Accompt is null, wanting Wit- 
neſſes 3 and though Compts amongſt Merchants, and Bills of Exchange, 
Diſcharges to Tennents, and the Jike, in which Witncfles uſe not to be 
adhibite, are ſuſtained 3 yet ſo confiderablea Sum in this caſe cannot be 
proven by Accompt, hav.ng no Witneſſes, It was anſwered, T hat by the 
ſame Cuitom Compts betwixt Colle&ors and Sub-ColleQors, are not ac- 
cuſtomed to have Witneſſes, and yet was ever (ti]] ſuſtained where the Ac- 
countants being Sub-Collefor, was notour, or proven, which did ever 
Adminiculat the Accompt;z and though ſuch Subſcriptions may be more 
ealily improven, than where there are Witneſſes affirming, as Comparatione 
Eiterarum, and other Evidences, yet they prove as Probative Writs, till 
they be improven, | 

The Lords repelled the Defence, and found the Accompt probative, al- 
though it wanted Witneſſes, the Purſuers Father having proven thatthe De. 
fenders Father was holden ColleRor, or repute Collector at that time. 


Lockhart 
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Lockhart contra Lockhart, eodems die; | 


The Defender alledged that the Accompt wanting Witneſles, it was 
null, and not probative, the Defender being a Souldier, and no Merchant, 
and cid deny the Subſcription to be his; whichAccompt did confiſt of ſmall 
Particulars, but amounting in the whole to 150 pounds. 

The Lords inclined not toallow this Accompt as. probative, unleſs it were 
Adminiculat, but ordained the Defender to give his Oath of Calumny, 
whether or not the Subſcription was his Hand-writ. . 

| | , Clerk contra Sharp, eodem die, 4 | 

Ames Clerk purſues Redu@ion of an Appryſing of the Lands of Conachie, 

upon theſe reaſons, Io, Thatit proceeded upon Decreets of the Regali- 
ty of St. Andrews 10 abſence, holding Conachie as confeit, for exorbitant 
prices, far above the Feers, 29, The Arch-biſhop had received the Pur- 
fuer as bis Vallal upon an Appryſing, before theſe Decreers, and ſo ought to 
havecalled him in any Proceſs againſt the Poſſeſſors. 3o. He produces a 
Diſcharge ofa part of the Fex duties Appryſed for, and yet infiſts not for 
annulling the Approfing fimply,but for reſtricting it tothe Principal Sumand 
Annualrent, and the true Prices by the Feers. The Defender anſwered, 
That ifthe Diſcharge had been by the Biſhop himſelf, it might have annule 
led the Appryling, but being by his Fator, he might have been ignorant 
of it the time of the 4ppryſing, unleſs. it were proven that before then the , 
Factor had accounted therefore, and therefore the Di'charge can only be 
allowed in.the Approſing, bur reſtricted no further 3 Neither is there any 
Man obliged to accept the F?ers, if he can prove a greater Price, whigh 
he did, by holding the Heretor as confeſt , who cannot be reponed af- 
ter ſo long time and diligence, ; 


..The Lords Reſtried the Appryſong to the Feers, and to the Annualrent 
41nd neceſflar Expenſes. 


Mcclellan contra the Biſhop of Dumblain, December 19 1680. | 
He Biſhop of Dumblain as Dean of the Chappel-Royal, and Miniſtet 
of-rhe Church of Haly-rood-houſe, having conveened before him Tho- 
mas M<clellan Bedel of the Church, upon Information of ſeveral Scanda- 
Tous miſcarriages , he obtained Advocation paſt by the 0rdinar upon the 
Bills, whereupon the Biſhop Supplicat the Lords to recall the Advocats- 
on, 2$ being unwarrantably paſt, whereby Church-Cenſure was hindered, 
and would be of evil example, and diſcouragement to the Church , if 
Church-Cenſures for Scandal were Adyocat to the Lords, not being the 
ſubject of their Juriſdition, It was anſwered, That the Lords have a ge- 
neral Juriſdition directive of all the Judicators Ordinar, Civil or Ecclefie. 
aſtick,” and they may, and do ordinarly Advocat Criminal Cauſes; and Pro 
ceſſes from the Admiral , and Confirmations of Teſtanients , though-the 
Lords cannot Judge thelethings in the firſt Inſtance, as they are the Kings 
Council in matter of Law in privat Rights , ſo that if there be Incompe-- 
tency; or Inordinat Proceſſes, they may Advocat from thele Courts, and 
may Remir it to others nominat by the Lords inplace of theſe Judges, if 
they be proven to have Malyerſed, and if the Biſhop of one Diocy, . or Mi- 
niſter of one Paroch ſhould Summon Perſons without that Diocy or Pa- 
r6ch,” to be Cenſtred for Scandal, there could be no other remeid; butto' 
Advotat to the Lords, 'and to-Remitto the competent Judge, Bur there 
is mtich more in this caſe, This Bedel having a Gife from the Kitig to be 


L LIN in 


Ockbart of Clegborn purſues his Brother for payment of an. Accompt ; | 


Beds), 'atid not choſen by any Church-man upon the Kings Preſentation; , 
| 2 
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in which caſe Church»mea might depoſe theſe whom they had Inflitute 
Put the deſign of this Cenſure is to depole tie Bedel,and to takeaway the 
K ngs Gitr, 

The Lords Remitted the Cauſe to the Biſhop and Clergy, as to the 
Church Cenſure, but ptejudice to the Kings Bedel of his Gitt as accords, 


Anderſon contra Bruce, December 21, 1680, 
BY. Contra of Matriage betwixt Andrew Brace and Agnes Calengey his 
Spouſe, he was obliged to employ the Tocher, being 4000 merks, and 
: 000 merks being his own flock , in ſecurity to hin and his futre Spouſe, 


the longeſt liver, which failzing , the one half to him and his Heirs of the 


Marriage, andthe other half to her and hers, and to Re-implay the [ame fo 

oft as he ſhould uplift it, and to provide the Conque#t in the ſame ways This 

Cauſe having been Decided the firſt day of December inſtanr, and the 

Lords having found, That by theſe Proviſions Andrew was Fiar, his wife, 

Heirs were but Heirs Subſtitute to him , and that there being no Heirs of 

that Marriage, he might apply his Means for Proviſion of the Children of 

this, or any other Marriage, It was now jurther alledged tor Anderſon, 

Io, T hat by a Decteet Arbitral, pronounced by Provoſt Dick, 2000 merks 

was Decerned to Anderſon, as deriving Right from Anarew his firſt Wite, 

and 2000 merks further at his death, and 1cooo merks more it he dyed 
without Children : In- which Decreet Andrew had acquieſced, and albeit 

ſftr:&o jare he. might apply his means to the Children of this Marriage, 
yst Arbirers are not obliged to obſerve ſtrict Law, but to determine [e- 

cupdum a bitrium boni wviri 3 and therefore Andrew having Acquired ſuch 

a:igreat Eſtate in his firſt Wites time , the Provoſt his Lecreet Arbirral 

could not be Reduced as to Juſtice and Equity 3 But much more when ie 

was Acquieſced to and Homologat by Andrew himſelf, 2%. There is now 
p' oponed a Speciality trom the Contract of Marriage, as to the 7000 merks 
that Andrew could not apply that to his Children, becauſe he was oblig. 
ed to Imploy , and Reimploy it, and ſo behoved to leave it ſo Imployed 
at_ his Death, whereas there was no obligement-to Re-imploy the Con- 
queſt , and therefore he could not refuſe ro Re-imploy the halt of the 7000 
merks in favours of the Wifes Heirs , 3% Though the Lords have found 
that he might provide his Children with the means he acquired during that 
Marriage, feiog there was no Children of that Marriage yet that cannor 
be interpret indefinitly, nor any further than a tational and ſuitable Provi- 
fion, and his means being then ſo great, the Lords ought to Determine 
how far he might apply the means he had in that Marriage , for the Chil- 
dren he had in the ſubſequent Marriages, and the ſuperplus ought to be Im» 
ployed confo:im to the Contract, It was anſwered, That Azarew being 
found Fiar, and his Wites Heirs being Subſtitutes to him, they could ne- 
ver quarre),, but were obliged to fulfil all his Obligements, and Diſpoſici- 
ons, and therefore ſuch T ailz5es or Proviſions do import no Reſtriions 
upon the Fiar, but ſpew. ſucceſſionis , it he change nat the ſame, as it is 
ordinar for Fiars to change their Tailzies at their pleaſure, unleſs the Tul- 
Sie contain an Qbligement »ot #0 alter, tor thereby Heirs of Tai/zie become 
not only Hers but Creditors, as to that Obligement , And as to the Ob» 
ligation #0imploy ſums, the Lords do never (uſtain icefteRual-amongſt Mere 
chants who muſt Trade, bur find it always ſufficient xo imploy once in their 
lite #iſ6ſoe vergens adinopiam,or that he leaye Trading z tor if {ndrew Brece 
ut the 7000 tnerkowhich be and hisWike-had at firſt upon Security, he 


wauld have had. no Stock. to Trade! with 3 and fo could not kava caied his 
Ofe 
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Fortune z Neicher isthere any difference that the Clauſe of Conqueſt bears 
only i»plojed,, and thas the firſt Stack bears alſo Re- imployed, tor where- 
yer Imploying is expreſt , Re-imploying is implyed, it being eluſory to 
Imploy and lift again without Re-imploying, And as tothe Decreer Ar- 
bitral, though it could have ſubliſted, if it had not been rej by An- 
derſon, —_ having rejected the fame , and railedand infiſted in a Re- 
duction upon Iniquity, it imports a Renonnciation thereof , and though 
Andrew Bruce had homologat, yea Ratified the ſame, Anderfons Reclaim- 
ing and Renouncing the ſame, excludes him from ever founding thereon 
hereafter, It was Replyed for A»derſon, That albeir gratuitous Tailzies 
.-in favours of Children, or other Heirs of Tai/zie tmport no Reſtriction 
uponthe F5ar,but that he may alteror burden the fame by meer Donationz 
yet ſuch Tailzies or Proviſions as are ex cauſa oneroſa, as matuai Tai/zies 
or Proviſions between Man and Wife, ex cavſa matrimonii & dotis, albeit 
the Husband be Fir, yet he candono fraudulent or gratuitous Deed to 
alter or burden ſuch Proviſions, which hath been irequently found in the 
Competition of Children of differentMarriages,frequent amongſtBurgeſles, 
whereby the particularSums and theConqueſt during eachMarriage are pro- 
vided to the Heirs or Bairns of the ſeveral Marriages, and the Fathers ap- 
plying the Conqueſt in one Marriage, to the Children of another Marri- 
age, is always reputed as traudulent contra fidem patForum nuptialiumy, and 
| «Fo Andrew Bruce cannot indefinitely apply his Means and Conqueſt 
of the firſt Marriage, to the Children of a ſubſequent Marriage, and fo rhe 
Lords found in the caſe of the Bairns, and fecond Wife of Thomas Little- 
john, That albeit Thomas was obliged to provide his Conqueſt during that 
Marriage , to the Bairns of that Marriage, yet that a moderat Foyntureto 
his ſecond Wife was not a fraudulent or gratuitous, but a rational Deed, and 
therefore the Lords did (uſtain the ſame, but it was never pretended that 
- Proviſions could be evacuated by fraudulent, or meer gratuitous 
ceds, 

The Lords found, that Bailzie Anderſon having Reclaimed againſt, and 
raiſed a Reduttion of the Decreer Atbitral, he could notreturn thereto, bat 
found that Andrew might not do a meer gratuitous or fraudulent Deed ro 
exclude his Wifes Succeſlors of their ſhare of his means, but found that his 
application both of his Srock and Congue# of the firſt Marriage ( having 
no Childrenot ir) to the Bairns of this and any fubſequene Marriage, was 
a rational and an efftetual Deed,and (0 adhered ro their tormer Interlocutor, 


Lady Margaret Cuninghame, &c, contra the Lady Cardroſs, codem die. 
& Fames Stuart of Kirkhill Diſponed the bulk of his Eſtate ro William 
Stwarthis ſecond Son ( his eldeſt Son being a weak perſon ) and to W1l- 
liams Heir-male of his Body, which tailzying, To Catharin Stuart his young - 
& Daughter and her Heirsz the Diſpoſition contains this Clauſe, That the 
ſaid William and his Heirs of Tailsie ſhall be obliged to pay Sir James his 
whole Debts, and perform his whole Detds and Obligations inthe [ame way as 
if William were his Heir, or as Sir James would k obliged him[elf ; about 
the time that this Diſpoſition was figned , Sir Fmes his eldeſt Son died, 
and his Son SirfVi//iam became Inteft upon this Diſpoſition,and there being 
e Wodſcts not contained in the Tailzir, Sir William was Inſeft in theſe 
& Heir to his Father, for they were Diſponed ro him and his Heirs what- 
fomever , Sir William died without Heirs of his Body , and thereby his 
Succeſſion divided, the Tai/zie deſcending to Catherin, now Lacy Car- 
&roſs his youngeſt Siſter, as Herr of Tad/25e , and the untailzied Eſtatefell 
Ll1I}3 | equal- 
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equally to the Lady Cardroſs, and to Lady Margaret Cuninghamy 
only Daughter of his eldeſt Siſter z Lady Margerer and her Husband Sir Foþy 
Maitland, Purſue a Declarator agaiaſt the Lady Cardroſs and the Lord Cyy. 
droſs her Husband, to hear and ſee it found and Declared, thar Lady Myr. 
garet had right to the half of the Un-railzied Eſtate, and that the Lady 
Cardroſs as Heir of Tailzie to Sir William, was obliged to pay Sir Fames's 
Debts by the foreſaid Clauſes in the Tai/zie, and to relieve the Purſyer 
as Heir of Linethereof, It wasalledged for the Defender, Thar this clauſe 
contained nothing of Relief, but was only to ſhow that Sir Fames intend. 
ed not by this Diſpoſicion to defraud his Creditors, ro whom he was, 9, 
ſhould become Debitor , and therefore obliged his Son and Heirs of Tail. 
zie to pay his Debt, which could only be underſtood according to the gr. 
der of Diſcuſſion allowed by Law, after his FE xecutors and Heirs of re 
were Diſcuſt, It was anſwered, That Sir Fames his Diſpoſition beari 
expreſly to'Sir William his ſecond Son, with an Obligement to pay hz Debt, 
could be no otherways intended or Interpret, than that the lictleremainger 
reſervedout of the Tailzie, ſhould be reſerved tor his eldeſt Son, who other. 
ways had no Proviſion or Aliment, and fo being conceived in general Terms, 
That Sir Williams Heir of Tailzie ſhould Relirve Sir James Heir of Ling, 
the Clauſe bzhoved to have the ſame effe@t as to this Purſuer, as Heir of 
Line, as it would have had to Sir Fames his eldeſt Son, if he had lived, 
The Lords did formerly find, That the foreſaid Clauſe did import a Relief 19 
Sir James his Heir of Line, That the Heirs of Tailzie behoved to pay Sip 
James his Debt, without Diſcuſſing or Recurring upon the Heir of Line, It 
was now further altedged, That this Purſuer could claim no Relief as Heir 
of Lineto Sir James, becauſe ſhe was now entered Heir of Zine to Sir Wil. 
liam, who was only Heir of Line to Sir Fames, and therefore was lyable 
ro all Sir William's Debt, which comprehendec not only the Debts con- 
tracted by Sir Williams, but all Sir Fames Debts did become Sir YYiliams 
Debts, by entering his Heir, and the Purſuer being Sir Y/7i/;ams Heir of 
Line is fimply lyable for all Sir YYilliam his Debts, whatever way he was 
obliged , and can ſeek Relief of none of them from Sir 7Yil[iams Heir of 
Tailzie by this Clauſe, becauſe the Clauſe did oblige Six William and his 
Heirs of Tailzie to pay Sir Fames his Debts, And albeir the Clauſe had 
born expreſly , to Relieve Sir James his Heir of Line; Yet Sir YFilliam 
being actually Served Heir of Zine to Sir Fames, he became both Debitor 
and Creditor on the Relief & confuſione tollitur obligatio, tor contuſion is 
an unqueſtionable peremptor Defence, als effetual as payment, or Com- 
penſation, 20. The Purſyer neither is, nor can be Heirot Zize to Sir Fames, 
ſeing Sir Y/illiam was entred Heir of Line to Sir Fames, and the whole 
Eſtate Tailzied and Un-tailzied was once ſettled in the Perſon of Sir YYil- 
liam z So that the Purſger being Sir Wifiam hi Heir of Line, muſt be 
lyable to all Debts whereunto Sir Wi#iam was lyable, as contrated by 
himſelf, or repreſenting his Father ; and cannot be ſaid ro be Sir Fames 
his Heir of Zine, It was Replyed tor the Purſuer, Thar albeit ſhebe im- 
mediat Heir of Line to Sir Willem, yet ſhe is mediat Heir to Sir James,and 
would be lyable ro all Sir Fames his Nebts, although they had never been 
eſtabliſhed againſt Sir Wzl5am z and it is acknowledged, that quoad the 
Creditors, they have full acceſs againſt the Heir of Zine, and of Tailzie 
of Sir William : But all the queſtion is, Whether Sir Fames his Heir of 
Line ſucceeding both to him and Sir YYiliem , hath the benefic of the 
Clauſe in the Tailzie, importing Relzef, which cannot be denyed, ſeing 
ie is evident that Sir James lid fertle a part of his Eſtate Tailzied, and a 
| : part 
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part un-tailzied, that he did deſign to keep the un-railzied Eſtate with- 
out Burden, whenioevcr the Succeſhon ſhou!d divide berwixt the Heirs of 
Tailzie and of Line, Andas to the pr-tence of confuſion, though it was 
2n abſolute petempror Detence before the Feudal Law, when adaztio here- 
ditat is WAS att us legittin-ws nec excipiens diem nec con'itionems, But now the 
Feudal £ uſtoms h:ving ;ntroduced lo many kinds of Succeſſion, which may 
þe Qualified with all 1maginable Qualifications, the Confuſion that was 
then Perpetual, is trequently now but Temporal, duting that time that 
only one perſon is both Heir of Line and Tailzie, {vo that ſuch Clauſes muſt 
be Interpret according to the rational deſign and meaning of Parties, to take 
effe& at the firſt rime che Eſtate ſhall happen to divide betwixt ti.e Heirs 
ot Line and the Heirs of Tar/ztey fo that Sir Fames knowing clearly that 
this Clauſe could never take effeR duiing his Sons Life, in whoſe perſon 
his Eſtute Tailzied and Un-tai/zied was eſtabliſhed, his eldeRt Son being 
dead about the time he ſubſctibed the Diſpoſition, his Deſign could be no 
other, but ſo ſoon as his Eſt:te ſhould divide berwixt his Heirs ot Tailzie 
and ot Line, the Heir of Taz/zie ſhould pay his Debt, without burdening 
the Heir of Line. 

The Lords found, that the Purſuer as being both Heir to Sir YYilliam, 
and by him to Sir Fames had Right to crave Relief off the Lady Cardvoſs, 
as Heir of Tail[zie, the Succeſhon being now firſt divided betwixt the La» 
dy Cardroſs as Heir of Tar/zie, and the Puriuer and the Lady Cardroſs as 
Heirs Hoi tioners and of Z:ze,and that the concourſe of both kſRates in the 
perſon of Sir Y/ill;am , did not abſolutely extingu:ſh the obligement of 
Reliif, but only during the time that the Eſtate was 1none pe. ſon, 


| contra eodem die, 

Ne Purſues a Removing againſt the Te:nnents of Lands ap« 

pryſed by him, Compearance is made tor who alledgedthat 
he had Appryſed the ſame Lands fince 1652, and before this Appryſine, 
and ſo had equal right coming in par pſu with him, and theretore he 
could not remove the Tennents without his conſent, It was Replyed, 
7, That the Purſuers Intereſt was vey great, an41 the other Parties bur 
ſmall, and theretore hecould not hinder the Removing, 

The Lords tound, That the Removing could not ptoceed without conſent 
of both Parties, unleſs che Purſuer offered a more Solvent Tennent , or 
a greaterRent,in which caſe the intereſt of any other perſon in.re communj, 
could not without traud hinder the common acvantage ot all concerned. 


| Prince contra Pallat, December 22, 1680. 

Rthur Udny having ordered Peter Pallat Merchant in Burdeaux, toſend 
him three Tuns of W ine in one Gi/{eſþies Ship, he did 1n'oad the ſame 
accqrdingly , but ſhort!y thereatter hearing that Vdney was like to break, 
he Wrote to Thomas YYi{ſon his Correſpondent to receive the Wines from 
the Skipper, and not to deliver them to Uldney, Which Letter came before 
the Wines were delivered, but Magnus Prince Udneys Creditor Arreſted 
them inthe Ship, and obtained Decreer tor making forthcoming. Wyl- 
ſon tor Pallat having given in a Bill of Suſpenſion , and the Cuſe Ordain- 
ed to be diſcuſſed upon the Bill, Ir was alledged tor Pallat, 1%. That the 
Wines never became Udyneys, not being celivered.to hims and therefore 
could not be forthcoming tor his Debt, 2+,Though they had been deliver. 
ed,yet were not bought by a third Party boxa fide, according to the guſtom 
of. moſt Nations and the cuſtom ot Merchants, whereby the Euyer becoming 
Bankiupr, he may recover his Wines againſt the Bankrupt, or his Credi- 
LIT 4 rors, 
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to!s, 3o, There was here no ſale but a Mandat for it is notour that py. 
lat is a FaQor, and furniſhes Wines ex mandato, 4% Though there haq 
been ſale and delivery, yet that Contract is annullable, if it procceded yy 

on Fraud Dante cauſam contratiay; but here there was moſt palpable Fraug 

that a Bankrupt i» meditatione fuge ſhould call for Wines to be furniſhed tg 
him, which he knew he could never pay, It was anſwered, Thar here 
there was a proper ſale by Pallat to Uadpey, perteRed by delivery of the 
Wihes to the Skipper, for the behove of Udney , and there would hays 
been no more delivery though Ydney had been at Burdeaux , neither giq 
Pallat order the Skipper to Conſign the Wines to Wilſox his Correſpon, 
dent, but ſimply obeyed Udneys order to loaden aboard Gilleſpies Ship the 
Wines in queſtion; ſo that it the Wines had periſhed, they would haye 
been loſt to Udney, and not to Pallat, feing res queque perit ſuo doming , 
neither did Pat ſend theW ines as FaRtor,burt (old themas Merchant: Nox 
is there any pretence that Pal/at craves FaQtorage, and demands only thy 
price he gave for the Wines, but his Letter bears, that the price of the Wines 
ſhould be as he got from others, and'though the Furniſhing had been x, 
maendato , and that he might have retained till he were ſatisfied , yer ha. 
ving delivered , he hath only a perſonal 'Action, and no real Right tothe 
Wine, And as to the Cuſtom of Neighbouring Nations, and the Cita. 
tions of ſeveral Lawers for thateffe&, it imports nothing, all theſe Opj. 
nions being tounded upon the Roman Law, by which the Seller had a Hy. 
potheck in the Ware tor the price, Andas.to the 4th Point, Udyey ww 
not for three Moneths after he gave order for the Wines; nor does it ap- 
pear there was Fraud, or that he knew himſelf 5nſo/vent, when hecal 
led tor the Wines. | | 

The Lords found, that theWines being delivered to theSkipper upon!{dneys 
order, the Property was ſtated in Ydney, and that there is no Hypotheck in 
Ware, for the price by the Law of Scotlaxd ;, and found it nor releyant that 
within three Moneths after Hdneys Order he withdrew & ceſſit foro, unleſs 
it were proven by his Oath, or his Books, that his Debts exceeded his E- 
ſtate the time he gave the order, which they tound relevant to annul the 
Contra@ of Vendition , and in conſequence , Princes Decreet to make 
forthcoming, and it by way of Commerce, the Wines had been bought 
from Udney, the Parties would have been ſecure,being no way partakers of 
the Fraud, | 


The Lady Lamertoun contra the Laird of Polwart, Decemb, 23. 1680, 
A Lexander Hume of Hutton- hall and Elizabeth Hwme his Spouſe, and 
| longeſt liver of them two being Inteft in che Barony of Halyburtoun, 
to the effe& , that the longeſt liver might uplift 600 merks of. the readieſt 
of that Rent, the Wife having ſurvived , Affigns this Right to the Lady 
Lamertoun, who purſues the Tennents. Compearance is made for the Laird 
ot Polwart, who has bought the Lands, andalledges that the Seaſin grant- 
ed to Huttown-hall and his Spouſe is null, being in effe&t an 1nfeftment of 
an CA nnualrent, and bears not the delivery of a penny Money, which is the 
ſymbol of anannualrent,and though it werean 1nfeftment of Property,yet it's 
null , becauſe it did not bear, Delivery of Earth and Stone, which is the 


neceſſary Solemnity and Symbol of an 1nfeftment of Property, buronly De- 
liverance of the Ground of the Land,according to the Precept, which Precept is 
not ingroſſed in the Seaſix, but related only, and if the fixed Formalities of 
Seaſins be diſpenied with, and general Words ſuſtained in place thereof, it 
will be of moſt dangerous conſequence for the Liedges to altet the conſtant 
Stile, to ſuſtain the Deeds of Ignorant and inſufficient Nottars , for __ 
i 
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if the Sean ſhou'd only bear a Narrative of a Precept,and that Seaſiz were 
given conform thereto, it mig"\t upon the ſame grounds be pretended ſuffi- 
cient, It is true that Pury Obſerves, that an old Seaſin cled with Poſſeſ.. 
fon, was ſuſtained upon general lerms, without expreſſing the ſpecial Symbols 
and Formalities,which does not quadrat with this caſe, where theSeafin isre- 
cent, and lirtle or no Poſſeſſhon, It was anſwered tor the Purſuer, That 
whatever might be alledged in a Competition to prefer a more ſolemn and 
formal Intettmentz yet Polwart is not in that caſe, having acquired trom 
Blaikiter, and the matrer being litigious with his Author, the Lorc's did 
firſt by a ſentence of che Outcer-houſe, and then by a Deliverance in 
preſentia, upon a Petition for Blaikiter , ſuſtain this Seaſin , though the 
ſame alledgiances were then proponed, yet it is now res jud:cata. And albeit 
the Nottar might be Cenlurable tor nor exact keeping ot the Style and Form, 
yet the Seaſin cannot be thereupon annulled, 


The Lords as betore ſuſtained the Seaſsn,albeit they inclined todepoſe the 
Notta: for altering the Stile,bur they found that he was dead, 


The Laird of Dux contra the Viſcount of Arbuthnet, Fanuary 
5. 1681, 

He Laird of Dun as Doxatar to the Recognition of the Lands of Ar- 

ret and others, and of the Martiage of William cArret appearand 
Heir of the Kings Vaſſal, Putſues Declarator of Recognition, becaule the 
Lands were Liſponed to the Viſcount of Arbuthnet, without the Kings 
conſent or Confirmation, the Lands holding Wairdot the King, and als for 
the avail of the Marriage of the apperrand Heir of the Kings Vaſlal, and 
condeicended that he was Married inHo/{and,and had got 10000 merks of 
Tocher, an caves that ſum to be modified for the avail, It was alledg- 
ed for the Viſcount of Arbutbnet (who had bought the Lands trom Arrer, 
gnd had a Diſpoſition bearing 1nfefsment of the King, or of Arret, but was 
only Infett Feu of Arret ) Abſolyitor from the Recognition , becauſe 
the Lands we: e Feued by the Kings Vaſſal to the Detencer, conform to the 
old A anent Feus, and before the Reſcinding thereof in anno 1633, It 
was an{wered non relevat, unleſs the Detender inſtru that the Feu was 
for a competent avail,according to the Tenor of that old Acts, which A- 
vail is by cuſtom Interpret to be the new Retour-Duty, The Defender 
Replyed, That his Defence in the Terms proponed is conſtantly admit- 
= which though it occurs ſeldom in Recognitions, yet trequently in Ward 
and Marriages, in which no Feuer was ever put to prove the competenc 
Avail z but both in theſe caſes, and in Xirklands it is ſufficient to ſay, that 
the Feu u without d:mirvution of the Rental, which is negative, and proves 
it ſelt, and therefore was ever ſuſtained, and a competent avail preſum- 
ed, though it might be elided by alledging that the Avail was with dimie 
nution of the new Retour- Duty, and ſo not competent, in which caſe 4f- 
firmanti incumbat probatio, The Lords ſuſtained the Defence upon the Fes, 
gwuleſs the Pur[ner alledged that the Feu-duty i with diminution of the new 
Retour- Duty, As to the Marriaze, the Detender alledged, That the 
Condeſcencence of getting ſuch 4 Tocher, could not inter a Modification 
Equivalent thereto, but the Modification can only be according to the E- 
ſtare the Vaſlals appearand Heir had the time of his Predeceſſors death, 
and fo could not extend to the Tocher he got atter his Predeceſſors death, 
2%, The appearand Heir is a Reſidenter in Holland, and hath never own- 
ed, gor will own t!.is Intetrment, by which he can have no benefic, his 
Predeceflor having fold the Land to be holden of the King, and there- 
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fore his Marriage can be but Eſtimat according to the Eſtate he had in 
Scotland when his Predeceſſor died , anJ theretore he cannor be perſonal] 
lyable tor any modification,ſeing he enters not nor Poſlciles, / 

The Lords found, that the appearand Heir cou!d not belyable, henor 
being enteed nor Poſleſſed, and that he could only be lyable tor a compe. 
cent Ayail, effeirand to the Eſtate of the appearand Heir which he had the 
time of his Predeceſlors Death, without conſideration of the Tocher he 
20t after his Predeceſſors death, 

Cheiſly contra Cheiſly, eodem ale, 

On Cheiſly Purſues Mr, Willtam Cheiſly to deliver him an Extra@ of 
[aſtruments ot Intimation of ſeveral Afſignitions, made by his Facher 
co the Purſer, and tor that effe& to produce his Pro/hocal , that by in. 
ſpettion thereof it might appear, whether theſe Inſtruments of Intimation 
were therein, The Detender alledged , T hat In'truments of 1ntimgzjog 
are never inſert in Prothocals de eonſuctadine, and that Notta!s were nor 
obl:ged upon ſuch pietences to b:ing in their Prothecals to Edinburgh tor 
inſpetion which wou'd breed them an intllerable trouble. The Purſyer 
anſwered, that all Notrars at their Admiſſion give Bonds to keep Prothg- 
cals of all Inſtruments of Seaſin, Reverſions,. and other Inſt;uments of im. 
portance, and 1xtimations were of Importance, and that Prothocals were 
Books tor publick intereſt, and no man ſhould be refuſed inſpetion thereof, 
more than the Regiſters, or the Protho: a/s brobg'it in to the Clerk Regi. 
Ner. It was Replyed, That other Inſiruments of Importance were never ex- 

tended further than to real Rights of Land, or Annualrenr, 

The Loids found, that Inſtruments of Int:mations of Afſignartions werg 
not accuſtomed to be inſe:t in Prothocals, and theretore touno not Nottarg 
obliged to bring in their Prothocals, to give privit parties inſpeion, but 
Ordained the Detender to Depone, whether theſe Inſtruments were 1uſerg 
in his Prothocal, and to p. oduce what he acknowledged upon Oath, 


Bruce contra Hepburn, Fanuary 6.168. 

M Ary Bruce being provided to a ſum due by a Bon? granted by Sir 

Fawes Keith, toumquhile Dougal M*pherſon and his Spoule in Life- 
reut, andto Fohn M*pherſon their Son in Fee, containinga Claule with power 
zo l' ouval 19 ap/ift and diſpoſe of the ſum during ks Life at his pleaſwe, 
upon this Bond the:e was Infefrment of Annualrent, and Mary Bruce Res 
lit of Fohn M*pherſon purſuing thereupon, Comperrance was made for 
Patrick Hepburn , who produced a Diſpoſition of this Right from Dougal 
AM*phes [on , and craved p-eterence in reſpe&t of the Clauſe in the Bond, 
whereby Dougal had power to Diſpene, It wis anſwered , That there is a 
Diſcharge produced by Dougal in tavours of Fob his Son, of that Clauſe 
prior to Patricks ND (poſition, It was Replyed nox relevet, unleſs the Dif- 
charge had been Regiſtrar in the Regiſter ot Seaſins and Rewerſcons, for this 
Clauſe being in an 'nfeftment, it could be no otherways evacuat againſt ſin» 
eutar Succefors , but by Reg:ſtration in the Regiſter of Seaſins, It was 


Duplyed, That the A& of Parliament for Regiſtration ot Seaſins and Re- ' 


verſions,is only extended to Bonds for Revetſions and Diſcharges thereof and 
Aſſignations thereto, but this 1s only a perſonal Proviſion, therefore it may 
be Diſcharged effeually, without Regiſtration: Likeas it was Regiſtrat in 
the ordinar Regiſter, and was granted betore Mary Bruce was Married to 


Mepherſon, : 
The Lords ſuſtained the Diſcharge, and found no neceſſity of Regiſt: ati- 

on thereof, j 
ume 
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Hume contra Hume, eodem die, | 


Eorge Hume purſues Mr. Patrick Hume upon this ground, that umquhile 
(G Hume of Rentoun having granted Bond to one }3/'et in London,where- 
unto George Hume 1s Ailigney, and charged Rentoun _—_—_ he did 
Suſpend, and found an inſufficient Cautioner,but Mr, Patrick his Sor atteſt- 
ed him to be ſufficient. The Purſuer having diſcuſt the Suſpenſion againſt 
Sir Alexander Hume now of Rentoun,he inſiſts againſt Mr, Patrick as Atteſter 
for payment of the Sum,who alledged, 1®, That the Bond of Caution was 
null, containing an Obligment for Rentoun to relieve the Cautioner, which 
Rentoun ſubſcribed not 3 ſo that this Bond being in effe&t a mutual Con- 
tra@, cannot oblige the Cautioner, unleſs the Principal had ſubſcribed, 
It was anſwered, That whatever may be pretended as to Bonds, where 
one Party is Principal and another Cautioner, when the Cautiouer ſab. 
ſcribes and the Principal ſubſcribes not, yet there is no ground to quarrel 
Cautioners in Suſpenſions who do not become obliged with the Principal, 
but for the Principal, that he ſhall pay what ſhall be decerned ; and tho 
the Bond contain a Clauſe of Kelief, though the inſolvent Cautioner did 
not ſee to the ſigning of that Claule,it imports not, *The Lords ſuſtained 
£ the Bond of Caution, though the Bond of Relief was not ſigned, The 
Defender further alledged, That, he did only atteſt the Cautioner in the 
ſecond Suſpenſion, and therefore was not conveenable till the Cautioner 
in the firſt Suſpenſion was diſcuſſed. * The Lords repelled the Defence, 
© but ordained the Purſuer to aſſign Mr. Patrick to the firſt Bond of 
© Caution, upon payment. The Defender further alledged, That neither 
Cautioner nor Principal could be diſtreſt for the Sum, becauſe he offered 
to prove by the Chargers Oath, that the Bond was granted to Jehn Hume 
of Kelſo, or to his behove, who was forfault, and lo it fell to the King, 
likeas Rertoun obtained Diſcharge of it from the King. It was anſwered, 
That the Donatar to the Forfaulture concurs with the Charger, whoſe 
Gift was anterior to the Kings Diſcharge,and which Giſt ks no Decla. 
rator, being a Forfaulture in Parliament, © The Lords repelled the Des 
* fence, in reſpe& of the Anſwer, The Defender further alledged, That 
he produced a Letter from the King to his Commiſſtoner,recorded in Par- 
liament in favours of Rentour, bearing, * that the King knew that Rentoun 
© was damnified by ſuffering for his Father, in obedience of his Royal 
* Commands in 8cco pounds Sterling, and that he had promiſed to ſee 
© him ſatisfied, and that this King conceived himſelf obliged to ſee his Fa- 
thers Promiſe made effeual in the way he promiſed,to wit,to cauſe theParli- 
ament take an effeFual courſe to ſatisfieRentoun,and therefore the King did re- 
commend it to his Commiſſioner, that courſe might be taken in the Par- 
liament for Rentouns iatisfaction, which Letter is before the Kings Gift of 
Forfaulture, whereby the King acknowledged himſelf Debitor in a liquid 
Sum'to Rextourn, which therefore founds a Compenſation againſt the Do- 
natar, who is the Kings Aſſigney. It was anſwered, That the Letter doth 
neither inſtruct that the Kings Father,” nor himſelf were perſonally Debi- 
tors to Rentoun, obliging themſelves to pay, but only to iterpoſs that the 
Parliament might take courſe, 

The Lords found, that the Letter did not make the King perſonally 
Debitor, and therefore repelled the Compenſation. 


The Town of Wigtour contra the Town of Stranraver, eodem die. 
T* Magiſtrats of Wigtourn and Magiltrats of Stranraver, having by a 
| ContraQ agreed, that there being a Proceſs againſt the Ere&tion of 
Stranraver in' a Burgh-Royal intented at the inſtance of Wigtown, having 
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the fole priviledge of Trade from the Water of Cree to the Iriſh Sea by their 
Charters, and the Engliſh Oflicers having ſent a Party to quarter for the 
Ceſs impoſed on Wigtour, the Provolt,Baillies, and Councils of both Burghy 
did therefore tranſa&, ſeing Stranraver was never 1nrolled in Parliament, 
nor burdened with any Aſſeſſment 3 * therefore they bound and obligeq 
© them, and their Succeſſors in Offce, to pay in tothe Magiftrats of Wig: 
© tour the fifth part of all the Aſſeſſments to be impoſed upon Wigtoun, ( 
© Jong as no Proportion of Aſſeſſment was impoſed upon themſelves; ang 
therefore Wigtoun diſcharged their Proceſs againſt Stranraver, whereupon 
Wigtoun having charged Siranraver for the fifth part of their Supply 3 They 
Suſpend and raiſe ReduGtion, upon theſe Reaſons, 19. Thar the ContraQ 
bears, to have been done by the Yuartering of Souldiers, which Was, vis Ma. 
jor by the Uſarper, 20, This ContraQt is only by the Magiltrats and Coun- 
cil, who by their Office could not impoſe ſuch a Burden upon the Burgh, 
yea though the Community had concurred,becauſe there is anAQ of Parlja. 
ment diſabling Burghs to dilapidat their Priviledges. It was anſwered for 
VWigtoun, That albeit Magiſtrats cannot abſolutely Diſpone and Alienat, 
yet they mayTranſaQi» re dubiazand as to theAlledgiance,that theContra 
was homologate byPayment, even fince the Kings Reſtauration It deny'd, 

The Lords found, that the Magiſtrats and Council of Stranrazey could 
not Burden their Town with this Burden of Aſſe{Iment, either by con- 
traQting or paying it, and therefore reduced the Contract, and left either 
Party to purſue their Rights as they were before the ContraQas accords, 


The Heretor of the Miln of Glezaſſer: contra the Tennents of Spado, 
codems die, | 
He Heretor of the Miln of Glenaſen having purſued the Tennents of 
Spado for abſtrated Multures, and Litiſconteifation being made, and 
Probation led; at Adviſing of the Cauſe, the Lands of Spado were found 
Thirled,but nothing was proven as to the particular AbſtraRions, which be- 
ing objected, the Purſuer anſwered, that he having libelled particular 
Quantities, the Defender proponed his Defence without _— the 
Quantities, which therefore freed the Purſuer from proving thereof, ſo that 
they muſt be holden as -proven, for when Defenders acknowledge not 
the Quantities, they do propone their Defence denying the Quantities, 
It was Replyed, That though Defenders are not ſo cautious ſometimes, as 
to expreſly deny the Libel or Quantities, yet that never liberats the Purſuer 
from proving,unleſs the nature of theDefence import an acknowledgment 
of the Libel or Quantities,as lawfully Poynded in a Spxilzie,which acknow- 
ledgeth the Defenders Intromiſhon, but alledgeth that it was warrantable, 
and ſo no Spuilzie. 
The Lords found, that the not denying the Quantities did not acknowledge 
the ſame, yet they granted Commiſſion to take the Defenders Oaths in the 
Country, what were the true Quantities of the Abſtrations, 


Ewing contra Burnet, January 7. 1681. 

Ohz Ewing Merchant in London, purſues Mr. Andrew Burnet for pay* 
ment of 600 pound Sterling contained in his Bond, which being formers 

ly diſpute, it was found * that this Bond was but a corroborative Security, 
* for what Sums was due by Burnet or his Brother Thowas to Ewing, unlels 
* the Bond had been granted upon TranſaRion, to wit, that Ewing having 
© Arreſted Burnet at London,he had given in an Accompt to Burnet of Sums 
* alledged due by him or his Brother, exceeding the Sum in this Bond, and 
* had given him an Abatement to prevent Plea,»which was found relevant 
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t {cripto vel juramento, It was now further alledged, That though the Tranſ- 
action was not ſo proven, yet Burnet muſt be lyable not only for his own 
Debt, but for his Brothers, there being produced a Tratt of Letters for ſe- 
yeral years by Burnet to. Ewing, deſiring him to honour his Brother Thomas 
Burnets Bills, and that he ſhould put Proviſions in his hands for ſatisfying 
thereof 5 and now he produceth Bills of Thomas, exceeding the Sum in this 
Bond, which was Proteſted and not Payed. It was anſwered for Burzet, 
That theſe Letters being amongſt Merchants i# re mercatoria,can oblige Bur- 
et no further than for ſuch Debts of his Brothers whereof Ewing gave no» 
tice in due time, but cannot import an abſolute Engagement for the Sums, 
eſpecially after Thomas is broken 3 for though Bills granted by a Merchant 
upon his Correſpondent, have the moſt ready Execution, yet if the Obs» 
tainer of the Bills do not with competent Diligence preſent them for Ac- 
ceptance,and in caſe of Non-acceptance,Proteſty and in cafe ofAcceptance 
preſent them again at the time of Payment, and in caſe of no Payment 
Proteſt, and in due time return upon the Drawer, the proteſted Bills will 
not ollige the Drawer, it medio tempore the Correſpondent brake, much 
more muſt this hold ex natura negotiz in this caſe, that Burnet cannot be ly- 
able unlels he had timous advertiſement to put proviſionsin Ewings hand, 
and whereas Ewing produces his Copy-Book of Letters, bearing Letters 
from Ewing to Burnet, advertifing kim of his Brothers Bills, he is content to 
hold that Book for Probation, Ewing Deponing that it was made up of 
the Original Letters written to Burnet, It was Replyed, That Burnets 
Letters are abſolute and reiterat ingagements for all his Brothers Bills, and 
he ought to have ſecured himſelf by Infeftment of his Brothers Eſtate in 
Scotland, or otherways, his Brother being then a FaCtorin Holland of great 
credit, and having a conſiderable Eſtate in Scotland, the. Defender might 
better know the condition of his Brother thana Stranger. 
The Lords found that theſe Letters being in re Mercatoria, did only o- 


blige bzrnet for his Brothers Proteſted Bills, whereof Ewing gave him 


tinieous advertiſement after the Bills were Proteſted, and that, he might 
have procured proviſions from his Brother, or ſecured himſelf for theſe 
Bills, but that the Bills having lyen long over Proteſted, without adver- 
tiſement, till his Brother was broken, that he was not lyable further than 
was made known to him 1n due time, but found the Advertiſements pro- 
bable by his Oath, or by Ewings Letter-Book, he Deponing that it was 
truly made ups 


Ogilvie contra Hamilton, eodeme die. 

'Tilvie of Logie having by Contra& Diſponed a quantity of ViQual to 
() James Hamilton, he charges for the price : = Suſpends upon this 
rcalon, that his receipts of the Victual bears expreſly, that every Boll want- 
ed eleven pound of weight, whereof he muſt have abatement conform to the 
Aa ot Council ordering all Bargains between Merchants to be by weight. It 
was anſwered, That this Bargain was before theAct of Council,although the 
delivery was after, and therefore the delivery behoved to be regulate ac- 


cording to meaſure,as the Bargain was made,and not according to weight. 
Which the Lords found relevant. 


Landie contra the Marqueſs of Dowglaſs, January 11, 1681. 
M R. Robert Lundie as Aſſigney by yon Jack to a Bond of 50000 merks 
granted to her by the Marqueſs of Dowglaſs, charges the Marqueſs 
for payment, who Suſpends, and raiſes Reduction upon theſe reaſons, 
1 That albeit the Bond bear borrowed Money, yet it is notour that Janet 
Mmmmm 3 Jack 
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Jack was a perſon of no fortune, but in the Marqucſs Family, and was ne. 
ver able to lend any Sum, and therefore unleſs ſhe can inſtru@a juſtcauſe 
the Bond muſt be declared null, and ſire cauſa. 29, If necd beis it is of. 
fered to be proven that the Bond was granted ob turpemanſam, ſcilicet ftu- 
prom, which is reprobat in Law. 39. This Bond is Diſcharged, andthe 
Dilcharge is produced long before the Aſſignation, The Purſuer anſige. 
red, That all Promiſes and Obligations are with us effe&tual; and if there 
be nocauſe onerous, it is always interpret Gratuitous and Donative, Tg 
the ſecond, the Law ſays, 1. 4. $. 3. f. de condiftione ob turpem cauſaw, 
Mulier turpiter facit, quod fit Meretrix, ſed non turpiter accipit mercedem 
curs ſit Meritrix, and 1.8. bid. in turpi cauſa, ex mutua turpitudine, potior eff 
conditio poſſidentis ; ſo that Janet Jack having the Bond, the Marqueſs who 
is in eadem turpitudine cannot object. '2%, Though this were relevant 
ſcing the Bond bears borrowed Money, it is-only probable ſcripto vel jux4. 
wento of the Aſſigney;and as to the Diſcharge,there is a Kedudion apain(t 
the ſame produced; Firſt, upon Extortion and Force, that it was pranted 
by the ſaid Fanet when ſhe was kept cloks in a Chamber in Dowglaſs, 20, 
Upon Minority. It was Replyed, That the alledgiance from the Ciyil 
Law is an aſſertion of Uſpian who was a Heathen, and is rejeGed by alj 
Chriſtian Nations, and by our cuſtom z and albeir the parity of the Tyr. 
pitude might hinder reſtitution, becauſe potior eft conditio Pojjrdentisyet the 
Marqueſs not having payed, he 1s 1n poſſeſion of the Sum ES In: potiore 64- 
ſu + And what-ever might be alledged as to obligementsex poſt fatFo,which 
were not anterior to, and the inducements of Crimes 3 lt is notour this 
Bond was granted to induce Fornicalion, that Janet Jack becamean impudent 
Strumpet to the Marqueſs and others: And as to the ReduGion of the Dil; 
charge ex metus cauſa, it is not relevantly Libclled ; but however there are 
produced ſeveral Letters poſterior to the Bond, requiring Janets Mother 
to deliver upthe ſame, in reſpect of the Diſcharge granted before, and as 
* tothe Minority, the Diſcharge bears a pronneſs upon Janets great Oath we- 
wer 10 quarrel the ſame;, and by theAuthentick Sacrawenta puberumyand by the 
_ cuſtom ofthis Kingdom ſuch Oaths exclude the reititu of Minors, It was 
Duplyed, That this Bond contains only an Aflertion, but no Oath, unleſs 
the Name of God had been invocat, and the acting contrair to fuch aflerti- 
ons infers no Pe:jury, | 

The Lords found that the want of a Cauſe was not relevant to reducethe 
Bond,but in reſpe@ of the notoriety, that the Caule expreſt of Ione lent, 
could not be true,they ordained Witnefles to be Examined what wasthe true 
Cauſe of the:Bond, before anſwer as to the Turpitude, or as to the Oath, 
but found that the Letters produced did ſufficiently eleid the alledgianceof 
the Extortion of the Diſcharge. 


Monrocontra Gordon, eodens die, '; 
Ir George Monro having right to an CAppryſing of the Lord Raes Eſtate, 


' purſues ReduGion again(t Gordon of Gordonitoun and other Apprylers, 
who took Terms to produce, and after the Terms run, and Certification 
oranted,do now alledge no Certification againſt the Principal Bonds, where- 
upon the Appryſing proceeded, becauſe they are Regiſtrat in the Books of 
Council and Seſiion, and the dates of Regiſtration condeſcended upon. 
20, No Certification againſt an Inhibition by the Defenders Author, becaulcit 
is Regiſtrat &- 7 publica cuitodia ; and becauſe that Author,nor none to re- 
preſent him is called. It was anſwered, That theſe alledgiances are notnow 
competent, becauſe by the Att of Regulation they could only be ſuſtained 


- whenpropon'd beforeTerms are taken,in which caſe thePurſuer would -_ 
en 
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been obliged to have ſearched the Regiſters of Seſſion, and ifhe found the 
Writs Regiſtrat at the time defigned, he would have called for a Warrand to 
the Clerk-Regiſter to have produced, but that being then omitted, it is not 
now receivable. Neither is the alledgiance of the Defenders Authors not being 
called, which ifit had been proponed iminitio,the Purſuer would have cal- 

I&d him, and the Defender upon the Citation in the Improbation ought 
to have raiſed an Incident, and executethe ſame to the day of Compear- 
ance in the [mprobation, but cannot now delay the Purſuer upon calling 
the Defenders Author,or to recovering the [»hibition;and as to the alledgi- 
ance of the Regiſtration of the I»bibition, it is neither competent, nor re« 
levant z for the Regiſter of [nhibitions is not for Conſervation, but for Pub- 
lication, and doth not retain the Principal [zhibition, 

The Lords found,that the Defenders not having before Terms were taken 
to produce,offered the Dates of the Regiſtrat Bonds,that it could not now 
oblige the Purſuer to ſearch the Regiſters, but they allowed ten days to the 
Defender to ſearch and produce the Clerk-Regiſters Atteſtation, that theſe 
Writs were in the Regiſter. In which caſe the Lords would give warrand 
to the Clerk-Regiſter to produce the Principals. And the Lords repelled the 
Defence upon the Regiſtration of the Inhibition, in reſpeR the Principal is 
not kept in that Regiſter, and repelled the Defence, in not calling the De. 
fenders Author, in reſpe& of the Act of Regulation, and State of the Pro- 
cels.but ſuperceeded Extra till the firſt day of February,and granted Horn- 
ing again(t any havers thereof wedio tempore. 

The Town of Bawff contra Ruſſell, eodem die. 
rs Town of Bamff having charged K»ſel/ for the Supply, and ſome 
other Feu-duties of the Town , he Suipended upon this reaſon, that 
the Stent-K oll is moſt exorbitant, burdening him with more than the half of 
the burden of the Town, and that the Stent-Roll firſt produced did not 
bear the Oath of the Stenters, and that the ſecond Roll bearing their Oaths 
now produced is not Signed by them, but - the Clerk. 

The Lords ordained either Party to condeſcend upon the moſt unſuſpe& 
perſons in Town, that they ſhould name three or four to Stent the Suſpen- 
der upon Oath in his juſt proportion with the reſt of the Town, and 
that in reſpe@ of the exorbitancy of the Suſpenders proportion- 


Trotter contra Rochead, January 12, 1681. 

nan Aion of Compt and Reckoning between Catharine Trotter Lady 
Craig- Leith and Rochead Lady Preſtoun-Grange younger her Daughter, 
The Auditor reported the points following 3+ Imprimis, The Lady Craig- 
Leith by her Contra@t of Marriage is provided to Chalders of Vicu- 
al yearly, out ofthe Lands of Craig-Leith, to be uplifted yearly between 
Tail and Candlemaſs, and her Husband having died after Martinmaſs, but 
before Candlemaſs, ſhe claims that years Annuity, It was alledged for the 
- Heir her Daughter, that ſhe being both Heir and Executor, the whole year 
in which her Father dicd belongs to her, as Executrix , according to the 
known cuſtum between Executors and Liferenters or Heirs, wherein the 
Legal Terms of Whitſunday and Martinmaſe are only reſpetted, as the Rule 
tor Diviſion, ſo that if the Defun die after Whitſunday, his Executor hath 
the half of the Cropt that is payable at Candlemaſs thereafter; and if he 
die after Martinmwaſs, though before Candlemaſs, the Executor is to have 
that whole Cropt. It was anſwered, That though this hold in Infeft- 
ments of Property, or in Annualrents payable at Whitſunday and Martine 
maſs, yet this Annualrent is only payable once in the year, at Candlemaſe. 
Mmmmm 4. It 
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It was Replyed, That what-ever might have been pretendeJ, if this An. 
' nyalrent had been conſtitute to be payable at two precile Terms, Cangle. 
maſs and Lambmaſs ; yet here it being conſtitute payable between. Trill ang 
Canalemaſs, the ordinar time of payment of Ferms, the diviſion with the 
Defunts Executor mult be according to the divilion of Farms, *The Lords 
* found that the Executor had right to the whole yon Farm, her Father 
* having died after Martinmaſe , albeit before andlemaſs and that the 
© Liferenter had right to no part thereof; The Relict did alloinſiſt for the 
halfof her Hysbands Moveables, there being no Children but one, who is 
Heir, who cannot crave a Bairps part, unleſs ſhe wouJd confer the bene. 
fite of the Heretage. It was anſwered, that the Heir 1s excluded from a 
ſhare of the Bairns part, unleſs the Heir confer, but this conters nothing to 
the Relids part, who can have only a third, if there be Bairns one or moe, 
and the one Bairn will be both Heir and Fxecator, and have the Bairng part 
without Collation. * The Lords found that the Heir had the whole Bairns. 
* part, without Collation, there being no more Bairns, and that ſhe yay 
© nut obliged to confer to increaſe the ReliQts ſhare. The Relitt did alſoin- 
fiſt for a Legacy of 6000 merks left her by the DetunQ, It was anſwered, 
That ſhe cannot both claim the Legacy and her Third, becauſe debitor non 
Preſumitur dovare; and Legacies aregrdinarly undcrſtood to be in ſatigfa- 
ction of the Legatars intereſt, as where the Law provides the Executor to a 
third part of the Deads part for executing the Teſtament; yet if there be a 
Legacy, the Executor cannot claim both, and here the Legacy is left without 
prejudice of her Contraft, but doth.not bear without prejudice of her third, 
and therefore the Defun&s mind hath been to give ber this Legacy in place 
of her third. It was anſwered, That Legacies 1n our Law is ever under- 
ſtood to be out of the Deads partz and albeit where the Law gives a third 
to Strangers Executors, having no obligment to execute the Teſtament, 
whetein Legacies left to the Executors are accounted in ſatisfaction, yhat ig 
by an expreſs proviſion in the Statute, and cannot be drawn to this caſe, 
but the Defunct mult be underſtood to leave out of his own ſhare 6000 
merks to his Relictz for' if he had only intended to make up her third 
6000 merks, it had beeneafily ſoexpreſt, 

The Lerds found the Legacy due out ofthe Deads part, and no part of 
it out of her own Third, bur that ſhe had right both tv it and the Legacy. 


Calderwood contra Courtie, January 13. 1681. 

Ourtie having truſted a Bond to Calderwood, he purſued | im for delis 
$ very of the Bond, or the Sum therein mentioned, and obtained De- 
creet, which being Suſpend&d, and it being alledged that the Bond was 
loſt in a Proceſs among the Clerks. T he Lords allowed the tenor 10 be proven 
incidenter iz this Proceſs, which was accordingly proven by the Oaths of 
the 0rdinar, who peruſed the Bond in Proceſs,*and heard the Cauſe, and 
by the Advocats and Clerks, and accordingly a Decreet of Tenor was Ex- 
tracted ; But the next day a Bill was given 1n for recalling of the Decreet, 
becauſe the Tenor did not expreſs the Writer of the Bond, and the Witnel- 
ſes inſert, ſo that it would be found null by the Act of Parliameat, Requi- 
ring the Deſignation of the Writer and Witneſſes, and becaule the mean of [m- 
probation 1s thereby wanting, and albeit it had been proven who was Wri- 
ter and Witnelles ſpecifically deſigned, yet if the Witneſſes were called, 
they coul not aſtruct the Bond, unleſs they ſaw the Subſcription 10 the 
Principal Bond, which neither ExrreT nor Tenor could ſupply ; forit cl- 
not be preſumed that Witneſs can remember what Writs they Subſcribe 
to, and therefore the Style of Terors is not only, T hat there was ſuch 4 

| Writ, 
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Writ, and how it was loft, but that the matter contained in it was truly done ; 
For :hough by our Law delivery of Money, or other deeds of Importance, 
where Wei uſes to beadhibite, is not probable by Witneſles, yet it hath 
this neceſſar Exception, that if Writ was once adhibite, and by accident loſt, 
Witneſles may prove that there was ſuch a Writ, but it mutt alſo be pro- 
ven, that the Contents of the Writ were truly ſo done, otherways that 
oreat ſecurity of the Liedges would be evacuat by forging falſe V Vrits, and 
pretending them to be loſt, when truly they are deſtroyed by the Forg- 
ers or Uters, and fo proving the Teror, that there was ſuch a Writ, there 
were no remeed to redargue it, and therefore Law doth neceſfarly require 
that the Contents of the V Vrit mult alſo be proven, as the delivery ot the 
Money, or the like, and therefore rei geffe veritas muſt alſo be Libelled 
and proven. It was anſwered, That theſe grounds cannot hold in this 
caſe, where the Þ rincipal Bond was' produced, and a Diſpute thereon, with- 
out any ſuſpition or pretence of Falſhood, and the fame proveri by the 
Oath of the Lord Ordinary who heard the Cauſe, and peruſed the Bond, and 
by the Oaths ofthe Advocars who produced their Intormations, bearing no 
ground of juſpition, and therefore this was not competent to recall the De- 
creet of Tenor lawfully Extracted; nor was it proper for Conrtie to obje& 
againſt his own Bond, bur if the Debitor did object againſt the Execution, 
the Lords might then conſider the ſame. | 
The Lords refuſed the defire of the Bill, and would not recall the Dez 
creet of proving the Tenor, - i 


Garven contra Trotter, eodem die. | E - 
Homas Garven purſues a 'ReduGion of a Decreet-Arbitral pronounced 
by Parrick [ ailzifer between Lottor Trotter and him, in which Pa- 
trick did allow two Receipts by Garven, as ſeveral payments, where the 
Sums were near one, and the day of the Receipt the ſame, but to make 
them appear two, the Date of the one was vitiat. It was anſwered, That 
the Decreet- Arbitral is opponed', 'and Arbiters do not inſert particular 
Debares and Inerloquutors in their Decreets, nor keep they any thing 
upon Record, b.t they do proceed npon the acknowledgment of either 
Parties, and upon ſuch probation as are ſufficient to convince good men, 
although not having all the ſolemnities requiſite in Law, and thtrefore 
the Arbiter ought to tie Examined, if theſe Diſcharges were produced to 
him, and allowed by him as diſtinct, and whether the Parties did acknow- 
ledge theſame, and made no objeion againſt them. It was Replyed, That 
this could not be proven but by the Oath of Party, or VVrit, It was Du- 
plyed,T hat if this hold, all Decreets-Arbitral import nothing, ſeing they 
never <cxpreſs the points in Debate, nor che Probation; but ſeing both 
Parties did truſt the Arbiter, though they may queſtion his opinion or 
judgement, yet they cannot refuſe his Oath, what was done 1n matter of 
Fa&,or what was produced or acknowledged before him, eſpecially ex in- 
tervalo, unleſs immediatly upon intimation, or pronouncing his Decreet, 
they had proteſted againſt any particular which he had ſuſtained, either in 
relevancy or probation, 


The Lords before Anſwer Ordained the Arbiters Oath to be taken, 


Schaw contra Muir, Fanuary 14, 1681. 

Chaw of Grimmat having Appryſed the Lands of Sheill, Purſues Fohn 
k Muire a prior Appryſer, for Declaring his Approſing extin and ſatiſ< 
fed, 1n lo far as he had upon his Approſing taken a Decreet of Maiils and 
Dacics, againſt all che Teanencs for cerrain years, and ia all time coming , 
Naznn and 
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and by vertue thereof had upliited the Maills and Duties. The Defender 
alledged, That hewas only comptable tor his actual Intromiſſion, ax leaſt 
for the Rental of ſuch parts of the Lands, as he once entered in Poſſefign 
of by uplifting of the Duties; for it is a known Principle, that Appryſer, are 
not obliged to intromet, and is only lyable ro Compt tor the Rent of theſe 
Roums that once he begins topoſſeſls. It was anſwered, That this groung 
15 not controverted, —_ Appryſers attain no Poſſeſſion, but where th 
take Decreets for Maills and Duties for all time coming, they thereby ar. 
tain a Civil Poſſeſſion, and no other Appryſer being poſterior hath an 
Remeid, but are as effeQualy debarred by the Decreer, as it they had been 
in Poſſeſſion, and had Competed and been excluded, tor no Law nor Re. 
ſon can oblige any perſon to purſue the Tennents, where he knows heczq. 
not prevail - and whatever might be pretended as to diſtin Tenemegrs 
and diſtin Land, that one Appryſer taking Decreet againſt the whyje 
Tennents, and lifting the Rents only of ſore Baronies and Tenements, ang 
abſtaining from the Rents of other whole Tenements diſtin& and diſtane, 
where poſterior Appryſers might have Purſued the Tennents of theſe gif. 
tint Tenements, and thereby force the: firſt Appryler, either to Poſſe 
that he might be ſatisfied, or to ſuffer them to Poſleſs ; yer here there ig 
but one ſmall Tenement contiguous, and it the firſt Appryſer Poſſeſſing the 
moſt part, omitting any of the Tennents , the Purluers were not vþblj. 
ged to enquire therein, but might warrantably preſume that he hathlifted 
rom all, by his Decreet, and that he was not impeded; and if by Fraud 
or Collufion he hath negle&ed ſome of the Tennents, or ſuffered the 
common Debitor to lift the Rents ſebi imputej, he muſt Compt for them ag 
if he had lifted them. 

VVhich the Lords found relevant, and found the Defender lyable to 
Compt for all the Tennents contained in his Decreet, unleſs he inſtru& 
how he was excluded ; but as for the common Debitors poſſeſſion by his 
own Labourage, which the poſterior Appryſers might viſibly know, there 
was nothing alledged to be in the Decreet concerning the common Debi. 
tor, and ſo nothing wasdetermined asto that point, bur that the Defender 
was to be Comptable for all the Tennents contained in his Decreet, lying 
contiguous in one Tenement, whereof the Poſſeſſion of the greateſt part 
was acknowledged. | 

Sir James Dick and other Creditors of Baillie Majoribanks, Contra 

Alexander Chapeland, January 18. 1681. 

Lexander Chapeland, Having obtained a Decreet againſt umquhile 
Baille Marjoribanks, He gave in a Bill of Suſpenſion, and the Lords 
ordained the Cauſe to be diſcuſſed upon the Bill, whereupon the Ordinar 
having heard the Cauſe, Found the Letters orderly proceeded, but before 
ExtraQting Chapeland denunced Marjoribanks , being then a dying, and 
now dead ; his Creditors Supplicat the Lords, ſhewing that Chapeland had 
unwarrantably put the Letters of the firſt Decreet to Execution, and De- 
nunced the common Debitor, whereby his Eſcheat would fall, and there- 
fore he ought to bring back the Horning, and cancell it, asunwarrantable, 
becauſe after Suſpenſions is paſt, Execution of the firſt Necreet is thereby 
Suſpended, till byanExtrated Decreet ofSuſpenſion the Letters be found or- 
derly proceeded,and be ordained to be put to furtherExecution,after which 
the Charger way either put the Letters the firft Decreet to further Exe» 
cution, ar take new Letters upon the Decreet of Suſpentionz but before 
ExtraQing,the Suſpender is ſtill # ##9and may apply to the Lords. It 


was anſivered, that after pronouncing of the Decrect, albeit not Exteadied, 
the 


w 
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the Charger might warrantably Poynd or Denounce upon the firſt Letters, 
eſpecially ſeing theDeercet was warrantably Extracted, without any (top, or 
application for one. 29, By the Denounciation, Right is acquyred to the 
King of the Defun&s Eſcheat, which cannot be taken away ſummarly, with 
out calling the Kings Officers, 35, Whatever may be pretended in a Suſpen- 
fion palt the Sjgner, Yet this was but a Bill with a Deliverance to diſcus 
thereon. It was Replyed, that the Lords have declared, that warrandsto 
diſcuſs upon Bills of aſpenſions, are in all poynts equivalent to Bills palt 
the Signet. 

The Lords found that the warrand to diſcuſs the Bill was equivalent to a 
Signet Suſpenſion, and that the Letters upon the firſt Decreet could not be 
put tO Execution till a Decreet of Suſpenſion were Extracted, and therefore 
granted Suſpenſion tothe Creditors without Caution or Confignation, but 
would not call back the Horning till the Kings Officers were called. 


Earl of 2 ueensberrie contra Irving, eodem die. 

He Earl of Qzeensberrie having obtained Decreet both of general and 
ſpecial Declarator of Non. entrie againſt Irving of Cove, He Suſpended, 
and raiſed Reduction, in which the Decreer being turned into a Lybell. 
The Defender alledged that he could be lyablein no Nox-entrie to the Pur- 
ſuer, becauſe he and his Predeceſſors held of the Lord Carlile, and were 
never Vaſllals taking thcir holding of my Lord Zneensberrie, and therefore 
cannot be decerned for Nor entrie to him, till he produce a progreſs of 
Rigbts from the Lord Carlyle. 29. Though his progreſs were produced, 
the defender cannot belyable for the full Duties fince the citation of the 
general Declarator, becauſe that is only due for Contumacie in willfull 
lying out, and therefore can have no effe& till the Purſuers right to the 
Superiority be produced and known, The Purſuer anſwered, That he 
oduced his Seafin ab initio, which is more than ſufficient for Superiors, 
and ifthe Defender will diſclaim, he may do it upon his perrill of Diſcla- 

mation, It was Replyed, That there can be no hazard of Diſclamati 
unleſs the Defender or his Predecefſors had acknowledged that he had re- 
ceived Charters from him or his Predeceſſors. . 
The Lords found that he was obliged to produce a progreſs of Rights to 
the Superiority, and Reſerved tothemſelves after aieies to determine, 

whenthe ſpecial Declarator to the Maills and Duties ſhuuld begin. 


Cant contra Herreis, eodem die. 

Atharine Cant being Infeft in a Tenement of Land 1n the Stewartry of 
Kircudbright, obtained Decreet before the Stewart againſt Herries,for 
Intruſion and violent Profits, which being Suſpended, the Suſpender al- 
leadged that the Charger not having been in Natural Poſſeſſion, had no in. 
tereſt to obtain a Decreet of I»truſlon, It was anſwered, That though the 
Natural Poſſefſor can only claim Juramentur in Litem, in violent Profits, 
yet the Maſter of the Ground may purſue Z7ztruſion for dilpoſſeſſing the 

intruder, and for the ordinar Profites. 

Which the Lords ſuſtained, 


Barrie contra Hallyburton, eodem die- 
N a Competition betwixt Barrie and Hallyburton for a Tenement in 
Edinburgh there was produced a Back-bond, bearing an obligement #0 
denude upon certain terms therein expreſt ; and it being alleadged that this 
was not effe&ual againſt a ſingular Succeſſor, unleſs it had been Regiltrat 
;n the Regiſter of Seaſims and Keverſions, conform to the aft of Parliament 
1617. Declaring all Reverſions null, if not Regiſtrat, It was anſwered, That 
Naonnn 2 the 
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the A of Parliament contains a particular Exception of Seaſins and all g. 
ther Rights of Tenements within Burghs, It was Replyed, That Seaſin, with. 
in Burghs are excepted, becauſe the Town-Clerks in Burghs are the only 
Notrars to'Seaſins in their Burghs, and the Town keeps their Books, and 
ſuffers them not to be keeped by their Clerks and their Succeſſors, as Pro. 
tbocals. of privat Nottars, but are patent to all the Leidges, and and in 
place of Regiſters, which hath been the cauſe of the Exception, and there. 
fore though Seaſins within Burgh be excepted, Reverſions within Burgh are 
not generally excepted, but only ſuch Reverſions as are expreſt in the Sec. 
ins, It was Duplyed, That there are three exceptions in this Statute 
Firſt, Of Seafins and Reverſions therein. . Secondly, Of all real Rights of 
Tenements within Burghs, which extends to Keverſtons not contained in 
the Seaſins, and.to Aſſignations to, and Diſcharges of Reverſrons, which can. 
not be in Sealins, and there isa third Exception of all Rewer fpons Incorpo. 
rat in Infeftments, which extends not only to Rever/7ons in Burghs, bur in the 
Countrey, all which are valid and effe&ual againſt ſingular Succctlors, with. 
out Regiſtration, It was Triplyed, That the Lords by Act of Parliament 
have the Interpretation of all As of Parliament, and therefore this beir 
a great intereſt for the Leidges not to be deceived by Latent Rights, the 
Act iscapable of that Interpretation, that within Burgh Seaſins are not ef: 
feFual againit ſingular Succeſſors, unleſs they be found in the Towns Books, ngx 
Reſervations, unl.{s they be in the Seaſons whichare in the Towns Books : 
Sotiat the Adjeion of theſe words, all Other Rights of Tenement; within 
Burghs can only be underſtood as a Pendicle of a former Clauſe of Re. 
verſtons contained in Seaſins, and ſo muſt except only other Rights Con- 
tained in Seaſſns, 29, The Lords do not only interpret Adts of Parliament, 
but extend them ad pares caſus, as they have done in the Statutes againſt 
Bankrupts, and therefore it the Reverſions within Burgh not being in Seqfe; 
had been omitted, the Lords ought to extend the Statute to theſe, ſeing the 
narrative of this Statute bears expreſly, to prevent fraud, and the hazardif 
Purchaſers bona fide , which extends as well to Burgh as Landwart, It was 
Quadruplyed, That though the Lords may interpret Statutes, yet itmult 
bc in caſu dubio, as the words may bear 3 But here there isa clear Exception 
from the whole Statute of Seaſins, and all other real Eights within Burghs, and 
therefore Seaſins in Burgh are valid, though the Town Clerk had omitted 
to inſert them in the Towns Books, which are his Prothocal; which after 
full Debate was decided in the caſe of one Swan in Aberdene, and theretore 
it isa miſtake that the Towns Books are put in place of Regiſters within 
Burghs; but it is a total exception from the whole act, and it islike upon 
this conſideration that the Tenements within Burgh are for moſt part incon- 
ſiderable, and it would inferr too great a burden to Regiltrat all their real 
Kights;z And albeit it were a publick Good,that all real Rights within Burgh 
were Regiſtrat there, yet Eget conſtitutione imperiali, and the Lords have no 
Legis-lative power ; for albeit they ſuſtain caſes of Fraud beyondthe Statute 
againlt Bankrapts, yer that is becauſe Fraud is a general exception, and 
not meerly by Statute, as the nullity of real Rights upon not Regiſtration 
3s3 and albeit the Lords may be (tridt in the matter of Fraud, by the Jaten- 
cy of Rights within Burgh, yet they cannot find them null tor want of Re- 
giltration. 
The Lords found this Bond, obliging to demnde upon certain Terms, to be 
a Reverſion, and being of Tenements within Burghs-R oyal, found it ef- 
{cual againlt Singular Succeſlors, without Regiſtration, albeit not contain» 
ed 1n any Seaſin, and that the Clauſe of all other Rights of Land =_ 
urgh, 
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Burgh, with the prior Clauſe, Excepting Seafin, and the Clauſes therein + 


did except Seaſins and Reverſzons, whether in or without Seaſwns, being of 
Tenements within Burghs-Royal, but they appointed a Warrand to be 
ſent to the Convention of Burrows, ordering them to take Cantion of thetr 
Clerks to inſert all Seaſins within Burgh in the ſowns-Books, under the hazard 
of Deprivation, and being lyable to the hazard of parties by the latencies of Seaſ= 
ins, and recommended to them alſo by their own Ads of Burgh, under 
ſeveral Penalties, to ordain Reverjtons and Aſſignations thereto, and Renoun- 
ciations and Diſcharges thereof to be Regiſtrat in the T owns- Books, certifying 
that if this were negletted, that the Lords would confider ſuch Rights as 
Latent and Fraudulent, to deceive Purchaſcrs, unleſs they were ſome way 
publickly made known. 


The Trades of Brantiſland contra the Town of Bruntiſſand, 
January 20, 1681, 

He Trades of Bruntiſland purſues the Magiſtrats of Brunti//and to 
| to grant them Seals of Cauſe for ereQing them in ſeven ſeveral Dea- 
conriesin the ordinary Trades, in reſpe& Brantiſſand is an ancient Burgh- 
Royal, and the Eretion thereof produced bears all priviledges of any Burgh-. 
Rozal in Scotland,and ſpecially of ſeveral chief Burghs therein named; all which 
have Deaconries who have power to Conveen, and to order theſe of their 
Trade to overſee their Work, and toexclude Unfree-men ; yet in this 
Town the whole power of Government is in the hands of theMalt-men,and 
ſome few Merchants, who bave no skill of Trades-mens work, and do fut 
fer Untree men ro exerciſe their Tradesin the Town, or if they admit any as 
Free-men, they cannot know or judge their «kill or ſufficiency,and therefore 
Deaconries ought to be conſtitute,and the Deacons to have intereſt in the 
Government of the Burgh; but by the A& of Parliament of King James the 
firit, Cap 39. All Trades are ordained to have Deacons; and therefore the 
Magiſtrats have done wrong in refufing to ereR theſe Trades into Dea- 
conries, and to allow them a juſt intereſt in the Government of the Town, 
ſcing the EreQions of Burghs is a Society of Merchants and Trades-men 
and albeit ſume Traces-men have been in the Magiltracy here, yet that is 
ad arbitrium, and if this priviledge be refuſed, they may totally exclude 
the Trades from the Magiſtracy. The Defenders alledged, That this Li- 
bell is no ways relevant, for Ere@ions ofall Burrows being the conſtituting 
of an Incorporation of a Body Politique, of Merchants and Trades-men, 
have power to ele& Council and Magiſtrats, and theſe having eleQed a 
Council, the old Council allanerly eleds the new ; and albeit they might 
ere ſubordinat Incorporations or Deaconries, when they {ce it good for 
the intereſt of the Burgh, yet that is a priviledge granted to them, and 
cannot be retorted to put a neceſfity upon themz and if this Libell were 
found relevant, there is not a Trade in any Town in Scotland but would 
be inanimat to raiſe Proceſs againſt their Magiſtrats, to ereRt them in Dea 
conries, whereas many Towns have no Deaconries, and diverſe Towns 
have only Deacons of diverſe kinds of Trades, and no other Trade can 
force them togive thema new EreCion. For inſtance, the Apothecaries in 
Edinburgh are the moſt confiderable Trade in the City, and yet could ne- 
ver obtain a Deacon, or power to Conveen, but the Magiſtrats appoint 
Overlcers as to what concerns the Apothecaries. And ſcing this Townt 
bave acquicſced in their Conſtitution, paſt memory, having only two Bail- 
lies, anv a Council choſen indifferently of Merchants and Trades men, 
whereby the rades-men haveequal intereſt, and have been choſen, and 
now are 11 the Council, and have been Magiſtrats. Andas to Unfree- 


Nnnan 3 men, 
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men, the Town permits none ſuch, and any they do receive to be Free. 
men which were not Preztices,is alwiſe tryed by Viſitors of the skilfulle of 
the Trade, choſen by the Magiſtrats, who alſo viſite the Works of their 
ſeveral Tradesz And as toDeaconries,it is known that they have been the 
Original of Faction and Diſturbance in Burghs, upon pretence of their 
Authority to meet and make Atts of their own, and to influence the Fle. 
&ions of the Magiſtracy, foſtering FaRtion and Emulation , and though 
thereafter Deacons were reſtored, as having been long in many Burghs 

yet this gives no ground to ſet them up where they were not, eſpecially 
where the Trades are ſo meanand inconſiderable as 1n this Burgh. 

The Lords found, that every Burgh were not oblidged to ere Dez. 
cons of every Trade, but only where the good ot the Town did {6 re. 
quire, but the Lords found no conveniency to erect Deacons in this Town, 
but appointed the third part of the Councill in all time coming to be 
Trades-men,as a juſt proportion betwixt the Merchants and Trades (g 
Ordered by King Fames in Edinburgh, the chiet City, and Cuſtomaty 
in other Burghs, that neither the Merchants might exclude the Trades. 
men, nor the Trades-men the Merchants: The Lords did allo ordain yi. 
ſitors of the ſeverall Trades to be named every year, to exc:ude Untree-men, 
and that the Compoſitions for giving Freedom to Trades- men mjghr be 
equally divided between the Town and the Trade , who might haye a 
Box, and Box-Maſter : But without any power of Convention, tor mak- 
ing of Acts, or Exerciſing JuriſdiQion, 

Barnet contra Burnet, eodem dic, 

Mquhile Gavin Burnet Writer, having Appryled Burnet of Barys 
Land, above twentie years ago, purſues the Tenneats for Mails 
and Duties, Compearance is made for this Bar#s, who alledged that this 
Appryſing is ſatistyed by his intromifſion, and ſo extin&ts, whereupon 
Comp and Reckoning being appointed, the Auditor reported this Point, 
Whether the Appryſers ſhould be comptable for the whole Renrcal of the 
Lands Appiyled ? whereot his Father had taken Decreer of Mails and 
Durics, and entered in Poſſeſſion of a great part, allowing him De- 
duQion of all juſt Detalcations, It was alledged for the Appryſer,that he 
was only comptable for -his Intromiſſionz and albeit he cook Decreet, 
he cannot compt fince that date, ſeing the Debitor did hinder him to Pol- 
ſeſs, by litting the Rent from che Tennents, and raiſing Suſpenſions, and 
ſeing the Queſtion reſulcs in this, Whether the Debitor ſhould prove 
every years Intromiſſion-of the Appryſer, or that the Appryſer ſhould 
prove eyery years Inrromiſſion of the Debitor, by a ſpecial Probation, as 
to every Tennent, and as to every Term; And albeit the common Rule 
be, that where the Appryſer once enters in Poſſeſſion, he is prelumed to 
continue the ſame, unleſs he prove, that the Debitor poſleſt, and it there 
be other Appryſers, he is obliged to continue his Poſſeſſion, and to 
Compr by the Rentall, but where the Compr is only with the Debitor, 
who has interrupted his Poſſeſſion 44 juris, or vis fatti, and that ut 
warrantably, the Debicor oughe to prove every years Poſſeſſion of the 

Appryſers, and not he of the Debtor, 

The Lords found, That the A4ppryſer entring in Poſſefion , was not 
comptable for the Rentall, bur only by his ſeveral years [ntromiſſion, 
during thac time he was diſturbed by the Debitor via fat#i, or viajuris, 
but ſo ſoon as he returned to peaceable Pofleffion, he was comprable by 
a Rental, and preſumed to continue his Poſſeſſion, till the ſame were 
Interrupted by the Debitor, allowing by Detalcation what he could oor 
recover by Diligence, Paterſon 
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| Paterſon contra' Tweedies, eodem die, 
/ NAptain Paterſon, as Donatar to the Waird and Marriage of Twee- 
LL aes of Whithaugh, purſues tor the Avail of the Marriage. The I)e- 
tenders alledged -Abſolvitor, becauſe their Father, the Kings laſt Vaſſal 
died in His Majeſties Service at Philiphaugh , under the command of 
eMontroſs, aad there are ſeveral Statutes, declaring, That where the Kings 
Vaſſals dyes in a Battel, in His Service,the Yaſſal ſhall be free of the Waird 
of the Marriage, 

The Lords repelled the Defence, and found theſe Statutes only tem- 
porary, bur reſolved to be the more favourable in the Modification, * 


Ridael contra Maxwel, eodem die, 

Ames Riddell being Creditor to Fohn Riddell in Leith, arreſts all ſums 

due to him, in the hands of Mr, Patrick Bell, But betore intenting 
ARion to make forth-coming Riddel{ dyes, and now Fames Riddell 
purſues' Mr, Patrick Bell, to make forth-coming, and cites therein rhe 
Heir of Fohn R:iddel{ his Debitorz Bell raiſeth a double Poynding a- 

ainſt Fames Riddell, and Mr, William Maxwel, who had confirmed 
Fimſelf E xecutor Cre'itor to Fohn Riddell, in the' Sums due by Bell, 
who alledged, that an arreſtment of Moveables, being only a Legal 
Prohibition as an 1nhibition of Immoveables; therefore as the 1nhis 
tion dyes with the PerſonInhibir, ſo muſt the Arreſtment with the Debitor, 
whoſe Money is Arreſted, 29. Though the Arreſtment could have ef- 
teR, atter the Debitors Death, yer it was a more Regular and timeous 
Diligence, to confirm the Sums as in bonis of Ridde! the Debitor, and 
thereupon obtain Decreet againſt Bell. For if Mr, William had Poynd- 
ed, he would never repeit, ſeing it is certain, that Arreſtment hinders 
not Poynding, 3o. Fames Riddell can have no Sentence till he 
call one repreſenting Joh»x Riddef the Debitor , who muſt be his Exe- 
cutor, or his neareſt of Kin, whereas he has only called his Heir, whore- 
preſents. him not in mob:ilibus, It was anſwered, That there is no con- 
ſequence from an l»h:bitron to Arreſtment,becauſe 1nhibirion is 2gainſt the 
Debitor prohibiting him to Sell, bur the Arreſtment is againſt the Cre- 
ditor, prohibiting him to pay z And thereſore, if Zell! had died, the 
Arreſtmenrt could not operat againſt his Heir, becauſe he was not Inhibir, 
but the death of Rzrddel! the Debitor hinders not the effe& of the Arreſt 
ment, neither needs the Executor be called, feing Mr, William is Ex+ 
ecutor, whoas Executor C ompears, 

The Lords found the Arreſtment effeQual, albeit no Proceſs wasraiſ- 
ed thereon till atter the death of the Debitor, whole money was arreſted, 
and preferred the Arreſter to the Executor Creditor, though having obtain- 
ed Decreet, ſeing he did not Poynd thereupon, 


Greir ſou contra Gordon, Fanuary 21, 1681, 


O— as Heretor of the Milne of Glenaþex, Purſues Gordon of 
J 


Spadech, for abftrated Multurs ; Whoalledged, that the 554 parc 
of the Grain muſt be free for the Teynd, which is always Multur-free, 
unleſs the Thirlage had been conlented to by the Church-Men, 29. Thac 
he can be lyable for no Multure of the Seed, or Horſe-Corn, 39, Thar 


he can be lyable tor no V-ultaure of any Grain as.AbFrategd,but ſuch as he 

& he ſells, It was Replyed, That 
Preſcription is equivalent to conſent, and it is offered to be proven, that the 
whole Grain growing on the Detenders Land, without any abatement for 


grinds at other Milnes, and not for w 


Toyud, payed Mulcuce, 


Nannn #4 This 


my 
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, This Reply the Lords foungrelevant, bur found no Multure due for 


Seed, or Horſe-Corn, but fourtd Multure due for all that was folg, 


The E, of Dundonnald contra the Laird of Danlop, and his Creditors 
January 22, 1681, - 
He Earl of Dundoxnald being Infett in an Annualrent out of the Tz 
2. of __ Eſtate, raiſes a Summons of Poynding of the Groung 
which being called in the Outter-houſe, in preſence of the 0rainar, nyy. 
ly _ not, bur conſented toa Decreet z bur his Creditors alledgeq 
that they ought to ſee the Proceſs, and it ougit ro be ſeen,and returneq? 
and inrolled,and rhat anyPartie may ſtop a Decree in abſence,and craye 
ſee it, It was anſwered, That albeir Decreets paſſing in Courſe by the 
Clerk,may be ſtopped by any deſiring to ſee z. yer this Decreet wagprg. 
nounced by the 0rdinar, and therefore none bur a Partie. called can ſtop 
the ſame,unleſs they producean Intereſt,upon which the 0r4inar muſt hegr 
that Partie, if it be a competent Ince whereby the Producer is found 
 Tegitimus Contradittor. V+ 
W hich the Lords ſuſtained, nes. 
The Lady Craigleith contra the Laird of PreFongrange, Fan,.25, 1683x, 
N an Action of Comprt and Reckoning of a Tuttor Accompr between 
[| the Lady Craigleith, and her I aughter, and  Pre#ongrange het Huf. 
band, The Lady Craigleith craved allowante of a Terce of the Latds of 
Craigleith, Tt was anſwered, That by her -Contra . ſhe was providedto 
an Annualrent of 19 Chalder of Vigual, our 'of the Barrony of:Crajp. 
leith, which is more than a Terce, and therefore ſhe could crave no Tere 
of that Barrony , for albeit a Terce is not excluded by a Liferent, unleſs 
it be accepted. in ſatisfation of the Terce, yet that bath never;been ſu. 
ſtained, to give a Literenter both a Terce and. £:ferent of the ſame Bar. 
rony, or Tenement, bur if her Liferent be leſs ghan the Terce, the 
crave ſupplement to make up her Terce; but this Annuity is more thay 
the third of. the Barrony z and though ſhe might claim a Terce of any 
diſtin Tenement, yet the can have no Terce of this Tenement, It was 
Replyed, That Law and Cuſtom hath made no diſtinRion, but that x 
Terce is due, wherever it is not renunced, ſo thata Liferent may be of a 
part of the Barrony, and a Terce of the ſuperplus, 29, In this caſe, 
there is no. Liferent of a part of the Barrony, but only an Annualrent 
out ofthe Bazzonys And therefore the Liferenter ought to have her Ay- 
nity, and a Terce out pf the whole Barrony, 
The Lords fodnd ,-that this Ziferent being an Annualrenc, did not 
exclude a Terce of rhe ſame Barrony, but wouid allow ir only out of the 
ſuperplus of the Rent of the Barrony more than the Annualren, 


LArnot contra Lindſay, eodem die, 

He deceaſt Alexander Arnot of Alcarno, having nominat George 
Lindſay his Executor, and left him a Legacy of 1500 merks, and 

alſo Legacies'to, ſeveral other Perſons, they purſue the Execater for pay» 
ment ot their Legacies,who alledged, that by theA of Parliament, 1619, 
Anent E xecutors, Executors nominat being Strangers have the third of the 
deads part, tor executing that Office, and though a Legacit be lete ro 
the Executor, he may at his option, either crave the Legacie alone, or 
the third of the deads part alone; and here he eraves'the' third of the 
deads part : And by the ſaid Statute, ' it is appointed, That oe [atis- 
faction of the Relit#,Bairns and Creditors, the Executor has the third of the 
Aeads part, wherein the 4 doth not prefer the DefunRs Legetars * the 
Xt 
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Executors and therefqre he muſt firſt deduce the third of the deads part, 
2nd if the Legacies exceed the other two thirds, they muſt ſuffer a pro- 
portional abatement, It was anſwered, That albeit the Statute mentions 
not Legaters, being correftorie of a former evil cuſtom, which ir only 
conſiders, yet the caſe of Legatars is not thereby determined , and 
the Lords have always preferred particular Legatars to the Stranger 
Executor nominat, or to any univerſal Zegatar, | 

The Lords tound, Thatif the Fxecutor nominat reject his Legacy, and 
crave a third of the Deads part, he could only have a third of waat was 
free after ſatisfaQion of Creditors and particular Legatars, 


Bathgate contra Bowdoun, eodem die, 

Ames Couſtoun having firſt Diſponed a Tenement in Lejth to Heley 
J Bathgate for a tull Price, ſhe was Infeft, but upon miſtake, as it the 
Tenement had been within a Burgh-Royall, ſhe negle&ed to Regiſtrar 
her Seaſin, Thereatter Couſfoun Diiponed the ſame Tenement r0 Fames 
Bowdon, who was Infeft and Regiſtrar, in a Competition berwixt them, 
Bowdon craved Preference by this laſt Inteftment, becauſe Bathzates In- 
feftmerit. was null , not being Regiſtrat, Bathgate repeated a Redul7ion 
upon this Reaſon, that ſhe being a lawtull Creditor to Couſtoun had uſed 
Horning againſt him, whereupon he had Diſponed to her the Tenemear, 
and therefore Couftown could nor, by gratification prefer Bowdon another 
Creditor, who had done leſs diligence by the Ad of Parliament, 1621, 
Anent fraudulent 4/:enations,and the laſt Clauſe thereof,by which it is de» 
clared, That after diligence done by any Creditor lawfully to affe his De- 
bitors Eſtate, by Horning, Appryſing, Arreſtment, or Inhibition, that the 
Debitor coul1 not, by gratification, prefer another Creditor , having done 
ltſs diligences It was anſwered, That that Clauſe bears Dzligence laws 
fully to affet the Debitors Eſtate , and cannot be extended to Horning, 
which does not affect the Eſtate, at leaſt could only extend to the Life. 
rent, as Arreſtment could only affe&t Moveables, and could not prefer the 
Arreſter, as to Real Rights, as Appryſing, or Inhibition could not preter 
the Creditor thereof, as to Moveable-Rights, 29, Tf all theſe inchoat 
Diligences ſhonld-be equal Diligences, it would invert that excellent de< 
ſign, in ſecuring Purchaſers bona fde, for then Arreſtments which could 
not be known, or Appryſings, though not Regiſtrar, might exclude them, 
which would marr Commerce, It was Replyed, That if the Clauſe im- 
ported no more, but that compleat Diligences ſhould prefer Creditors, 
quoad the Proper Effe@, as to theſe Diligences, it would then fignifie 
nothing ; For without that Sratute Law did ſecure ſuch Diligences,but the 
true intent muſt be, that after ſuch Diligence inchoat, though not com+ 
pleat, the common Debiror cannot, by gratification prefer another Cre- 
ditor, having done leſs Diligence, by a voluntar Diſpoſition, which doth 
not concern Purchaſers, by way of Commerce, who buy and pay a Price; 
and therefore though Boudons Diſpoſition bears a Price Payed, yet the 
true Cauſe was, For ſatisfying 4 Debt due to Boudon, before the Diſpoſp= 
tion, And therefore the AR doth not bear, That rhe Creditor having uſed 
Diligence, -affeting any ſubje of his Creditors , but bears, Diligence 
lawfully to affet#, which imports, That the Diligence was but inchoat, and 
deſigning to affeft , And therefore, Horning being a Diligence affeting 
both the Moveables by fingle Zſcheat, and Lands and Heretable Rights, 
by Liferent Eſcheat, the common Debitor cannot gpratifie another Cre- 
ditor, agd prefer him to the uſer of che Horniog, ; 
O 0000 The 
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The Lords found the Reaſon of Reduction relevant, 7hat after Ypp ye 
ing uſed by Bathgate againſt Couſton the common Dtbitor, the Diſpoſition 


made by him to Boudon thereafter, not being for a Price payed by -, of 


Commerce, but for (atisfying a prior Debt due to Boudon, Thit the fame 


was Reduceable at the inſtance of Bathgate, 


The Lady Bangour contra Hamilion, and others, January 26, 1681, 
IN a Competition between Mr. William Hamilton, and other Ag. 

judgers ot the Eſtate of Bangour, The Lady Bangour having alſo Ad. 
judged,upon the Warrandice ot her Contract, and craving to come in p,y; 
paſſu in reſpe& her Adjudication is dated, the 31 of July, 1680, Ang 
their Adjudication is upon the 3o day of July, 1679, It was anſwer. 
ed, That the accompr of the year ought to be by the number of days jg. 
terveening , its e# the Ladies Adjudication is not within 367 gays 
which is a year and a day- 29, Year and day is only meaned of a fylj 
Year, and the Lady cannot pretend that ſhe is within a Year, Ir yas 
anſwered, that within Yearand Day can be no otherways interpret, than 
within the next day after a full Year, which Year is never calculat þy 
the number of Days, bur is ever eſtimat by the recurn of the ſameday, 
in the next Year ; and though there may be more days in one Year than 
in another, as in the Leap Year, it alters not the cale, for de minimis 
208 curat Lex, 

The Lords found, T hat the Year was not to be compred by the number of 
Days, but by the return of the day of the ſame denomination of the next 
Year, and therefore found that the Creditors Adjudication, being upon the 
30 July, 1679, And the Ladies Adjudication being upon the 31 day 
ot July, 1680 was within the Year and Day of the reſt, and came in 
part paſſu therewith, 

Edie contra Thoirs and Durn, eodeme die. 

Eorge Seaton having Diſponed the Lands of New-wark to Mr. Alexander 
(; Seaton his Brother, he took [nfeftment baſe, whereupon William Gor- 
don Sheriff-Clerk of Aberdene took a Gift of Recognition from the King, and 
obtained Declarator thereupong William Forſgth and Patrick Dunn his Au- 
thor bound in warrandice , being now Heretor of the Lands of Tipertie, 
raiſes ReduGionand Improbation of the Decreet of Declarator , and grounds 
thereof, in ſo far as might concern a Servitudeof a Water-gang thorow the 
Lands of New.wark, to a Miln in the Lands of 7 ippertie, and likewiſe for a 
Servitude of caſting Peets in a Moſs, the one of which Servitudes was con- 
ſtitute by the Aeretor of New-wark, and wasenjoyed by the Heretor long 
paſt Preſcription, the other though conſtitute within Preſcription,yet was 
conſtitute by the Kings conſent, in ſo far as it is expreſly deſigned in an [s- 
feftment granted by the King upon a Reſggnation, which imports the Kings 
conſent and acceptance,not only of the Purchaſers Fee,but of the Reſerva» 
on of this Servitude from that Purchafers Fee ; whereupon Forfth as 
having good Right to maintain the Servitudes acquired to his Lands of 
Tippertie, alledged that the Declarater was colluſive and null, for want of 
probation, in ſo far as it bearsthe Recogriition inſtructed only by Seaſins, which 
being but affertions of Nottars, could not prove without produRionot the 
Warrands, otherways any Nottar could ruine any Ward-Yallal. 29. It 
need were, he offered to prove, that if the Principal Seaſiz and Warrand 
were produced, it would appear that the Warrand was razed and vKiat; 
and whereas there was only Diſponed an Annualrent out of the Land,it 


was made a Diſpoſition of the Land, which inferred Recognition, _ 
tne 
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the Annualrent would not. 39. The Recognition could not extend to any 
farther than the returning of the Fee to the King or to the Donatar, free 
of Majora Gravamina, ſach as Sub-Fenus , or Annualrents , Liferemts, or 
Multures, but was never extended to MinoraGravamina, ſuch as Wayes, 
Water.gangs, Fenell, &c. enjoyed by Preſcription ; for though Donatars of 
Ward or Non-entry, might exclude ſuch ſmall Servitudes as well as Dona- 
turs of Recognition, yet though Gifts of Non-entry be frequent and ordinar, 
it was never pretended nor found, that the lefler Servitudes conſtitute by 
Preſcription ceaſed thereby. 4®. As tothe Servitude that was afſented to by 
the King, in accepting the Reſignation , wherein this Servitude was re- 
peated. It was anſwered for the Donatar, and Edie having Right from 
him, who had alſo raiſed ReduGtion of theſe Servitudes, as talling in con- 
ſequence, that the Right of the Vaſlal who conſtitute the ſame falling by 
the Recognition, thereby the Fee behoved to return to the King free of 
all Burden to which he had not affented : And as to the Preſcription, it 
could nor run againſt the King, who had no intereſt to interrupt, while 
his Vaſſal had right, contra non valentems agere non currit preſcriptioz and 
the Law makes no diſtinRion, whether the burdens be great or ſmall : And 
as to the pretence of the Kings conſent, by accepting a Reſignation burde- 
ned with the Servitude, though that would be ſufficient againſt any other 
Superior, yet not againſt the King, ſeing by A@ of Parliament the ne- 
gle& of his Officers prejudges him not 3 and it is known that they never 
conlider Reſervations in Refignations which paſs in courſe, but they only 
conſider Confirmations: And as to the nullity alledged, what-ever might 
have been ſaid againſt the Donatar before Sentence for producing the 
Principal Seaſinsand Warrants,yet ſeing the conſtant Conſuetude hath ever 
ſuſtained Recognition upon Extradts of Seaſns, the ſame cannot be null as 
wanting Probation ; but if the Purſuer ſhall improve the Warrands, either 
for not ProduGion, or upon Falſhood, or upon Kazor, being produced, 
the Recognition will fall therewith, but cannot oblige the Donatar to pro- 
duce the Warrands, unleſs he had the ſame, or that he or any to his be- 
hove had the Right to the Fee of the Lands, recognoſced by a voluntar 
Diſpoſition, whereby it might be preſumed that he had them, and ſuppreſt 
them to ſuſtain the Recognition, 

The Lords repzlted the alledgiance of the NuUity, in reſpe& of the Con- 
ſaetude, and no objetion made before Sentence,and ſuſtained Thoirs Redw- 
Gion and Improbation for improving the Warrands and Razor of the 
Diſpoſition , and found that theſe ſmaller Servitudes are ſufficients 
ly conſticute by Preſcription, and cannot be quarrelled by the Superior, 
unleſs upon Interruption z but found that the late Servit»de within Preſcrip- 
tion was not validat by the Kings accepting a Reſfgnation, in which it was 
reſerved, ſeing theſe paſs in courſe, unleſs it had been in a Confirmation, 


The Counteſs of FPeems contra the Laird of May and Mckenzie, eodene die. 
' Earl of Weews being Creditor to the Tutor of Lovat, Arreiſts all 
| Sumsin the hands of the Laird of May, belonging to the Twtor, and 
puriues him to make furthcoming, who having deponed that he was no ways 
Debitor to the Tutor, but by a Bond which he produced, bearing 8000, 
merks received from the Tutor and his Lady, in name of their Children, and 
payable to them for their Liferent-uſe, and to the Children between them in Fee, 
which: failzicing, 10 any other of the Ladies Children of her firſt Marriage with 
the Laird of Mcleod;that (he ſhould name; and Deponed that after the Arreſt- 
ment he obtained Diſcharge of this Bond, and granted a new Bond of the 
lame Sum, being 8000 merks to Loſlin who wasCautioner in the firſtBond, 
which ſecond Bond was of the ſame date with theDiſcharge of the firſts and 
Ooo00o 2 there 


$44 The Decifions of the Lords of Seſſion, 1681, 


there is anAſſignation beLoſiin of the ſame date,bearing,his nawe was intruſt- 
edto the behove of Iſobel Frazer, Daughter to tbe Tutor and therefore he Aſſigns ihe 
Bond to her ;, and ſhe having Married Mackenzie younger of Aplecorſs, did 
Aſſign the ſame in Favours of his Father, whoby the Contract of Marriage 
provided an Eſtate to her Son in Fee, and to her in Liferent, whereupon 
Weemss raiſed a Declarator, that the ſecond Bond granted by May was in place 
of the firſt, and that the Sum being affeted by his Arreſtment, ought to 
be made furthcoming to him, notwithſtanding that the ſecond Bond was 
Aſfigned by Loſlin to Iſobel Frazer, and transferred by her to Aplecroſ; ; 
and that albeit the firſt Bond made the Tutor only Liferenter, and his 
Children Fiars, yet that it was lyable for the Fathers anterior Debt, and 
preſumed to be his Means; but it being alleadged, that the Sum did belong 
originally to theTwtorsLadies firſtFjusband M*leod,and that his Son out of rel. 
pet to his Mother and Siſters tranſacted to advance this Sum upon the Terms 
contained in this Bond, The Lords allowed either Party , to adduce 
what evidence they could, to ſhow to whom the Sum did originally belong, and whe. 
ther the Tutors Lady had any Heretable Bonds, from whence the Sum might have 
ariſen; whereupon Witneſſes were adduced, and this Right being A fig. 
ned by the Earl of Weems to the Counteſs his Daughter, and being now 
heard and conſidered. 

The Lords found by the Teſtimonies, that the Sum aroſe by a Tranſz- 
Rion between Mcleod and his Mother the Tutor of Lovats Lady, and that the 
Money was brought from M*leods Country tothe Tutors houſe, but was not 
delivered to the Tutor,but to Loſlin the Ladies Brother,and was lent out 
to May upon the foreſaid firſt Bond 3 whereupon the Lords found that the 
Money being the Ladies,and Moveable,it belonged to her husband jure ma- 
riti, and that it was not proven, that the money was M*leods proper money, 
and that by the tranſaQion he yielded it to be employed upon the terms of 
this bond,and therefore the money was decerned to be made furthcoming to 
the Counteſs of Feems, and ſhe preferred to Aplecorſs, albeit he was a ſin- 
gular ſucceſſor bona fide for a cauſe onerous in reſpet of Weems Ar- 
reſtment which as nexxs realis affeted the Sumin Mays hands who yet cons 
tinued Debitor, 


Fack contra the Town of Stirling, Fanuary 27, 1681, 
Aillie Fack, and other Baillies and Butgefles of Stirling, purſues: 
Declarator againſt Robert Ruſell preſent Provoſt, and other Magi» 

orats of the Town, that they had done wrong in perpecuating them- 
{elves in the Magiſtracy, and have not obſerved the Order of EleRion, 
preſcribed by AR of Parliament,1469 cap- 29, and Parliament 1487. cap, 
108, and Par, 1503, cap. $0. Nor yet the Cuſtom of the Burgh, 
W hereby the Gilary did yearly offer ſeven Perſons to be of the new Coun- 
cill, which the Town was accuſtomed to accept;z But ot late they pickt 
out only one or two, by which this Provoſt has been 8, years continued, 
and the whole Council 15 made up of his near Relations, whereby the 
common [Intereſt of the Burgh is miſ-mannaged , and their Common- 
Good ſet in Tack, or Colletion, without Roup, to the Provoſts Son, who 
is alſo made Oyerſeer of the Hoſpital, having a couſtderable Rent of 8000 
merks yearly, whereas by A of Parliament 1593, The Common Goods of 
Burghs are only ordained to be ſet yearly by Roup. The Detenders alledg- 
ed 1*, That the Statutes founded upon were in deſuerude, and that the: 
ſeveral wa gp in the Kingdom had by Preſcription, their different Cul- 
toms ſectled, that neither Juſtice nor-Policie would allow to be altered. 
a®, Theſe 4s, though in vigour, do not import, that no Perſon _ 
continu 
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continued by the New EleRion, in the Magiſtracy, or Council , but 
only that 'one Election (hould nor be for more years, but a tree E- 
le&ion ſhould be every Year. 32, This Towa hath a ſpecial —"— 
bearing, The  ouncil to conſiſt of 14 Merchants, and 7 Trade men, © 
There is produced an AR of the Council of Stirling, That Magiſtrats 


ſhall continue to be Elefted for no more thin two years torether, and that 


all Counſelers at their EledFion ſwear never to aiter the ſame Which «x- 
c|uds the clamour of perpetuating the ſame Perſons in Office, The Pur- 
ſaers anſwered, That Deſuetude, or Preſcription cannot operat againſt the 
Laws eſtabliſhed, tor the common good of the Kingdom, bur only againſt 
the Rights of private Perſons ; and theretore theſe Laws is ſo oft renewed 
by ſeveral Kings, tor the common good of all rhe Burghs, and whole 
Kingdom, tounded upon the nature ot the [ncorporations of Burghs, be. 
ing a Society of Merchants and Tradeimen z and having a Common Good, 
2nd Government of the Society, it is inconſiſtent tne ewith, thata few 
Perſons ſhould inhance the whole Power, and perperuat themſelves, but 
that they ought to be changed, that they may be made conptable to. 
their Succeſſors in the Othce, And as to the Sert of this Town, by 
the Convention of Borroughs, of 1 4 Merchants, and 7 T:adeſmen, that 
only detzrmins the Proportion of Merchants and T:ades, but ſays nothing 
2s to the manner of the EleQion of tae Councy] , or Magiſt.ats. Aad 
2s to the Biennial AR, it was only done pendexte Proceſs . and will nor 
exclude the perpetuating of the ſame Fiction, unleſs the Order be ob- 
ſerved, preſcribed by the As ot Parhament, T hat the Old Council ſhould 
choice the New,and that bot! theſ e,an4the Deacons of Crafts,or one out of each 
Craft ſhould name the Magiſtrats yea: ly: Which-neceſſirly imports, that 
the whole Mag;ſtrats,and whole Council muſt be changed yearly,othe: ways 
the Old Council miy Elect themielves to be the New, or alter only 
2 Member or ewo,' but the Act beats, That the Council, and whole of- 


fieers ſhall be changed yearly, 


The Lords repelled the Defence of Deſuetude and Preſcription, and 
found the Statutes founded on, not concerning privat __ » bur the 
Publick Good ot the K'ngdom, co ſtand in vigour, and therefore , Or- 
dained the Old Council yearly at Michaelmaſs to choice a New Council, 
but found that it did not import,that-every Perſon in the Council ſhould 
be changed, bur that the majot Part, ar leaſt ſhould be changed, wiz. ſe= 
wen Merchants, and four Trad/men, and that theſe two Councils, with , 
the Deacons o! whe Traes, that were al eady C onſtiruce in Deaconries,, 
ſhuuld elect the Provo and Batllies, Dean of Gild, Theſaurer, and all. 
Officers within Bu-gh, comprehending the Over-ſeers, and . Maſters of 
the Hoſpital , but chat-no Perſon ſh: 'u]d continue to be Provoſt, Baillie, 
Theſawrer, Dean of Cild, or other Officers within Byrgh,' except Couns 
ſellors, more than two years: And that.all' the” Common Good of the 
Town and Hoſp:t:1 ſhould be ſet year'y by Roup,” 


The Biſhop of 4berdene contra the Viſcount of Kenmure, coders dit, 
© He Biſhop o* cAbergene, having Right to an Infeftrment of Annual- 
rent, in Security of 10000 merks, out oft the Barony of Cor {mri+ | 
chael, Pwluesa Poynding ot the Ground, C ompearance is mace tor the 
Viſcount of Kenmure., whoalledged Abtolvitor, becauſe betote this In. 
feftment of Annualrent . the Lands in queſtion were Appryſed, by one - 
Mcbryer, whereunto the Viſcount of Kenmare ſtarids now Infeit by Proe... 
reſs from Mcb»yer, It was anſwered, 1 hat M<bryers Appryfing being 
iſponed to the Laird of Lawers , he ratified this Annyalcent, and the 
Ooooo 3 Viſcouns 
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Viſcounr having Right by progreſs from Zawers, cannot quirrel the fame, 
It was replyed, That this Ratification is not relevant agaiuſt a lingular Sue. 
ceſſor ; tor though Lawers had Diſponed his Appryfing inacorroboration 
of this Annualrent, it would have had no effe@ againſt fingular Succeſlors 
unleſs Lawers conſent had been a ground of their Intettment, otherwiſe all 
ſingular Succeſſors would be inſecure, and tie excellent Statutes for ſecy- 
ing Purchaſers would be eleided , for a perſon having an irredeemable Dif. 
poſition, may give Ratrfications, CA ſsignations and Back-bonds reſtriting, 
which would be effecual,if drawen in queſtion before he wete intett,cven 
againſt his ſingular Succeſſors by 4ſs;gnat0x, but it the matter were not 
made litigious before 1nfeftwent, atter Infeftmens ſuch perſonal Righes 
trom the Authors would have no effe& againſt ſingular Succeſlors : And 
albeit Appryſings may be (o reſtricted and affected during the Legal, when 
they are hut legal Diligences tor ſecu.ity, and it they become 1itigious be. 
fore expiring ot the Legal, they will be effeQual againſt fingular Succeſſors 
acquiring Right even atter expiring of the Legal, otherwiſe the «#+& of 
all theſe perſonal Deeds ceaſe ſo ſoon as the Approſengs become itredeem- 
able Rights, or elſe a great part of the ſecurities of the Kingdom be» 
ing tounded upon Infeftments acquired from Appryſers after the Legal 
was expired, they might all be rendred uncertain, It was Duplyed, That 
this Ratification was within the Legal, and being once effeQual againſt 
ſingular Succeflors, cannot ex po# fato ceale to be effetiual by expiring 
ot the Legal z and ſeing payment by intromiſſion,. or otherwiſe within the 
Legal, will ſtill be effeual againſt ſingular Succeſſors, purchaſing ater ex- 
piring of the Legal, ſo muſt Renunciations or ReſtriRions be, whichte- 
quire no Regiſtration, and this Ratification is in effe a Reſtriftion, that 
the Appryſing ſhall not reach the Lands in prejudice of the Annualrent, 
39, This Annualrent is homologat by this Viſcount of Xeymure,who pay« 
ed the Sum to the Biſhops Author Whitekirk , and AMcbryers. Appryling 
returning in the perſon of Keymure the appearand Heir, whoſe Right is 
within 10 years, and ſo under a Legal Reverſion by the late AR of Parlia- 
ment 1661, the Ratification is upon the Detenders own grounds. 

The Lords tuitained the Raiification and Arnualrent Ratified by the Ho- 
mologation, being now drawn in queſtion during this new Legal,but did 
not determine the firſt point, whether the R atification being within the firſt 
Legal, would be effeual anent ſingular Succeſlors, after expiring of that 
Legal 3 for though Payment or Intromiſfſion do continue ever to be 
effefual,that is by Statute, but whether Rei#riFions, volugtar Renxounciati- 
ons or Rever/ons un-regiſtrat would be effeRual againſt ſingular Succel- 
ſors purchafing after expiring of theLegal,that being a general concernment, 
the Lords forbore to determine therein, this Cauſe: being determined upon 
the foreſaid ſpeciality, nn 
: Stuart, contra Hutchiſon, codem die; 

Mquhile David Dunbar being Debitor to Hary Stzart in a Sum of 
Maney,he granted a Bond of. Corroboration, . wherein he with conſent 

of Am0a Hutchiſon bis Wife, obliged bimſelf to Infift her in an Aunualrent out 
of « Tenement in the Cannongate, whereupon he purſues a Poynding of the 
Ground. It was alledged Fe the (aid ene Hoekifen, that ſhe ſtands In- 
feft 1n this Tenement in Lzferent before this Purſuer was Infeft, or: at leaſt 
had Poffeſſion. It was anſwered, That ber confentexcludes her, It was 
Replyed for the Defender, That this conſent being adhibite ex reverentla 
mearitali, ahd not Ratified Judicially with an Oath, rot 8a come in the cop- 
frair, it is-null, 29, This conſent coujd only exclude: or communicat any 
pt Right 
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Right the Liferenter had in her perſon when ſhe conſented, but cannot 
reach to ſupervenient Rights, which only accreſce upon Diſpoſitions with 
abſolute Warrandice, but never unto a-fimple affent, 

TheLords found that the Reverentia cMaritalis. was not relevant alone to 
annull the conſent, unleſs threatning atleaſt had been joyned,and that the 

adicial Ratification is not neceſſary, but adhibite a4 wajorem cautelane, 
but found ifthe Conſenter was not provided to her Liferent of this Tene- 
mznt before her conſent, that it would not prejudge herof her Liferens.. . 


The Laird of Du# contra Scot, &c. Jannary 28. 168r. 
T He Laird of Dun having obtained a Gift of Recognition of the Lands 
of purſues Declarator againſt the preſent Heretors, who al- 
ledged, 19. No Proceſs, becauſe the Purſuer is not Infeft upon the Gift of 
Recognition 5 For Recognition being in effet a KedudGion, it is only compe- 
rent upon a real Right by Infeftment, and it uſes not to' be purſued 
till the Donatar be Infeft, 1t wasanſwered, That this Declarator is found- 
ed upon the Kings Right as Superior, and itis not a Declarator of the Do- 
#atars right to the Land,but a Declarator that the Vaſlal hath loſt his Right, 
which requires no Infeftment to the Donatar, * The Loids ſuſtained the 
© Declarator at the Nonatars inſtance,though not Infeft, 29. The Defender 
further alledged, that the RK ecognition was incurred by the Alienation of his 
Author, who was bound in Warrandice, and therefore he ought to be 
called. * The Lords repelled this Defence, ſcing the preſent Heretor the 
© Kings Vaſſal was called, who might intimat the Plea to his Author, if he 
« pleaſed. 39. The Defenders further alledged,that this Declarator being in 
efte&t a ReduGion, Minor nqn tenetur placitare de hereditate paterna, It was 
anſwered, T hat this holds only in the defeQts in Competitions of the Vaſe 
fals Rights, but m no intereſt tothe Superiors. 
The Lords repelled alſo this Defence, but found no Proceſs till the Mis 
nors Tat-rs or Curators were called, 


Gray contra Brown, January 29, 1681. 

GG Raeyhaving purſued Brown as Executor Creditor to Umquhile Graz, for 
payment of a Debt due by the Defun& tothis Purſuer; and cohdeſcend» 
ing that the Zxecator-Creditor having only dueto him 200 merks,had Cons 
firmed to him 3000 pounds, being all the DefunAs Means, and had ſet 
down the particular Dates of the Defunfs Bonds, * and the Lords having 
* Examined the Defuns Relit, ſhe hath Deponed that the Execntor-Cre- 
' ditor had inſpeGion of her Husbands Writs after his death, and took with 
him two of the Bonds which was Confirmed, whereof the Creditors were 
moſt reſponſal, and had left ſeveral others, which coming to be adviſed, it 
was allecged for the E xecutor-Creditor, that though he bad gotten the 
Bonds, he was lyable for no Diligence, but only to Aſſign any other Cre- 
ditor who ſhould purſue, after a competent time to havedone diligence for 
himſelf : And though the Lords by the late A of Sederunt * have found 
© Executors lyable for Diligence of what they Confirm, yet not to be o- 
bliged to Confirm, but what he thinks fit; yet that cannot reach to this 
e, which was 20 years fince the Confirmation. It was anſwered, That 
though Executors-Creditors were not lyable to do Diligence, yet by that 
Title that they take up the Defunas Writs, they muſt produce, or be ly- 
able for the Sums; and that he did uplift the Bonds is fufficienely proven by 

the Teſtament, bearing their Dates, and by the Relics Depoſotion: 
The Lords found it proven, that he had uplifted theſe two Bonds, and 
found him lyable for the Principal Sums, Annualrents and Expences there- 
Ooooo 4 in 
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In contained, ſince he did not produce the ſame, in fo far as exceeded his 
own Debt. _ 

Ogilvie contra @Moſrman and Fordyce, February 1, 1681, 

Gilvie of Milton being Infeſt as Heir to his Good-fir inthe Lands of 
| Craigduff, did purſue ReduFGion and Improbation of a Wodlet thereof 
granted to Moſswan,upon this reaſon, that it was granted 4 #0n habente 
teſtatem,his Father never having been Infeftz in which Proceſs he had obtain- 
ed Certification againſt any pretended Inteftment of his Fathers, which be. 
ing Extracted, he now infiſts upon this Reaſon of Reduction, that the ppog. 
ſet was granted a non habente poteſtatemsz theDetenders do now produce the 
Fathers Seaſts of Craigdff, and thereupon alledged Abſolvitor from the 
reaſon; the Purſuer opponed the Certification Extracted before this Seſſion, 
whereby his Fathers Seaſim was taken away 3 and Certifications being the 
greateſt Security to terminat Pleys, and fix Rights, 1t cannot be called in 
queſtion ſo long after the Extra&, albeit a Reduction thereof were raiſed, 
much leſs thus ſummarily» The Defender anfwered, That albeit Certifi. 
cations in Improbations are ſeldom recalled after the full end of the Proceg 
in which they are granted, as if it be a fimple [mprobation, without other 
reaſons of ReduFion, where the Certification terminats and ends the Prg. 
ceſs, yet where the Certification is but an [nterloquutor, and no definite Sen. 
tence, and the Proceſs yet depending, that Certification upon ſtrong and 
pregnant grounds inſtantly verified may be ſummary recalled z and there 
can be no more pregnant ſpeciality than in this caſe, where this Purſuer be. 
ing appearand Heir to his Father, and Maſter of all his Writs, to ſhun his 
Fathers Debts, ſuppreſſes his Fathers Infeftment, who brooked as Heretor 
the Lands in queſtion, and enters Heir to his Good-fir. 

The Lords reponed the Defender againſt the Certification, if he could 
adminiculat the Seaſfr produced. 
Frazer contra Mackie, eodem die. 
WV Tr Fyfe having given an Afſignation toa Sum of 5000 merksdue 
'V to himby Inchbrakie, firſt to George Mackze, and thereafter to Frazer 
of Balbedie, It was alleadged for Frazer, that albeit Mackes Afſignation 
was prior, yet it was without a cauſe onerous by a Bankrupt, in defraud of 
him and others the Bankrupts Creditors, for whoſe uſe he had obtained 
Aſſignation, which being found relevant, Mackie depones that the Aſſignati- 
on was for cauſes onerous: But refuſed to Depone what the cauſe was, or 
whether it was equivalent,and alleadged that his Aſſignation does bear Cauſes 
onerous as well as Frazers , and it _ referred to his Oath, that it was 
without a Cauſe onerous,and not in theſe terms,that it was without an equi- 
valent Cauſe onerous,he was obliged to Depone no further than to deny 
the alledgeance referred to his Oath. Ic was anſwered, That the reaſon 
of preference for Frazer being, that the Cedent was Bankrupt, and had no 
other. Means but this Sum afſigned to him, whereby he became wholly inſol- 
vent,and therefore could not without a caule onerous,and legal diligence, 
aſhgnthe Bond to Mack, therefore he ought to depone what was the cauſe 
of the Diſpoſition particularly, that the Lords may determine, whether it 
was equivalent, or whether the Afſignation was fraudulent. It was Replyed 
that this was no way competent to Frazer, till he had firſt inſtruced his po- 
| ſterior Aſſignationto be tor Debts prior to Mackes Aflignation, otherways 
if Mackies Aſſignation were in whole or in part gratuitous, it is not frau- 
dulent, but preterable to any poſterior Aſlignation; 


The Lords found that if Frazer inſtructed the cauſe of his Afignation ” 
| c 
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bethe common Authors Debts,anterior to Mackies Allignation, That Mackie 
ſhould depone particularly what was the cauſe of his Aflignation, That the 
Lords might determine whether the cauſe was adequat, 


The Taxmen of the [wpoi7 of Edinburgh contra Young and others, Fe- 
bruary 2, 1681. , 
He Town of Edinburgh having obtained from the King an Impoſition 
of a Plack upon eachPint ofAle and Bear browen within theirLiberties, 
or imported within the ſame, being Vented and Sold, and there being a 
Complaint againſt this Impoſition by the Colledge of Iuſtice, and the Heretors 
of the neighbouring Shyres, there was an agreement amongſt them to Re- 
ſtritthis Impoſition totwo pennies upon the Pint, and reckoning the Boll 
of Malt one with another to yield twenty Gallons ofAle,which amounted to 
two merks on each Bollof Malt, Likeasit was agreed that the Impoi? ſhould 
be payed by all within the Libertie of the Town in that way as being moſt 
eafie to be known, without multiplying of Oaths of the Brewers by Szrvey- 
ers, who might from time to time have acceſs to all the Brew-houſes within 
the Towns Liberties, and might gadge their Mask-fatts how much Malt 
they might Brew at a time, and might obſerve how oft they did Brew, and 
thereby make a conſtant Survey, according to which Robert Young and o« 
'ther two Brewers being decerned, They Suſpend upon this Reaſon, that 
the Impoſt by the King being »por the Ale and Bear Yented and Sold, 
there was no warrand to turn it upon the Malt, and though there had, yet 
it was no ground to preſume 20 Gallons for each Boll of Malt, ſeing its 
known that it could not yield above fixteen Gallons of good ſufficient Ale 
or Bear. 29, The Impoſt was only upon Ale and Bear Yented and Sold, and 
this method puts it uponall Ale and Bear browen, although notSold 3 where- 
as it is known that the Brewers themſclves have great Families, and drink 
a great ſhare of the Brewings themſelves, which ſhould befree, and that they 
have oft-rimes ſpilt Brouſts that cannot be ſold, and frequently their Bar. 
rels of Ale or Bear will be returned back to them as infaflcient In none of 
which caſes they can be lyable for the Towns [wpoſt : But now the Taxmen 
infilt againſt the Brewers upon their Oaths, and will not be fatisfied with a 
Szrvey contrair to the ſettlement, It wasanſwered for the Taxmen, that 
this (ctlement having taken effe&t by a conltant cuſtom of twenty years ac- 
quieſcence therein, by all the Brewers, and even by the Suſpenders who had 
the benefite by the Settlement,they cannot now reſile there-trom,when there 
is but a year or thereby to run of the [z#poſi, nor can they pretend detriment 
by lifting the Ipoff by Malt Browean be Brewers, or that twenty Gallons is 
reckoned for the Boll, becauſe the Iwpoſt being upon every Pint of Bear or 
Ale, the weakeſt as wellas theſtrongeſt waslyablez and though there be 
ſome ſmall proportion of Ale at 3 Shilling Scots,yet it is known that there is 
a far greater proportion of ſmall 4/e, and a greater proportion of penny Ale, 
and therefore twenty Gallons was fixed upon the whole, wherein there is an 
At of theTown Council twenty years ago conſtantlyobſerved,which is ſuffi- 
cient i#ter C oncives, and asto the manner of probation the Law doth allow 
probation by Witneſſes, or by Oath, atthe Purſuers option 3 and therefore 
though the Purſuers uſe a Survey, the Swrovezers are but Witneſſes, and the 
Purſuers arenot pgs to adduce them, but may referr the quantity to the 
Detenders Oaths, eſpecially ſeing de conſuctudine the Brewers, if they ac- 
quieſce not to the Survey, are always permitted to give their Oathes. 29. 
It is known that the Brewers uſe all devices to deceive the Sxrveyers by las 
tent Fats incloſed within a ſecret Room, and not in their ordinar Brews 
bouſcs, and by woveable Bicks to their Fatts, which they can ſet on when 
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they Mask, and immediatly thereafter take off 3 fo that the Gadging of 
their Mask-fatts by the Swrvegers cannot reach the true quantity of their 
Brewingz and as to their ſpilt Brouſts, they have always been allowed, 
upon ſhewing the ſame to the Surveyers, but they can have no abatement 
upon pretence of their own drinking, ſeing all the Heretors of the Kingdom 
payes Ces, to be free of the Exciſe of their own Brewing, and therefore no 
Brewer which hath no Land can pretend that priviledge, nor could any 
Sarvey clear what were theBrewers own drinking,and therefore all behoved 
togo toOathz and as to taking back of Barrels once ſold and delivered, 
they are not obliged ſoto do, unleſs the drink were ſpilt when delivered, 
and then it comes under ſpilt Drink ; but it it be taken back upon the 
accompt of the ſtrength or not being well Browen, it can make no abate. 
ment, n ; 
The Lords found that the AR of the Town Council, and long cuſtom 
acquieſced to, was ſufficient inter Concives, and therefore ſuſtained two 
merk upon the Boll Browen by the common Brewers; but found by the 
ſame cuſtom that the Survey ſhould be the rule, unleſs the Brewers offered 
their oath, and that the ſpilt Drink ſhould be allowed, upon being ſhown 
to theS»roezersz But found no abatement to be given upon pretence of the 
Brewers own arinking, or of taking back of Ale or Bear once ſold and deli- 
vered, except upon account of being ſpilt 3 but found that if the Survezers 
ſhould diſcover and find any latent Fatt, or any moveable Eick toa Fatt, 
or if ſuch Brewers as theſe were actually found,that ſuch Brewers ſhould 
give their Oaths, notwithſtanding of the aRual Sxrvey, as to their pre= 
ceeding Brewing. 
The Maſter of Balmerinoch contra the Laird of Pourie, eodem die, 
| He deceaſt Lord Coyper, having by a Minxt between him and the Laird 
of Poxrie, ſold the lands of and Poyrie being 0- 
bliged for the price to pay 19000 merks, or to allow the ſame in part of 
payment of the Sum of 20000 merks due by Couper to Pourie ; there being 
mutual purſuits upon this Mint, Povrie craved a progreſs of right, and to 
be relieved of the Nox-entry, in reſpe&t that the Lands ſold holding Ward 
of the Earle of Crawford were in Non-entry, whereupon Crawford and his 
Donatar had obtained Decreet of generaland ſpecial Declarator, which being 
aſſigned to theLaird ofBardoch,he hath thereby uplifted the fullRents of the 
Lands for the year 167 1. and finceſyne, and therefore Poyrie beingexcluded, 
did obtain Decreet of Poinding of the Ground upon his Sum of 20000 
merks out of the Lands of Monifieth, ſold be Balmerinoch to Iames Mauld 
of Balumbie, and Pourie is willing to quit the Bargain, or otherways ſo 
ſoon as he ſhall be entered to poſſeiſion, and the Non-entry purged, to pay 
the 19000 merks with the Annualrent thereof ſince he was entered to pol- 
{cſhon,except the years in which he was excluded by the Non. entry; and ſe- 
ing the price was alternative,cither to pay or allow, EleFio eit Debitoris, he will 
Pay and keep his [nfefiment on Monifieth, for 20000 merks inteire. It was 
. anſwered for the Maſter of Balwerinoch, now ſucceeding in Conpers Right, 
that Pourie cannot now claim an EleCtion, becauſe by a Decreetproduced in 
Proceſs againſt Coyper he madeEleQion to allow; and though Coxper offered to 
quit the Bargain, and that becauſe it was impreſtable, Balmerinoch who was 
 Heretor refuſing to concurr, yet Poxrie rejeted the offer, and the Lords 
- decerned-Comper to fulfill, and to ſupplie any defect in the progreſs, by ab- 
ſolute Warrandice, and therefore ſeing Poxrie did enter in poſſeſſion by 
vertue of the Minut, and did continue ſeveral years therein, he cannot claim 
Ioyears Rent for the Non-entry by the Warrandice, becauſe he was obleidg- 
ed by the Mint to procure the /nfefiment from the Superior by his own 
moyenz 
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moyen 3 and it was offered to be proven that he communed with the Earl 
of Crawford theSuperior,for aGift ofNon.entry,and the Earl having madehim 
an offcr thereof for a ſmall Sum,he adviſed with Six John Cunninghame there- 
anent, and that he would get no more for an Now-entry than he gave, 
whereupon he acquainted Bardoch with the communing, who is his Couſin- 
german and he obtained the Gift from the Superior, before ever he ac. 
quainted theMaſter of Ba/werino,that he might have proceeded withCrawford 
on that communing,for both their reliefs.. Poxrie Replyed, Thatduring the 
dependence of Crawfords Declarator of Non-entry, he had ſeveral times de- 
fired the Maſter to agree with Crawford, who refuſed, and faid, he would 
not give fourty perinies for the Non-entry, after which he might warrantably 
ſhew 8andoch his communing with Crawford, and ſuffer him to take the 
Right. It was replyed, that albeit the Maſter, while the matter was dubious 
and before Sentence, refuſed to treat with Crawford, being adviſed by his 
Lawers he was ſecure, yet after Decreet of Declarator had palt, Powrie havirig 
entered in communingwithCrawford,in which Crawford had offered theNon- 
entry for a ſmall Sum, he was in peſſzma dolo,not to take it, and enter himſelf, 
as he was obliged by the Minn, but much more becauſe,as his oath acknow- 
ledges, he was adviſed by Sir John Cunninghame, that he would get no more 
allowed in the price than he gaveout, that without acquainting the Maſter, 
he ſhould have acquainted Bandoch his Coufin-german with his communing 
with Crawford, who knew nothing of it, and was nothing concerned to 
take the Gitt of Nom-entry, which 1s now produced, and bears an expreſs 
obligement to receive Poarie gratis, And thoughin one Clauſeit mentions, 
that Pourie ſhould be received upon produGion of a Right, yet there is a poſterior 
Cliuſe to receive him ''mply, upon the Terms of the old Infefiments, which old 
Inſefiments Pourie acknowledges by his Oath were 1n his hands z All which 
is againſt that bor fides, which is moſt exuberant in the Contratt of E wption 
and Yendition; yea Crawford was taken obliged not to receive Balmerinoch 
without he were compelled by Proceſs. It was Duplyed for Pourie, that 
albeit Bandoch took an Obligation o: Crawford to receive Pourie out of his 
reſpe&, and by no procurement of the Maiters, Pourie was not obliged to 
ke uſe of Bandochs favour, to Bandochs prejudice, and to the Maſters 
advantage, who had refuſed to Treat with Crawford; and albeivthe Minut 
bears, that Powrie ſhould enter himſelf with the Superior by his own moyen, 
which is the common Style of irredeemable Diſpoſitions, and which ime 
ports, that the Compoſition to the Superior of a years Rent for the entry 
ſhould lye upon the Buyer, yet that could not oblidge the Buyer, unlefsthe 
Seller had Infeft himſclf, and delivered a clear Progreſs, and had ſubſcrib- 
ed Prccuratories of Reſignation,or Charters for Confirmation, none of which 
was done in this caſe, | 

The Lords having confidered theſe points ſeverally, whether the o- 
blidgement in the Mizut that Pourie ſbould Infeft himſelf by his own Moyen, 
and the Superiors 0bligement and Bandochs Gift ſhould free the Seller of the 
hazard of the Non extry, which he might have ſhunned by that Bond, which 
coming tothe queſtion upon pots, was eight days. The Lords found 
that not relevant to lay the d:yynage of the Non-emtry upon Pouriezand then coming 
to the ſecond point of theFraxd,in bringing in Bendoch without acquainting 
the Mr. which by a former nferlocwtor they had found relevant to libe- 
rat the Seller from the Warrandice, as to the Non-entry, but thereupon 
Poxrie having craved the Maſters Oath of Calamnie, he did depone that 
during the dependence of the Decharabor of the Non-entry, Ponrie had defir- 
ed him to agree with Crawford, and that being adviſed by his Layers, he 
Ppppp 2 would 
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would be ſecure, he had refuſed to treat, but that Powrie had never ſpoke 
to him thereof after the Decreet of Declarator, The Lords reſumed the 
former Interlocutor, and whereas it run in theſe terms, that after ay agree- 
went between the Superior and Pourie,he could not warramtably acquaint Bay. 
doch to take the Bargain, without firit acguainting the Seller, The Lorgs giq 
declare that their meaning was not of an agreement perfeJed, but of 
a -communing, importing an offer by the Superior, and they did ad- 
here to the former [nterlocutor, and having re-examined the Mr. he de; 
| poned that neither during the proceſs of Declarator nor any time thereafter 
| did ever Powrie, nor any from bim acquaint the Maſter of any communing 
with Crawford anent the Non-entry , nor did he ever know thereof, till 
Bandoch had obtained the Right. 

The Lords found, that that Oath of Calumnie did not prove, that 
Poxrie did acquaint the Maſter of his Communing with the Superior, and 
that having entered in poſſeſſion of the Lands upon a Mznmt of Sale, he 
could not warrantably bring in another to take the Gift of Non-entry, 
whereby he was excluded from his Poſſeſſion, unleſs he had firſt ac- 
quainted the Seller with hisCommuning;ln which caſe if he did either refuſe 
or negle& to follow the communing,and purchaſe theNon-entry,the Buyer 
was blameleſs and free, though he acquainteda friend to take the Non- entry; 
But becauſe the Maſters Oath was only an Oath of CaJumnie, the Lords 
remitted to Poyries probation, whether or not he acquainted the Maſter 
ofthe Communing with Crawford,anent the Non-entry, Scripto vel jurament, 
and ordained Bandoch to Depon,what he payed to Poxrie for the Non-entry, 
and found the Maſter lyable by the warrandice, to pay Poyrie what Bax- 
doch payed to the Superior andno more. 


Maxwel contra Montgomery, February 3. 1681, 

Y Contract betwixt Maxwelof New-wark and Mr. Zechiel Montgomery, 
New-wark Sett to Montgomery certain Tenements and Aikers in and a- 
bout P:ſly, declaring his emtry to have been at a term anterior to the Minut, 
for which Montgomery was to pay a certain Sum of Money, and being 
charged, he Suſpends on this Reaſon, that the cauſe of Payment of the 
Sum charged for, being a Tack Set to him by the Charger, he was not 
lyable, ſeing the Charger did -not make void the Tenement ſer, and enter 
bim in poſlefſion, at leaſt offer him the void poſſeſſion. It was anſwered 
that though it be true, that when a Tenement of land is ſet to a Tennent, 
to be polieſt by Laborage, the Setter muſt remove the prior Poſleſſor, 
that the Poſſeſſion may G void 3 but that holds not in this caſe, where 
many Tenements are ſet together, and the entry declared to be before the 
ContraQ, It muſt import the meaning of Parties, that the Tacks-wan 
was only. to have the Maills and Duties, and not the natural. Poſlefſi- 
on 


Which the Lords found Relevant, and inſtrued by the Contra pro» 
| duced, but declared that if the Tax-man, purſuing for the Duties, or for a 
warning uſed by him in the Setters name, he ſhould be debarred, the 
Charger ſhould be obliged by his Warrandice to refound his Damnage. 
Op Kerr contra Henderſon, coders dye. 
H7? Kerr as Donatar by the. Earl, of Roxburgh, of the Non-entry of 
ſome Lands holden of the Earl. of Roxburgh by H purſues 
Declarator. The Defender alleadged abſolvitor, becauſe he is an Appry/er 
and hath charged the Superior to. enter him —_ an —feprofing before 
this Purſute, ' ' It was anſwered, nor relevat, unleſs. be had _ to the 
7 © p.C7-03 uperior 
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Superior a years Rent, with a draught of a Charter to be Signed, as was 
found in the caſe of Black Donatar to Duke Hamilton, againlt Hamilton of - 
Milkwrs, inthe caſe of Ward, which is a much -heavier Burden than the 
Non-entry, which reaches only the Retowr- Duties by this Declarator. 

The Lords found the Charge alone, without offering a years Rent, ei- 
ther of the Land or Money, did not excludethe Non-entry, 


contra Stuart of Archattan, eodems die. 
Ne Purſues Start of Archattan, which being called,Compear- 
ance was made for Stuart of Archatton,who craved to fee. It was 
anſwered, Archattan being a Refidenter in Ireland, no Advocat could 
compear for him without a Mandat 3 for though the Truſt of Advocatspre- 
ſumes a <Marndat, as to thele reſiding in the Kingdom, that was never ex« 
tended to Refidenters out of the Kingdom. It was anſwered, That 
though a warrand be requiſite for Forreiners, yet Archattan is a Scots. man 
Reſfidiog in Ireland, and hath an Eſtate in Scotland. 

The Lords found, that there could be no Compearance for Archattar, 
he reſiding in Ireland, without a warrand in writ, and therefore refuſed 

a ſight, and ordained the Decreet in ablence to begiven out. 


Vanlovan contra Bruce, Feb. 4. 1681. 
Anlovan a Dutch-man, havirig purſued John | Kinneir, before the 
y ſheriff of Edinburgh, did raiſe Inhibition upon the dependence, but 
before ſentence, he did infiſt ina new purſute before the Baillies of Edin- 
bargh and there obtained Decreet, he doth now again inſiſt in his Proces 
before the Sheriff, that he may obtain the ſame Decreet there, to make his 
Inhibition and dependence effeual, and' obtains Decreet againſt K inneir 
compearing,and thereupon yum ReduGion ex capite inhibitionis,of a dil- 
fition of a Tenement in Edinburgh by Xinneir to Bruce of New-toun, and 
by him to Atcheſon, as both being! granted after the [»hibition; they alſo" 
raiſe ReduGion of the Sheriffs Decreet, upon theſe Reaſons, 19, That 
Y anlovan having deſerted the Procels, \before the Sheriff, and not only 
made £itis-conteſiation, but obtained ſentence before the Baillies, albeit 
Kinneir is made compearingagain before the Sheriff,and proponing nothing, 
yet his negligence or colluſion excludes not his fingular Succeſſors to pro- 
ponethis relevantDefence, that Zitis- conteſtation is a judicial tranſaction, im.. 
porting innovation, whereby the former Proceſs before the Sheriff was cut 
oft,much more when Decreet tfollowed;and it were of very evil example, 


if Defenders were obliged to anſwer in ſeveral Courts for the fame cauſe,to - 


their great trouble and expence, but if they wereagain purſued, theſe two 
are unqueſtionable Defences lis contei#ate, and res judicata by a Defender; 
29, The Sheriffs Decreet is null, proceeding upon an Execution, neither 
ſubſcribed nor ſtamped 3 whereas by the a& of Parliament 1540, cap. 
74. all Executions upon Sheriffs Precepts not being ſtamped, are declared to 
make no Faith 5 and the general ground of an Unſubſcribed writ proves 
nothing, except the judicial Mints of Clerks do fully annul this executions 
and albeit executions by ſubſcription be ſuſtained without ſtamp as a. great- 
er ſolemnity, if Inderſation by any hand atrandom ſhould be warrand 
for ſentences, it would certainly authorize falſe execurions, for-the Ex- 
ecutor could not be called in queſtion of Forgerie, having neither Signed 
' Nor Sealed theexecution, It was anſwered to-the rſt reaſon. That itis 
beyond debate that any Perſon may purſue for the fame debt in. divers 
interior courts, that he may bave execution in' the Diſtrifts | of both, 


where his'Debitor may have goods in bothy and though he can infiſt for 


Ppppp 3” - no 
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no. more by the ſecond Decreet than by the firſt, otherways res Jjudicata 
would reſtri& him; yet here there is nothing deccrned by the Sheriff, but 
what was by the Baillie : and asto theexecution, Kimneir, who was citeq 
compearing, did ſufficiently aſtru&t the ſame 3 and itis the cuſtom of this 
and all inferior Courts, to proceed upon ſuch executions, which ſometimes 
were accuſtomed before the Lords, and if Decreets ſhould be found nul 
upon ſuch Executions, it would canvel the Decreets of moſt of inferiox 
Courts. It was replyed, That albeit where Parties compears, and objes 
not againſt ſuch Executions, their appearance may aſtruct or exclude thar 
Dilator, as competent and omitted, yet 1t cannot be preſumed that any Judge 
will proceed, if that objeRion be made ; and therefore the hazard can on- 
ly-be as to Decreets inabſence, which thereupon will be ſuſtained ag aly. 
bel, but it would authorize a moſt pernicious pratice againſt an expreſs a 
of Parliament, if the Lords ſhould ſuſtain it, and though Indorſations haye 
been uſed before the Lords upon-firſt Summons, yet even when falſe they 
did bear the Solemnity of affixing a Stamp 3 but in this caſe where the 
Decreet is made uſe of to reduce the diſpoſitions of ſingular Succeflors, 
wherea full price is payed, Kinneirs appearance imports nothing, 

The Lords found, that the Purchaſers of theſe diſpoſitions, though they 
were not called in the firſt inſtance, had good intereſt now to quarrel the 
Sheriffs Decreet, and found their reaſon of Reduction relevant, that it pro. 
ceeded upon Executions, - neither ſtamped, wor ſubſcribed, nor judicial atteſted 
pon Oath, and therefore reduced the Decreer, and in conſequence the 7». 
hibition, and aſſoylzied from the RednGion ex capite inhibitionis y, but the 
Lords did not find that -reaſon relevant, 8hat taking Decreet in one inferior 

Court hindered the taking the like in an other. 


Thomſons contra Lawſons, codems die. 

LI Robert Maſtertown did Diſpone ſome Tenements in Edinburgh 

to James Maitertoun his Son and his Spouſe, and longeſt liver of 
them two n Liferent, and to the Heirs. of that Marriage, which Failzicing 
to Aliſon, Tran, and Margaret Thomſons his Oyes by his daughter, Reſerving 
his own liferent, whereupon Seeſin was taken both for <Maſtertoun and his 
Spoxſe, and for the three Thowſons who purſued the Tennents for Maills 
and Duties; compearance is made for Janet Lawſon, who had Right toa 
Ziferent of the Tenements from Thomſon, who had right from theſe Thom. 
Jons, who had right from James: 'Maſtertour,, and alleadged preference, 
becauſe by the forſaid diſpoſition Jawes Maitertoun was Fiar, and the 
Thomſons.are but Heirs of Proviſion: ſubſtitute, failzieing Fames Heirs of 
that Marriage, and therefore their Infeftment was unwarrantable, but they 
ought to have been retoured Heirs of Provifion to James Maitertoun, and 
whatever their Seaſim may operat, as to the Superior who received them, 
yet it cannot alter the Feez For if Jewes Maitertoun had had Heirs of that 
Marriage, they would have excluded the Thowſons,and behoved to have 
entered Heirs to Jawes, for Robert was denuded, and could not be Fiar, 
and his diſpofition does-expreſly reſerve his Liferent ; and the Lords have 
found in the caſe of the Children of Mair of Adifbeyn, who upon a Subſtitu- 
tion like. this were infeft, that they were but Heirs ſubſftitute,andithat their Fa- 
ther eghti difpone at his pleaſure. It was anſwered, That if the diſpofition had 
been £6 Jawes. Maſtertaur:: and his Spouſe in ConjundG-ſee, the Huſband be- 
hoved: 2a be Fi; burhere it is only to them in Liferene, which can im- 
port no Fety:and! though it could, yet Thowſor being lawful Adminiſtra- 
tor to his Children, could not warrantably takea Right from, Mſteriou# 


to exclude his Children. It was replyed, That in the common pet 
ordinar 
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ordinar Nottars, ConjuntF. fee and Liferent are equiparat terms, unleſs it bear 
Liferent allanerly 3 but the Diſpolition being to James and his Wife and 
the Heirs between them, doth necef{arily import, that they were in Corn. 
jand#-fee, and the Huſband Fiar, tor their Children could never be Heirs 
to naked Liferenters 3 and ſeing James was Fiar, his Heirs of Tailzie cannot 
quarrel his Deed, not being upon a mutual Contra, and it was his Deed 
in diſponing, and not Thomſon the Fathers that made the Right, which co- 
ming to Lawſoz the wife, a ſingular Succeſlor ex cava matrimonii, the ſame 
is valid and preferable. | 

| TheLords found the conception of the Diſpoſition, that James Maſter- 
toun was Fiar,and therefore preferred the Liferenter deriviogRight from him, 


| Robertſon contra Arbuthnet, eodem die. 
\ A R. Thomas Rgþertſon Miniſter at Longſide having obtained Decreet 
againſt Arbuthnet of Carugal for the Viccarage of his Land, which 
being turned in a Libel, the Defender alledged no Proceſs, becauſe the 
Purluer had neither Locality nor Poſſeſſion, and his Preſentation is li- 
mited to the Pofleflion of his Predecefior. It was anſwered, That the Pur- 
ſuer hath ſuthcient Title by his Preſentation, and is founded in jure conm- 
muni, that decime debentur Parocho, either Parſonage to a Parſon, or Vicea- 
rage to a Vicar. The Lords ſuſtained the Purſuers Title, The Defender 
further alledged, That theſe Vrecarage Teinds were a part of the Patrimo. 
ny of the Abbacy of Deer, erected in favours of the Earl of Mariſchal, 
from whom the Defender and his Predeceſſors had Tack for Terms to run, 
and by vertue thereof have been ſeven years in Poſſeſſion, and thereby 
are ſecure till the Tack be reduced, and have alſo been fourty years in 
Poſſeſſion, and thereby all ARion againſt his Tack is preſcribed,albeic the 
Setter had had no Right, and cannot be queſtioned till the years of its ets 
durance be ended. 
The Lords found both theſe Defences relevant ſeparatim, 


Mckenzie contra the Counteſs of Seaforth, eodems die.  .. 

ckenzie of Suddie having confirmed himſelf, Executor-Creditor to 

the deceaſt Earl of Seaforth, as being Cautioner for him, and diſtreſ- 
{ed , purſues for delivery of his Moveables. The Counteſs of Seaforth 
having confirmed her ſelf Executrix-Creditrix, alſo compears, and alledges 
ſhe ought to be preferred, becauſe Suddie not having payed the Sums in 
which he was engaged Cautioner, as he could not have poynded the Earls 
Goods, unleſs he had payed, ſo neither can he claim the ſame Goods as 
Executor-Creditor,otherwiſe the Debt might be ſatisfied by the Earls Goods, 
and yet the Earl nor liberat of the Debt, but put to an ARion againſt his: 
Cautioner to purchaſe him a Diſcharge, whereas the Counteſs hath con- 
firmed upon moſt priviledged Debts, ſuch as the Earls Funeral Expenſes, to 
which ſhe was afhigned. It was anſwered, That S»ddie having the firſt 
Confirmation, which is a Decreet of the Commiſlars (tanding unreduced, 
there is no place for the Counteſs her poſterior Confirmation for the ſame 
Goods, but Suddie would have the fole adminiſtration, though he had 
been a meer Executor Dative. 29% He offers before he extract to produce 
a Diſcharge from the Earls Creditors to his Succeſſors of the equivalent 
Sum. 

The Lords preferred S#ddie to the Adminiſtration, he producing a Dif 

charge before he extra, but allowed the Lady to be heard upon the Fy- 
neral Charges, which is a preferable Debt'to all others, not as Execmtor, 


but as a Creditor, | 
Ppppp4 | Neilſon 
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Neilſon contra Roſs, February 8, 1681, 
Ilbert Anderſon having appryzed from Cw Farquharſon in anno 1640 
G the Lands of Kelleſs, whereunto John Wilſon having Right, purſues 
Reduion of a voluntar Diſpoſition and Infettment of the ſame Lands, 
granted by the ſaid James Farqhuarſon to Sutherland of Skelbo, whereupon 
he was Infeft, and Mr. John Roſs as having Right from him, upon theſe 
Reaſons, 19. That after legal Diligence of a lawful Creditor,though it were 
but inchoat by denuncing of Lands to be appryzed, or uſing Exhibition 
againſt the perſon inhibite, any voluntar Diſpoſition by the Debitor to pre- 
vent the effe@ of ſuch Diligence, are annullable thereby, as hath been oft- 
times decided, much more when an Appryſing was conſumate, 29,-B 
the Att of Parliament 1621,ancnt Fraxdulent Alienations,and the laſt Clauſe 
thereof, it is Statute, that if a Debitor after legal diligence, by Appryſing, Horg. 
ing, or Inhibition, ſhall by gratification prefer any other Creditor, and diſpone tg 
them, ſach Diſpoſitions ſhall be null. It was anſwered for the Defender to 
the firſt Reaſon, That albeit when any lawful Creditor is in curſu diliger. 
' tie, no voluntar Diſpoſition by his Debitor can exclude him, which can. 
not be applyed to this Caſe, where the Appryzer was filent and negligent 
by the ſpace of 10 years without Infeftment, or givinga Charge, and with. 
out purſuing for Mails and Duties, and ſo could not be faid to be in coarſy 
diligentie, As to the ſecond Reaſon, the voluntar Diſpoſition here is no 
Gratification or Preference, but a fair Bargain of Sale for a price then 
payed boxa fide, the Buyer having been no Creditor before, and there. 
fore falls not within the AR of Parliament, and no Purchaſer could ſecure 
himſelf againſt Approſiegs, which at that time were nat upon Recard. 
The Logds found both theſe Defences relevant to exclude the Reaſon 
of ReduF#ion: 
Dunbar contra Mackenzie, eodem die. 

He Laird of Dunbeath having Right by a Wodſet to the Lands of 
| Rarighies, whereof umquhile Mr. Thomas Mackenzie had a Right of 
Reverſion, and did thereon uſe an Order of Redemption, and conſigned 
the Sum of T0000 merks im the hands of Hygh Hamilter Baijlie of Bdins 
burgh, whioh he again uplifted himſelf; Dumbar of Hemprigs being Fxem- 
ter to Dunbeatb, and having confirmed the faid Sum, obtained Decreet 
againft Mr. Thowes Mackenzie in anno 1650 for payment of the Sum, and 
now John Dumbar of Hemprigs as Executor to his Father, purſues Mr. Jobs 
Mackenzie as repreſenting his Father for payment of the Sum; who alledg- 
ed Abſolvitor, beraule there having no Declaratar of Redemption follow- 
ed upon the Confignation, and Durbeath never having accepted the Con- 
ſignation, -nor inſiſted for uplifting of the Sum, but continned to poſleſs 
the Wadfet Lands till! his death, the Sum of the Wodfſet could not become 
Moveable and fal to Dxzbeathy Executor, without his own Deed, or the 
Sentence of the Lords, or a Decreet of Declaratar ; and it could not be 
in the power of the Debitor or Reverſor, to make Dwrbeatbs Syms, which 
he bad made Heretable to deſcend to his Heir, become Moveable,to fall to 
his Execyter 5 and therefore though the Defender were infiſting in a Decla- 
rator of Kedemption upon the Confignation, the configned Sum cauld on- 
ly belong to Danbeath's Heirs, who only could renunce the Wodſet, and not 
to hisExecuor,and therefore the Defender is not obliged to pay the eonſign- 
ed Sum, but may, and doth paſs from che Order. 

The Lords found the Defender not obliged to repraduce the Sum, or 
to inliſt in the Declaratorz and found, that if he did inſiſt, that the un 
WOu 
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would fall to Dunbeaths Heir, and ,ngt:to bis Execatgr, and that it is not in 

the cale..of the o nic Hg oo ans not, perfated in the Diſ- 

may, bel, OE, DYPalkFts Fenner, ; Rough the 
bed by by ears, 1 


. YT Lad YAM... 
D; | ſt 
Er > as a Moveable Sum, a Thereby | prefer ern 


es Wink 
| Cockburn contra the Lady Crmfain, 4k. Feb, 9. 1681... 
"He Lady (ongoing, purſued a Declarator- againſt Sir James 
which being diſpute in the Outer-Houſe, and the Ordj- 
nar = having ordained ſome: W rits all upon-to-be- produced before an- 
ſo ny ns that Wri iy —_ 
In, Jt; was Al ir, 744, 'tnat rigs. rodu uy 
Fa, the Ordinar could not determine thereon, but nt the Lords in prop 
ſentia. | It whned,- That here. was no: AR- of Litizcomeſtation, nor 
an AQ be ranks eq alepr Pane! o__ a Warrang to- produce 
Writs wete in che. artjes hatids, tha might be foun- 
ded es tothe tenor of = Wits 
' The Lords faund; thattbis being.no Ad of Litizcomeſtation, or equive- 


lent thereto, the Ontive __ to — the _ upon: the Writs-pro» 


duced. Al | 
ockburn contra al | 

= having med Gi 0 ing of .the Corgut- of: 

tO Conguers * m £77e, 

G2 «Compete hat ti Gift and Snipe Joon by S 

* Comprums Office x0 umqubile Jawe-| 'cews and his Son. Janes 

in conjunR] & pple was alledged for Cockburn, that the 


Cocquet-Office -Office, was ol y communicable the 
KingzGift anderfra oma of Exchequer bi no 


the 

power $0: tte ſaheq it was anfiyeredy That tbough the Commillioners 
of Exchequer had no ſpetial power to gift Offices, yer they. have a general 
power to;toannag= the: Kings: Revenueand corifequently: to dp ell- things 
necellary for that fetch extends/to the( - Office, ſcing by the 
G o. he, cry ts known, nt y-the Cuſton) of; the Export; 
t was eply Tough may give Commiſhons, in 
ſo far as.is neceſlary. afarager 3 woven. fab yet that 
can extend ta.no Ply which. the King himſelf can only gift 3 ' for 
h the:Lords of: = have the! power" of :adminiſtration: of Juſtice, 
whicl peceſlarily re Clerks ark yn they cannot gift the place 
Convent tame their Macers ;. 0 that the giv- 
but a ſettled Office at 


eoomage> moe bad ſpecial Warrand, 


29, Feew/-ie-inhabile vs being. at the! Horn. | }.Jt-was Duplycd, That be- 
ing at the Marrtladh mari ts to exerce fach an” Office, and Weenrs 
bath, tens Lord Burwi iflend, Ao = IRE bye 


:Lonks found; "tht - Feaw.:. Gift not 


wo give fach Gilts of 


2) 24" Qa qqq: 


"I | 


much leſs can'they* Ge vs Ofbee owls = Catjunrion or Subſlition. 
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The Lords having Aþpditited rhe Keeper of the Miner Bubk'ro vplif 
ind pay the x ar? Di: ſeveiaf Creditors of Eldow Comnidgham cn 
'of the Maters irrefted'the ſamk'in his hands, andpurſued 16 make fo;rk. 
*coming?" "Ti was alledged' for the 'Macer, that Dues being his Fees, 
for his Service, they were Alimentary, and neceflar ro Him? TEE 
Office, and-they' being payttt ih"ſmalls; the Keiper of "the Miner-Book 
'could not pofitively depen whar wasitthis hand;"atievery Hrvelrment? It 
was anſwered; That the:Xerers Placebeing Lucrative,” more\norNecedar 
for his Alitetit'and Service," his Credicors could mor be excludet' upon that 
pretencez 2hd there isho*reaſon that a Macet brooking"Office' by the 
Kings Gijr, ſubſerviefiPtothe Diſtribution of 'Law attd Juſtice 'thould not 
be Law-b in x fi::9 3UQ o 246 4 | wt Q6 \ 
1. The Ny drm the'Mucers DutsAtteſtable, add"appoinred the Keeps 
IF of the Xinin-Bools r6/torhpe thetefore yearly; tho firſt day Of Fanvery, 
the firſt day after Martinmas, and atiuhe: firlt ol Asz4ft and that'the Ar. 
reſters ſhould be prefetted,” accotding/ro-theit priority,” 4570 6very run: 
ing Term, -and\ not 4s*to' every *Payticalar due; 2s it was<payed-to-the 
Keeper, but for the whole Term, (<2, 02. 259, 0 at 017 099727? 17 

Kennoway contra Cranford, 11. Feb, 1681, OIELY 
N Auguſt 1635, tie of Cle did apptyſe Certain Tenements in 
Edinburgh; from Ger # "4uſtine,andavas Tnteft thereon, - in Feb, 163 

Patrick Auſtine obtained T Dilpofitidn'from George Auſtintit Martin 

1637. And was therenp6n Tiifefr, affd did-alfo acquire Rightto #pdtſon; 

Apprylſing,in Feb. 1634 Ktnnowiy 'df Kerifonuled: Enbibition 18Hinft a6, 

ſtin for a'{mall Sum, and wpon'thae Sum; and'[everal others'did*Appryls 

the fame Tenements, in September 1635. Fames ' Kennoway Niving now 

Right to Kennoways Appt 9,” ard" Thomas Cravford ' having Right to 

Hender ſont Appty ſing, 'and*"4uſtiws 'vohuntar Diſpofizion, rhete-are my. 

. tual Redvchions, wherein Kennowa): wm wr rhis-Reaſon, 'that"Henger- 
ſons Appryiing is null,gorhing being: inſtructed of rh&#Sums,. wherevponir 
proceeded, It was anſwered; 1®, "That afteriſo long's time, ' there way no 

neceſſity to' produce the Inſtructions ofi#exder/ovs Appryling, *'7he Linde 
found thers'was no neceſſity tproduce thehetters of Appriſeng,” or Exeeuti- 
on thereupon, but that it'was nedeſoar to iyffract the: Debts, whereupon'it yp. 
reeded any timewithinvhe- Preſcription, 2% Kennoway-inliſted againſt the 
voluntar Diſpoſition, :uporthis Reaſon, that 'ic is: poſterior to the Tphi- 

bition (erved"againſt the' Diſponer 'in' Avns 418348"'ht- was anſwered, ' r,,. 

Thar the '1»bsb9tion, or ay 'ARion'therevn; was Preſcribed; For albeit the 

Ciration in this: Reduion be within: 4©'Years of the ' Inhibition, yet the 

Redaition was nor lybelled upon the Inhibition, as the-Incereſt, bur upon 

Kennoways Appryſing,and'there is only. adjeed ob late; a reaſon of Redui7i- 
9 upon the'79hibition, which is neither ababile-way, ſeing in ReduFions tx 
capite' Inhibitionts the Tabibirions are lybelled-upon in the Redo##/9y, 25 the 

' Tile, 2,, T his new adjeted Reaſon-upon the /uhib#iom is not: withing oyears 

from its date, 3o, Albeit the 1nhibitio were not Preſcribed,it may be 

purged by Payment, : which-is now offered. It wasanfivered,”Thatthe 1yh;- 
b:tios could not yang Appryfing'was led upon 
theGround thereof,and is expired ,whichis now:.izredeemable;/as was fonnd 
in the.caſe'of Gant and&ravt. Ie was Rephyed, Thatche 7uhibinion being up- 
_— whereof there was many in 7-100 j heRp- 
prying which is founded upon all theSums,cannort make:i | 
and to 

carry 


—— 


3 Ti 


ing. but-a proportion of the Landy Appryſed, to be unpurgable, 


Carry the Righe of the whole Land; but in Grants caſe the 7»hibition and 
_ fiog was intirely upon the ſame Grounds, "444 Lords found that the 
Interraption of the Inhibition was not to be reckoned from the date o f the 
Citation of this Redu#ion, but from the time that the Reaſon ex capite In- 
hibitianis wes eiked, bur: ſuperceeded to give anſwer to that point, whe- 
ther the Suns was purgable by payment, till the concluſion of the Cauſe, 
$bat it wich axpecr whether the Inhibition was extint# by Preſcription, or if 
there was any. other Interruption, Kennoway did further inſiſt npon this 
Reaſon, thatche voluacar Diſpoſician oughe ro be reduced, as being a Gra- 
tification of the common 'Debitor (Avſftine, iter Kennoways Appryſing 
was deduced, and fo null, by the laſt Clauſe in the A of Parliamenr, 
1621. againſt fraudulent Diſpoſitions, It was anſwered, Thar the for- 
ſaid Clauſe, being only in fovonrs 4 the Diligence of Creditors, it 
could not be exrended'to this Caſe, where the Appryſer had done no di- 
- ligence to complear the! Xpproſong, ' either by Infeftment or Charge, for ſe- 
eral years before the voluntar Diſpolieion, nor ever fince, and therefore 
ſach Legal . Diligences - cangor be tike ſuch Diligences' which diſables 
Debitors, to ſell ro their Gredicors at any time after, but only during the 
.coprſe of Diligence, when it is followed ou, # 
-/\ Phe Lords did alſo ſuperceed to give anſwer to this Point , till the con- 
.cluſfian-of che Gante, - \ | 
_ 21) "Irving 'contra Corſen, codems die, 
Page: Irving parkucs \Redut#iow 2nd Improbation ofthe Rights of ſome 
. | Tenements/ 1n Promfries againft Fobw Corſen, who having produced a 
—_—_ of wor ur ors elk hands, bearing, That 
Defendes; Father hoving* in inip lemicnt of « Diſpoſition, whereby he Diſ- 
Fomed theſe Tenrments ts the Defeuder "= wh a Malt, and ww love ax. þ 
fever, poprijs manibus refgwcd thew inthe Baillies hands, for new Infefte 
apens 10: the: Defender bis Syn, and that ered dinghy the Baillie gave 'Sea- 
«i The Purfaer all .nao reſpect ouvht to be had-to this Srſin; be- 
cauſe'ir is goiprincipal $24ſin; under the hand: of the Town Cletk; Nottir 
| thereto, but isonly a double under the-hand: of the preſence Town: Clerk, 
our of the Fovwens Books, which baye noc Regiſters captble of Extracts, bur 
a Noctars: Pregbecell, and. therefore as: Jedſt the Seafn ſhould have been 
rxanfumed upon, productien\oþgthe Towas-Books, 2*, This Seafin can 
import po Rights: being, of#r460 vetori4 wirbout Wanand or adminicle, It 
CG $7 ag ny 0 the of Burgh--Royal' are-in-:place of Regr#ers 
7 within Burghs, and more Anthentick than: a Prothocal of a pri- 
t 3nd. world be; aggeac \incongeniencie £0 bring out Books upon 
oocaligns, far -rranſummg Seefas, 'ngither aceds. ſuch Seofins to have 
adminicl Cen > Oy wa we at giver: by Bailljes in 3hat part, butby 
the Bai/lies:yithin Burgh,” and by che Town-Clerk, eſpecially: in this 
2 where; .#.j i$ 2 Seafn given by 8 Father to aSon, for love and 


7 ar. 100 GCE tas} - 31970 /£4: 3 24 

he Lords found the Seqfis pot ſpfficient.4o inftract the Right withour 

a. warrand ar: 2dgajnices, and. :found?chat,an-Excrat our of the. Towns 

Boaks could gor fupply. a prigcipall Seafin.rupon the: atteſt of the Town 

| le porNottar thereto, but ion to compare the 

Seafis prodyced,, . with the: Towns-Book, and  fanndithe report of the 

FA ſhoo, bearing, This. Extra? to' be conform [ufficient for « principall 

TY: #4. [+ HDNEL 10 3917 1c VAkg OM .22%! | 

Aid'1; 17, Gordon comma, Forbes,  Febs 3.5; 1682. 

C..:. 0rdoxofPark having purſued Reduition, and I»»probation of a Sammons, 
£J and Executions thereof, ina Anno 1+33, For reducing the Ratification 
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being alt allowed+inthidy Actompt;For which the ow yh + lyable; 
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of a Right tothe State. of Balvenie upon icAHsnority and Lefio, * The rea. 


that the Executions, bear, That the 5 or Executor made publicati- 
on thereof, at the-Mercat-Croſs. The Lords having appointed the Lord- 
Regiſter to inſpe& the Regiſter of 1nhibitions;whether they bear ordinarily 


three ojeſſes,he did report, they did not, bur that it was more ordinar that 


they did bear,T hat the Meſienger made publication, But the Lords hayj 

adviſed theTeſtimonies of the Witneſles of the 7mprobation,tound theExe. 
cutions improyen as falſe,and ſo had no neceſſity to determine uponthenyl. 
litie for want of the three opefies, bur upon that occalion;"they ordained an 
AR of Sederunt ito be: made,and Publication -by-Proclamation, that: albeic, 
by an evil coſtom, commonly praQiſed, the Zxccutions of Inhibitions 
and Summons, and other. Diligences,. at the Mercar-Crofs, did only bez, 
That. the; Meſſenger. did make. publicatian » 2 Letters, -not expreſſing 
the manner how, 8y shree oyeſſes, whereby :the - [uiedges: were: exceedingly 
prejudged; Theſe Oyeſles beipg 'the mean''to publiſh'the Lecters,and eo 
cayſe the Peopletake notice, that-the Parties-eoncerned\might be adver. 


tiſed, .\ Theretore'the Lords did.deflate, that in:all Zxecutions to be made 
_hereafter-at. the Mercat-Crols of.fEd;nbwrghzor:-Pecr of Leith, it fhould par. 
ticularly be expreſt, that three ozFes ſhanld be given. by the Executor, in 
- .2n audible yoice, ;befgre the reading of the Letters, otherways :the Lords 
.. would por ſuſtain; ſuch Executions of Letters; which bare.qnly, That th; 


E xecutar.; made publication of #he'Letterge. nn vigug! 2 19 
:..2Spence and'her Hugbarid contra Fowlib7( #6b1167"1681, © © 


. 
. 


| FT an-Acion bf'Compr and Reckonihg batwetn Margaret Spence and 


Fawlis of Ratho her Good-brother, as 'heiCwator, he cxaved Dedatti- 
0n of /200merks yearly for heeAliment'in His Eamily, from her age of 7 
years till her Marriage; ſhe beibg\pw about'50; and forbo poutidiyeat- 
1y :tor her Gentle-womab; -who-:was partly: 'Servant'tb the-Family, and 
partly toher-ſel-i-It wagatledpedofor chefs HHargurtt,: thit ſhe recely- 
ed nothing but Meatiahd Drink arid Lodging, th&&xpeiice&6F her Cloaths 
at 
leaſtfor the tire ſhe-eamet&'16 6rt7.years of age, Decaiiſe The was as 
ufefal-ia the Fatnily us her exitertainmerit came to; having icployed all her 
labour and induſtry for the intereſt of the Family, and not for her ſelf, 
-and having goverhe@the FainMy'after het SHdNSrs Yehtlf.0 20% She cannot 
belyabtefhce hey Majority becdlile the'Lofds Have'Feveral t)mes fquiid, 
hat where any-perſoiibeing” Majors entertanied where there's nv agtee; 
2mEnt; Ef held 'tobe"free Dohhtion, and 40 ifiport 1& pts, 
wasanfwered tor Rirh6'tothe Gift; That-the (aid 'Mergaret'iy 


tion,” I} 

'ed asa Servant, but'as'a, Sifterpand For a long time as Mifftfs of the Fatni- 
ly, nor was ſhe obliged to any Service or Induſtry, but what kindiieſs 
ſhe did, Ratho did ENikeito ker; in" manhaging her whole Means, which 
is now. very confiderable; ner 4000 pounds” and by this A AF 
oP | M19055 > 2 aw $30 , 76 013B29 © 


F' 
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| th no hope'of Children, -.Rutho"s Childrenand her:q OBE 
o_ whe 1" .and4ave-no>reaſon'to. gratifie; her H 
To the ſecond, albeie'the entertainment of petſons being Major is pre- 
ſumed-2o;be gratuitous, yet hett there are. two- relevant exceptions,' vis. 
19, Tharher entertainment: begap +n her Minortitys; during which time ſhe 
is unqueſtionably lyablbg ard afrer-her Majority tt; /1s continaed: per tacs- 
tems reconventionem, 29% There is a ranger prelumption we 4 Ratho ally 
debitor- qui. non prefumitur dovare.. 0 ' 
"The Lordsallowed: 200:merks yearly till Margarets Mort, ahd. 250 
merks thereafter while ſhe was in the Family. | | 
- The Town of #richer contra Arbuthnesy. Febix7. 1681. +» 

He Town of Brichin bavitig obtained a- Gife from King Jawey of ho 
C ie+/belotiping to the-Cathedref Kirk of Brichen, for the uſe 
of their-Hoſpizals/ they did purſue ReduFion and Declarator of their Ri ight 
'to the Chipleinry of Caubame,' and” to-the- Miln\ Lands of Cadhame, bel ong- 
to Findowry,' as 2 pattof that Chaplainry, and -again(t the Earl of S$, 
of as. pretending Right to the ſaid Chapleiryy4 in which Summons there 
was alſo Improbation;” whereupon they obtained” Certification,” which 'was 
| Extracted, and the Cauſe now beingdiſcuſt,'* The Lords declared, that 
* the Purſiers had Right to the Chaplainries of Cadbame, and t6 the Feu- 
&« dutiesof the Miln-LEands of Cadbeme,whereupon hereupon Flvdovry alledged, that 
it oughtto be declared that the Certifitution ſhould not be- prejudicial to his 
Rightof Property, but” that he ſhould be 'againſt the ſame 3 19. 


- Becanſe Certifications ih s contained inthe ſame Proceſs, with Re- 
duGions ai} Declaratory; are hitiod wed wry .the ReduGions be diſcult 
or paſt frejtn';' and thedeſvite the Hrs: ulel: to repone againſt Certification 
Extrated, while thE'Priteipal Piocebs is infifted in; and the Pley not 
ed, 25" Cthifie fo an ora with ReduGions of : 

ee Ward called Cry bur only in'order to" the 


;borg, do'tjot 
:concl RO herefote though Certifilati- 
L oo be ent Ne torn ar 


7 gs _ == ; igh 
na the 
go; nor is it competent now to debate thePurſuers-Title,nor to 
Certification ExtraQed ſhmmarly anyways bur'by RedulFion, | 
The Lords CORAN Rene Certiffeation (roakd axdperjed rdowy 
ofthe Right of ys Hou efp his p uced mc whi 
Sn ofeFe arid tharthe* Deceer of hoLinh nhoetgy clared 
th Rug ex. Uuty to belong Re To e210} 0 rr 


Tito En pA 
Of We Maes being born' and re in If Cohan ot 
toPurfue for his, GT Mearls, chitin *confid amsin 
ſeveral perſons bands, he bade pointe (nedoes his Kins-man; 


"|| of ap to. 


—_ 
CTY - — = - 
OS "Sn EI 
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20 whoni be Atiynedibearbole, whole, add got-trom bim.a Beck bind, © t 
torecovertfice/Sums, andto: tO LAteina es ” = 
4 one hal the! -but-excluding Mcixxic!'s Adigneys, and 
* all orheqs-but'the Heirs 'of bis Body. But Sctrives did no diligence, and 
-refuſed toadvance any thing to Meinzzes,whereuponhe gave a ſecond Jy 
«iow of the ſame Sus to Willian Rebentfan, who advanced him ſevergt Sums 
For his neceffity $ he gave alſo a ſeveral tion to William Robertſon 
of Scheives me bond, whereupon William tJow purſues. a Reda@jor, 
of $cheiver: Afſignation upon Frexd and Circumerntion, Meinzies being a 
ſimple young man, and not underſtanding the Scars Language,wasabuſed by 
Co 3. 8k the Lords jufbained.'ng. RD —_ without more pregnant 
Robertſon thei infilted for declarin pr had the beſt Righe 
to the ry io queſtion, becauſe though 5c ({ignation' was prior, 
et there was no intiavation thereat,.'and the cauſe of it being for doing di- 
_ligenct, it Was cayſe wor ſecuta,":$rherver having.done po diligence, It 
| was anſwered, that Scheives Retkebted excluding Alſigneys, could give 
yoTie 40: Rabertſon, as: ' Ix: was Replyed, That an Aſſigngion 
| \ fo the Alligney as Procuraiar ht in- 
oa ton yams to recpver, payment, and /t0. retain his renner ac, 
prnces.adjove contrerig mendatis This the Lords ſofained, 
recalled any Praguratory rr we if- 
—_—— ged that Raberifon Sond not 
tbe fAGignation importing a Propurate. 
beroalltu 16 inlcara; and DID Robert. 


x is pre 


tus Bxpenccs, provi 
| Fong: POR op i 


"Os wu \A.. 

Clerk of te Bilk, far peyment 

> es ng Pporirygrnrs 
in v 

dead ſeveral years before, .wthPU4Ny, hncker as the Pyrſacr requ pred 


him by Inſtrument to take. 
TN Been known the Courtou- 


ders ſt queht 0 .ba deqined he Purſuer 
Wa t that ut 
wo FAG GH EIS get wo Ir: Pl nniry, The mu 
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Fug , that bg was wor I , ſeing it-js known. that-there was 
aq elling, in. uIroſs, in -rame the; Bond. of 
| hecon 1d nat know the cop3uimey of hiy death,ar 
gs —_ -anddenyed the truth ofthe loſtrument, which is noe 
probative, unleG it were afſerted by the, Watneſles, ſeingit hath nowarrand 
in Writ, © The Lords having or ined 9 the Procyrator, the Nottar, and 
© Witneljes to be Exan ined o ht the liſtrumetit, 9ne of the 
Witnelle dead, 4nd the ot mk 6k read riot; hat the Pro- 
Gr ator ned that the Contents they ts were true, and like- 
wiſe the Nottar Cairns who was. and there \ were two Decla- 


tations produced under þi L.; b ark wled nag "In ument former 
gre at by [4 "binw to be {oh wir Kenn the TT Fy wks hether the Ir: 
ment Was / 


ny 


PO; ws and and he ne 4 profes, eitit hat " ty Witdef 
te "the? Fs mbred [ {eng the Nottar. and. 
oy hes y ſame z { bor laltruments. were 


ugh fu pea, 'aſtruced' the 
wptoven, "Whey Ss D whe r r,not, but are. not 
politive that they were nor Witneſſes, or that they-were not in that place, 
moſt ofInftruments even' of $ Wines nation ard the like, would be. im- 
ours ſeing it isimpolilyfe for Witneſſes that are, but overly required, to 
any fege ofthe time,not. having Subſcribed the Infrument, 
thatby pwn nowledge of their Subſc ription iy night afficar the ſame. 


More contra Ferga/on, Feb. 22. 1681. 

Riſſel More, as Executrix Confirmed. to Jobe: Chalmers her Hulbaod, 
5 Ferguſon as. Succeſlor titulo lycyatzvo to his Father the Debitor, 
The. Defender allcadged ng 75 uſe he hath anelder Brother, wRE 

is Heir of .Line,, and is not diſcaſt. . 29;; Though be were diſcuſt,.. the. De+ 
fenderis not lyable by a n7Diſpolition made ar har Father,and albeit the Dif. 
poſition may be wo ROT lly lyable. The Purſer 
anſwered to the firſt, Thar ecldeſt Son being a is paſtby,/and all. 
is diſponed to this Defender, who thereby is univetfal Succeſſor, and 
thing can be ſhown, of the Fathers, Tyceelſion, to_which the eldelt 
could ſacceed; © The e& Replyed, That: oup-Law hath no ſugh 


Paſlive Title as univerſal $ycceſſor by 70, "chough it were of the Diſ- 
ners whole Eſtate and ans, but't afive Title is Succelfor Lucrative 
Diſpoſicion in that Right in whic \.the Pare would age ſucceeded ; 
ſothat theDiſpofition is perceþ#zo Be#editais, which is equivalent,he. being en- 
tered Heir Paflive, whether the Di( a* be of all, or of apartot that 


ceteded, and, therefore perceptio Hereditatis, is 
wy oe PE, dr Dbrp *L, 
agaigſt Heir ailzie 

I one's the Heir of a Mare. Wl 
is be exentedtothe Hei a 

by the Contra& of 
arte off lucratus. It was F 
ditor & to the, Hr 


wherein he would have' 
a'refevant' Paſſive Title 
gainſt the'Heir Male, and't 
or Proviſion, ſuch as the fender, 
Was Ne Dis Tos Les dy onvs: is 


> fort a 
and Ld Ge at petit ah cati, 


_y wy 
That thou the Heir of 
yet'not as to his his Fathers\C 


aF Debitor, ifhe gn = 
a, 


frioneof is Land or A 

the Heirs of rh Martiage"beiing, 
afto ty Heir, 
riuatrents, that is 


TIBAN 
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"The Lords foutiidith televantPaltive: Title, "that the Gym he ac 


cepted'and fed a keen of bis FathervLatnfv ant At 
iehe would have as Het | 


I Ong 

4, Copy 

and Q tbe o.the caſe of 
ce or afhxi F5 jou Coppie..an efſen- 
E Warlt there "anuls them,. -.20, 


6 Pay- 
rb or in, ro, al: 
neither 


Yaoe, if rolaptar, 
Thr os: aLay! 8.ne1 
h Mr, 4 drew Barnet w atteſted the Cautio- 


ont LO Tk, 
known not otvetit; for os 
ner i Jyable. Y 

"The Lords found: ere na, AL," not eating a Copy affixed at the 
Peerof' Leith, but at the Crols of Egin foand * the voluntar 
Paytnent after the onfing ' of the" Arreſtment valid as to Rockeid, but 
folhd Fwrxct the Atteſter of the inſufficient CautioherTyable for the ſums pay- 
ed by Rockeid, after the 'Arreſtment was louſed; | 


rig arct Cunninghame cpmraghe Lady Cardro, eaders dic 
it 


T* "; or betwixt Lady aret Cunninghaw and the Lady Car- 
drofs, as Heirs wr 0.6 > Janee ang. Sir William Stewarts, 
the Cardroſs beit Execirix, did propoſe this Pwerie, whether 
« kovdy nted by 'Sir / ills 5% to, his Creaztor and bis Heirs, ſecluding 
his FP Ix, as bei ing a Moy- 
able rs, as being an Here- 

this Bond was Here- 


wet he Le 
an 25 geo ey” 
& a Sum upon Lan Jan Ar 
« Matriage, wis 


5 Ba rune apoyot 
MIT EET 
Debtor 

Ta wh My. be all moveable 
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x the Execator 
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bligement to imploy a Sum to himfclf and his wife, and their Heirs, 
which was not in favours of a Creditor, but in favqurs of himſelf, his 
Wife and their Heirs ; ſo that he could not oblige his Heirs to imploy in 
favours of his Heirs, and therefore his Exec#tors behoved to be Debitors, 
and conſequently the obligementwas found movable quoad Nebitorem, viz. 
the Wife and the Heiv. 

The Lords found that the Bond in queſtion was Heretable, bath as to 
Debitor and Creditor, but thereafier this was ſtopt till a farder bearing. 


' Hay contra the Creditors of Mwirie, Feb. 23. 1691. 

= Hay of Mvirie, having obtained a Gift of Recognition from the King, 

of the Lands of Mwirie, purſues Declarator thereon againſt the Credt- 
tors, and Vaſſals of Mwirie, who alledged no Proces, becaufe there is no- 
thing to inftruRt a Recognition incurred, but extradts of Seaftns out of the 
Regiſter; and though the principal Seaſns were produced,they are but af- 
ſertions of Nottars, wnleſs the warrands were produced. It was anſwered, 
That theſe Seafins are ſufficient ad fundandam litem, and have ever been 
ſo ſuſtained 3 nor is the Purſuer _ to produce the warrands, butthe 
Defenders may have incident by Horning againſt the Havers of the War- 
rands, if he found upon any quality therein in his Favours, © The Lords 
<* found the Seafins ſufficient ad furdandan litem, bur allowed the Defenders 
& diligence by Horning againſt the Havers of the Warrands, but prejudice 
« to infiſt in Improbation of the Seafins and warrands againſt the Sub- 
< yafſals, to whom they are granted, by the Kings Warrd-vafſal, The Defen- 
ders further alledged, That the Recognition could not beincurred, unleſs 
the major part of the Ward-fee were alienat by deeds conſiſting together at 
the ſame time, but if ſome of them were purged by Redemption,or WT” 
ad remanentiam, before the other ſubaltern Rights were granted, the Rights 
Purged could be no part of the deeds inferring Recognition 3 neither could 
Infeſtments for Liferent, or for Relief in Warrandice be taken, if the Lift 
renier died, or the diſtreſs were purged before the ſubſequent deeds, 1n- 
ferring Recognition, although they were not then purged, yet they can 
incurr no more as to the hazard of the Diſtreſs or Liferest; Which the 
Lords found relevant. The Defenders further alledged, That the ſubal- 
tern Rights granted by the authors of the Pard.veſial, could not came in 
with the laſt Ward vaſſals Deeds of Recognition, becauſe the King having re- 
ceived a ſingular Succeſſor, his Vaſlal doth thereby conſent to his Right, 
and cannot quarrel it upon anterior Deeds by his Author, It was anſwe- 
red, that the King grants I»fefiments upon Confirmations or Reſignation of 
Courſe, and his neither knows nor conliders, whether there be ſub- 
alern Rights granted, which may inchoat or compleat Recognition. 

The Lords found, that ſubaltern Rights granted by the Ward. vaſe] 
that now is, or by his Predeceſſors and Authors, did concurr to interr 
Recogrition, ſo ſoon as they exceeded the worth of the half of the Fee, 
unleſs there interveened a Novodawns, which would purge anterior deeds 
of Recognition, whether inchoat or compleat. 


Hamilton contra Hamiltons, eodem die, 

LI Fames Hamilton of Mountown-Hll, having tailzied the 
the Lands of Mosntonx-Hall to his three Daughters, and the Heirs 

of their Bodies, after others Sweceſſiwve, he provided alſo to Margaret the 
eldeſt 20000 merks, with this Clauſe, That in caſe Margaret marrie with= 
out his conſent being on life, and after his deceaſe, without the conſent of ſuch 
Per ſons,as he ſhall nominate tobe Tutors or Curators to hergin that caſe el 
Rrrrre clares 
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Clares her Proviſion to be void, and in caſe thereof ſhe ſhall have the Sum of 


which he never filled up, The ſaid Margaret and Fames Baird 


, younger of Sawghtonn-hall her Husband, Purſues the other two Daughters 


as Heirs Portioners to fulfill the Tailzie and Proviſion, who alledged ah. 
ſolvitor from the Proviſion of 20000 merks, becaule the Purſyer had Mar. 
ried without conſent of the Perſons nominat by her Father in his Teſt; 


' ament, and recommended to her, to be choſenas her Curators, bur haq 


within few weeks of her Fathers Death, Married her ſelf tro Fames B4ir4 
without Proclemation, It was anſwered for the Parſuer. 10, Thar ſuch 
Clauſes, reſtraining the freedom of Marriage are null, as contra bones more; 
2nd whatever the reverence of a Father might import, yet that power 
could not be extended to others, 29, Though it could, yer it can on. 
ly .import, that it the Purſuer had Married with diſparagement, her F. 
ther might have reſtrited her Portion, and given the uperplus to the 
reſt; but the Proviſion of Children being an natural Obligation, the wane 
of Conſent, though in an unequal Marriage, could not annull, bur reſtriq 
the Proviſion, which cannot now be reſtricted, her Father being dead, 
and left the Reſtriction blank, and ſo in effeR paſt from it, 3o, his 
Clauſe could have no effe, unleſs ir had been known to theDaughter,ang 


- ſhown to her, rogether with theRecommendation in herFathersTeſtameng, 


which was never infiſted in, nor ſhe defiied ro choiſe theſe Perſons, but 
on the contrair, ſhe did not matrie betore the was of full Maturity, and 
to a Husband {ully deſerving her, atter he kad trequently made adreſs to 
her as a Suiter in her Mothers Houſe, 

The Lords found the laſt Defence Relevant, but repelled the former 
Detences, ſuch Clauſes being both Juſt and Ordinary, and found that the 
Lords, as boxi viri might reſtrit the Proy.fion, incaſe the Clauſe were 
tranſgrefſed, and might fill up the Blank according to the condition of the 
Family, and the Parties matched, 


Sir Robert Hepburn contra eodem die. 
N a Competition for a vacand Stipend, between Sir Robert Hephury, 
] as Patron of the Kirk of and as having a Gift from 


the Council, It was alledged for the Patron, that the Stipend inqueſti- 
on, being due for years after the ſeven years applyed 10 Univerſities, by 
Ac of Parliament, doth belong to the Patron, who de jure communi, and 
by our unqueſtionable conſuetude,. before the Patronages were taken away, 
by the reſcinded Parliament, 1649. And atter the Right of Patronages 
were reſtored, by the Ac of Parliament, 1661, The Patron had the un- 
queſtionable Right to the yacand Benefice or Stipend, except only the 
ſeven years 4pplyed to Univerſities, by the 20th AR of Parliament 1672, 
Which ended, ano 1678, It was anſwered, that by an A of Secret 
Council, there is an Prorogation of that: A for other ſeven years, Ic 
was Replyed for the Patron, thik nothing but an AR of Parliament could 
take away, in whole, or in part, the privatRight of Patrons, 
The Loids preferred the Patron, 


The E, of Mar contra the E. of Callander; eodem die, 


He Earl of Mar purſues the Earl of Callander to repeit-a part of the 
| Sum of 6000 merks payed by him, and his Chamberlains to Cal- 


Lander, more than was due,; info far ag he having been due ro the Laird of 8 


Glorres by Bond 6000 merks_ of Principal, one of his Chamberlains had 


. payed 1000 merks thereof 'to Gloret, and a ſabſequeat Chamberlain, nor. 


knowing of the tormer, payed to Callander,as Alligney by Gloret, the _ 
um 


$ 


| and payed by the .Husband, 
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Sym, Principall, and Annual, ſo that the 1000 merks was twice payed, 
and was indebite ſolutum to Callander, it having been payed helbg ro 
his cedent, It was anſwered for Callander,That Gloret being Debitor to 
him in the like Sum, he had for his ſarisfaQion, aſſigned him this Bond,ſo 
that he having received no more from Mar, than what was due to him by 
Gloret, he was not obliged to repeit what he had received, in ſolution of 
a juſt Debt, for repetitio wwlla eſt ab eo, qui ſuum recipit, tametſi ab 
alio quam vero debitore ſolutum eſt, L,44.f. de Condiftione indebiti, and L, 
2, C04, eodemt ſolutiex delegatione repttitio nullaeſt contra delegatum, ſei con- 
tra delegantem, licet fit ex errore ſolutum , ſo that Callanders Aſſfignation 
from Gloret ro Mars Bond, in fatistaftion of a Debt due by Glerer, isa 
Delegation of Mar,GloretsDebitor,in place of Gloret himſelf, and therefore 
there can be no repetition of what was payed by Mar through error againſt 
Callander, though it may juſtly be againſt Gloret, ſeing Callander has res» 
ceived nothing but the payment ot his true Debt, which is according to 
our ordinar cuſtom, that if any make payment ot another mans Debr, up- 
on that Debitors Precept, he can never Repeit it upon pretence, that it was 
indebite ſolutum, and that he payed by error, when he was not due, and an 
Affignation being but a Procuratorie ix rem /uam is in the like eaſe, 1t was 
anſwered, That as the Earl ot Mar might have excluded Callander, be- 
fore he got payment, as to this 1000 met k payed to his cedenthetore his 
Afſignation, ſo having payed, what'was not due, he may juſtly repeit ic, 
as it was found in the Caſe of Sir Fames Ramſay againſt Reberrfen, the 10 
Fan, 1673. where The Lords dectrned Robertſon, to repeit what he as Ext- 
cutor Creditor had recovered from Ramſay, upon finding of a diſcharge of the 
Debt , and here the payment was not made by the Earl, or by his War- 
rand, but by the error 'of his Chamberlains. It was Reply:d, That 
what was payed by Ramſay to Robertſon was not voluntar,bur by a Tranſ- 
aQion upon a depending Proceſs, but voluntar payment, of what was due 
to a Creditor, though the Payer was not Debitor, can- never bere- 
peired, wherher it were payed by the Earl, or by his Chamberlains, 
or any other, X's | 

The Lords found Callanger obliged to repeit, if he had acquired che 
Afſfignation, for p3yment bf « Sum whereby he was in the fame Caſe 
as his cedent, and was not a Creditor as to what was payed betore his Al- 
fignation, but found it relevant, That his Aſsignation was in [atisfattion 
of a Debt due to him by Glorer before the Aſsignation, equivalent tothe Sum 
aſsigned; So that he got no more from Mary, or his Chamberlains, but 
what was due to him by Gloret, 


Gordon contra Inglis,. codem die. 

{ Be Inglis being Married to Agnes Gordon, and having received 

$20, .merks of Tocher, Agnes dying within year and day, ofthe 
Marriage. without Children, Faxet;Gordon Pl Siſter, and Executor Pur- 
ſues Thomas Inglis to repcit, and reſtore the Tocher, who craved Deduc- 
tion of the expenſes wared upon his , Wites Bryddell-Cloathes, and her 
Intertainment during her Lite, and her Funeral Charges, It was anſwers 
ed, that no Dedu@ion was ever allowed, or. any Expenſes during the 
Marriage, though this Caſe has trequently occurred, 

The Lords retuſed all Expenſes duting the. Marriage , expended by the 
Husband, but deduced.the Funeral Expenſes, as being deburſed after the 
diſlolution of the ,Marriage, and likeways any Debt of the Wites, con- 
tracted by.the Wife betore het Marriage, tor Martiage-Cloaths and others 
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Leſlie contra the Miniſter and Pariochioners of Glenmuck, Feb,24, 1681, 

N a Competition betwixt Door Zeſly, having Right to a Tack of the 

Teynds of the Paroch of Glenmuck, and the Miniſter of Gleymuck, Ir 
was alledged for theMiniſter,that he and his Predeceſſors Miniſters had been 
long in the Poſſeſſion of theTeynds of the Paroch, by Tack, or ſe of 
Payment, more than thirteen years, & decennalis & triennalis Poſieſſor, 
99n tenetur docere de titulo,lt was anſwered, that the thirteen years Poſſeflion 
exeems from Roy a Tittle, bur preſums a Tittle to a Church-man, 
yet it infers no Preſcription, and cannot take Place where the Church. 
man's Tittle is produced for preſumptio cedit veritati, but here the Mini. 
ſters Decreet of Locality is produced, which is his Titcle and hecanclaime 
no more, unleſs he inſtruX an Augmencation, or at leaſt Preſcription, bur 
his Foſſeffion will not exclud the Right of the T;t»lar, or Tacks may, he 
being bur a Stipendiar, - 

The Lords found, that thirteen years Poſſeſſion, could not give the Mi. 
niſter further Right than the Decreet of LZocality produced, though the 
* Locality was old, 

Bannerman contra Dundis, Feb, 25, 1681, 

R. George Bannerman Purſues ReduRtion of a Decreet ab(olvitor up. 
on a Proceſs at his inſtance, againſt one Hamilton, as Principal, and 
Dundas of Morton, and Hugh Sinclar Cautioners in a Bond, whereunto he 
had Right by Progreſs, the Cautioners were aſſoylzied,the reaſon of the 
Decreer being, That he paſſed from them, The Reaſons: of ReduQion 
were, fr#, That this Decreet was unwarrantably ExtraQed, having been 
ſcored in the Minut-Book,as yet appears by the ſame,and being Extracted 
after Mr, George went abroad. 29, Becauſe the Afertion ot the Clerk 
cannot Inſtru& that he paſt from theCautioners, unleſs it had been ſubſcribed 
under his hand, for though the Aſſertion of theClerk may inſtruR a paſſing 
from pro loco & tempore, which only perimit inſtantiam, yet it cannot 
a paſſing from ſimpliciterwhich perimit cauſam. Pe he Decreet being un- 
warrantably Extracted, muſt be turned intoa Lybel, at leaſt turned back 
unto the Miner, as if it had not been Extracted, and therefore, albeit the 
Purſuer had paſt from the Cautioner fimply, . he may reſile before a war- 
rantable Extra, It was anſwered, to the rf, That the ſcoring of the 
Minut-Book can prove nothing ex intervallo, but this Decreet was pro. 
nunced four years ago, and it were of dangerous conſequence, to Reduce 
Decreets, it not recently quatrelled, upon ſcoring them in the Minzt- 
Book, which might be done by any hand, and there is no reaſon to pur all 
Decreets in the Power of the Keeper of the Minur-Book, To the ſecond, 
Whatever is ordinar to be proponed without Writ, is ſufficiently inſtruc- 
ed by the Clerks Minuts, and extended Decreet, for upon his Aſſerrion, 
depends all the Interlocutors, both of Relevancy and Probation; And it 
is yery ordinar, to paſs from ſome Defenders Ss mplieiter, bur if there 
wereaDecreet of Conſent of ſpecial nature, it behoved to be upon a ſub- 
 {cribed Warrand, 

The Lords confidering, that the Decreet was ExtraQted when Mr. 
George was abroad, They did take the Oath of the Keeper of the Minut- 
Book, and he deponing affirmative, they did repone againſt the Decreer, 
as if it had been unextraRted, and found that Mr, George might refile be- 
fore a warrantable Extra&, and ſo had no need to determine, whether his 
paſſing from ſfimpliciter required his Subſcription, 

. . The Commiſſioners of the Border contra E035, codems die, 
_— Commiſſioners of the Border having apprehended Robert Elliot, 
L upon an accuſation of Theft, there were two Elliots gave _ 

0 


The 'Decifions of the Lords of Seſſion, 1681, $69 


To preſent him to the Border-Court at Jedburgh,the 25, April,1676, of 
at any other time or place thereafter, the Commisftioners of the Borders 
leaſed, under the pain of 5000 merks, upet fix days warning 4lenarly 
And in 1680. they Summoned them upon fix dayes, to produce him 
again at Fedbsrgh, and upon their failzie, diſcerned them in 50co merks, 
and having obtained Letters of Horning __ the (aid Decreet, by deli- 
yerance of the Lords, and having therewith Charged the (aids Cautioners 
they gave in a Bill of Suſpenfion, and the Lords having appointed the 
Cabſe to be heard upon the Bill, before repork, there was an Adre(s made 
to the Council, that the Council would, by their AR, prohibit themed- 
ling with the Sentence of the Commiſſioners of the Border, they being a 
Commiſſion of many eminent Perſons, and having their Commiſion, 
under both the great Seals of Scot/and and England, and being a Supream 
Criminal Court, not ſubordinat co the Juſtice General, che Lords of 
Seſſion, . who have ho Criminal Juriſdifien, covld not theddle with. their 
Sentence, but ſhould refuſe all Bills of CAdvocation, or Suſpenſcons there- 
anent; The matter being Debared in Council ſharply enough, Ir was 

ſhowen, that the Lords of Seſfion were the 'Kings Ordinar Council,. in | 


matters of Right, as the Council were in matters of Srate ahd publick 
- Peace; and therefore they night, and did ſupply the defe@ of any Cri-. 


minal Court, and therefore Letters of Horning did paſs upon the Lords 
deliverance, upon all Pecunial Sentences of the Juſtice Court, and no 
other could Suſpend theſe Sentences, even upon Obedience, likeas the 
Lords have Advocat Cauſes, even from the Juſtices, when the Fuſtices 
were concerned in the Cauſe before them, as a Party, or had near rela- 
tion to the Parties,or was in enimity wich either of them, though cheLords 
could not judge theſe Cauſes, as being Criminal, in name of unſuſpeRed 
Judges, for that cauſe,much more might they Suſpend the Letters given 
out by themſelves, upon a Pecanial Matter of the Commisſiontrs of the 
Border, and though there was a Commiſſion by the King, under the greacr 
Seal of Scotland, to ſo many Scots and Ingliſh, and under the great Seal 
of England, to the ſame Perſons, yet they did not become a third kind 
of Judicato:y,from both Kingdoms,bat when they fat in Scotland, they 
fat by the great Seal of Scotloand, and even the Exgliſhes were become 
Commiſsioners of Scotland, and when they ſat in Zng/and, the Scots were 
Commiſsioners of England, and behoved to keep the Laws of either King- 
doms, that they ſat in, though they might keep the Fits and Cuſtoms 
of the Border, Whereupon the Privy Conncill did not concur in that no- 
tion, but recommended it to the Lords of Seſsion, to be tender of diſcourae - 
ing theCommisſioners of the Border, And now the Cauſe being called, 2h 
Elliots repeated their Reaſon of pr re the Decreet of the Comza 
mi[si0ners ol the Border was moſt nnjuſt, and unwarrantable, having des 
cerned the Suſperiders in the Failzie of 5000 merks, for tiot producing of 
Robert Elliot, upon fix days watning, when they were out of the 
Kingdom, and therefore no leſs dayes were requifit than fixty, for even 
Charges of Horning upon Bonds, bearitg « charge of ſix days only, muſt 
proceed upon fixtie days againſt Perſons out of the Countrey, and Robers 
E/jot himſelf was not cited, It was anſwered, 1®, That albeit ſixty days 
be required, to cite and charge Perfons, who is notourly out of the King- 
dom, - yet that catnot be extended to the Inhabitants upon the Border, 
who may paſs the gorder oft times every day, and therefore a citation at 
their dwelling houſe muſt be ({uſtzined, unleſs it were fotour ih the Coun- 
trey, that they had beet long abſent oft of the Kingdoth, and it would 
NE exceedingly 
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exceedingly retard the Commiſsion, if Citations at the Mercat Croſs of 
Exinbyrgh were requilit upon fixty days, 20. Though there had been 
any Informality,decerning the Penalty to be incurred, yet it being a liquidar 
Penaſty in the Suſpenders Bond, ir is incurred upon the Cautioners nor. pre. 
ſeitritig Elliot arFedburgh, the 25 Apry/, 1676. For albeit it be ſubjoyned 
to "their Bond;of it any other time,or place the Commiſsioners pleaſed, upon 
fox days warning, That did'not import an alternative Obligation in the op. 
tion-of the Caitioners, but was abſolutely in the optian of the 
Commiſſioners , when "rhey- pleaſed , and therefore Robert Elliot 
- Bayifie neither bten offered at Fedburgh, the 25 day of Apryl, or any 
time fince, rhe" Eords in Juſtice ought to find the Letters Orderly Pro- 
ceeded, tor the Liquidat Pevalty, ® mul 
The Lords found this #nſwer relevant, and therefore found the Lee- 
ters *Otderly 'Proceeded, but had'nor the occaſion to determine the other 
Pont, concernihg the days ot;the Chatge. requifit on the borger. 
- 7 "The "Laird. of Stromgn contra the Marqueſs of Chl, 
ents ©... Febryary, 26, 1681, . 
TY obert [on of Strowan having purſued Reduction and 1mprobatioa of an 
PRE pterfee. ang 'nfeftment tollowing thereupon, which Approſing was 
Jed aSainſt tio Reber t[op his Gran far, The Lords found, that Stro- 
Wat ; had not intereſt to reduce, or improve an Appryſing led againſt his 
For-Grandlir, unleſs he were ſerved, and yetoured Heir to him, Sirowan 
having raiſed brezves, torſerving bimſelf Heir General and Special to fe- 
Feral of his Predeceſſors, in the Barrony. of Strowan , and ſpecially in the 
"Finds contained 'in <4 thols Approſing. The Marquels of Athol ſyppli- 
cat the Lords to Advocat the, Serwice from the Macers, at leaſt ro appoint 
Sfers becaule this Service would lay a Foundation, and was eſpecially 
Defigned for troubling the Margque(s in bis Right of Poſſeſſion of the Ap. 
ryſed Lands, The Lords appointed Alfa, and allowed the Marqueſs 1» 
t heard, as to the Special Service, but not 4s #0 the General Service, 
W hereupon the Macers having called the Brezves General and Special, 
and having ſerved Stroway General Heir of Lyne: tq .Robert Duncanſon 
his Grandſirs Goodſir, and to Alexander Robertſon his Son, and to Wil- 
Hani Robertſon Oye to Alexander, They did then proceed to ſerve him 
' Btjr in ſpecial to the Lands of Strowan, Comprehending the Lands in 
Atholls 4 profing, which being controverted, the Aſſeſſors did: report to 
the Lords, that it was alledged by Athol! , that Strowan could not be 
ſ&ryed Heir in Speciall to Robert Duncanſon, in the Barrony of Strowan, 
coiriprehending the Lands in Atholls Appryſing, becaule there was not pro- 
cuced an Infeftment, in the Peiſon of Duncan Robertſon, but only a Char- 
ter without a Seaſin, and therefore the Inqueift. could not find, that 
Robert Duncanſon dyed laſt vaſt. and ſeaſed, as of Fee, \eing there is no 
Seaſin produced, It was anſwered, That Seaſi» doth not always ſignifie 
- an Inſtrument of Seaſin, but its proper fignification is Poſſeſs50”, and can 
be no otherways underſtood in the Old Acts. of Parliament, mentioning, 
breaking of Seaſſn, which cannot relate. to the 1»ſir#mex?, but:to the Pol- 
ſeffion, and of Old Inſtruments of Seaſin were not requifit, It-was re- 
' plyed, That before Infruments of Seaſip the Solemnity was per breve teſt- 
atiig, beating, The Swperiours grant of, the Fee, and the Yaſſals attuall piſe 
feſtion, and albeit Craig ſays, That Seaſins were not. nequiſit before the year, 
"Tr430," Yet Robert Duncanſons Charter produced IS in anno 1451, when 
© Taſtruments of Seafin were ordinar, The Lords fauna, that Strowan could 
pot, be ſerved t5 Robert Duncanſon »porn bis Charter only, without his In- 
+ ae frament 
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frument of Seaffn, ſeing it is notour, that Staſins were ordinar in anno 
1451, It was turther alledged, for the Marqueſs, That Strowan could not 
be Served. Heir in Speciall to Alexander Robert|on, becauſe the Infettment 
of William Robert [on Oye and Heir to Alexander was produced, and there- 
fore Al-xander dyed not laft weſt and ſeaſed in the Barrony of Strowan, 
but William his Oye, ſo that Sirowan could only (ſerve Heir General to 
William, Which the Lords ſuſtained, 3, It was alledged, That Strowan 
could not be ſerved Heir in Speciall to William Robertſon, whoſe Charter 
and Seaſin was produced, as to the Lancs in, Atholls Appryſing, becauſe 
William did not die Seaſedin the {aidsLands in Fee, beingDiveſted by 4tholls 
Appryſing and 1nfeftment tollowing thereon produced, which had at- 
ta.ned effect by expyring of the Legall, and Poſleſſion theſe 200 years, 
It was anſwered, That though a voluntar Reſignation and 1nfeftment 
thereupon might diveſt, yet not an 7nfeftment upon an Approſong, which 
is but a Legall Diligence, for Secuiicy, and its being expired, and attain» 
ing Poſſeſhon, are matters of FaR, requiring Probation, which are im- 
proper tor an 1nqueiſt, and elidable, by a reply of Payment, or Intro» 
miſſion within the Legall, and Strowap was Served with Reſervation of 
the Marqueſs Right, as accords of the Law- 

The Loids found, That Strewan could not be Served Heir in Speciall 
to Will:am, againſt whom the Approſing was led, and expired, and was 
not neglected, nor paſt from, but inſiſted on by. Poſſeſſion, and that there 
was no neceflity tor a Spectall Service, or Infeftment, as Heir to William, 
but that the Generall Serwice, - as Heir to him, was a ſufficient Title, to 
Quartrel, and Reduce Atholls Approſing and Infeftment tollowing there« 
upon, on relevant Reaſons, as accords of the Law, eing a Generall Ser- 
vice is a Good Title, to: remove al} Impediments for a Speciall Service, 
which could not proceed, ti}|'they were Reduced, or Improven, 

Feddell contra Salmond, Funt' 7, 1681. = 
pet Weddef having Married his; Daughter to George Salmond, 
payed the Tocher, Purſues Sa/mond for Repetition of the Tocher, 
becauſe the Marriage was diſſolved within year and dzy, the Cauſe was 
Diſputed the 25 day of February, 1680, And the Lords found, That if 
the year was Compleat, and the day after the year begun, the Husband ſhould 
have the Tacher, otherways, that it ſbould return to the Father, but the 
Point to be proven, being ſo narrow,as the preceiſe time of the Womans 
Death, 7he Lords allowed Witnefes hinc inde to be examined whom the 
time of her death, and both Men apd Women were allowed as Witneſſes 
ex officio, Atid being this day Adviſed, it was. Proven, that the Mars 
riage was Sole mnized upon the 23 day of Newember, betwixt eleven a 
clock and one in the atternoon, atd that the Woman died upon the 23 
day of November, about 10, or 11, aclock at night, in the next year, 
whereby the Queſtion came, whether the Marriage had ſtood indiſſolved, 
for a whole year, and-a part of a day after the year, or not, and whether 
the year was to be reckoned de momento in momentum ; $0 that the Mar- 
riage being Solemnized about 12 a clock the 23 day of November, it the 
Wite lived a1z 'Moneth, viz, 365, days, 4nd fix hours, and an bour 
more, it wobld be (ufficient to reckon de momento in momentum, Or 


whether the 'eckoning ſhould be calcalo rot#ndo, by the full aumber of the 


days of the year, in which the Marriage and Death occurred, without 
confideratign of houres, or tnoments, 
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The Lords found, that the adjeQion of a day to the year, was to ſhun 
the debate of hours or Moments 3 and therefore found, that it being pro. 
ven that the Woman was married the 23 ” of November, and died the 
23 day of November the next year, there could not be two twentythirds 
' of November in one year, and therefore the Woman lived one year, and a 
part of the day of the next year, and ſo the Tocher was ſound to belong 
to the Husband, and he was afloilzied from Repetition, 


The Kings Trumpeters contra the Biſhop of Caithneſs, JTure $. 168x. 

Erguſon and others having a Gift from the King of being his Majefzje, 
F Trumpeters,and all Emoluments thereto belonging, having obtained 
general Letters thereupon 3 they charge the Biſhop of Caithneſs to pay 100 
merks, as being the due and accuſtomed allowance to the Trumpeters for 
every Lord and Biſhop at their obtaining of their dignity to be Lords of 
Parliament. The Suſpender alledged, That albeit fome of the Biſhops b 
way of Gratification might have given the Kings Trumpeters, what they 
thought fit at their entry, it cannot induce a burden upon the Order 
nothing ſuch being impoſed by Law or Cuſtom 3 for albeit there be an AQ 
of Parliament of the dues payable to the Zyon by all Temporal Lords at 
their Ereion, yet that At mentions nothing of the Biſhops, being but for 
life, nor any thing of the Trumpeters, It was anſwered, That the Dyes 
of all Offices of the Kingdom are only by their Gifts in.general, with all 
Emoluments, which are ever ſuſtained as the Emoluments are proven tobe 
accuſtomed, and the AR of Parliament anent the Lyor is ndEexcluſive or 
prejudicial to the Trumpeters more than to other Offices, 

The Lords found, that if the Payments made by the Biſhops was not 
ordinary and uniform os a fixed due of 100 merks, they were not lyable; 
but if it was a conſtant fixed Duty payed by all the Biſhops at their Entry, 
and not by fome more and ſome lefs, they ſuſtained the Libel, if it were {o 
condeſcended, and allowed the Purfuers Warrand and Diligence to ad- 
duce all Evidents and Adminicles thereanent, . _ - | 

* Keith contra the Earl of Southesk, June 9. 1681, 

Y r James Keith having received xd Deputation from the King to be She- 
riff-Deput of Forfar during bis life,” and. the King having thereafter 
given a Gift -of the Sheriff-ſhip to this Earl of Soxthesk, and his Father, 
and the longeſt liver during their life ; *they do alſo grant a Deputation to 
Sir James during their lite of the faid Office, with the Emoluments there- 
of, with a Power to ſubſtirate Deputs; and accordingly he did ſubſtitutes 
yet this Earl of Southesk, by an AR in the Court-Book produced, put in 
another Deput, the AR bearing this reaſon, 1hat Sir James did wot reſide in 
the Skire. Sit Jamer did thereupon purſue the Earl and his Deput for 
; wrongous putting him af his Subſtiture from the Office and Emoluments 

_ thereof. ' The Defender alledged, 1%. That he did no wrong in putting 
m another Deput, becauſe the Purſuer, though he had a power of Subſt, 
torion, | yet that could only be interpet for ſingular occaſions in his nece(ſa- 
ry abſence, but did not liberate Sir James from theordinary exercile of the 
Office ; therefore Sir Fames having deſerted the. Office, being ſeyeral years 
im England, he was juſtly excluded therefrom,” as having rehoquiſhed the 
fame. 29, Sir James was denunced, and his Eſcheat gifted, whereby he 
could not,ſtand in Judgtnent, and fo could not orginarly exerciſe the Of- 
fice, and in conſequence upon both theſe grounds, his Subſtitute was ex- 
cluded. 39. Sir James was malverſant, not having relieved the principal 


Sheriff of making the Aques, and of the 1axations, and being a p_ 10- 
vent, 
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ſolvent, could not be allowed to intromet with the Kings Dues comptable 
by the Sheriffin Exchequer, 4®; Both by the nature of his Office, and by 
his Gift from the Earl, he is anſwerable for his Subſtitute. ra ef, his 
Subſtitute was malverſant in not attending the ordinary Diets of Court, 
and Sir James or his Deput were melveriznt in cauſing condemn and exe- 
cute two perſons for Theft unwarrantably z and though the Court»Book 
produced bears, that they were condemned upon their Confeſſions judicially, yer 
it was offered to be proven, that they were impannelled before prior, In- 
queſts, and were Aſloilzied, and yet againſt Law a new Inqueſt was called; 
and condemned them, though the Verdi& of the firſt Inqueſt was not an- 
nulled. The Purſuer anſwered, That as to the Aqutes arid Taxations, the 
not relieving the Sheriff thereot was no Crime deſerving Deprivation. 
29, He produced Recepts bearing, that he had payed both during the tinee bt 
or his Deputs were ſuſſered to ſerve; and as to his Subſtitutes non-attendance; 
or the unwarrantable condemnation of the two Thieves, he oppons the 
Court-Book produced, wherein the Sentence of both the 1 hieves are ſet 
down, and their judicial Confe(ſion, and there is nothing in the Books ta 
ſhow any tormer Tryal ; likeas the Book bears, that his Subſtitutes had 
ſitten three or four days betore the At admitting another in a tra&t of 
Courts before ; and albeit a Sheriff might brevi many exclude his own De: 
put for not attendance when he had long a Courts, yet there wag 
no pretence to exclude a Deput conſtitute ad vitam by the King before the 
Earls Rightp and by the Earl himſelf; for though the Earl might have 
named a Deput pro tewpore, if the Purſuer or his Subſtitutes had not at- 
tended, or aſter their long abſence had hindred them to return, yet it be- 
Ing clear by the Book that the Subſtitute was recently in exerciſe of the 
Ottice,the Sheriff.principal at his own hand could not put in another, 

The Lords having before anſwer ordained the matter of Fatt alledged to 
be proven, as either Party deſired, allowing them to be further heard at 
adviſing, they found this was an A before anſwer, equivalent to an AR 
of Litiſconteſtation, and refuſed any new Alledgiances or new Probation 
upon other as of Malverſation, but prejudice to the Earl to init there- 
upon by way of Acion, as accords 3 And the Lotds found that Sir James 
Deputation by the King and the Earl was cumulative, that there was na 
deſertion or voluntar and wilful abſence of Sir James or his Subſtitute pro« 
ven,, and that his being denounced did not exclude his Subſtitute, and that 
there was no Malverſation proven3 and therefore decerned Sir Jawes tobe 
reponed, and appointed an Auditor for the bygone Emoluments. 

Baird contra Robertſon, June 15. 1681, :; 

Ames Baird purſues a RK eduGtion of a Diſpofition of a Tenement of Land, 
J granted by Robers Robertſon to Williaws Robertſon, as being after this Pure 
ſuers Inhibition, The Detender alledged Abſolvitor, Becauſe the Purſuit 
is to the behove of Margaret Robertſon, Daughter and only Child : of 'the 
Diſponer, who hath intrometted with the Fathers whole Goods and Gear, 
and thereby repreſents him as vitious Intromerter,and is lyable in the war- 
randice of his Diſpoſition to the Defender. The Purſuer anſwered, That 
ſuppoſing the Purſuit were to the behove of Margaret Robertſon, yet ſhe. 
is not lyable to fulfil, her Fathers Warrandice as vitious Fotrometter with 
his Goods, becauſe before this Diſpoſition, ber Father by her Contra of 
Marriage was obliged to diſpone to her, the equal balf of his free Gear at 
his death z likeas he did diſpone the half; to.her,. and the other balf to 
her Brother to whom ſhe is neareſt of Kin, . ſo that her Intromifhon is: na 
ways vitious. It was Replyed, .That by the very nature of the Diſpo« 
lition, it behoved to be retenta PoſAſone Lo the Fathers death, ſo _ 

© 
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the Goods were 'in bonis defini, and ſhould have been confirrhed. Te 
was Duplyed, That ſuch Drſpoſitions, though not upon an anterior Ob. 
ligment,' have been ever ſaſtained to exclude the general paſlive Title of 
vitious Intrometter, much more here, where by a ſolemn Contra@ of Mar. 
riage, the Father was obliged to diſpon before this Inhibirion. It was 
Triptyed, That the Diſpolition by the Father tothe Daughter, relating tg 
her Contra& of Marriage, can only be of the free Goods, and ſo muſt be 
with'the burden of the Fathers Debts,and amongſt the reſt, of the Warran- 
dice 6f the Defenders Diſpoſjtion. It was Quadruplyed, That the Oh. 
hgment to'difpoit the free Gear, can import no more but with the burden 
of ſo mvith Debt as exceeded! not the worth of the Gear, which did not, 
nor could not affe& the Goods as a real burden,but did only induce a per. 
ſonaF Obligation upon the ,Daughter to pay her Fathers Debts,not excced. 
ivg his Moveables intrometted with by her, which ſhe hath performed in 
paying ber Fathers Funeral Charges, and other Debts equivalent to the 
Goods of her Father intrometted with by her 3 and beirig purſued by James 
Baird, ſhe had fatisfied his Debt over and above Debts ſatisfied before, 
equivalent to her Fathers Goods ; and it is the ſtrongeft and moſt favour. 
able defence in Law, payment made bona fide, for boha' fides non patitur ut 
idete bis exigatur,and it is this Defenders fault, that ieing by the Regiſters 
he might have known this Inhibition, that he moved no Purſuit upon the 
Warrandice, which the Daughter having but a Diſpofition of Moveables,waz 
not obliged to know or enquire after,nor cotifd ſhe know what her Father 
had diſponed, or what Warrandice he was lyable in 5 but finding her {&f 
lyable to pay her Fathers Debts quoad valorem of his Goods diſponed, ſhe 
could not delay to perform the ſame to the Creditors who did appear. I 
was Quintuplyed, That ſuch Diſpofitions betwixt a Pather and his only 
Child being moſt ſuſpe& and fraudulent, if they ſhould import only to be 
lyable quoad' valorenr, it will be a great detriment to Creditors and hinder 
Confirmations, and where the Diſponer becomes Bankrupt, havirig ng - 
other means, the Daughter cannot prefer the Creditors at her pleafure,and 
therefore a Diſpofition of all the Diſponers Eftate for payment of particular 
Creditors, was not found to prefer theſe Creditors to others left out, in the 
cafe of a Diſpoſition by the Laird of Kirfawns to his Nephew, and inthe 
caſe” of a DitSoſition to Mr, George Blair by his Nephew, albeit the Debts 
in theſe Dilſpofitions were equivalent to the worth of the Lands difponed; 
and albeit the”AR of Parliament 1621, againſt fraudnlent Alienations of 
Bankrupts, allows the paymetit made by interpoſed confident perſons to 
the Bankrupts Creditors before —_— done by other Creditors, yetit 
diſables the Bankrupt to ptefer one Cteditor to another , and when the 
is notour Bankrupt; as he muſt become by 'difponing his whole 
Means, The Lord! as in the former caſes have fonnd, that the interpoſed petſons 
could not prefer ozre Creditor to atother, It was Sextuplyed, That in both 
the caſes alledpged, the price was in the Purchaſers hand; and therefore was 
ordained to' be applyed to the whole Creditors more than the Diſpoſition, 
andleft out actorting to their Diligence, but where tio Diligence was done, 
the Acquirer could not know,whether they were Creditors left out, or hot. 
The Lords found the Diſpofitiori by the Father to his Danghter con- 
form to her Coritra&t of Mitttiape was'ribt fraudulent, atthough theteby 
ſhe became obliged for het" Fathers debt yquead vdlorew, and found (he 
was'bot vitious intromettory ' though ſhe was obliged to confittn, and 
had confirmedy: aid found thit having payed her Fathets lawful Creditors 
bons fide, before any diligence done tipha the Defetiders clauſe boy 
38512 Ry Mi | andice, 
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rapdice, although ſhe payed without Sentence, that ſhe was not ly-= 
ableto ſatisfy the clauſe of Warrandice, which would inferr double pay- 


meDts ; ; 
The Lady Chatto contra Halyburton, Inne 16, 168t; _._ 
He Lady Chatto having obtained Decreer of Removing againſt Mr. 
Thomas Haljburton Tennent in Over-chatto, who having given in 
- a Bill of Suſpenfion, the cauſe was ordained to be diſcuſt upon the Bill. 
The Suſpender inſiſted upon this reaſon, that he was warned to the Term 
of Whitſunday laſt, and therefore could neither be purſued nor decerned 
till the Term were paſt, whereas the Decreet is before the Term, being 
pronunced upon the ſeventeenth day of cAay laſt z ſo that the Summons 
of Removing could not be relevant, and the Defender ought to have had 
a competent time to make his Defence after the Term was paſt. It was 
anſwered, That the Summons was juſt and relevantly Lybelled, for as a 
Summons of Removing may be, that he was warned, and the Term to 
which he was warned was paſt, and therefore craving him to be decers 
ned inſtantly to remove; It might alſo be relevantly Lybelled that he was 
warned, and therefore ought to be decerned to remove at the Term, 
which is both juſt and fitt, for otherways Lands cannot be ſecurely Setr, 
that both the Maſter and the new Tennent may be certain, by l_ 
all the Pretences of the warned Tepnent,that upon the Decreet he may be 
by Letters and Precepts of Poſſeſſion diſpotſeſt, and the new Tennent en= 
tercd,, Therefore the Lords ſuſtained a ſNecreet of the ſame nature, inthe 
'caſe of Riddel contra Zinzan in Leith, November 21, 1671. 
The Lords ſuſtained the Decreet of Removing. 


Ellis contra the Duke and Dutcheſs of Hamiltoun, coder die. 
| R, Jobn Els having infifted jn the | pom of the Tewor of a Bond 
LYK gravted by the Earl of Lavark and others, and craving Alexander 
lly to be examined as a Wiznels, It was alledged, that he could not 
be Witne(s in this cauſe, becauſe of a Letter produced ſubſcribed by bia 
r intenting of the cauſe, acknowledging to haye ſeen the Bond in 
Sveition, which Lezter bears to be in return of 4 Letter of the Purſeers, and 
s after the intenting of the Proceſs, and therefore it is proditio teitinvonii 3 
for this Witneſs having Subſcribed the point in Queſtion, he is no more 
an equal and unſuſpe&t Witneſs, being byaſſed by his Letter: for if he 
vie depone contrary thereto, it would incraach upon his honefty and 
delity, and is a tengation upon him to ſwear conform to his Letter, 
and the ſame ground that exclyds a Wixnels who js prompted, muſt ex- 
clude a Witneſs who 1s preingadged by his Subſcriptionz for whatever 
a Witneſs may ſay werbo, jt will not byaſs him to depon as a Letter, yaw 
litera ſcriptz manet, whereas words are not extant and may be miſtaken, 
abpd no Witneſs could be pyt to depon what he had faid perbo; and if 
fach a preparative ſhould be. approven, jt would incourage Parties tp 
preingage their Witneſſes under their hands. It was anſwered, that pro- 
aitio reſtimonii, is only after a witneſs is cized, where he declars what he 
will depone, but this Witneſs is got yet cited. 29, This perſon is a ne- 
pp Witneſs, becauſe he was a ſervant of the Clerks at that time, and 
had the Bond in his hands by bis Office. 
| The Lords ſuſtained the ObjeRion, and found this Witneſs not to be 
above Exception, yet being the Clerks ſervant, who had the Bond in his 
aand, they ordained him tobe examined cuay nota, reſerving to themſclyes 
to confider what it ſhould import- | 
=” SMS 2 Cathcart 
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Cathcart contra Holland, eodems die. | 

Lizs Cathcart purſiies Ralph Hol/and, for payment of the price of the $14 
- partof a Ship ſold to him, The Defender alledged Abſolvitor, be. 
caule there was loc#s penitentiz, (eing the Bargain was never perfeQed in 
Writ. 2% The Defender was never put in poſſeſſion of the Ship. It was 
anſwered, That a Ship being moveable, requires no Writ to the Sale there. 
of , for Jewels, though much more valued, paſs without Writ: And asfo 
the poſſeſſion, though it were not yet delivered, it cannot diſſolve the 
Sale, butthere needs no delivery, ſcing the Defender was already a part 
Owner, and ſowas in poſlcſſion, and the other Partners ſhare accreſced to 
bim'by the Bargain, without neceſlity of any other delivery, 

The Lords found the Vendition of the Ship required no Writ, and that 
there is no locus penitentie, unleſs it had been agreed by the Parties that 
there ſhould bea Written Yendition ; and found,that there was no necef. 
fity of Tradition, the Buyerbeing already in poſſeſſion as a part Owner, 

Frierland contra Laird of Orbiſtour, eodem die. 
Ne#rierland aMiniſter purſues Orbiftown for theTeinds of certainLandy, 
who alledged Abſolvitor by Preſcription, he having brooked the 
Lands free of paying any Teind immemorially. It was anſwered, That 
Parſonage Teind being eſtabliſhed by Publick Law, and not being Local 
or Cuſtomary by the cuſtom of diver{S places, as Viccarage is, Preſcription 
"cannot take away that Law, unleſs it had been univerſally in Dcſuetude, 
for albeit ſome Lands be free of Teinds, as Miniſters Gleibs, and the Teingg 
which did of old belong to the Ciſtertian Order of Friers, yet there the Com. 
mon Law is taken off by an exception introduced by thc Canon Law,which 
then was in vigor when the Lands were mortified to that Order, and ſo muſ 
continue as the Rule thereof, It was anſwered, That Preſcription by the 
Canon Law doth take place by immemorial Poſſefſion, and if Preſcription 
donotliberat from the payment of Teinds, it will be due for 39 years paſt z 
for it being an Annual Preſtation every year,it istaken off by a ſeveral Pre- 
ſcription of 40 years, fo that not only the right of Teinding ſhould remain, 
but 4o years bygone Teinds ſhould be due, albeit the Heretor hath bong 
fide enjoyed and conſumed theſe Teinds. 

The Lords found the Preſcription not to exclude the Right of Teindjny, 
but: found the privat intereſt -of this or privat Miniſters to be excluded 
thereby quoad praterita, before the Defender was put in mala fide, as bee 
ing Fruits conſumed bona fide upon a colourable Title of excmpijon. 


'-  LTundiecontra Trotter, June 21, 1681, 

MR. James Lundie purſues ReduGion of an Inhibition at the inſtance 

| of Alexander Trotter, upon this. Reaſon , that the Execmtion at 
the Mercat Croſs doth not bear, that the Meſtenger before reading of the Let- 
ters of Inhibition did make three Oyeſſer, which are neceſſary in all Citati- 
ons and Intimations at Mercat Crolles, the Defign whereof being to pub- 
'hſh to the Leidges, that they may know, and that it may by common 
"Fame be carried to all Parties having intereſt, which cannot be done by 
reading of the Letters, which the Mefſeriger might do Clandeſtinly, and 
though he did affix a Copy, yet the Uſer of the [»hibition might cauſe any 
rſon take it immediatly down, and yet the Meſſenger might fay that he 
eft a Copy affixed, becauſe 'when he began, to Jeave the Croſs, the Copy 
was up, and immediatly taken down, and therefore the only ſecure way 
£0 publiſh the-Letters to the people, is by three Cryes ,with a loud and aur 
dible voice 3 for thoughthe Mctlenger ſhould thrice fay Qzeſs with a low 
voice, 
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yoice,. if that were known, it would annull the Publication ; and as the 
Law requires fix Knocks to Executions in” abſence, where the Doors are 
cloſs,that theſe within may hear to open, ſo it doth require three Oyeſſes to 
preceed all publick Citations and Intimations. The Defender anſwered, 
That he opponsthe Executions, bearing, I bat the Meſſenger made lawful Pub- 
* lication of the Letters of Inhibition, which neceſſarily implyes more than the 
Reading of the Letters; and fo the premitting the 0zefſesz and if need beis, 
he offers to prove that he made three 0zeſes with a loud and audible voice 
immediatly before the Reading of the Letters. 29, Though he had omitted 
three 0 ww the Publick Reading of the Letters with an audible voice is 
ſufficient, and the Law doth not preciſely requite three Ozeſſes ; for if the 
Melſenger had ſounded a Trumpet, or blown a Hor, it would have made 
the people to flock to him better than three Oyeſesz and there is no conſe» 
quence from the ſix krocks, becauſe there is a particular At of Parliament 
enjoyning the ſame, but there is neither Stacutenor fixed Cuſtom for three 
0 Jes, ſcing many-publick Executions do not bear three Oyeſſes, but only 
making publication of the Letters, It was Replyed, That albeit there be not 
a Statute for three Oyeſſes at Publications, yet there is a fixed cuſtom fo to 
do, and if they were expreſſed and improven, the Executions would bere- 
ſcinded as falſe; and albeit the Executions of ſome —_ are ſo unfor- 
.mal as not to expreſs the ſame partigularly, yet no Meſlenger durſt ever 
pretend that they were not truly given, and a fixed cuſtom cannot be ſup- 
plied by any equiv.lents. 
| The Lords having cauſed the Clerk of Regiſter ina former caſe inſpe& 
the Regiſters of Hornings and Inbibitions, what was the ordinary Styleof the 
Executions as to this point, who having reported, that the ordinar Style 
was three Oyeſſes, yet many bore only that the «Meſſenger made publication of 
the Letters: Thereforethe Lords did not fimply annull theſe Executions, 
for not expreſſing the three Ozeſſes, bur ſuſtained the alledgiance, that three 
Ojeſſes were truly given immediatly before publiſhing of the Letters, to be pro- 
ven by the Witnetlcs inſert in the Executions, the contrary ſeems to be de- 
cided the.11 of July 1676, Stevinſon conta Innes, 
: Conts contra Straiton, ecodem die. 
Ean and Iſobel Couts purſues Redu@ion of a pretended Afſignation grant» 
ed by them to Arthur Straiton of a Bond of 2000 merks, upon this 
. reaſon;that the Aſſignation being a writ of importance, it is null not be- 
ing ſubſcribed by the Cedents names, nor yet by two Nottars and four 
Witneſſes, conform to the a&t of Parliament thereanent; The Defender 
alledged abſolvitor, becauſe the Affignation is ſubſcribed by the initial 
Letters of the Cedents name, before ſubſcribing Witneſſes, and is atteſted 
by two Nottars, bearing, © that theCedents could not otherwaysſubſcrib. 
29. one Nottar-and two Witneſſes is ſufficient for xoo pounds, fo. that 
there being many Cedents, each of their Subſcriptions would be ſufficient 
tocarry the Right of zoo pounds of the Sum aflloned » and therefore ſeing 
initial Letters are oft-rimes ſuſtained alone, where the ſubſcryver'is ſo ac- 
cuſtomed to fubſcrib, there being Witneſles inſert, much more where 
thereare..two Witnefles, and two Nottars, though not four Witneſſes, 
The Purſucr anſwered, That initial Letters were never ſuſtained, unleſs 
hot only the Subſcribers cuſtom ſo to-Subſcrib were. proven, but that de 
fa#o they had Subſcribed the initial Lerters.3 neither can the Reſtrigion 
be ſuſtained -'m this caſe, albeit a Bond for a greater Sum than 100 
pounds hath b-en ſuſtained, when reſtrited to 100 pounds,not being Sub-« 
ſcribed by the Party; nor by two Nomars, and: four Witnefles, but by 
fewer Nottars and Witneſſes, which cannot be extended to this caſe where 
ILLLE: there 
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there is a perfeted Bond, which therefore ought ro be tranſmitted by a 
perfe&ed conveyance, and fo cannot be decerned partly to belong to the 
Aſſigney, and partly not to belong by the ſame Afſignation, which affig- 
neththe whole 3 and this is ſingular in one of the Cedents, that ſhe was 


blind, and ſo was not capable to know to what ſhe ſet her initial 


Letters. 

The Lords found there could be no Reſtriftion in this caſe, bye 
that the Aſſignation behoved either to carry the whole Sum, or no part 
of it ; but found it relevant that the Cedents were accuſtomed to Sub. 
ſcriþ initial Letters, and ſpecially as to the blind Cedent, that ſhe was 
accuſtomed to Subſcrib after her blindneſs , to be proven prout de jure, 
and that they did Subſcrib - the initial Letters at this Aſſignation, to be 
proven only by the Witneſſes inſert, it being of dangerous conſequence 
to carry conſiderable Rights by ſuch Subſcriptions, which may be calily 
counterfit, and can hardly be redargued comparatione Literarum, and 
therefore they would ſuſtain no extelaick Witnelles,albeit it was reported 
that there was only one of the Witneſlcs alive, the Athgnation being of 
an old date, and nothing ever following thereupon, but they found thar 
the blind Woman being capable to write when ſhe ſaw, was allo ca. 
pable- to make rhe ſame Letters after ſhe was blind, and was no leſ 
capable to know what --ſhe ſabſcrizgd, than thoſe who | ſee, and can- 
nOt read.. 

| Paton contra Stirling, June 22, 1681, H 
| mquhile Door Paton having a Right of Fodfet of the Lands of 
Pan-holls from Grahame of Pan-hbolls, diſponed the ſame to Um- 


quhile ' Sir Hary Stirling of Airdoch his Wites Brother, who by ſeveral. 


Back-bonds in favours of the DoRor and his Children, obliged him. 
felf, to denude, upon payment of the Sums due to him, and ſpecially 
* in favours of Willem Paton the Dofors eldeſt Son by Airdoch: Siſter, 
William obliged himlelf to give a Diſcharge and Renwnciation of all Rever- 
fpons-and Back-bonds, and any Right he had to the Wodſer, upon ex- 
preſs Provifion ** that Airdoch ſhonld give. a Back-bond for denuding 
« himſelf in favours of. Williamz, . upon the Terms therein expreſt : Afer 
which '#7ham gave a (general. Diſcharge and Renunciation of all Right 
to'that Wodſetz and” atter all, Lfirdoch: upon his death-bed- declared, 


* that his  Kights-1o that Wodfet were in truſt, and obliged him and . 


< his Heirs to denude in fayours of YVilliam, upon ' Satisfattion of the 
« Sums due to him by William and his Father, : whereupon V/ibliam rail- 
ed 'a Derlgrator of 'Redemptioz, apd Compt: and Reckoning againſt Sir 
Wiliaw Stirling nay of Arrdech; who baving alledged that his - Fathers 
Declaration being) upori death-bed,could not prejydge hin the Heir,where- 
»pam the Lords aſſeilxied from that Declaratar, .. William doth 'now purſuca 
new 'Accompt and - a Declarater, and a RedyGoz-of the former Abſolvis 
por, \upon'this Reaſon; that WiKiaas bad. now \found his. Bond.granted to 
 Umqubkile: 4irdach, wherein he'' was obliged! to: give a Diſcharge and 
Renunciation of all: Right to the Lands of Pax-bolr, upon expreſi conditi- 
on: i that/ Airdoch: fhoyld i give anew Declaration, that he-fhould de- 
ade ig: favours 'of #iltiaw, upon '(fatisfetion' bf , the. Sums duet to him, 
which proviſion- being in an obligement accepted by | Avrrioch, 1s as of: 


fedtual as it Hirdocb had granted the' new! Back-bond, ''and which Bond 


was fuppreſt,. and nor: produced by 4irdaeb/ in the former Procets, knows 
mg-that the Proviſion therein would oblige 5 but if' it tad been then 
produce, -ir would have adminiculat his Fathers Qeclaration upon death- 


2c. bed); 
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bed, and made it effeftual, as being a neceffary and onerous deed, not 
only to exoner Airdochs Conſcrence, bur which he might have been te. 
gally compelled to grant. 29. This Provifion without confideration of 
the former Proceſs, is fafficient to found this new Declarator, without 
conſideration of the Declaration on death-bed, bur ſaper diterſo medio. 
The Defender alledged Abſolvitor from this Declarator, and ReduGion, 
becauſe he produces a-general Diſcharge and Remunciation by the Purſver, 

after the Bond, contaming the Proviſſon now founded on, and 
without any Reſervation of that Proviſion, which therefore muſt renunce 
the Provifion it felf 5 and Arrdoch could diviſe nor defire no more to 
ſecure him againſt Williazs, but a general Diſcharge and Renounciation, 
29, This alledgiance was competent and omitted in the former Declares 
tor, and cannot be pretended to be new come to knowledge, becauſe 
there was an Inhibition ſerved agamit William, and regiſtrat upon the 
ſame Bond, repeating expreſly the Proviſion founded upon, and within 

a ſhort time after Wi#liam gave the general Diſcharge, It was anſwered 
for the Purſuer, to the firſt, that the general Diſcharge and Renounet» 
ation cannot reach this Proviſion, becauſe by the Bond Wiltaw 'was o+ 
bliged to grant a general Diſcharge and Renounciation, (o that this Diſ- 
charge, though'after the Bond, was in implement thereof, bur could not 
take away the Proviſion of the _ it ſelf, unleſs the general Diſcharge 
had particularly related it, and diſcharged the - ſame ; for the Deſign 
being evident, that 4irdech ſhould be underſtood tobe in the full Right, 
and there ſhould only remain a truſt to denude in favours of William by a 
rivat Back-bond,it was not confiſtent therewith,for William to reſerve that 
Þrovition in his general Diſcharge, but if it had been intended to dif- 
charge that Proviſion, Airdoch, who is a moſt cautelous man, and who 
in the general Diſcharge is particularly expreſt, his Prior obligments to 
denude would certainly have expreſt this Proviſion, which is furthe: evi» 
denced, becauſe Airdech doth not diſcharge William of the Sums for which 
he had his Right,nor deliver to him any of the Bonds granted by his Fa-. 
ther and himſelf; ſo that he might both enjoy the Wadlſet, and diſtreſs Willie 
am for theſe Bonds, which nenher were cxpreſt in, nor did relate to the Wod- 

ſet, And as tothe Allegiance that this Proviſion. wascompetent,and omitted 
in the former Declarator,it is not relevant whether //3//[iam knew the Provi- 
fion or not; for competent and omitted doth only exclude a Defender, or Suf- 
pender, whom Law does not allow to keep up any Defence tilt a new 

roces ; but this was never pretended againſt Parſvers, that they muſt 
include all wedia toncludendi in one Lybel : but unqueſtionably they may 
purſue the fame concluſion ſuper diverſss wediir in fatto , which res Judi- 
cata will not exclude, albeitit will exclude new reaſons, urging the points 
of Fa& or Rights proponed in the former Sentence, | | 

& The Lords found the Purſaers general Diſcharge arid Kenougciation be- 
& ing conform to his Obligation, did not take away the Provifian contain- 
« ed in the ſame Obligation, unleſs it had been ſpecially diſcharged, or 
« that CAirdoch had givenup tothe Purſuer his Fathers Bonds, or hisown, 
<« or a Diſcharge thereof, whiah they found relevant to be proven by Wrl 
« l;ams Oath or Wriz, and found competent and omitted to be only valid a- 

&« ©ainſt Defenders or Suſpenders, but not to exclude diverſe Proceſles for 

«te ſame condufionſuper diverſs mediis concludentli in facto. The Deten- 

tak, alledged, that this Fedſet beipg holden ofthe late Marqueſs of 


je, the ſame fell under his Forfaultars, not being Confirmed... Likeas 
Ardoch had obtained right thereto fromihis Earl of Angie, as Donatar to 
his. Fathers Forfanlture, 2%. Argile had right from Grahame the Reverſer, 
SINT 4 and 
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and had Diſponed- that Right to the Defender. The Purſuer anſwered 
19,. That Airdoch having accepted from him an irredeemable Right, and en- 
tered thereby in Poffefion,he muſt denude himſelf upon ſatisfattion, and re. 
ſtore the Poſſeſſion, and cannot cloath himſelf with any ſupervenient 
Right. 209. It is evident by the foreſaid proviſion, that Airdoch was in 
truſt for Wiliam, without a Regiſtrable Reverſior, but by a proviſion to 
give a privat Back:bond, and therefore any Right acquired by him muſt ac- 
creſce to Williaw, upon payment of what he truly payed forir, according 
to the nature of all Truſts, eſpecially betwixt Uncle and Nephew : And as 
to the Reverſion acquired from Graheme, it cannot hinder this Redemption, 
albeit it did not accreſce by the Truſt, but is only a ground whereupon 
Airdoch may uſe an @rder of Redemption, and thereupon Declare, 

The Lords found, that the Defenders Right from Argile upon the For. 
faulture, whether there were truſt or not, did but reſolve in a Diſtreſs 
and eviction of Airdochs Right, which he could extend no further than 
what he truly payed out 3 but as to the Right of the Reverſion from Gra- 
hame, they found it not relevant-to exclude this Redemption, but reſerved 

It as &ccordsr. 


Kennoway contra Crawford, eodem die. 

Ames Kennoway having right to an Appryſing of ſome Tenements jn x. 
[| dinburgh, purſues ReduRtion againſt Thomas Crawford and others, of the 
Rights of the Tenement ex capite Inhibitionis, and other reaſons. It was 
formerly found that the reaſon of ReduQion ex capite Inhibitionis, not hay- 
ing been filled up till 40 years were paſt, from the date of the Inhibition, 
that the Inhibition was preſcribed. The Purſuer now further alledges, that 
the Inhibition cannot preſcribe by 40 years from the date of the Executi- 
ons, but from 40 years after the date of the Right granted by the Inhibite 
perſon, becauſe Inhibitions being to prevent poſterior deeds of the perſon 
Inhibite, the Inbibiter 0» valebat agere, till fuch deeds were done, 29, 
Though there were 40 years fince the deeds done by the perſon Inhibite, 
yet the Preſcription of the Inhibition is interrupted by the Purſuers Reds. 
Fion, which ab initio relates his Right, which is an Appryſing upon Bonds, 
upon which Bonds the 1»hibition was led,ſo that the Action upon the Ap- 
pryſing interrupts the Preſcription of the Bonds,and conſequently the Inbi 
bition following thereupon, ſeing the Purſuer hath not relinquiſhed his 
Right, -but within Preſcription hath followed the ſame, and taken Docu. 
ments thereupon 3 and therefore Interryptions do exclude Preſcriptions of all 
Rights, Principal and Acceſſory, as Interruption againſt a Principal Debi- 
tor, excludes Preſcriptions againſt all the corre: debendi, whether Prin- 
cipal orCautioners,and all Securities for that Sum z and an Annualrent ont 
many Tenements, or out of one divided thereafter, taking effe& by 
Payment or Interruption againſt any one, preſerves the Annualrent as to 
all. It was anſwered, That albeit Preſcription is excluded by Pofleſſion 
or Interruption,qvoad all Rights Principal orAcceſſory; yet it is not ſoasto 
Legal Ads, whereby no Right is acquired, but only a ſtop put to oppo- 
ſite Rights, ſuch as Inhibition, or Arreſtment, or Proceſs of ReduCtion, or 
Declarator : For though the Uſer of theſe Legal Diligences ſhould poſlels 
by his Right, which doth much more exclude Preſcription than any Pro- 
ceſs or Citation, it cannot be pretended that theſe Legal' diligences woald 
not preſcribe by Pofſeffion by the Principal Right; but it is clear that Ar- 
reſtments would preſcribe by the late AR of Parliament, ot being proceeded 
on in five years, albeit the ground of the Arreſtment were not ibed, 
yea albeit the Creditor ſhould purſue for payment upon the ground ofthe 


Arreſtment 
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Arreſtmegt withingheſs five years, which muſt much more hold in lnki* 
art ak that which properly preſcribes, is. not the [nhibition but. the AQis 
being. here, no action, ypon this {xhkibition for 40 

rS, oruher pollethoa Por aQion,upon the groundthereot, though ithad 
Fes upon.the Bonds, wil} preſerve the [ultubuion from Preſcribing. 
Lords tound that there being no Aion upon the Inbibition for: 40 

years __ the datethezeot, and Jer the Right reducablethereby, that a 
Redudzon #pon thegropnd therggt, not relating the Izhibition, did not in- 
a RAS reſcriptzon of the Intriation or Acion thereupon, albeit it was 
alledged that the {nhibizzoz was rk out with.zhis Redud7on within the 40 
F which, the Larcherearded: not, ſeing nothing was mentioned in the 
Redo bibjlzon 11]l the 40 jo Year Ls tor. they thought ig 


ar cms to the; Securi n d-rights, for. which Re» 
ihr Ne wake pit hy: fad our Inbibitions, which 


gilem ape. gol Y 
Fo oratactrvewannd ar pole or purſuing upon the ground of the i 
bubttion .qight perpetuat the fame. 
© 17 $892 Gardzer contri: Seat, Fadaed: 16815 
Atrich Gardwer baviong A ppryted' from :W/+biam Baillie of Torwood bead, 
.all Right 10 the: Lands of Torwood: head, :and being Tafete thereon, purk 
ſues the/Tennems for Maills and Duties: Compearance was made for Mzchbe» 
| Brave .who craves preterence, becauſe he was lnfeft 11 an Approſerg agaiuit 
JamerLond |Forreftcr, of all Rrgheihe had tothe Lands of Jorweed bead x 
and albeis Geardners Approfing,. and Wikiam Baibie his Aythors lnicfiment 
Appryſed, be prior to Braces Appryling , yet both Rights flowing from 
Lord torrefter, he was dobibite upoit the grounds of the Appry(- 
ing, before he Ditponed to Wilkes Batllie his Brother; and the repeats-bls 
Redpattion ex capue. Ihibitionis of William Badllies Right, which was a;Wod- 
ſet from the Lord day as being after his Inhibi-ion, wherewith Gerds. 
ers Appryſing from Walliaze Baillie talls in conſequence. It was anſwered 
for Gurdaer, That [abzbitions dg ovly reaugE; palterior voluntary Rights, 
but canpot reduce [1 aw Bailhes Right, becauſe ir was, necellary, and 
James | Lord + rrefter might. have becn Je rgally compelled wg rant the ſame, 
in ſo far as by bis ConrrpQ of Mn ieutecnent- _ Baillie was 0+ 
 bliged to Infeſi the \faid. William, Baillie i, «x Annualrent: out, of bis Lands, 
ſecurity of 40000, merks, in which Cbarraft by the general Claule in the 
| | or thereof the whole Contratt proceeds, , with the, mutual conſent 
of Licutenent Genexal Baillie, and James Baillie his, Son, thereafter Lord 
Forrefter ; and as a Diſpoſition of an Annualrent de pr 4jenti, with conſent 
of any other Party, w woe” © carry, that Conſenters Right, and oblige him 
to grant Infcftment, fo ligement of one, with conſent of another to 
grant ſuch an Infeftment, doth ret e tha har nem ra grant the ſame, q 
wasReplycd, 1 bat thou zh obl igments to Infeft in particular Lanes, 
anterior to Ibi under not the Ps Iohibite to. perform, in forma 
ſpecifica ;, yet here- t. by Licutenent- General Baillie was only 
general, and his Cons can only import zz repugrantiam, but could 
never have compelled him bo grant the Infeftavent himſclf. © 3% The Lie 
tenem-Generals nee was to Infetr in an Atinualrent, and his Sons T- 
feftment was a Wodſet in the Property. It was Duplye?, That the IFodſes 
a” EX ey 10 implement of the Lieuttnent-Gegerals obli tent, for ſecu- 
illiaw in an Annualrent of 4ooco merks, ind the Wodſet is for the 
five caule, and rothe ſame <ffe&, bearing «proper Wodjet with « Back tack, 
' The Lords found, . that the general he to the Contra@ of Matri- 
age, containing an obligment by Lie«.tenent-General Baillie, to InfeftWil- 
_ ham 
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iam Baillie ## aw Annualrent effierand tb 46000 work. our of bis ElavHs,” was 
fiſkGient to oblige Famer his'Son Conſeriter, ' getting rightto/all His Fathers 
Land;to fulfill that obligment; and thacthe nw betiig granted” expreſly 
in implementofthat obligment, albeir general, 'andnot in-rhe fpecial terms 
—_ aft Annualent, couldnor be reduced'ipon the priotÞobibition Igitaſt the 
aries." 
_ il d 12 Cleth contri Guridon of GovdohIfiun, elews die, (1 1» 1-07 
"A" Dexander Clerk's name” being pat in'rruſt in #'Thietytwo'part'6f Ga. 
"A per-Ship' for the behiove of Mr. "Thomas Buck, after whoſe Yeath Gor. 
dorjftouts having confirmed Mr! ThimasOvpdon Ex6ctor Cteditt} ro-his be: 
hove, did'Compt-with Ft 4nd rived" a it of Bike Thats 
of 'the Caper, arid' paymen ey 3s his fhate'oF- the profite* by the 
Caper, by miking Prize t (oh *c8116d the Calvrer; whereiipon [yt dox- 
Powr granted to" Clerk a Ditarge of oP WPYat conlbehctlaimed om bim 
tipoti acconnt'of the Caper-Ship, or Profites rhetedf © Theveafie-the Ear 
reduced the Adjudication of the Calmer, and Clerk! 24H HF otber On; wer) 
decerned in folidum to reſ@umal the walue;wherenf Glexk's..\hare came to 200 
merks, "whereupon he chargeth | Gordandtonre, t pon his Warrandice, why 
ſuſpended on this: Reaſon, that the Warrandice could import ne tnbre bg 
= nion-of what Gordonffoun received, which was only 80:peund, -[+ 
Replyed,' That Clerk: emp os mms the Warrangite; buc 
Karts relieved of the Diſtreſs, whichi he' was wr "Y obliged ncaa 
kt was Duplyed, That no Harimarzon was made donitokd ofthe Pro- 
exiliighrericl the: Diſtreſs, - aginqH » 4 att; 
-17 The Lords found Gerdinfloen lyable'20 vclievs Clerk of the-whble Di- 
Kteſs; albeit the Plea was fjottintimate vo-him, unleſs he can aledpeior in- 
friſt a  neberngs 'Deſeych, aloe could yore defended Gt n whole. or- in 


aw wh; Dailey contra Phrie#fld eodem die. CET 
TD Unlap pitkies —_— for paytyetit of a Debr, rhe Defetider ex- 
'cepred upon Preſcripti Tis rfher Replyed upon Interruption, 
atid produced a {! Procel Kiiihs Re DAR the Execution whereof was 
W n Preſcription,” The <7 Pyptyed, Thit' the Execntions wete 
___ y bull,” neithier beatig Þ be þ profil, of ot at the Parties Dwelling-place, 
albeit Citations may dl  Irrehraption, though the Procels might 
xcluded thorow irreleyancy, or fome'inforitality of the ordet, yet it 
never Be fuftained w "no Citition, 'o? a Citation abſolutly hull, 
*FhePurſuer Triplyed, That by he ot Proteſs producrd;it is eviderit that the 
bowed was ſeveral times & called?” earance made: therein, ritarked 
_—_ of Alexander Lickbart oy . who died before this ; 
the Pubfucr hatþi"'ridt i followed his Right, but taker! Docu- 
there,” hiborais t the'old' 4 of _ nt anent Preſeriptions. 
wen Eorgs fi Reply ari \Niphy, » d:fotind the brterraption 
Le this Citation, 'and t 2 the Compeatan ked as faid'is ſufficient. '-* - 


inferd of #amilen ebiicrs Lord Baton, Juke 33. 168K", | 
y ».haying £ od the Lod nd for Pajinen 
, at 


f SRinſert of Ardmill pp. ha 
ol jn hin Bo _ ledge 
ation and pi ment part 


, of a Sum \ contain 
_PÞ&nil nt \ahd a Tir of 
Few ;, Kink e calling of the Att to circumduce Fi au 


» Batgepy pro- 
TIts' and Ardmillen by Supplication alli , that they had 

_ eNcy, 4 th,jbe Reaſons, but were produced of Fourphſe, * that the 
fin ; gotothe Roll of coca d Cauſcs,which,\ would make a 2100 


mail fel ay 
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delay ere it came in ofcourſe 3 and if any thing proper were produced,the 
deſire of this Decreet would be for the Swperplus, which being remitted to the 
Ordinar, he reported, that there was nothing had contingence but a Com- 
penſation of 32 merks, vw hereupon the queſtion aroſe,whether the Charger 
allowing that, (ould have Decreet for the reſt, without abiding the Roll. 

The Lords found, that when Ads were called for circumducing the 
Term, when any thing was produced, the Ordinar before he made a great 
Aviſandum, whereby the Cauſe was concluded; ought to allow the other 
Party a fight of the production,and if the other Party was content to allow 
the lame, and that there was a clear ſ#perplus, the Ordinar ought to de-+ 
cern for the ſaperplus, if the Party required the ſame, and if the Party would 
not allow the partial produQtion, make 4viſavduw thereupon only; but if 
the Party ſuffered aviſandum to be made ſimpliciter in the Cauſe, the Lords 
would not conſider the Cauſe before it came in courſe, otherwiſe they 
would be neceſſitate to adviſe Cauſes twice; firſt; whether the Writs were 
contingentz and next; whether the Writs provedz which were moſt ins 
convenient, and contrary tocuſtom, | 


Ojwald contra Dowglaſi and Deans, June 24, 168r, 

Ames Oſwald having adjudged the Lands of Goger from' Alexander Dow- 
|| glaſs, purſues Redu#ion and Improbation of all Kight thereof againſt Ro- 
bert Deans and others. The Detender alledged no Proceſs, becauſe the 
Parſuer is not Inf. ft upon his Adjudication,and fo having no real Right, they 
are not obliged to produce to him their real Rights of the Lands in queſti- 
on, albeit he had charged the Superior to enter him upon his Adjudicati« 
on. wh'chas a Legal diligence might prevent' poſterior Rights, yet that 
makes the Adjudication no real Right, nor could the Adjudger remove 
Tennent thereupon, though as a Legal Aſſignzrion it might give him Ae 
on for Mills and Duties's' much leſs ean hereduce or improve other mens 
real Rights. It was anſwered, 'That the Lords by their recent Deciſions, 
have in favours both of Creditory - and Debitdrs, ſuſtained Appryſinge and 
Adjudications,without neceffity of Infeftment during the Legal, which would 
add to the Debitors Debt a years Rein therefore this Adjudication might 
be a juſt ground tocall for oppofice:Rights, thatupea prediftion thereof; 
the Purſuer might know, whether here be advantage by hys Adjudication, 
but after produRtion , if the Purſuer ſhall infiſt in- any reaſon of ReduFion, 
if the Detenders produce real Rights, they may exclude him. 

The Lords ſuftained the Proceſs as to 08, | \ 

EE Dowes contra Dow, eodems die. ; 
Fe deceaſt John Dow of lyonhall gave a Bond of Provifion in favours 


XY of his Children, bearing, That be had diſpened his whole Eflate Heres 


a1 


fable and Moveable in favours of tis eldeſt Son,and bis other Heirs Male, wheres 
by his other Children would have no proviſions ; therefore he oblige; him and 
Heir Md ale of kis Body to pay them ſuch Sums in full falicfa&ion of all 
Portion-netural, and 8 airnr-yart t0 which they could ſucceed by hir' death, and 
in caſe of the failicing of the Heir-male of bis body,he oblige himſelf and his 0« 
ther Heir-male to pay the ſame Portions, and to add ſo much more; be did alſo 
ſubjoyn Hologr aph Poſt ſcripts, making further additions, whereupon his four 
Daughters purſue his Heir-male, who was tiot of his Body, but of -a far 
diſtant R cation, to pay theſe previfions both in the Bond and Poſtſcripr, 
The Defender alledged, that the Poſtſcripts ; though they were proves 
Holograph, cannot inſtru their Date to have been before the Detun& 
took the licknels of which he = It was anſwered, That the Queſtion is 
cett 2 noe 
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not here contra Yertium, but againſt the Heir, who is repute as eaden per ſ64 
ns cum defunto, and the Detund died ſuddenlyy and theſe proviſions are 
no-voluntary deed, but'a natural obligation upon Fathers to provide their 
Children, * It wasanſwered, Thatthe 'Heir is ttrtins quoad deeds on death- 
bed, and as to theſe may'quatrel his Predeceſſors deeds, and is nvt obliged 
to 'perform them 3 and thar priviledge of the Heir hath been ever ſuſtained 
againſt proviſions to Children, it being the great ſecurity and intere(t of alj 
dying perſons to be free from importunity of Wives, Childret, and Rela: 
tions, | ſeing they can donothihg in that caſe, biit diſpoſe upon a ſhare of 
their Moveubles; whic:: the Law allows; and the ſame importunity thag 
might induve:thein to do :deeds prejudicial to their Heits, might induce 
them to amedare the ſamedeeds, which being Holograph, could have no 
mean to redargue' the date; | The Lords found the Holograph Poſtſcripts 
did not prove their date to be before the -Defuns ſickneſs, unleſs the date were 
adminiculat by other Writs with Witneſſes,” or by Witneſſes who ſaw the Writs 
before the Defunl rontraBed. the (ckneſs of which be died. The Defendet 
further alledged Abſolvitor for ſuch ofthe. Daughters, who afcer theſe Bonds 
were Marrigdg*and received a Tocher from their Father. It was anſwer. 
ed,: That-nox.relevat, unleſs the T ocher bore in ſatisfaion of all former pro- 
viſions, for debitor non prejumitur donare,. tukes no place in proviſions by 
Parents, the preſumption being ſtronger.trom their natural affeRion, that 
poſerior proviſions are addjtions. It was Replyed,. That this holds not 
in-Tochersaad Contra&s of Marriage, whicbare ever preſumed to bein (a. 
tisfa10n of all former provalions 3 for Parents would never omit to accu. 
mulat their Childrens prov i(fions in-theis, Contracts ;that the reciprocal cons 
ditigns might be the better... .., WIE AT | 
.-The Lords:found the. Purſuers Taghers provided by their Father. in 
their. Contra&s-of Marriage, were. in {atizfattion of all former Proviſ 
ors,though- not. ſo exprelf 4 but it they were contrafted betore their Bro, 
er died,that they were ng thereby «xc ded from the additional Provi- 
ion, incidenti.thereafter, by the Suggeſhgn of ,the other Heir-male. 
Nat \\.. Oſwald 'comra' Cutheart,” eodem? die, 

Ames Offivald, 2s Donatatito the” Non-eatry of 1ome Tenements in Pref 

four, purfues | Declarator:thereon, It was alledged. for Daniel Cathcart, 

that be had'appryſed/ the'{ame | Tenements, and charged the Superior to 
enter him, ſo «that -rhe' Superior being'\an 'the fault -1n not obeying the 
charge, he nor his Aſlipney:the- Don@ar; could not claim the advantage 
ariſing by his fault: likeways. a. Chetge. ,is always equiparat to an In- 
feſtment. 'Thit' Purſuer! anſwered, . that. though a:charge be ſufficient to 
prevent poſterior Rights, yet it'can.ntyer prejudge. the Superiqr ofhis 
Cafualitics 'by : tis former: Vaſlah, 'who zemaing.. .undenuded, ſcing the 
Charge 'would. not. make the Appryſer lyable to theſe Cafualitics 3 nel« 
thet:was the Superior: in,the tault,.unleſs the Appryſcr had preſented 
bim 2' Charter, \and payed .the bygone Nor-entry, and offcred. him a 
years Rent, either of the\, Land, .or.the.. Money, , in. the appryling, as 
the Lords bave-oft times (ultained, bah-ur the caſe oft Ward and Non« 


enlry. 7 no quetrortyv uantifbis. «©... or} SIVA LL BALLY 11 4 
>:The- Lords fend the Charge did: not exclude; the Superior, unleſs a 
Gharter and 'a:years Rent had; been. affered, but, found no neceſſity to 
warp oe boon ROS RT 
Þnut | 17 2101K!1 ; SUIT I C | 73 F 
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207? 


"totally proven by Writ, but Witne 
"It is alſo, paſt three years; and albeit the Defender hath no aQi- 


t 
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Hunter of Polmuid contra Hay of Hayſtoun, July 1. 1681, 
Unter of Polmuid purſues Hay of Hayſtowr, for obtaining a Change 
ot the holding for certain Lands, from Ward to Few, and the de- 
livering of the Purſuers 'Evidents,- conform to a Decreet-arbitral betwixt 
the Purſuer and- the Defenders Good-fir. The Defender alledged Abe 
ſolvitog, becauſe-rhe Decreet-arbitral was. in anno 1637. and ſo all a&i- 
on thereupon is preſcribed, It was anſwered, That Preſcription is always 


Interrupted by Puſſ-jſion, and the Purſuer hath potleſt the Land, al- 
"though be got no rew-infeftment, ws certainly Hayſtoun hath had an 


obligment on the Superior for it, for the Superior received the Feu- 
dury from the Purſuer for many years, and if the Defender had obtai- 
ned a Diſpoſition or Charter of the Few, his poſſeſſing thereby would 
exclude Preſcription, It was Replyed for the Defender, That in this 
caſe the Purſuer neither did, nor could p:\f{kfs, by vertue of the De- 
creet-arbitral, but did poſſeſs by his own Ward-right; but if the De- 
creet-arbitral, or any obligement had proceeded from the Superior for 
a | Few, his Pofleſſion might be aſcribed thereto, but not to a third Par- 
ties obligment. WE OE 6 v8 | | 

The | Lords ſuſtained the Deferice of Preſcription, in reſpe&t the Poſs 


| fon could not be attribute to the Decreet-arbitral, and found the o- 


bligment for delivery of the Evidents by the Decreet-arbitral- was alſo 
ribed, but not the obligation of delivery, if he had the Writs, -or 
fraudfully put the ſame away within theſe go years. 
Dickſon contra Mcanlay, July 5. 1685, | 
Aridn Dickſon, as Executrix to Mr. William Cockburn her Huſband 
purſues George Mcaxlay for the intertainment and furniſhing to his, 
Wife and his Son, for the expences of Chriſtaing, Nurſing, and Burying 
of him, and for probition produces a Letter of the Defenders to Mr. 
Williaz, to let Lis Wife want nothing neceſſary, andto placeit to his accompt. 
The Defender alledged Compenſation, becauſe he intertained the Defundts 
unmarried Daughter Catharine Cockburs for the ſpace of two. years , and 
likeways Patrick Cockburn his Son for the ſpace of fix Moneths in his fick- 
nels. The Putrſuer anſwered, That the intertainment and furniſhing by 
the Defender is only probable ſcripto vel juramento, being long paſt three 
vears fince it was done. It was nepiyes, That the Purſuers Debt is not 
es muſt prove the quantities , and 


on for the furniſhing made by him, but by Oath or Writ, yet it is com- 
tent by way of Defetice, and the Defender was in t«to not to purſue, 
fecauſe' knew that the Purſuer would have compenſed againſt him, 
and be did alſo conceive, that if the Purſuer at any time ſhould inſiſt, 
i em{ation would take cffet by exception. | 
The Lords found 'that the purſute being founded upon Writ, viz. 
the Defenders Mijſwve Lener, the quantities might be ptoven by Witneſles, 
even after three years, 'but the Defender having ne Writ, his furni- 


| ſhiog b”—_ paſt three years, could riot be proven by Witneſles, either 


- by way o 


Adion, ot Exception. 


Toby Hay contra the Creditors of Mnirie, Fuly 7, 1681. 
Ohy Hay, as Donatar by the King to the Recognition of the Barrony of 
J ot Meirie, Purſues Declarator upon particular 1nfeftments produced, 
| that the Lairds of Aurie have by ſeverall Lntettments, granted by 
their Aurhors, and fiogular Succeſſors, alienat the major Part of the Bar- 
= SS” T rony 
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Tony of Mury. holden Ward, without conſent of the Superior,and conde. 
icends upon an 1nfeftment granted to the Lady Balegerno of an Annuat. 
Tent out of the Barrony, 'bearing, That her Father was Cantioner for Mury 
in ſeveral Swms, for relief whereof, he grants him an Annualrent effeir. 
and to the Sum, being about 2000 pound, with power ty. enter in Poſſeſsion 
at the next Term, he always applying what he uplifts, for paying of the 
Creditors, according to which , the Lady : Balegerno entered in Poſleffis, 
on, The Creditors alledged the Condeſcendence was not relevant 
to conjoyn the deeds of the Author, - and Singular Succeflors, in this 
Barrony , becauſe the fingular | Succeſſois being received by the 
Superior , upon Reſignation , or by Confirmation, the Superiors accep. 
rance of them as his Vaſſalls, imports'his Conſent, without Reſervation, 
and thereby he paſſeth from. any patriall ground of Recognition, incurred 
by the Deeds of the Reſfigner, for if he did receive the Purchaſer by Cox 
firmation, he having thereby Confirmed the Pujchaſers Right, cannor 
tor any thing preceeding quarrell the ſame. Agd .an 1nfeftment upon 
Reſignation is in all Pointsequivalent to a Confi:mation, Likeas it the 
| Superior had Confirmed any of the baſe Rights, he could not quartell 
the (ame, or make uſe of it as a totall, or partiall Cauſe of Recognition, 
ſo when he Confirms the New Vaſſalls Chatter from the Di:poner, he 
cannot quarrell that Confirmation, upon any thing preceeding, The 
Purſuer anſwered, That a Superiors Confirmation. of 2a ſubaltern Infeft- 
ment, not holden of him, imports his Ratification of that Right, and he 
cannot quarrell the ſame, upon Recognition, by Deeds compleating be- 
fore the Confirmation, nor can he make uſe of the Deeds Confirmed to 
infer Recognition againſt his immediat Vaſſal, yet the King, who can- 
not be prejudged by the negligence of his Officers, by Confirmation, or 
ſubalcern Intettments doth not exclude Recognition, incurred by other 
Deeds than the Right Confirmed, unleſs there were a Nowo damns, but 
when the King, or any Superior, receives a new immediat Vallall, which 
. is by two ways alcogether equall, eicher by a Charter upon Reſignation 
' Or by a Charter of Confirmation, he is underſtood, to give the new Vaſt 
no more Right, than the Reſigner had . and therefore it would not purge 
a Recognition incurred before. except the new Charter had contained a 
| ſolute Warrandice, neither would it exclud a Prior Ward, though it would 
exclude Nonentry, But it the ſubalcern Rights of the Author, and Ac- 
quirer were.not to be conjoyned , then the Author might have alienat 
one third Part of the Fee, and the Acquirer another third Part, who 
tight alſo Infefr another Singular Succeſſor, and it he might alienat a 
half, this would extend to the whole Fee, by which the Vaſlal wag 
have nothing to ſerve the Superior, and it this were ſufficient againſt the 
- King, who paſſeth all Infettments by Reſignation, or Confirmation of 
Courſe, none but fools, conld incur Recognition, but now ſeing all Sea- 
* fins are Regiſtrar, the Purchaſer may certainl; know, how. far the Fee 
he hath parchaſed was. burdened: before, And it he ſupperadd a further 
Butden, whereby the whole Burden exceed' the half Value, his 
' Deed is a Delinquence againſt the Superior of Knowledge; and 1upine 
Negligence, and it _ being joyned with the fo; mer Deeds, compleats the 
Recognition.” © 5 Y - þ& ore | ; 
'* ” "The Lords ford, That the 1afefrrrents. by Ward-Valtals, © withour 
| tonfent 6f their Sopetiors, thottvh they are valid, white they Txcted not. 
: 'the Half of the Valiie of the Fre, yer by the ſopper- addition "of vchers, 
wherher ir be Heirs 'or fingwlar Sacceffors ; the. whote Fatetctirents 79n+ 
; jwndim exceed the halt of the-Feey* Revognition is thereby incurred, _ 
the 
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the Thfeftmerits'by the Fa 4-Vaſfal becomes void,as well that which com. 
poo the Recvgmition,as any which were before valid;atbeit there be inter- 
vetuing lofeftrems by the Sperionr-upon Reſignation, or by Confirma- 
rlon;/ unlebs theſe Infeftmetits were -r16t ny the whole Barony ot Tenetnent, 
but of a part'thereof, diſtneibred frgitithe whole, which being fo accept- 
ed by the '$ | the Deeds of the Aathor cannbt be conjoytied with 
the Deeds of the fingular 'Syecefor ini 'x pare; or it the Refi goed ton _ 
In Tenemerit YFtmiieht Fin Des exprejill ng the 
NT: -Infefrivents, by the wbaltern” In Kr m__ expreſt are. 
thereb undetſtood as:conltnted to by Stu and cannot comme to' 
mak up/arly Part of rhe Canfe of Recog) Oe Defenders further al- 
© Thatrhe' Infefierent for Relief 'coald make 110 art of the Rerogni- 
Tio, ob {Fo Is only 0s Mg = caſual iz cafe of Hiſtreſs. It was an- 
ſvered; : which' could only rake effet upon, 
Gn ey beet 23 hazard,” as when a Liferent is grant 
—_—_ 3-but m this caſerhe Irifefttment takes preſent 
corner Cefn s only applicable'tothe” Creditors, yea the 
Caurioner hath now farificd the Debt, and fo ir is altogether equivalent 
to a Wodſet, or to ar: Annualrent immediarly granted ro the Creditors, and 
ſo myſt cxhauſt fo much of the Rent or value of the! Fee. It was 'Reply- 
ed; That herexvas no Diſtreſs, and if the Cautioner volyceurly payed, it 
capnotaiter the Debitors'Caſe, 

»+:Fhe Lords found, that the Infefiavent for Relief, + h attaining pre- 
ſent Poſſeſſion; was not equivalent to: a Wodſet or 'Annualrent inmediatly 
granted tothe Creditor,and'that the —_ Deed ofthe Cautioner with-* 
our diſixels, was not tobe: regarded, anttherefore found ir tnight be con-" 
joyned as'a conditional diſtreſs by hazard 3 fo that for inſtance,” if the' half 
af..che Fee were-alicnate,> this infeſimrens for Relief would make the alit- 
nation of mdrethan the half, and irifer Recoguitions; ſor the Lords'thought 
that a Wodſet-with a Back-Tack, though of the whole Barony, would not 
infee Recognitios,: unleſs the Sum excceded the value of the half of the Ba- 
rgny, or an-Infeftment of the 'whole'for pdytncat efSutrs, but only -to be 
conlidered as tothe value of theſe Sums. | 


py BY © Mthrair Le ofthe Lit a "Gents | © F | 
 Roty of t Landeo dprmctergn educegd againſt 
NG So 


4 ro enter* Heir io bis 
== Good-ſir and Fae Þ he raiſe ny 6n this Reafon, that 


Ring on Sums due by the Grand-fir or Good-fir to Sir Ro 
bet Croce, th ame was extinguiſhed in whole or in part by Compen-. 
as Sir Robert having taken a Tack from the Purſuers Father 

of ES ade Netherwood, he was yet 1 the Trck-daty, which is a 
liquid Sum, which infers Compenſation againſt his Aſſigney, and. therefore 
did \deduce:fo much of the Grand-Farthers Debr3 as for the Father, he was 
never Infeft, and the ” being led againſt the Purſuer when Minor, ' 
he doth now renounce to'be Heir to his Father, and 'is ſerved Heir to his 
Good-fir, 'andthereby hath right to the Rentdue' by Sir Robert 25 temain-" 
ing in hereditate , and'the Purſuet being now Tiifeft as 'Heir to: his 
Good-fir, 'bath right to yall the bygorie Rerits unpayed;8 well in his Fathers 
time who was never Infeft; as fince his ' Fathers Gti? "For His Infettmene* 
filfione juris s drawn, back, a9'if it had been the nekt: day 'after his Crahd- 
Fathers death kt 'was anſwered; That there could be'bb/Compenlarton'6n Sir" 
Riterts Tack for the years ofthe Porſuers Fathers life, nor could the fame be 
conzpenſed with his Grand-Fathers Debt, becauſe Sir Kobers was never 
Teftrt 4 Debitor 


} hb. 


NOW, Bt good condition as he, was before, The Charger aulwered, 
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. repreſentipg him, nor; were theſe; 
the f wFluers Service and Infefiment. 


Deg Fried then, bis Fatber being alive,and therefore the Biems ynuplitted, 
1h his 


material Tultice, "char Creditors who, contra, wth. appearapd-Heirs- poſe 


ſe ng their F athers .E res who, were never,agguſtom 
ſlersjo les Af they wr Joel ingaley ar; x608 from wapvinae Tee 
ſhould have;accels to x & bygane Mails; _ i\ MI Arg Moveable: 


"The Lords found,, thas che Rents,unpayed duringthelifegf theapperene! 
Heir belong, to his Exeeutors, 'and.could not ,compeale higuGrand- Fathgrs, 


YU. 15,010 35H gs of 
_ Stuget contra Miſtrifs Dymbar, Relift of David Dumber, i codem die;";: i 
I: T Emrg Senert purjues a Poynding of the Groung of: x< Ieneniencia the» 
Canongate, upon an Inteftment of Annualtent grantdd>by 1 ! 
David. Dumber to hits, - It way alledged for 4nva:Hurcbijan} Reliit of the 
ſaid Davd;. that, ſhe fands Infett'an- Liſerent. in the: Tenementbeiore! the! 
Purſuers;Fathers-lofeftment 3 anditberefore: though. he may- Appryſe'the: 
Property: .he can bayeino right to:the Dutics;during her life.;: It was Re- 
ply<d:;] hat ſhe had Subſcribed her:Husbands Right of this Annualrene 
as Conſenter,;' It way Doplyed, Her-cenſent could -only exekade her from 
any. Right'then 40; her prion, .buther Infeftmerit ow founded.on is poſte- 
rior, and-not foundtd vpon any anterior obligraenteo Inteft her jn-this Te- 
nement.:; *The Purſigr Trip yed, Jus ſuperveniens auGori acereſcit ſucceſſors, 
The Defender Quadruplyed, T hat helds only where the Authors Right 4s- 
a 


-_- 


with abſolute Warrandice, as bath been frequently: decided.: -- . -- 144 
The Lords found the conſ.nt could not exclude the Defender to defend 
upon an Infeftment poſterior to the conſent, and-prior to.the, Intettmentof 
Anhualrent , ſeing there was..no. prior obliginent to grant thatInfeftm@t 
totheWile,and that the Conſent imported not abſoJuteWarrandice,therefore: 
could not accreſce tothe Annualrepter, This Cauſe was determined in the 
ſame terms before, upon the 27th day of January 168 1,but the Minuts being: 
wanting, it was reported again, apd the tame way. determined phis days, 
. ,; Polſtead Citizen of London, 2000s Mr. Richard Scot Miniſter, | 
uw | _ £e0 E, | / $5549% 
Cone Politead having apprehended Maxwel of -X irk-bowſe;by Capiion . 
. upon, a; Bond of 2600 merks;, did at the\defare of Mer.:; Richard Scot- 
Mioiſter:dilmiG him, upon a Bond, to preſent him at Drumfreis the firſt day of 
Feh. laſt, or. otherwazs to pay the Sum, and now! being charged.to pay 4he' 
e Suſpends. upon this reaſon, that Kirkbouſe was taken.with: ad G- 
ther ; Caption: at Edizinrgh, whereby it became fue impreſtabile to pre-) 
ſent himay Drumfreit the day forefaid, but;/he was willing 40 preſent: him 


won relepat, fOr {try or, Sickneſs, or',any accident 9or Dorarring! 
by the riloners fault. might have been relevant, if the Party, had bean . 
. 1 RA PEPE) 16 - 1 KJ 61-4 014199 $7001 4 
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impediment by the Priſoner, or his Cautioners fault or faQ; ſach as to be 
under the hazard of other Captions, for if that had been expreſt; . as it is 
pretended to be implyed, no man of ſenſe wauld have diſmift a Prifonet 
in theſe terms, that he ſhould be reproduced ſuch-a day, if he were tot 
taken by other Captions for his own Debt. 0 [” * 
The Lords repelled the reaſon ſimply, albeit. the Priſoner had been offs: 
red immediatly after hE-was free of the other Caption, 
Chryſtie contra Chryſtie, Filly 1316817 | 
He Deco ter James Chryitie by his Teſtament did- nomindac 
Fean Chryſtie his Daughter his Zxecutrix; and univerſal Zegatrix, 
and failzieing of her by deceaſe David Chryſtie, to whom he let alfo 1 
a Legacy of 3000 merks, and dying ſhortly atrer che Teſtzment, the ſaid 
Feax being an Infant, was confirmed Executrix, and did obtain Sentteiites 
tor the Detunts Moveables, and. ſhortly after died in her Infancy : Mr; 
Fames Chryſtie's Reli& brought torth a Son about nine *Moneths after his 
dearth, who was ſerved Execator to Fees Chryftie his Siſter, The ſaid 
David Chryſtie purſues Fames to- make payment to him of all the 
Executry of Mr, Fawes Chry#ie, as being ſubſtituce ro Fear: ChryFie 
in ; the -office of Executry , | and univerſal Legacy; .in caſe of her 
deceaſe, The Defender alledged, 1%, That 7, 
Heir in mobilibus, and having entered' by Confirmation , the . Sub- 
fitution to David evaniſhed, ſeing Fean failled not to be Heir, It was 


anſwered, That the clauſe of Subſtitution bearing, Failzieing Jean by - 


deceaſe imports 2 Tailzied Succeſſion in mobilibus, whereby leaw 
was conſtitute Fiar , and; David Heir ſubſtiture 3 ſo tat Jean mighe 
have diſpoſed thereof at her pleaſurezand if ſhe or herTutor had cakenBonds 
for the Detuns Execairy, to her ſelf and her Heirs whatſomever, it would 
have excluded David the ſubſtitute, but that not being done, bu only 
Decreets obtained, decerning the Debitors to piY the = to Fean as 
Execcutrix, Fames her Brother doth not ſucceed to her therein, but Da 
vid the ſubſtitute by her Fathet, *The Lords found that the Sabſlicution 
&* imported a Tailzied Shcceſion, which not being altered, David was 
preterable ro James neareſt of Kin to Jean, The Defender furcher al- 
ledged, that albeit the Subſt#1ution. in the RU Legacy, did prefer 
David, yet that could extend no further _ than the deads part of the 
Teſtators Moveables, being thi irn, 
and the Reli& excluded by her Contra of Marriage; the one balf of Mr, 
Famits his Executry did belong to Fen, as the only Bairn, which no 
deed of her Father on death-bed, or by Teſtament could prejudge: It 
was anſwered, That the Teſtator having Spphited Fean his Univerſal 
Legatar, and only Iatromettor with his Goods and gear, ſhe could not. 
accept the univerlal Legacy upon other terms than it was gr ted, which 
did import, the Communication of her own. Bairns-part z and this is in ef= 
feRt ſubſtitutio Pupillaris,yhereby the Father hath ſabſticuce fo his Daugh- 
ter, tiot6nly in his own Deds-part, hut in her Bairns-pare, which is a 
+ juſt power atcribute to- Fathers by che "Reman Law, to ſubſticuce Heirs 

to their Children, not only in their Heritage, flowing fron che 
but into all their other Rights, .** The | Lords found the Subſticucion 
* could ouly reach to the Deads-part, and that the Bairns-part beldbg- 
& ed to, James 23 neareſt of Kin, ard-Executor to Jeep, and that Pupilay 
«" Subſrotion bath. oo. pl 


« both Deads-part, and Jeays Bairns part, The Defender further alled- 
| Uunuy g& 
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fered ſo ſoon as that accident ceaſed z\ but it cannot be. extended to any 


can being inſticate.. 


the half z for Fean being the only Bairn, | 
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$90 The Deciſums of the Lords of Seſcion, 1681, 
ed, That this *Subftitwrivs -of David Chryſtic to Fean Chry#ie, who was 
the Teſtators only Child at'that e'me, being a Donation ot meer graty«' 
ity to a Stranger of no-relation, is excluded by the {upervenienicy of Fames, 
whom'the Teftator knew not to have been conceived, which it he had 
known, he: would never have given a ſtranger the Subſtitution of his 
whole Moveables, wþich is Univerſurm Fus in Mobilibus z, and t! ere. 
fore. as" aff Donations are ' revocked by ingratitude, or luperveniency of 
Children, when the-Donation is univerſal, ſo this Donation muſt be te. 
vocked by the Superveniency. of Fames, who was not a Aoneth conceiyed 
when his Farther died, |; -/ | | +2 

This .Point-being new, the Lords appointed to hear it in their own 
prelence, |! | | 

i .-\ Bartholomew contra Bartholomew, Fuly 14, 1681, 

- A Argaret Bartholomiew having -ferved an Edi tor chooſing of Cura- 
M rors'betore the Sheriff of Menfrew, Fames Bartholomew her Father 
purtues 44votation thereot on thisreaſon,. that he as Father and lawful 4g. 
mhniftrator, is the only Tutor to his Danghter in her Pupillarity, and Cy. 
rator in her Minority, 'and'therefore withour his-conſent there'can be no 0- 
ther Curators choſen, -'Ir was anſwered, That the Daughrer hath Lands 
not flowing trom the-Father, with the Rents whereot the Father hath 
| intrometted, 34 NT OIINED | 

The Lords found, that the Father as lawfol Adminiſtrator,was Curator, and 
therefore Advocat theCauſe, bur declared;thar they-would give the Daughter 
Curators ad lites,- for clearins Accomprs of the Fathers Intromifſion, 

: Mr. FZokp Campbel contia Dod&or Moir, Faly 15. 1681, 
Mquhile Patrick _Mojr havigg' Right ro the Lands of North-ſpittel 

LA and South- ſpitrel, 2s Heir 0t his Parhers ſecond Marriage, and ha«' 
ving gone abroad to the Warrs, Mr, Fohn Campbel who married theSiſtet=' 
german of chat Matiage, and'Dotor Moir who was his Brother of a 
former Marriage did agiee betwixt themſe'ves, that it Patrick ſhould 
diſpone theſe Lands to his' Siſter ,and Mr, Fohn her husband, that they 
ſhould treely-denude themſelves in favours. of the Doctor of the one of 
theſe Lancs, :and the Door agreed, that if Patrick diſponed the ſame 
Lands ro him; he ſhould dennde hinſclt of the other of the ſaids' Lands 
in fayours of Mr, Fohy and his Spouſe , which agreement both parties 
did ſwear to obſerv: and fulfil, Patrik did difporie the Lands to the Doc- 
tor, with Power to him to alter during his life, but thereafter the Door 
to elude his agreement-and' oath, ſent his Son to, Patrick, who was then 
General-adjurant in the Dax:ſb-army, and he by a Poſtcript recalled the 
fortner Diſpoſition in favours of the Voor z and diſpons the {amen the 
like Terms in'favonrs of 'his eldeſt Son.; Mr, Joby purſues the” Door 
to' denude” conform to 'his toreſaid* Agreement 'and Oach, and referrs the 
Cine ro his *Oirh of Yeity, The Defender alledged- Abtofviror, 1, 


becauſe the alledged Apretinenc being' ty dewude” bf the Right of Lands, 


which 'requireth Writ r6 perte&t the Tame, eft [or penirenria,” before 


the Writ be Subſcribed,” and either” party may. refite,” IiKeas che 'Doltor 
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Son, whereby, it, is becorye fatum imprefabile to the Door, being already. 
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be place to reſile, yet that is only re integra , and there is. no more 
but'an Agreement 3 but here there is an Oath interpoſed, whereby the 
marter is not inti-e, and the Door cannot trefile fine detrimento animi z 
For- the L aw ot all Nations holdeth Oaths to be inviolable in things law- 
ful, :nd that they take off any thing not eſſential ro the deed, and thete- 
fore Minors cannot revock, when they have {worn xo! to come in the contra- 
ry, when they may beeafily impoſed upon and deceiveo, much leſs can Ma- 
jors, where nodeceit can be pretended, and it any party were int:uſted to 
acquirea Right for anocher, and were purſued to denude upon that Truſt, 
having acquired, he could nor pretend place to refile, becauſe his denucing 
required Writ, fſcing it proceeded ex azteriors cauſa, requiring no. Writ, 
viz, the Truſt; and in this agreement there was a mutual Truſt, whereby 
the Purſuer acquieſced, and did not interpoſe with the Brother fora Right, 
which they were liker to obtain in favours of the Siſter-German and hee 
Husband, than the Brother ex uno latere, . The Lords found, that there was 
no place toreſile in reſpec? of the Oath, The Detender further alledged, that 
* Patrick had denuded himſelf, and diſponed in tavours ot his Son, by the Re 
ſervation in his firſt Diſpoſition to the Detencer, which is all one as it the 
firſt Diſpoſition had never been granted, The Purſuer anſwered, That the fe- 
cond Diſpoſition was procured peſſimo dolo, to evite the performance of the 
Oath, and muſt be preſumed to be the DoRors deed, having ſent his Son 
to Denmark with the Diſpoſition, and therefore fro poſſeſore habetur,qui dolo 
deffit poſsidere. The Doctor having evacuart his own Right by Fraud, he 
might denud- with Warrandice againſt the Diſpoſition to his Son, It was 
Replyed, Thar Fraud isnot preſumed, and the Doctor denyes that he pro- 
cured the alteration, but it was his Brothers deed, who would not let the 
Lands go out of the Family, It was Duplyed, That Fraud is here infer- 
red ex evidentia fatti, the Door having ſent his Son with the Diſpoſici- 
on,and it was aFraud not to rell Patrick of the mutual agreement and Oath, 
which could have no deſign but to make Patrick alter his Diſpoſition, 
The Lords tound the Reply relevant, that the Dottor ſent his Son with 
the Diſpoſition to Denmark, and that the Brother altered the ſame there, to 
infer Fraud, to evite the Doctors Oath, [but if Patrick had been alive, it is 
like the Lords would have taken his Oath how he made the alceration, 
Mr. David Watſon and others Creditors of Damhead, contra Marion 
Crnikſhank, eodem die. 
He Creditors of Dambead purſue Redu@ion of a Decreet of Divorce by 
the Commiſlars of Edirburgh, Divorcing Marion Cruikſhank from 
Fohn Watſon of Dambead her Husband tor his Adultery, upon thele reaſons; 
Firſt, That the Commiſſars committed iniquity in repelling this Defence, 
That after the As of Adultery the Wife cohabited with her Husband as Man 
and Wife, which imported her pafſing from any prior injury knownto her, 
ſeing Adultery-doth not diffolve Marriage ex pao, but is a Crime upon 
which the party injured may deſert theinjurer, and crave to be Divorced; 
but if the party injured renounce ordiſcharge the injury, there is no place 
tocrave Divorce upon thefe Acts of Adultery 3 and the Wifes Cohabitation 
after theſe Acts were evidently known,imports a Renounciation thereof;and 
js aseffetual asif a new Marriage had been Contracted and Perfected 3 and 
that the Adwltery was and is inſtrufted by the acknowledgment of the Huſ- 
band and his Whore in the Kirk Seſſion of St, Cathberts, and making publick 
acknowledgment therefore, and ifany Acts were poſterior, they were af- 
ter the Libell ; yet the Commilſars repelled this allegiance, unleſs the A- 
dultery were known to the Wife by Judicial As, which no Law required, 
auf 2 | bus 


892 The Decifons of the Lords of Seſſion, 1681, 
but only that the Wifeafter knowing of the Acts Cohabited, but here it 
is known, that the two Parties made Penance, and that there were two 
Children born of the Adultery, which was more than ſufficient to infer 
the Wifes knowledge, 29. It is offered to be proven, that the Acs of A- 
dultery whereupon this Decreet proceeded, were perpetrat by colluſion 
betwixt the Husband and Wife on theſe evidencesz Firit, That theſe As 
were after the Husband became Bankrupt, and were perpetrat within the 
Precin&ts of the Abbay, to which he had retired, when the Husband had 
no livelichood, but what he expeCted from the Wife upon the Divorce z 
and if the- Witneſſes were re-examined,they would acknowledge, that they 
were ſent of purpoſe by the Husband and Wife to ſee the Husband and the 
Whore in Bed together , likeas the Wife after Divorce furoiſhed the Huſ 
band Money for his intertainment, It was anſwered for the Wife, that 
the paſſing from the deed of Adultery can only be inferred by the Wites 
continuing to converſe with the Husband at Bed and Board, but Cohabita. 
tion in rhe ſame Houſe is no way relevant , and as for the Wites Knowledge 
or Collufion, it is only probable by her own Oath or Writ. 

The Lordsfound, that the Wifes converſing with the Husband as Man ang 
Wife, after the deedsof Adultery were particularly known to her, did infer 
the paſſing from Divorce on theſe deeds, and found Cobabitation a ſufficient 
preſumptive probation of the Wifes converſe with the Husband as Wife, 
unles the Wife prove, that though ſhe remained in the houſe, ſhe withdrew 
from the Husbands converſation, and lay in a ſeveral Room from him; In 
which caſeit muſt be proven, that ſhe had Carnal dealing with him, atleaſt 
lay in Bed with him. The Lords did allo ſuſtain the ſecond Defence,and al- 
mg all evidences for inſtruRing thereof, . and Witneſles for proving the 
ame, 


The Chirurgians of Edinburgh contra the Apothecaries, July 19. 1681, 

Here were mutual Declarators betwixt the Chirurgians of Edinburgh 

| and the Apothecaries there, for declaring their Priviledges. The Chi- 
rurgians inliſted, that it might be declared they Ead the only power of Phle- 
botomy,and application of Sear-cloaths to dead Bodies,and that they might prove 
the 7 of theſe Priviledges againit the Apothecaries, not only by depre- 
ben(ion of them in the FaF, but by Witneſſes and their Oaths, and produced 
very ancient Seals of Cauſe by the Town of Edinburgh, giving them the 
priviledge of Blood-letting, and all Manual Operations upon Mens Bodies, and 
that they have been immemorially a Deaconry, and one of the chief Dea- 
conries of the 14 c(tabliſhed by King Fames the Sixt his Decreet-Arbitral ; 
whereas the Apothecaries are no Deaconry, and enter not by Prentiſhip, 
but were of late erected in a Fraternity, and Viſitors appointed, that every 
perſon might not exerciſe Pharmacie, but only ſuch as the Viſitors ſhould 
find skilled, fo that no Merchant or Trades-men in Edinburgh can be hin- 
dered to exerce Pharmacie, if the Viſitors find him skilled ; and thereſore 
many of the ableſt Chirurgians are allo Apathecaries, theig Imployments be- 
ing more congeneous , and that the Apothecayies priviledge in Edinburgh, 
is by conſent of the Chirwgians, by which they got liberty to make Sear- 
cloaths tor dead Bodies, which was not proper to them, but by the Chirur- 
- Bians conſent, and with expreſs proviſion that the Chirwrgians ſhould only 
apply theſe Sear-cloath;s, The Apothecaries inſiſted to declare, that they 
had | on, of Phlebotomy, upon occafion of any inward Diſeaſe, and that 
the Chirurgians had only the power thereof in relation to Wounds, Ulcers, 
or outward Diſaſes,and that they had power to apply Sear-cloaths,ſeing it. 
was the great intereſt of theLiedges not tobe put to the expences o _ 
| of 
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oth Apothecaries and Chirurgians tO double their expences3 and therefore 
if Apothecaries did prepare Medicines for inward Diſeaſes, if the Patient had 
need of letting Blood, there was no reaſon to call in Chirurgzars, and if A- 
pothecaries made Sear-cloaths, the Leidges (ſhould not be put to the expence 
ot calling for Chirurgians to apply them z for Chirurgery gives only right to 
Manual Application upon the Bodies of the living, but the wrapping up of 
dead Bodies requires no ſpecial skill,even though their fle(hly parts were tg 
be cut off for preſervation of the Corps, 3% By the cuſtom of all Nati: 
ons, inquiry after incroachments upon particular Trades, is only by depre- 
henfron 19 the Fat, and Oaths or Witnefles are excluded in ſuch caſes, which 
would raiſe perpetual Pleys, and if ſuſtained, could terminat in noleſthan 
40 years z and therfore none of the Trades of Edinburgh can challenge 0- 
thers, except they be deprehended in the FaCtz arid much more ſhould be 
indulged to Pharmacy, which is 4 much more liberal profeſſion. 4* That 
no perſon ſhould be both Chirurgian and Apothecary, which would confound 
theſe Imployments, which are every where diſtin; and. as no man can 
exerciſe two Trades in Edinburgh,much leſs Pharmacy and Chirurgery, which 
requiremuch Study, and Jong Experience, and cither of them is ſuffici- 
ent for one mans skill z ſo that the Chirurgian. Apothecaries, who but ſtudy 
Chirvrger,and are bred therein,will but negle& Pharmacy,and the fingle A- 
pothecaries will have no Imployment or incouragement, ſcing the Chirurgt- 
an- Apothecaries exerciſing both Imployments, will (till be made uſe of forall, 
It was anſwered for the Chkirurgians, That whatever might be pretended ag 
to the priviledge of theſe Imployments abſtractly, or. if both were in pars 
caſu, yet here the Chirurgiuns are an ancient Deaconry, having expreſs Pri« 
viledges, and immemorial poſſeſſion, and Confirmations of Parliament 
which cannot be derogat from by a new EreCtion of the Fraternity of Apo- 
thecaries, further than conſent or ancient cuſtom hath given them, which was 
never to Phlebotoryie, except in the caſe of neceſſity, where Chirnrgians could 
not be had, or of charity tothe poor z and the Launce is a proper Inſtru- 
ment- of Chirwrgery, and a Manual Operation upon the Body, and requi- 
ring ſingular skill 3 for by piercing of an Artery many perlons have loſt 
their lives: And as to Sear-cloaths, Chirurgians might as well make theſe as 
Plai(ters applicable tothe living, but ſeing they have yielded them to the 
Apothecaries, they will not contend; yet fince they expreſly reſerved the 
application, the Apotbecaries have no pretence thereto tor they could not 
pretend the skill or power of Exintrication, or any Incifion upon the Bo- 
dy 5 andeven when theſe are nqt, the Chirurgians have only skill to know 
What is requiſite to preſerve Corps, and to make Incifion when neceſlary, 
and when not, to ſtop the paſſages of Naturez neither will the pretence of 
more expence confound diſtin Trades, and the difference will be inconſi< 
derable, tor the parties concerned will give but to both that. which they 
would giveto one. And as to the manner of probation, it is certain, that 
whatſoever is juſt is probable by Oath, except a contrary priviledge be 
attained by ancient poſſeſſion, as it is amongſt the ordinary Trades, where 
Deprehenfion may without inconveniency be effcCual, ſcing theſe Trades 
bave,or carry always ſome Inſtrument = Dark to their own Trade,which 
may be deprehended ; but in Phlebotomy or other Manual applications, the 
Apothecary needs carry no Inſtrument but a Zawnce,or ſuch other In(truments 
as he may carry in his Pocket ; and the Atsare lubite and tranſient, and it 
would breed great diſturbance, to thruſt in upon Patients,to ſearch whe« 
ther any wereletting Blood of them, or exercing other Ats of Chirurgery x 
and as to Chirwrgian-Apothecaries, they are as ancient as the priviledge of 
| | Uuuun 3 Apothecaries 
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Apotheraries in Edinburgh, and very neceſlary for the caſe and ſavingexpen” }. 
ces to: theLeidges. © The Lords having appointed ſome of their number tg 
* ſpeak with the DoQors of Medicine, who.did report their opinion, which * 
« was, that Phlebotomy was proper to the Chatrgians, except if the caſe of 
* neceſſity or charity and the applicatioh'of Sear-cloaths where Incifion 
© was made upon the Corps, but otherways that Apothecaries might apply 
& the ſame, and that Oaths werenot allowed to any party any where,and 
© that it was agreat inconvenience to the Leidges, and to both Imployments, 
©& that one perſon ſhould exerciſe both. | 
- The Lords found,that the Chirurgians of. Edinburgh had the only power 
of Phlebotomy, except inthe caſe of Neceſhty or. Charity,in ſo far as concern- 
ed the Citizens of Edinburgh, but whether the fame was to be extended to 
the Suburbs, or to the Inhabitants not being Citizens, they ordained the 
Parties. to be further heard, and found, the Apothecaries might apply Sear. 
Cloaths where there was no Incifion, and the Chyrargiazs only where Inci- 
fion was to be made ; and as forthe manner of Probatiop, and ConjunRion 
of the Imployments, they ordained the Parties to be further heard, but 
that forbearance ſhould be medio tempore, as to the particular manner of 
Probation, '- 
| Burton contra Burton, eodem die. 
T 0h Burton having raiſed a Brief of Idiotry or Furioſity againſt Mr, Alex- 
J ander Burton his BrYther, and acgordingly an Inqueſt being called by 
the Baillies of £ dinburgh 3 Mr. Alexander having given 1n a Bill of Advo- 
_ cation upon this reafon, that this unjuſt deſign of his Brother was to in- 
hance his Eſtate, and reſtrain his Perſon 3 and being of the greateft mo- 
ment to him, as to his Fortune, "Liberty, and Fame, 1t ought to be Advo- 
cat from the Baillies, who have called a number of obſcure perſons upon the 
Inqueſt, that the Lords may remit the Brieves to the Macers, and appoint 
Aiteſlors, as is ordinary in Brieves of difficulty and importance. The Lords 
Advocat the Brieves 1n ftat# quo, and gave Commiſſion to the Macers, to 
ſerve upon the ſame day which was appointed by the Baillies,and to make 
uſe of the perſons of. the Inqueſt, if they found them qualified, and named 
three of their number to be Aﬀeſiors: The Macers having kept the Diet, 
it was/alledged for Mr. Alexander Burton, that the Service of the Brieve 
_ could not proceed, becauſe before the raiſing thereof he had raiſed a De- 
clarator before the Lords, that he was compos mentis, and ſo was neither 
Idiot, nor Furious, which is prejudicial, and ought to be firſt diſcuſt, and 
Is in effe& a Precognition neceſſary for preſerving the reputation of the 
Leidpes, againſt the groundleſs Pretentions by ſuch Brieves, which paſs of 
courſe, and whereby any man how judicious ſoever, may be brought be. 
fore anInqueſt as an Idiot,or Furious perſon,and be thereby abuſed and dif 
graced ; & that if the Lords upon the Declarator find Mr, Alexander to 
be compos mentis, they ought fimply to diſcharge the Service of the Brieve, 
It was anfwered, That in this Cafe there is ſufficient ground to raiſe the 
Brieve, Mr. Alexander having been by the Privy Council appointed to be 
reſtrained and keeped by his Brother, upon extravagant Letters of his read 
in Council , and therefore the Law of the Kingdom having prefixed a pe- 
cultar form for tryal of the diſcretion of the Idiotry,or Furiofity of anyiper- 
ſon, tobe by Brieve and Inqueſt, it cannot be otherwiſe determined by a 
Declarator more than a'Service of Heirs, and therefore the Lords have 
done all that can be done by appointing Aſſeſſors of their own number in 
all their Procedure, and without whom the Macers cannot proceed. 
The'Loxds repelled the Defence, but allowed Mr. Alexa#der Goumm the 
' Clarator 
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Declaratorto cite Witneſlcs beforgjthe, Inquelt; ,to-inſtrud that the. extra», 
vaganta&salledged upon wete done.,when he was Drunk, and-that. when 
he was outgf Drink he was /edeffranimte.. - uu hn 1 ng ts prac, 
Sir George Monro-contes Obraonſtoum;and other. Creditors'of the Lord. 
| and Maſter of.Rae, | coderendie;” -- 1 ,abios 4't a6 
Ir George «Monro having acquired (Right to-am: Appryſing of the Biiace 
& of Rae; and teingthivcotarimiceled bis-Daughter to 66 Maſter-of 
Rae, he by ber Contract of Marriage comrated a600d merks of Forkery 
and likewiſe did diſpone the Appryling in favours of the Heirs vftheikfav4 
riage, which failzing to: return' cochimſelf,' with power rochich 'tol burſen 
the Kight diſponed with. what Sums the pleaſed; /during/hislife, +/The:Crea 
ditors of the Lord Rae alledged, thatuhis Approfitg's redeenable by:thd 
Creditors of the Lord Kar, againft.whony w wab/led by -the'62:AR;[:Pwwf 
1661, betwixt Debitor and Creditor, declaring, ,that whenſoever an ; ex 
pired Appryſing came in the perſon of the apparentHeir,or another to their 
behove, that for 10 years thereafter it ſhould be reduceable by the Creditor 
of the Debitor by the Sums truly payed out therefore ;. and by the Contract 
of Marriage it is evident, that this Appryſimg being conveyed to the Heirs of 
the apparent Fieir, is in effe&.to the behove of the apparent Heir, and was 
expired before that time. It was anſwered, That Statutes are ſftri&s juris, 
and cannot be extended ad ſemiles caſns, and this caſe doth not quadrat 
with the AR of Parliament,for this Right was never to be in the perſon of 
the apparent Heir,but of bis Heirs of .the Marriagez and there is no Law 
that could hinder Sir George cM onto to diſpon to his own Grand-child this 
Appryſing, who was not the Debitors apparent Heir, but tFe'SO 

apparent Heir, and neither by the means nor to the bchove of theapparent 
Heir, but without all collufion,ſeing Sir George gave a compteent Tocher 
beſides this Diſpoſition, and he may burden 1t at his pleaſure ; and. ſeing 
it was diſponed freely, there can be no pretence, that without any pay- 
ment it ſhould be extinR, Hut the mgſt, that. goulg_be pretended is, that 
the Creditors might redegs), it fqr the }Stms Feretponnines, which Sir 
George is content be declared, and ſo the deſign of the A of Parliament is 
fulfilled, that expired Appryſimgs coming in the perſon. of the appearand 
Heir, ſhall not carry away the Eſtate and defraud the Creditors, but ſhall 
be redeemable during 10 years for the Sums by which the appearand Heir 
bought or acquired the ſame 3 but it 1s A queſtion, —_— appea= 
rand Heir may acquire Right ro an UNEXPITE ip" ing, Which canngt. 

| be redeemed = im for the price he payed, but by a Fn rice of he 
Appryſing,tor the Statute is only in the Caſe of expired Comprytings boughe 
and acquired by apparent Heirs; and therefore the Lords by their Deci- 
fion the 13 day of February 1673, betwixt Sir George Maxwell, and 
Maxwell of Tinnel, found, That an expired Appryſing, diſponed for love and 
favour by Tinnels Grand-mother to him, was not extin&, becauſe nothing was 
pazed for it, but was only redeemable for the Sums contained in the Appryſing. 
It was Replyed tor the Creditors, That the Lords, and all Soveraign Ju- 
dicatures,.may ang ought to declare, that mor licet fraudem facere legis &- 
tbr kt Mee, on bicet per ambages, but this caſe is a direR contrivance, 

y which the whole deſign and effe& of that juſt and neceſlary AG of Pars 
liament is <Juded ; for though the apparent Heir may not acquire an ex- 
pired 4ppryſing diretly to himſelf, or a Confident, yet whenever, he, his 
Son, or Confident comes to the condition'that they may marry, they may 
cauſe the Party who is to give the Tocher to purchaſe with a part of the 
Tocher an expired Appryfing, and diſpon it to the Heirs of the- Marriage, 
Uuunu 4 with 
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-- The Lords found, that it being declared, that the Approſing ſhould be 
redeemable for 10 yearsafter ing decal, thee the Apr & extin&, 
br at ws redctieor he an Relation for Love and Favour, 
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The 


Purſuers and Defenders Names, for the 
uſual and eaſier Citing of the Lords Deciſions. 


As, 
T. A Bbherbrothock con. E,Permair,ns July 1676 
L. Abercairnie con:ra Nicoll, 1g June 167% 
T. Aberden con. Divvie, 13 "Novem. .1697 
T. Abrries con. Lesby. tec. 118 Fanuary £ 1678 


Old Coll. Aberden con. E.Nerthesh and others, 14 


1675 
6a Averden con. E. Abozsn, 1o Fanuery, 1679 
Coll. Aberden, con. Heretors of Rethin 18 Jane 

107 
Coll. Aberdex, con. the Town, 12 Decem. 1699 
B. Aberden con. the V. Kenmair, 1s Joly 1680 
B. Aberden con. V. Kenmuir, 27 January, 1658s 
E. Aboyne con. his Vaflals, 20 Feb, 1679 
Acheſon con, Kr, 16 Zenuary 1680 
L. Achintule coo. La. Innes, 1 Fuly 1676 
Achterlmy con. Mage Aberden, 15 Feb, 1696 
Adair con. Mcullgch, 30 June, 1580 


Adamſon con. Marſhell, 15 November, 1676, 


.- Advocat con. Lowes, &c. 19 December, 2672 
. Adves 
K. Advocat con. Capt. Retbing, 15 Feb. 1677 
K- Advocat con. L, Tolgabon, 5 Fuly, +: 1677 
no con. Fairly of Bruntsfield, 1 Feb. 1678 
Advecat con. BE. Ni 


K.. Advecat con. E .Mwſbell, 24 Fib 1679 


K.. H&vocar con. Dpmen, (3 7oly, 1680. 


K- game con. Tiemen, 38 7uly,. 21680 
Adie con. Theirs, 46. Jenner, .a681 
Aw con. Anderſon, 9 Feb. 1677 
Aibwen con. the Htir5)of Boyd, 29 fam. 1679 
Aibman con. Oſwald; 8 Ftb. 1696 


con. Tarb4t, 29 Fol, 1680 , 


——— and his Lady.cop- Monttith,, x8 Q 
| 159 

08-£00 Duncan, Ig. Janna7y. + 1676 

dy con. Spence, 26 July, '-. 1673 

- Aitm con. Altxender,. 16.Novemba,\ 1; |. 1680 
con. Alexander, 16 December, 1680 

"Uitn con. E. and Ci of Southesb, « July 2679 

Allan con. Toing, 81 Nevenbers +; au '- $679 

con. Lozk and Mchran, 16 Decem... .n69S 

con. Riddel, 2Decambrr.. - |: .u.,  a68o 

an. Riddely. a8 Feb. +: 2681 

' Mtzander con. Gordeny 6Dycemby , 10 

| Alexantty con; che-Mr. of & Ship whie- 


bs FJolys ©. hnnethy 1673 


con. Landjes, is Jay © nds 


con, L. Jnnernity, 24 Peb. 1675s, 


dale, as Feb. + 1699, 


B, 
Capt Aliſon cons Cermicheel, 26 July - 1696 
Capt. Anderſon con. Cepr, Dexgles, 21 Fan, 1673 
Anderſon con. ' Johnſton, 9 Jane, -+ 1692 
Ynderſon con. Anderſon, 13 November 1679 
Andwſonx con. Bruce, x Decumbers 1 (1 1680 
Andwſox con. Bruce," 2x Dicem., 1 © 2680 
Avedrew con. Ardoſon, 7. .Þ: 1677 
E. Annandale con. Citdi: of 8B; "a 07 Joly, 1673 
—_ Anni of Chrifiend con? Capt; "Martine 16 
* ,721 © 68s 
Appearand Heir of George Herries cod. Creditors 
23 February =.” 4.2 8696 
Arbatbuet con. Barclay: 3 December 1" - ” $65 
Arbutbnet con. the Lady-Knex, 24 Feb. © 22 169 
La, Ardblair cots berg 24 Janzdry'' > ©2698 
EK. #gy/e con. L; Aiton, 20 84d, 10-0672 
E.-Argy/e and Canphel aa, Ly ard, 1g ay 


E. argyle con; £. M'lred, 25 Novem. © 164 

Ke. Argyle con. Loi Mitdenatd,. 19 Dicem;' 
Es- Argyle con. M*naxchten, 16 Futy 
E. Argyie con. jp cy Oubeageo - "1690 
Anu con. Lindſay; 23" > (00 
Arnot and her Spoule con. _ Nov+ - —_—_ 
Me bole cov. L. Fein; \n8 ant et "12 

+ Atbole coo, L, Faikelly, 24 Jane 


aggat con. Coldwell, ty February 

5 Bailtie _ Samvaes 6, 21 Feb: 
Ba43lljt con. Naiims ts Zanuary + 
Baillie con. La. Lithem, 22 7uly 
Bain-con. Mcmillan,: 1 Zaly | 
Bux 000. M*nillan,&c, 29 Novtmber 


DO Robertſon, ng Jane 

marr Con. Coalzier, 2 

Bylantyn con. _—_ 5 Jane 

Ballantine con. Edgar, 9 Dictinber 

Lo. CSC TRnmengs of Nrthberndcl © ar. 
;# December, \ 

Lo- 8ulmerino con. Cockburn," it Jon. — 1698 

Loc Ba{merine con. K., Lathiax, o— —— 

gs — ng _— —— aFS, + \- 
NI Gn 11 fate C 268 

Lb: Benff cou; Griint, 193 ſenany + | 2699" 
Bartane oby. 


tc. fanny 
Lamm co0 redar oh Bows 09 \Feb.- 7 
B4ERKTR4N 


"1679" 
Baird con. the —_— Fyve,ag Joly 4678 
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Borthywickoot Climoer, con! Li Kirkland, 13 June 


1677 
ReJiton com eberefe and Flreming, 24 J6n-"1612 
Bowie con. Corbet, and others, 11 Foy 1679 
Beydarcon, Boyd, :20 December F678: 
Boyd con. Story, 7 November 1674 
Bopd .con. Faftdce, 19. Fnly 1675 
Bojd con, Boyd, 26 July 1676 
Boyd £00, Sympſon, 3- July" , 10658 


Boyd and Grebam —_ Meexlloch, 23 Novem. 1699 
| C.Branfſoord and Le, Forrefltr con. E.Callander, 20 


— 3 ſoo 
C; 08074 CON. Hops," 9 748847) 
C.- Bramfoord con. Rethves; £3 Fuly \1656- 
T. Brechis con. Arbutbuetsi x7 Feb. ” 1684 
T> iBrechin con. T.Paxdeh, 16 Feb. 1672 
Brody, 8c. con. Keith, 129 - Fuly 1692 
Brody;coo. Douglas, 12:Dicem. 1692 
Broun ;con. Nicolas, 6 Feb. 169g 
Brees ovit-:Gtir%; 21 Nevenber 1673 
Broun:Con, Innerweick, 16 June 1674 
Broxs : con. Hume,” 18: Febs: | 69g 
Broan.coa-Herret, 22 als... I67g 
Brows,con. Lawit,' 22 Fib - 1696 
M 1.2656! 
Brous - Decem,  \\ 2698./ 
Brawn, ec. cone T. Kjr by 15 Jon oy», 
Broan, con. ToKinkeuddugh, 43 Jan. 


"PFLYL 


"HH INDE X. C. 

Z4xnerman con, Credicors of Secten,&c; 20 Fane © Broan con. Nicoll, 16 Jan. 1689 
-46723 © Brown of Colftox con. Hepburn, 5s Feb, 1680 

Bannerman con, Dundaſy, 25 Feb, 2681  Broun coo. K. Loxtbian, 9 June 1580 
L. Ban;our can. Hamilton, 26 Zanuer) 168; Brown con. Willienſor, 12 November 1680 
Berrie con. Haliburton, 18 Janzery 1681 Brace con. Hepburn, 6 Fan, . 1681 
Barclay con. Barclay, 19 Feb. 1674 Bruce con. Brace, 23 une 157g 
Barclay conc $cot, 3 Feb. 1673s Bruce con. Mitebell, 11 Feb, 1676 
Barclay con. R_ 24 November 1691 © Bruce, &c. con. Kilpatrich. 10 Decem., 1675 
L. Ber V. Kramuir, 23 July 21673 Brace con. Alexander, 11 Zan. 1625 
Bartholomew con. Bartholomew, 14 July 1684 Bruce coo, Melvil, 22 Feb, 1677 
Betbgete con. Bexden, 25 Janus) 1684 Brace con. Paterſon, 23 an, 1578 
Beattie con, Roxburgh, 22 November | 1674 Bruce con. Bogite, 20 F'b, 1599 
_ 4 yet 16732: Brate con. Douglas, 6 November 1679 

orpbie, 27 16 Bryſox con. Hume, 5 January 1572 

Beatſon ae 19 Ag 1698 Bryce and her Spouſe con. Kirkpatrich, ro Decem, 
Beatſon tſon, 6 December 16 169g 
| er,17 7« 1679 *- D. Buclexgh con. Scot, 25 November 1672 
Beaton con. Scot, 19 January 1672 - D, and Du. Bucleugh con. E,Tueddell, 14 Fib. 1677 
Beaton con. Hume 2 December, 1679 Bucbannan con. L. Buchennan, 13 Feb, 1580 
Bell con. Fleeming, and williamſen, 20 d Jan. 1672 Buchannax con. Nairn, 3 June 1680 
Bell con. —_ 2 Fth. 1692 Bouire con. Corbet, Bc. 11 Fanuwy 1679 
Bell con. ry 83. Jemary 1676, Lo, Burlie con. L. Frarnie, 16 Zuly 16;8 
PS dd. Ship 2e,24 Jul 1673 Burnet con. Mcieilan, 6 Feb, 1695- 

x95 munk L. Niddrie, 15 Novem, 1672 Burnet con. Gib, 9 Jane 1596 
Binnin con. ries 4 ar799, 506 Noven,'167$ Burnet con. Ewin, 18 Feb. 1580 
Binxi 8 1696 - Burnet con. Burnet, 20 Jon. 1531 
La. Binne ow Sinclar 3 — 1692 Burnſde con. Bruce, 13 —_— 1592 
Capt. Binnie con, Gibſon, 19 June 1677 , Burton con. Burton, 19 Fuly 1584 
Birnie con. '25 January 1672 Buſſie con. Arnot, 24 Neven. 21574 
Birnie con, Crewſoord, and Mownt, $ July 1673 gBlanch con, Movet, 27 Feb, 1573 
Birnie con: Crawfoord, x9 ifuly 1673 Capt, con. Mr. Ship Mary, 25 June 1693 
Birxies con. LePainais andBrouns, 22 Jane' 1678 Cape con, Mr.Ship Fortoan of Trailſound 22 
Birnies con, 6. ow "xg and his cennents. 29 Tuly 1693 
Nevember +; Qi: 1698 con. Murray, 3! Fan. 1679 
con. Elltis, 8. Decemb:r . 1574 con. Lo, Cardroſs, 8 December, 1680 

nt con. Alexander: 19 Feb." 1558 con, 21 Decem. 1580 
La. Blackwood con. Droinmend, 17 Dectm. 159g con. Stuart, 3 Feb, 1681 
- Black Tan of Pinkith, 1p June 1679 in Argyle Supplicant, 19 Jen. 1696 
L ony,f8ec, bono Berroimens, 1 g Neve 1699 in Glaſgow Supplicant, 8 7en. 1679 

Blix con. Blair, 95 Feb. * 1672 

Blair 0b Bron, 16 December |: * 11 nG9T gs con. Reath, 21 January 1680 
Blair, con. Blair, 29 July ' 1673 B. Caithneſs con. mnes, 279 Jer. 1696 
Blair, con. Blair, 24 Fanxar) ' 1674 Caithnes con. Ls, Plendergaiſt, 18 Feb. 1580 
Blejr con. Aſn, 24 Fahhoys! 5 1679 E. Callander con, T. Stirling, 11 July 1672 
L. Bleir con: Ly, Aeflebead, 29 Jan. 16799 Caderwood con. Cuningham,: 11 Decem. 1672 
L. Blair con. Lo, Mextgemery,.'25 June 1680 Caderwood con. Angus, 14 Feb. 1658- 
Blyth cqn,\Gtedicors of Qairſey,, 10 Feb. * 1694; Calderwood con, Curtie, 13 Jen. 1691 
Lo. Borthwich con Pringle, 19 Feb. 1674 Ouners of the Ship called - che Calmer con. Capt, 
Dr.:Borthwick. cop. K.,crawfoerd, 16 Feb. 167 Smtiton, 25 Feb. 1673 


Ouners of che Ship called: thie Calmer, con, Capt. 
Smeiton, &c. 6 Ft. 1678 


Campbel con, .' 22 Decem. 1674 
Campbel and Riddoch con, Stuart, 16 July 1675 
Cempbel con, Doxgles, 12 January 1676 
Campbell con. EL. Abden, 25 July + 1656 


Campbel con, L. M*aeuchton, 3 Fan. - 1699 
Campbel con. Napier Wrights.Wouſes, 23 Tin.” - 4678 
Campbel and Cuningbam C08. Bain and Mcmillen, 27 

February 1658 
Campbel = L. aurdenech and E, Argyle m_ 


campbel con. Door Move, "5. July "25681 
Cant con. Hevrieg, 18 gne(! ' 1685 
Carris con. Wilſon, 21 Nevem. 1672 


Carngy and her Spouſe cod. Clerk, and —_ 13 


Fibr nary $679 
Cerngy and Clerk'oon: Swith and Baird her Hui 

» IO Tuly- * 1579 

Carnegy cold. Nepeir, 18-Dicember, 1672 
Carmichel con, Dempſter; 28 November $696 

' Li Carruber 600. L.-Fordoll; 12 Jul 1657 
{ Carftairs con. Moncrief, "#0" Feb. - > 1692 
: Carſtairs and Ramſey con. Carſftzirs, 21 Jum 1692 
Caſi "con. Elltis, x8'Nowember* 1655 
L.Cefi/emilb con. ' D. Hinton 22 Novew. 1679 
L Cafilenilk con. ideeſeord and D. Hamilton, ' 10 
January W101 LEE ' 11 ,1BG9 Pb) 


its 


C; I N 
L, Cailimilh con. whitefaerd, 13 ]on, 1675 
C. Caſſlls con, K. Koxdurgh, 11 Dit, 1679: 
Cathcert con. Glaſs, 28 Novem. 1639 
Cathcart con. Holland, 16 Jant 1681 
Cathcart con. L. Corſclans, 13 Feb. 1699 
Chamtrs con, Deans, 25 Novem. T:.15 
Chamers con. Ferquberſon,' 24 Feb. 1694 
Chamers con. Gordon, 22 January 1675 
Charters con. Cr aufoord and others, 17 7an. 1698 
La. Chetto con. Helyburton, 16 Fane 1681 
"Chtiſolme con. Laidlaw, 16 Drcrm, 1671 
Chiſbolme con; Chiſholms, 13 Faly 1672 
Chiſbolme con. Chiſholms, 5 Novem, 1673 
Cheiſly con. Cheiſly, g Jan. 1681 
Chriſty con. L. Walfton, 9 July 167g 
Cheiſly con. L. Paſſton, 21 July 1675 
Cheiſtie con. Hay, 19 77 1672 
Cheiſly con. Edger, 5 ful) 1676 
Chein cop. Lo. Roſſebill, 17 January 167g 


Children of the L. Lewiſton con. Lewriflon, 5s Fuly 
1677 

Children of Mouſwal con. the Credit ors thereof, 
6 7anuary 16997 
The Children of Mouſwal con. the Creditors there. 


of, 16 Dectmber , 1699 
L, Cairnſjde con. his Tennents, 2 Decem- 1679 


Chryſtie con. Chryſtie, 13 July 1676 
Chriſtie con. Chriſtie 16 July . 1681 
C birurgians of Edinburgh, con, the AJpothecarits, 19 
Fuly 1681 
L: Clackmannas con. E. Winton, 26 Feb, 1680 
Clapperton con. Ker, 9 Frb. | 165.6 
Cltiland con. Cliiland, 5 Decem. 1672 
Intey eoſdem, 6 December 1672 
Cleiland Ton. Baillzt, of Leamington, 2 Dectm. 1679 
Clitland con. L. Kirbard, 7 Feb, 21678 
C/t1þ con. Smeiton, 13 Decem. 1693 
Clerk con. Stuart and Watſon, 30 June 1675 
Clerk con. Robertſon, 21 Decem, 167g 
Clerk con, Gordon, 23 June 1631 
- Clunzes con. Mchengit. 5 Jan, 1672 
Coats con. Herper, 9 July 167g 
Cockburn con. I3 7an. 2672 
Cockburn con. L. Craigiver, 1 Feb. 1672 
Cockburn £03. Haliburton and Burnet, 9 Feb, 1674 
Cockburn con. Haliburton, 4 June 1574 
Cockburn con. Le. Sinclar, 3 December 1674 
Cockburn con, Cockburs, 95 Jan, 1696 
Cockburn con. V. Oxſoord, 19 July 1676 
Cockburn con. V. Oxſoord 20 Necem, , 1677 
Cockburn con. Burn, 21 Feb. .n679 
Cockburn con. La. Cramſtein, .g Feb, 168g 
Cockburn con. Weems, 9 Feb... _ [77 
ColleFor of the K. and Lo. Taxation, con- Zngli(h, 
18 January 167% 
Collett. con. Mr. Ba/merine, 6 Feb. 49 
Combline con. Corbie, 24. Decem: 1 1999: 


Compryſers of che Eftate of Evech compring, . 21 

_——_ —_ 

CI ener of the Shire of Berwick con, Cram, , 
18 _ <4" AS 

Commitſlioners of Linlithgow Shire con. the 


7 ) 


tors thereof, 12 Jane, | >. 
Commiſſioners of the Border cons Elliots, 25 =o. 
or ot cu _— 
Commiſſars of Edinburgh, and Brechin , con... 
ogy 7 > ec bf X - , 19182 
Commiſſar ; of Glaſgow con. Nimm, 20, Feb. 1673, 
Commiſzar of: Glaſgow con. the Clerk and File, it 
_ | 1 
Corbet con, Ramſar, 18 Jan, 1676 , 
Corſer con.” Drans, 24 at | 2672 
Cowan con, Ramſe y, 24 Ftv. 1575S 
cowe [ſy es Fiſcal of the Comniſſerie of 
Glalgow, 25 4 1677... 
Cduts con, eirraten, 21 Jane, 1681 


L. Crhigiuey. Ro 243 Novem. 1671. 
L. Craigivdy fron. the V 


1638, 


'of Lindors, 1s Feb. * 
2673 


D' EX. D: 
CYaig con. Witherly, 4 December 164 
Ctaig con. L. Carbiſien, 6' Decem, 1677 


La. Craigeltith con. L. Preflongrange; 26 Jinuary 
| 1681 

Cramond con. the Children of B. Lermonth 24 July 
' 1678 


Crenſion con. Broun, 2 Decem, 1674 
Cr #xſiou con. Filkie, 29 Jute 1678s 
Cranſton con. Kyll, 15 Jan. 1679 
Owners of rheShip theCrown of Daxitich con. Capt: 

Lyon, 24 Janyey 1673 
Claufsord con. Chryfly, 14 Nowems 2674 
Clauſdord con. ' Mccarter, 14 Dectm 167g 
Craxſoord con. Lo. Bergeny, 23 Jane 1688 
Craufoord-ton. Kinoway, 23 Novem. 1677 


Crauſoord con. Charters, and others, 19 Jan. 1678 
Crauſoord con. the Helts of Lyne of the L. of Retter 


22 June | 1678 
Crasſoord con. Rr, 24 lah. 15to 
Craufoord con. Hutton, 25 Novem. 1680 
Crokat con. Kemſay, 18 Jun. 1596 
Crtighton con. Creighton, 1 Decem. 1671 - 


Crtighton con. E. Dutensberry, 11 Dicem. 1672 
Credhors of Tarpersie com. L. Kinſans,18 Dec. 1673 
Creditors of the L. Craig con. the -Hererors, 21 


Jone, 64 1672 
Credirors of Eeſibarxs con. rhe Txecurors thereof, 
8 January | | 167g 


Credicors of Wanfrty con. La. #amfrey, 21 Decem. 


167g 
Creditors of Maflerton con, Creditors of This 
19 December 16 


? 74 
Creditors oſtheL, wemſrey con. LiC aldlerbell, andthe” 


Lady Wenfrey, 12 Jan. - 1699 
Credfrors of Scot compearing, 29 July 1693 


Creditors of Sinclar con. r-of his Liferenr- ' 
Eſcheat, 25 July ) 1676+ 
Creditors of Mixſwall con. the children, 11 Dope, 
” 1679 
Cruichlbank con, Pat; 12 Feb, © 1679s 
Cruickſhank con. Ker, 23 Faly - 169g 
CYnichſhank con. Gordon, 13 Fth./ 1699 
Cruihſhank con. Moriſon, 15 Jan. 1698 
Chity and Hunter coo. E. Airly; 3Fb. 16975 
La.Con!twhiy con. L Abercarny,to Drcem. 1592 
Cullen con, T, Aberden, 24 Fel © © y6950 
Cuming con. Gordons, 19 Deceth. | " #67 x" 
Caming con. drvizg, 19 Neve. _- 160 
Cuningham con. Griinlees, & June *. $694 
Cuningbam con. Brown, 18 Jan. 1576 
Cuningbam con. Gordon, 23 Neve 1697 
Cuninghe m con. Lo. and La. Cardroſs 29 Jan, 1680 
Cutingbam con. L. Cardroſs, '29 July > "*y68a, 
Cuningbam Con. La. Cardroſs,'21 Drcem. 1680 
Caningbam con. Creditors, 9-Frbi') ' 2681" 
Cunixgham con. La. Cirdroſs; 22 Fib. " x68x | 


LiCwingham-bead cou k: Louthiaenyrs Novem. 1696 


L- Ciringbam brad con E Louthian, 29 Novem. 1678 ' 


Coſhney” con. Chryſtie, 14 Juut + 7 ©: 2696 
Cuthbert con. La. Ratter, 4 July x 1678 
DW con. Hume, 18 Feb, © " 1675 
La. D4jrſje con. the L, and his Creditors," 13 
July. * | hb... - | 
Daigerno-con, L, Tolquben, 19 Novem. 16599 
Dalgltiſh con, L, Duntreath, 9 Jin. © * 1656 
Daimahoy coo} Lo, Almond, 27 Ditem. 1673 
Delziel con, L. Tiniwall, 3 Dectm. © 1693 
Gen. De{ziel con. Tennents of \Celdwa!, 28 Jo 
j : ; N gel of  . "4 
L.Deuther con. Broan, 19 Jas. 1672 
Dick cooi Miirdoch, 95 Ftb. - | 44 
Dick con. — Ty NES 5 + . = 5 
Dick con. 0 k 2 nk 1697 
DicÞ con, Oliphant awd others, 14 Drrew, 169 y* 
Dick con. Blairs,' 14 Dicems ot F6y8 
Dick con. Chapland, 18 Jen. * | _—— 
A 2 Dichior 


— 


_ —_ 
—___ _ a 
mens 
24 - . 
, _—_ 


I'N D 


690 

1693 

| 16797 

of 1677 

ox and Pazerſos con. Toung, 19 June 1678 
ichzon con. Edger, 1 Jin. 1699 
chron con. Mccalle, 5 July 1681 
Capt. : Donadiſex con. Mr. of the Ship the Debore, 
19 June, | -1673 
Capt. Dotadifon con.Me of the Ship the King Da- 
vid, 24 July 1673 
Donaldſon con. Rin, a7 Jan 4677 
Dongles con. ener, 17 Feb; 1692 


Douglas con. Grey, 27 Feb, ; 1673 
Capt. Doxglas con, the Mr. of the Ship Caille of 


Elſabwrgb,.- 18 July 1673 
Dongles cot. Jackſon, 11 Feb. 1675 
Mar. Douglas con. Somerveils, 22 Decem.. 1674 
Mar. ,Doxgles con. Somerveils, 23 Fth. 167g 
Dewts con. Dowes 24 Jane 1681 


Dowie con. Aliſon, 21 June _ 16995 
Mr- of the Ship bite dove con. Capt. Altxender 

laſt. Febryar7 | 1673, 
Drummond con. Dranmpnd, 3 Feb. 1674 
Drumwend con. Dranmend and Leyrit,25 Jen. 1676 


Dramwond con. Stirling, 9 Feb. 1696 
Drummend con, Di 31 July . 1679 
Drummond con. Staart, 22 Feb. 1698 
Drammend. con. Dalrymple .16 Noven. 1680 
Drummond con. Dumber, to Decem. 1680 


Puff and Broun con. Forbes, 14 and 15 Decem. 1671 


E-.X; F, 
Rving con. Burzet, 22 Feb, 1687 
Executors of Mr. Grorge Hutcheſon con. Magifiran 
of trving, and Colledge of Glaſgow, 3 Jan. 1675 
Airbolm con, E; Renton and C, Levin, 21 No- 
'- wvember | 1673 
Fairue con. Montgomery, 13 Decem, 1676 


Falconer con, Danber, 20 Fuly 


Fee con. L. Powrit, & Lo. Balmerino, 12 June 1673 
Fas con.Lo. Balmerino & La. Pourie, 11 Fuly 1693 
Farquberſon con, Stuart, 14 Fan, 1679 
Ferquberſon con. E, Aboyn, 2 Decern, 167g 
Ferquberſon con. E. AboJi, 24 Decem. 1679 
Ferguſon con. Ferguſon, 13 Fan, 1697 
Ferguſon con; Lindſay, 23 July 1658 
L, Petterneer con. Lo. Semple, 3 Decem. 1680 
Finley cov. Litle, 7 July 1676 
Fiſher con. Lithgow, 20 Faly 1692 
Fleeming con. Nimmo 11 july 1672 


Fleeming con. T. Conper, 9 Novem. 167g 
Fleſhers of the Cannongate con. T. of Edinburgh, 22 


' November 1697 
Forbes con. T. Inverneſs, ' 14 Feb. 1692 
Forbes con. Roſs, 6 Jan. 1696 
Forbes con, Forbes, 21 Jen. 1673 
Forbts con L. Bon, 18 Feb; 1679 
Forrifier con. Broanlie, 8 Decem. 1671 


Forreſt con. Veitch, 19 July 1696 
Forreſter con. Taxmen of the Exciſt of Edinburgy, 

4 December 1699 
Mr. Forrefler colt.” E. Callender, 15 Novem. 1672 


Duff con. Fouller, 16 Jaly 1672 Lo. Ferret con. Matters, 6 Feb, 1678 
B.. Damblein con. Kinlech, 11 July 1696 Forſjth con. Kzlpatrich, 18 Noven. 1680 
Ez. D mling con. E. CaHandergand Lo. Almond, Fotbringhem con. Hunter, 26 July 1678 
$: Feb. T »g » 4 1674 + Fotbringham con. Mayld,' 20 Decem, 1679 
E. Dunſerniing. con. K. Calaxder,n5 Feb, 1695 Fonulis con. Gilmour, 28 Feb, 1572 
E; Dynſermling con. E., Callender,z 7 June 1675 Fonlis con. Forbeſes, 3o July 1672 
E.. Danſernling con. Ex Callender,2g July 1677 Fraxe con. Mr, of the Ship called the young To- 
L, Dux con. V., Arbutbnet, 5 Jan. 1681 bias, 10 July 1693 
L, Dax con. Lo, Arbuthnet, 2 Decem. 1680 Frazer con. Mr. of the Ship called the Flying 
L; Dun con. Scot, 28 Jan. L683 *© Heart, 10 July 1673 
Dunber con. Mckyaxie, $ Feb. 1685, Frazer con. Frazer, 13 Feb. 1677 
Duncan con. Kiddy, xo Feb. 1696 La. Frazer con. Credicors of the Lo. Frazer, and 
Dundas con, Sheen, 29 July | 1693 -— La. Mer, 12 Decem, 1699 
Dundas con Murray of Dexchar, 8 Dectw. 1695 Frixzer con. Frazer 12 Feb. 1678 
Duxdas con. Holbury, 11 Jan. | 1698 Frazer con. Hog, 21 Jan. 1679 
EK. Dundonald con. L. s 22 Ja. 168s Frax& and L. Leys con. Hemilton, 22 Jan. 1679 
Dunlop coo, the Heretors of Sbrex, 9 Feb» 1675 French con. E. weems, 25 July 1697 
Dualoy con. L. ] 1699 Frierlend con, L, Orbiſton, 16 Junt 1681 
L; Dunlop 168x Fullerton con. E, Eglington, 7 Feb, 1672 
1672 Fallifton con. La. Boyn, $ Feb, 1695 
Fullerton con. Denbolms, 18 July 1678 
oo Fumerton cob. Lute-foot," 15 July 1675 

167 
1695 Airdutr con. Bruce, 23 Jaxe 1681 
+, 1672 F' Garden con. Pearſon, 31 Jos: 1677 
+.» 16723 L:; Gtir{ton con. L: Sttvinſon, 20 July 1677 
...2673' Geibreith con.' Liff3e; 26 Jane 1676 
of Dantreath, 1s Novem, Gualimwey con. Def $s Decem. 1672 
; -J IT «1 1678 Gwrvir &n./Trte, 13 Jin. 1681 
E. Eglingtox cod. La. Greinoch, 1 July 1692 I con. K, Weems, 22 June 169g 
E. -Eglington con: Greizech, 16 July b- Giw con, E. Fits; 25 Joly 1695 
Elljes con;' Scot, : 14 Fed, | 1672 Giddes con. Badge, 22 July 1675 
Klies con. D. and D. of Hamilton, 16 Jaxe n68x Grades con. Grdae), ry Jon. 1678 
# con. Kenſey, 14 June 1673 
Gibſoq con. Fyf, 25 Jube *© 1696 
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Town of Glaſgow and Dawbartoxs con; Linfreemen 
of Greenoch, 5 Dectihber, 1696 
Town of Glaſgow con. Unfreemen of Greezoch , 20 
Decemb. 1673 
Col. ot Glaſgow con. Heretars of the Paroch of Jed- 
burgh, 12 December, : 1695 
Archbiſhop of G!tzſgday can. the Repreſentatives of 
the Commillar-depurte . of Dromſreis, 13 Jaly 

; 1680 

K. Glenceirn con. Birobent, 15 January, 1677. 
Glendinzing con. E. Nithſda/t, 6 January, 1675 
Glendinning Con. E. Nithſdale, 13 January, 167% 


Glentop con. Cunninghame, 4 December, 167g 
Gordon com. L. Drum and Irving, 21: Decemb. 1671 
Gordon con. Meingies, 26 July, 167 2, 
Gorton con. Confine, 43 January, 1674 
Gordon con. Lo. Pitſlige, 1.December, 1674 
Gordon con. Sexton, 22 July, 167 2 
Gordon con. Lo. Duffus, 20 Janxary, 2676 
Gordox con. Cheyn and Crawſurd, 6 July, 167s 
Gordon con. #atſon, 18 7Zaly, + . , 1696 
Gordon cop. Seacoun, 18 July, * 1676 
Gordex con. Mexwel, 15 Feb, 1678 
Gordon cor: &r#5 , 26 Jul 1658 
Gordon con. Ferguſon, 23 Decemb, 1679 
Gordon con. Hunter, 16 Decemb. 1680 
Gordon con. Hunter, 16 Jaxzary, 1 680 
Gordon con. Hunter, 11 Feb. 1680 
Gordon and Redtrtſon con, Mtingits, 11 June, 1680 
Gordon con, Leſly, 11 Zune, 1680 
Gordon con. E. Queensberry, 15 June, 1680 
Gordon con. the Wodletrers of Berſcob , 15 D& 
cember, 1680 
Gordon con, Forbes, 1g Feb. 1684 
Gordon con. Inglis, 23 Fth, 1681 
Gerden con. Laird. of Lit,ftc. 15 January, 1680 
Grabame con. L. Mmpbie, 8 July, 1673 
Grabame con. Rome, 24 Janudr),. . $6997 
Grabame con. Boyd an Malldch, 26 Jung 1677 
Grant con. Creigit, 9 Dectmb. 167g. 
Grant con. Gram, 10 Fth, 1676 
Grant con. Fraztr, 24 Novethbey, 1675 
Grant con. Lo. Banff, ig Drcemb, 2676 
Grant con. Cuthbert, 8 Novemb., 1677 
Great con. Grant, 27 Novemb, 1677 
Grant con. Mechengit, 30 Novemd. 1698 
Great con. Machenrie, 11 Dectnb. 1698 
Grant con. Grent; £0 Fethiry, 1699 
Grent con. Grant, 27 Novemy, 1679 
Grant con. Grant, *9 Decemd, 1679 
Grant con, Grant, 22 Funt, 1620 
Graycon. watſon, 23 Pb. 1672 
Grey and her Spouſe cot, Gray, 16 Zuly, 1672 
Gray con. Grey, 25 fuly 1672 
Grey con. her Hdsbunds $ot and Helr and thelr Cre- 
ditors, 10 Feb. 1674 
Gray con. L.Cochburn, 16 June, 1675 
Grey con. La. Balegerno, 18 January, 1678 
Gray con. Robertſon, 14 July, 1680 
Gray con. Brown, 29 Jar), 1681 
Otirſon con. Teilzifter, 24 July, 1578 
Gyeirſon con. Gor don, 21 j A 1681 
Gritve , 23 Decems, 1679 
Gardiy con. L. Matherffoyn, x Feb. 1678 
Guchyie con; Guthrie, 5 November, 2572 
Gathrit cott. L., Guthrie, 25 November, 16978 
Guthry con. L, Mackerftoun, 8 Dacember, $6)x 
He Moir, 17 December, 1673 
Hedder con. HelSburton, 15 Feb. 1676 


T.Heddingtoun con. E. Haddingioun, 12 Ny 
: 1580 
Reg ut con. Moferty and Rutbrrſoord, 30 ny, 
| 1677 
Kdirgins con Maxwell, 29 Nownbtr 
Huifhe, io Mevinks 
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Haliburton con, Canningbems, 16 Jewany,. - 16997 
Hall and Galbraith con. Grabame, '#c. 4 Fibrnary, 


Hamilton con. Aiton, 15 December, > : —_ 
Hamilton con. Mr. of the Ship, called © + 
of Statin, 26 7uly, 167 
Hamilton con. Kennedy, 31 July, 1673- 
Hamilton con. Lundit, 146 janunry, 1674 
Hamilton con. Cheiflit, 24 Fed, 1675 
Hamilton Supplicant, 18 June, 167g 
Hamiltons con, Bonnay, 6 Feb. 1677 
Hamilton con. Sraton, 24 fanary, 1679 
Hamilton con. Hey. 7 Fed. 21679 
Henmilton con. Hamilton, 23 Feb. 1SBx 
Hamilton con. Borthwick, 23 June, 1690 
D. Hemilton con, Henilion, 29 July, 1673 
Harper con. Armour, 26 January, 2672 
Lo, Hatton con. E. weems, '6 Feb. 1573 
Lo, Hatton con. E Nortbesh, 9 Fulys 2672 
Lo, Hetton con. E. Northeab, 11 Jah; 1672 
Lo; Hetton con. E.Nerthesb, 17 Faly, 1672 
Lo. Hatton con. E. Neribeae, 29 74ly, 1672 
Lo. Hatton Suppiicant, 24 Nevend. 1679 
Lo. Hatton con. Town of Dundee, 9 Ditehb. 11679 
Hay con. Malloch, 2 Decemb. 1576 
Hay con. Jamiſon, 6 Fth. 1592 
Hay con. Tennents, &c. 3 Decemb, 1672 
Hay con. Alexande!, 6 Drcemb. 1673 
Heycon, Alexander, 29 Jornery, 199g 
Hay non, Gregory, ec. 9 Jeanawy, 1677 
Rey con. Dowglas. 25 Jaly, . + 1679 
Hay con. E. Tweddale, 21 Fuly, —- - $656 
Hay con. Leonard, fec. 21 Nowend. C2. 
Hay of Drumei3/ar cot. E. Tweddelt, +2 Finxay,' 
1578 
Hay con. La. Balligtrne,7 Jorey, 1999 
Hey con. Hay, 13 Decemb 1679 
Hay con. La. Balligerns, 9 Novemb. 1580 
Hay-con. La. Balligerno, 15 Decomb, 1580 
Hey con. La. Balligerno, bec. 29 Fuly, 1530 
Hay con. Creditors of Muirie, 23 Feb, x68e 
Hay con. Creditors of Mairie, 9 Fuly, x68 
Henderſou con. Henderſon, 20 Jane, 1572 
Hendrrſon con. Arnot, 9 Decemb. 4677 
Henderſon con. Arnot, 11 Deteah. 257 
Readerſon con. Monteith of Ca?rabey, 9 7aly, 1678 
Hepburn con. L. Cong/etoun, 17 Nowtib. 167 x 
Hepburn con. La. Hiltoan, $ Frb. 3578s 
Hepdwn con. 23 Feb, 153r 


Herriets Con. Corbet, ny June, | 1673 

Heretor of the Miln of Gitn«ſſen con. Tevitedrs of 
Spadoch, 6 January, 

Hodge con. Story, 20 January, 

Hogg con. Henilton, 28 7anatry, 

Holms con. Marſhal, 12 Decemb. 

Holms con. Maribel, 2 Feb. 

Home con. Corſer, 30 Novemb, 

Home con, Brown, 20 Novemb. 

Home con. Bryſon, 3 Feb» 

Hemt con, Smith, 5 July, 

Home col, E. Marr, 11 Decemb, 

Home con. Nisbet, 24 Feb. 

Home con. Johnſtown, p July, 

Home con. Home, 12 Novend, 

Home con. Nishet, 6 January, 

Home con. Home, 21 Jarnery, 

Heme con. Scot, 1 Decemb. 

Heme con. Jamiſon, 14 Zane, 

Heme con, Home, 22 fur, 

Heme con. Livirgfton, 4 

K. Home cov, Homt, 30 July, 

Home cop. Home, 17 Decems, 

Hom cod. Renton, 3 Dectmy. 

Heme coll. Taylor, 24 _—_ 


Hehett con. Gordon, $ 7uly, ' 2 "2693-. 
Helsburton con. # effon, 6 January, 1674 


. 
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Hqwe con; Home, &c. 23 Jak 1630 
——_ con. Ll, 18 Naw J 1680 
Home con. . Howe, 6 jan. 1681 


ingle con. Hopringle, 21-Jant . 
hens of the Ship called the hitehorſe, con. Capt 
Fmeiton, 21 Feb, | 1673 


Hunter of Palmornd- con. Hey, 1 July 1681 
M. Huntly con. L. Ceirnborrow, 12 Feb. 1674 
M. Huntly con. L. Grant, 12 Jt 1677 
M. Huntly con. Li Ceiraborrow, 23 Jan, 1680 
Hizband con. L, Ardblair, 30 Novem- 1678 
Ack con. Jecks, 13 December 1671 
J Jack Rik - Jan. 1672 
Zack con, Jecks 20 Decemb. 1673 
Fack con. Mag. Stirling, 27 J#. 2601 
Facobſon con. E: Craeford, 20 Jen» 1674 
Fackſon con, Sympſon,28 an. 1576 
Jaffray con. Murray, 8 Novem. 1676 
Jamiſon con. Hey, 23 July 1674 
Jameſon con, Wench, 20 Feb. 1680. 
T. Inverneſs con. Forbes, 13 June 1672 
T; Innerneſs con Forbes, 2 Jan. 1673 
T. Irnerneſs con. Feners of Draibrs 14 July 1974 
T. Innerneſs con. Forbes, 16 July 1674 
Innes con. Dove 6 Decem. . 1672 
Innes con, L, Innes, 5 Jane 1675 + 
L. Innes con. Gordon, 22 Feb. 1676 


Inglis-con.Children of Joby Boſwel, 14 Novem. 1676 
Inglis con. Creditaqrs of Eeſtbarns,1g Decem. 1676 


Inglis con. Leurie of Blackwood, -15 Decem. 16596 
Inglis con, Haddoway, 19 Decem, 1676 
Inglis con. Heddowey 22 Deceme 1676 
Inglis con. Tennents of Eeſtberns,26 June 1677 
Inglis con. the Children of Baillle Lermont » 24 
uly 16798 
obxfton con. Lo. Belbaven, 12 Jets 1672 
obviſton con. Stuert, 14 7an. 1674 
Jobnſton con. Jobnſton, 23 July. 1674 
obaſton con. Jobuſton, 2 Jan. 1679 
obnſton con. L. Romano, 8 July 1680 
Fobnfion con. L. Heyning, 1 Detect. 1680 
I-ving con. Falconer, 25 Novem. 1671 
Irving con. Carkthers, 6 Feb. 1675 
Irving con. 18 Fune 1675 
Irving con. Forbes, 8 June 1676 
Irving con.” Roſs and Irving 22 June 1676 
Irving econ. Irving, 18 Jan. 1678 
Irving con. L. Drum, 31 Jan. 1679 
Irving con. Irving, - 6 Feb. 1679 
Irving con, Kilpetrich, 29 Novem. 1679 
Irving con. Corſen, 11 Feb, 1681 
Juſtice con. Boyd, 29 Novem. 1671 


:Owners of the Privateer called the Katbarin, 
000. owners of the Ship called King D4vid, 
July 1673 


Keith con. Murry, to December 167s 
Keith con Cullen, 14 July 1696 
Keith con. E. Sextbesk, 9 June 1681 


L. Kelbead con. Irving and Borthwick, 16 Dec. 1674 


L. Kelbeed con. Vaſſals, 16 July 1675 
Kello con. Kinneir, 24 Feb, 1676 
Kelſo con. L. piſhopton, 12 Jen. 1672 
Kynedy con. Helton, 5 Jan. 1673 
Kenvedie Col. Wallace, feces 10 Decen, 1675 
Kennoway con. Davie, 116 Novem. 1672 
Kennoway con. Davie, 29 Novem. 1673 
Kennowey con. Creuford, 11 Feb: 1681 
Kennowe) con. Creuforrd, 22 June 1681 


Key con. Parochioners-of Moramfide, 16 July 1673 
Ker con. Ker, 28 Novem. 1596 


Ker con. Ker, 9 Decem. 1676 
Kyy co0. Kers, 25 Jer. 1677 
" Ker con. Henderſon, 3 Feb _ 1681 
Kilgesr con. Menzies, 38 7u0t 1677 


1677 ©. 


in 0, 


L: 
V. Kilfth con; Henilton, 12 Feb. 1674 
E. Kincerdin con. Mr. of the Ship called the St. 


Andrew, 11 Feb, 1673 
Kincaid con. Dickson, 27 Feb, 1643 
Kincaid con, Gordon of Abergeldy, 26 June 1677 


E. Kinghorn con. E. pinton, 14 Dicem. 1673 
K. Kinghorn con. Hey, 23 July 1674 
E. Kjngborn con. T, Ar A, 18 July 1696 
L. K:nnaird con. Drummond, 23 July 1675 
Kinloch con. Reit, 15 Decen. 1674 


Kinloch con. Bleir,and Strachan, 30 Novem, 1695 
Kinloch con. Blair, 18 Jan, I 
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Kinloch of Bandoch con. E. of South and North- 
Esk, 25 Feb. 1580 
Owners of the Ship called King David con, Capt. 
Donaldſon, 27 Feb. 1673 
Inhab. of Kircel/dy con. Ramſay, 12 Decem. 1679 
Mag, of Kirkcaldy cov. Dougal, 14 Novem. 1619 
La, Knox colt. Arbutbnet of Knox 8 )an. 1679 
Amb con. Anderſon, 11 Jan. 1673 

L. Lemberton con. La, Plendergaiſt, 16 Jan, 1679 

L. Lamberton con, Le Polwart, 23 Decem., 1680 
L. Leamington con. Muirt, 23 July 167g 
Lemont con. Boſwell, 27 Feb, 1678 
Lemont con. Boſwell! 24 July 1680 


L. Laton con. Pearſon, 3 7an. 1697 
Lew con. Execurors of the La. Oxtnſoord, 6 June 
» 16 
Law con. Dick, 22 Feb, _ 
Lew con. Smith, &c. 6 Decem. 1678 
D. Lexderdale con. Lo. and La. Teſter,26 Jen, 1656 
D Leaderdale con. Lo. and La. Teſter,. 2 Feb; 1696 


D: Leuderdale con. E. Tutddale, 23 Jan, 1698 
D. Lexderdale con. E. Turddal, 25 Fan. 1678 
Leuvie eon. Drummond, 26 Fan. 1675 


Laurie and Dr»mmond con. D ammond,' 17 Dit, 1675 


Lexrie con, Drummond, 1 Feb. 1696 
Leyrie con. Angus, 14 Novem, 1656 
Laurie con. Angus, s Decem, . 1676 
Laxrie con. Angus, 7 Novem. 1697 
Lexrie con. Irving, &c. 11 Jan. 1678 
Leitch con. Lochbtads 20 July 1696 
Leich con. Hetherwitk, 10 July 1680 
L. Lentwh con. Roſs and Irving, 22 Jane 1696 
Leſly, &c. con. ##r and others, 15 Jan. 1680 
Leſly con. Min. of Glenwick, 25 Feb, 1681 
Leys con. Forbes, 18 June 1675 
Liddel con. Barclay, 12 Decen. 1691 
Eo; Lindſay con. Grierſon, x Dectm; 1676 
Lithgow con. Marrays, &c. 2 Jan. 1680 
Lockhart con. La. Butte, 14 Novem. 1672 
Lockhart and herSp. con. Bonner, 14 July 1696 
Lockbert and her Sp. con. Bonner, 13 Feb. 1677 
Lockbayt con. Lockberts, 6 July 1697 
Lockbart con. Lockbart, 11 Decem. 1697 
Lockbert con. Lockbart, 19 Decem.. 1680 
Logan con. Conts, 5 Feb. 1678 
Logie con, Meldrums, 16 June 1675 
Logie con. Bachennen, 4 July 1696 


Lorran con. Hume, 74 fn. 1692 
Lo. Lovat andXintzil chn. Lo. M*donald,rg Jen.1674 
Luxdie con. M. of Douglas, 11 Ja. 168, 
Lundie con. Trotter, 21 June 1681 
L. Laſs and Glendinning con. E, Nithsdale, 24 


January 1672 
La. Luſs con, Inglis, 30 July 1678 
Luttfoot con, Preſton, 19 Feb, 1680 


Capt Lyel con, Mr. of the Ship called the Leopard, 
16 July _* 1693 
Lyit con. Donnes, 18 June 1680 
Lo.: Ly9n con. Feuers of Ba/venie and Forbes, 13 
{ Decem, 1672 
Lo, Lyon con. Forbes, .28 Jan. 1673 
Lo. Lyon cou. Forbes, 15 July 167 


| 4 
Mr. of the Ship called the Livedey con. Capt. Mid- 
leton, 14 Novem. | 


1693 
Mackbryer 


j 


"= INDEX. : > N) 


&cbrair con. ” 7uly 1681 

Machbryd con, Lo. Meivil, 57 Jan, 1680 
Machryd con, Briſon, 6 Jan. 1680 
Machalls con. Dickson, 4 Decem. 1679 
Mackalls con. Mag. of Aire, 4 Dectm, 1679 
Machalls con,” Confton and Guild, 27 Jen, 1680 
Machculloch cov. Gordon, 11 Feb, 1674 
Mackdougal con, Guthrie, &c. 15 7an- 1679 
Mackduff con. Stuart, 11. Decem, 1694 
Macktnxie con. Grant, 26 Jan, 167g + 
Mackenzie con. Watſon and Stuart, 5 Feb, 1678 
Mckenzie con. Stuart, 19 Decem. 1672 
Mackenzie con. L. Calder, 12 Decem. 1679 
Matchrn;ie con. C. of Seeforth,- 4 Feb. 1681 


Ma:hell con. Jameſon and Wilſon, 10 Novem, 1680 
Machintoſhes con. Spaldings and Ferquberſons, 8 


December 1674 
Mackintoſh con. Oliphant, 75 Jan. 1674 
Mackintoſh con. Mckenzie, 14 Jan 1574 
Mackintoſh con. Fraxgr, 9 Jar. | 167g 
Matckjorie con. Heretors of Carlework, 12 De- 

cember 1671 
Mackltod con. Dingwal, 23 Feb, 1573 
Meckhinrg con. Gordon, 19 Feb. 167s 
Macklurg con, Murray, 28 Jan. 1676 
Mechiurg con. E. Dalbouſit, 2 an, 1678 
Mack/urg con. Blackwood, 24 Feb. 1680 
Math/tilan con. Muſber, 75 Zan. 1680 
Macklellen con. B. Dumblain, 19 Decem. 1680 
_—_ con. Oliphant, 79 fan. 1574 
Mackmorland con. Maxwel, 29 7an. 167g 
Mcneil con, Baillie. of Falkirk, 20 Feb. 1578 
Mackhreith con Campbell, 13 Feb, 1680 
Mader con. Smith, 23 fon. 1673 
Mditland con. L. Gight, 26 July 167g 


Merjoribanks con. Kinkine, 28 Novem. 1679 
Owners of the Ship called the #hiteborſe and the 

Margaret con. Capt. Smeiton, 21 Feb. 1673 
Owners of the Ship called che Margaret con. Capt, 


Seaton, 26 Feb. 1673 
Capt, con. Mr. of the Ship called the 
Sr. Marie, 25 June 1673 
BE. Mar con. Marq of Hantly, 13 Fib. 1680 
K. Mar con. his Vaſla's. 18 F:b, © 1680 
E. Mar con. EK. Callexder, 23 Feb. 158 1 


Meuxld con. Lo.and Mr. of Balmerino, 16 Jar. 1578 
Maſons and Wrights of Edinburgh con. the Bowers, 


8&c, 29 Jan. 1676 
Maxtion and her Spouſe con. Cynningham,29 _ 
| 1672 
Max'vel con. Maxwel, 13 Feb. 167g 
Maxwell con. Frrgaſon, 25 fone 1673 
Maixwel, &c con. Maxwe'l, 22 Dicem. 167 ; 
M«xwell con. Maxwels, 25 July 16 
Maxwel con. Montgomerae, 3 Feb, 1681 
Maxwel con. Lindſay, 13 Fs, 1679 
Menz'ts con. Corbet, 21 Novem. 1971 
Menzies con, L. Glenwebie, 28 Zune 1672 
Mengits con, Meingits 19 Zan. 1676 
Menzies con, Cempbel, 24 Jan. ' 1679 
Coll. Mtinzies con. Campbels, 22 July 1575 
ies con. Kennedit, 22 July 167g 
Meib Skivper fupplicant, 13 Jan. 1676 
L. Me!d1am con. L, Tolgubon, 20 Jar. ' 1675 


Lo. Melvil and his Son con» Bruce, 24 July 1677 
Liv. Coll, Mercer con, La. Aldiz, 14 Decem. 2675 


} E. Marſchel con. Vaſſals, 13 July 1676 
Miller con. Craaſerd. fre. 5 Decem. 1571 
Mills con. Bruce, 17 Decemb. 167g 
Mill con. Hay, 6 Novem. 1578 
Mill con. L. Poxfouls, 6 Decem 1578 
L. Milton con. La. Milton, 20 Feh. 1672 
The Miniſter of con. L. and La, Brin/t on, 

' I4 November ; 1679 
Mitchel con- Cowie, 21 June 1672 
Mitchell coo. E, Drumfreis, 11 Feb 1674 
Mitchell con. Tuiles, 29 7uly 16574 


Mitchel con. Children of Litlejobn, 16 Tani 1696. 


Mitchel con. Mitchel 23 Decemb, 167 
Mitchel con. Litlejobns, 14 Decem. 1697 
Meſſat con. Fins, 13 Decem. 1671 
L, Monimush con, L. Pitfeddels 13 July 1698. 
Monro con, Gordon, &c. 11 Jam | 1681 
Monro con. L. Gordonſton, &c. 19 July 1681, 
Monteith con. Anderſon, 9 Jan. 1672 
Monteith con. Rodger, 27 Jan. 1675s 
Monteith Sapplicant, 6 Novem, = 
Montezth con. Henderſon, 12 July 1677 
Monteith con. Marray, 18 fuly © 1677 
Montgomtry con. Parlochloners of Kirkmichael, 8 
Jaly 1673 


Montgomerie con, Mont gomerie, 27 July 1673 
Montgomery con. Tennents of Beglilly,8 July 1675 
Mr. Mordington and Currie con. Olipbant, 13 Dt- 


cember 1677 
Mories con. Orroch, 20 July 1678 
More con. Mcpbadrich, 29 Novem, 1678 
More con.Ferrguſon, 22 Feb. 1681 
Morton con, Gilchrift, 1o Feb. 1680 
Moſsman Supplicanc, 4 Noven, 16s 
Mouat con. Lockhart, 15 Feb. 1673 
Moxat con. E. Soutbesþ, 29 July 1673 
Mudie con. Mcintoſh 14 Drcem. 1675 
Murray con. Murrey of Brugbton, 6 Feb. 1672 
Marray con. Harroway, 6 Feb, 1675 
Murray con, Spalding, 28 June 1672 
Murray con. French 13 Decem. 1572 


q 
Murray alias Creighthn, con. Marra). 26 Zunt 1673 


 Mwray con. Jeffrey and Murray, 24 Jan. 1694 


Murray con. Arnot, 1g une 1674 
C. Murray Con, wetms, 10 Feb 2167 
Murray con: Hall, 3o June 1644 
Murray con. :Dundes of Arnifton, 17 Novem. 1675 
Murrays con. Murrays, 19 June 1677 
Murray con. Drummond, 18 Zuly 1677 
E. Murr4y con. Feyers of the Water of Neſs, and 
others, 13 December 1677 
Murrays con, Murrays, 16 7uly 1538 
Murray con. Murray, 23 jul | 1578 
Murray alias Creichton, con, Murray, 12 Feb. 1679 
Murray con, Murray, 18 Noven. 1680 
Muire con. Lauſon, 11 Feb, "I 1673 
Muire con. Mexwel, 24 June 1675 
Maire con. Malls, s Faly 1676 
Murman con. French, 4 July 1673 
T. Maſſelburgh con; Scot, 22 Decem. 169 / 
Apeir Supplicant, 6 Feb. 1690 
Naiſmith con. Smith, 24 Feb... 167g 
Naiſmith of Poſſo con. Ruthven, 22 Feb 1677 
Naiſmith con. Neiſmith, 43 Deceis. 1630 
Niiiſon con, Arthure, 23 Feb. 16792 


Neilſon con. Gutbrie and Gairne, no July 1692 
Neilſon con,the Clerk of his Brewaric, 18 Zan, 167g 


Neilſon con. Roſs, 8 Feb. 168x 
Nevey con. Lo, Balmerino, 19 July 3696 
Nevoy con, Lo, Balmerine, 13 Dectih. 1676 
Nicol con, Jobnfioun, 9 Jan. 1673 
Nicol con. Lawrie, 21 Jan. 1673 
Nicolſon con. Nicolſons, 15 Decembs 1677 
Noco'ſox con, Inglis, 13 July, 1678 
Nimmo con, Martine, 2 Feb, 1672 
Nish:t con. Mtin, 22 Jan, 1674 
Nighet con. Hume, 23 Fuly, 1695 
Nisbet con. L. Humbie, 2 741» 1699 


E, Nithſdale con. Feuers of Dancow, 18 Feb. 1692 
E. Nitbſaale con. Feuers of Holywood, 14 January, 


1693 

E. Nortbesþ con. L. Pitterro, 5 Januey, 1675 
Gilvie con. Kinloch, 29 7an. 1673 

CJ Ogilvie con. Kinloch, 23 Decemb. i673 
Ogilvie con. E. Finlaror, 14 Jan. 1574 
Ogilvie con. Hume, 18 Novems, 1575 
Ogilvie con, Ogilvit, 9 Jan 1679. 
B 2 Ogitvit 


O. I N D 

1680 

1580 
1681 
1673 
1674 
1674 

Spent con.' 5 Detemb, ' 1697 
ipbent con. Currie, 14' Decont. 1697 
Spent con. Cowpet, £1 Feb. 1678 
& con. Morile, 29 Novenb. 1697 
wid con. the Maticr of the Ship,called the Woody 
\ "$0 7s #Þ "2 1673 
Ca ellkia cani2194, 18 June, 1680 
Ofpld con. Cathcart, 24 June, 1681 
pad cap, rote and Deans, 24 Juntz 1681 


-Owners.of the Ship called the Palm-tree and 
*: Patience, con. Capt- Ts 19 Feb, 1673 
mir con. Colliſon, 29 J , 1675s 
. Pexmair con: Dirham, 30 Novenb. 1686 

ton con; Farmer, 20 Novemb. 169 2 
tirſon con; T. of Aberitent, 17 Funt, 1695 
apt. Paterſon con. fobnſtons, g s 1696 


ſos con. Milegn, 19 ful), * 16797 
ſoon Bruck, ' 19 Rath 16% 
{nſox con, Tweedits, 20 Jen. 1681 
xt0% con. Liifomen, 1s fenuery, 1674 
con. Couſton, 24 mb, 1674 

os con. Stirling, 26 Novemb. 167 


zon con..Lockbare, '7 July, * 169 
ofen and Moſiivet con; Pitcairn, fee. 11 Januery, 


. 1596, 
con. Stirling, 22 June, ' © 1681 
heater of the Sn lied tn Pati Jaevh,con. 
Capt, Wilſon, 27 Fit. * , 1673 
Pat fon Vir of Gtatew, 10 Drcemb. 1695 
Perk con. Cockburn of Rely, Rib. yg. 1 
Parioa of Preſtox- Bqugh Co hl Farifkioners, 7 is 
: : is 1 T\ | 1679 
eacock con. Lauder, 27 June, 1674 
con. Creichton, 9 Novemb, ie 
Pearſon con, mT , 10 July, 16 
Pedrſon' cob Wright, 9 Feb. 1679 
Ptthles con, Tennetis of Refſie,' 4 Jan 1658 
Petbles con. Lo, Rollo, 17 Fan. 16+8 
' Maſter of the Ship called the Si. Peter of Stoede, 
con. Start, Feb. ult. < mf 169 
\Pefux con. Morj{ey,, 8 Decemb. * 167 
L. Pitterro cor. Stare, 12 Drcemb. «- {' 1673 
L. Pittarro con. Stuart, & June, 1676 
Pitcairn con. More, 2 Decemb. 1680 
L. Pjtcurr con. L. Dann, iy Feb, ] 1579 
La. Pirſo els coy, L.Pitfoidels and his Toning. 
Fed. 6p . | 1674 
L. Pirfrre cop, Hamiltes, 10 Jan. 1572 
Pittille con. Forrifler, '22 Novemb. 1671 


Lo, Pitmedden con. Paterſoni, ig Ys 1678 
La-Plendergeift cop. Hung, 12 Nevend, 1675 
L: Polmais ca | 6 at, 9 Jen. 1572 
Pollock con. Rirk Sefilon of Leith, 14 Novem. 1679 
Polſtzed con. Scot, 5 fily, | 165 


Ny eh, py 
Mip,called the Prince of Eaſt» Freie 
_ B3nning, bs Bib. 1673 
Prizgt con. P ., A2 Decemo, 

Pracurator Fi af. the 


4 ., 1I68o 
© Lowr Je, 1 aly, ea of "Hy $76 
Procyrator Fiſcal of Perth can, Pigubarniy and Jahns 

' op, 30 Jane, * 6g 


E X. P, 1 ji ; 
Procxrator- Fiſcal of the Commiſſarior of Edinbwgh 


£00. #bite, 25 Jul), 
Purves con. Sbew, 12 July, | 4 
Purves con. Strachan, 14 Novemb. + 169" 
Parves con. Deans," 18 Jan 1698 
ParveJaence Con. . Cunninghamt, 7 Jane, 1699 
E- utenherry con. Mcgarchan, ip Jarzay, | 
*Q Sqcenchertpons. D. Berciays a dias 
K. Nacensberry con. D. Burelexgh, 4 Jay, 169g 
E. Queensberry con. E. Annandale, .23Joxt, 1685. 
E. Queensberry con. Irviag, 18 Jes. 1681 
At con. Glaſs, 197 Jenn, \ 
R Rat con. Finlaſon, 4 F oy! 
Mr. of Kee col. Sinclair of Dambeath, Get. & 226; 
" . 
Ramſay con. Maxwell, 25 Jan, | $54 
Remay con, Robertſon, 10 Jan, | © $6hg: 
Ramſay con. Auchinlech,. 21 Juney 16yy 
Ramſey Supplicanr, 2 Jes, LETT | | 
Ramſey con. T. Kirkaldy, r1 Dtcemb; ": 8678 
Ramſay con. T, Kinkeldy, 24 Navents, © © © a6fo, 
Rankine con. . Arnot, 8 July, x6Lo. 
Clerk-Regiſter con. Primraſe, 19 Feb, 1680 
Ktzd con. C. of Dander, 21 Fi. 1672 
Reid con. Reid, 9 Jas. 169z- 
Reid con. Reid- 4 Drcemb. 163g. 
Reid con. Filſin, 6 Feb, 1655 
Reid con. wood, 15 Jan. 1679 
Reli& of Door Teowan con. his Helr, 5 Juze, 3646 
Riddel com Zingan, 21 Novem. 46yc 
Riddel con. Maixwil, 20 Tax, F717 
Riddoch con. Stuart, 3 Frp. 169g 
Ridpeth con. Tair 21 Far 1674 
Kig con. Big, 10 Fvb. 1692 
Ritchard con. Borthwich, 4 Pb. 1699 
Ritcherdſon con. Lamont, and Sheen 21 Feb, 1693 
Kitchardſoa con, Pa/mer, 1g Fane 1694 
Robjon con. Robſon, 15 July 1673 
Robertſon com Robertſon, 9 Fan, 2692 
Robereſon of Strowan con. Cammron, 3'F(h, 169 
Robertſon con. Lo. Halktrton, 7 Fuly 267 
Robertſon con. Stuart, 29 July 167g 
Robertſon con. Rodertſon, 14 Dectme 169g 
Robertſon and Falconer con. Dunbar 29 New 1674 
Robertſon con. Preſton, 4 Feb, 1686 
Robertſon, con. Arbutbuet, 4 Feb, + 269 
Robertſon con, Scheives, 19 Feb. © 2684 
Robertſon con, Marq. Athole, 26 Feb, 2681 
Robertſon con. Marq. Atbile, 14” faly ©  x696 
Robertſon con, Marq. 4thole, 29 Faly” 1680 
Rocheid con. Berthwick, 31 Jos. 1679 
Rolls con. Brounlty, 4 Fuly 1648 
Ronalidſon con. Briden, 9 Feb. 1656 
Ronald of Disbleir con. L. Creigihvarr, 23 Newenb. 
ILY 1654 
ariſox con. Sinclair, 23 Novenb. $654 
, Roſs con. Maxwell, 22 July, 1653 


Roſs of Kilrevack con. M*henzit, iy July," 1679 


Lo, Roſs, &c.\ con. Colj, of 4btrdine, Bee. 2b, 
Roſs con. Mir. Seiten, 12 Feb, 1620 
Row con. Kow, Kc. 29 Junk, $676 
Raffell con. Ryſſells, 27 Nevemb. 1678 
Mafter of the Ship, called the Raflock, con. Capt- 
Brown, 26 Feb. 167 *' 
Rathtrfoord con, Marriy of Shivling, 9 Now 1677 
atbven con. Grey, 19 Joly, | 169a 
ven con. #tir, 23)wnt, 16%0 
ſtew con. Tharfjoxv, 9 Jan. 1676 


» Maſter of Saltekn con. Lo.Seltivs, the, bg Jet 

. 2 

fter of Saltgyy.con. Lo-Saltexn; te, 18 Jax. 1694 
Na q4p.c0n. Lo- Salton; Rte, 18 Jax. 
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Me. of S«!ton com, Lo. Salton, gs July 1673 
Sends con. Edmonſion, 19 Faly 1676 
Sends con. her Tennents, 7 Dectm. 1778 
Sexdilends con. E. Hadington, 21 Junt 1672 
Sexdilands con. Sandelands, 25 Fn. 1680 
Sandilends con. Talxjrftr, 17 Novem. 1680 


Scbeil con. Parochioners of Preſionbangh 28 Novem. 
ber 


_— 676 

Seet con, Elleis, s Drcem, "UV 1671, 
Stet con. Boyd, 12 7an. "2243 672" 
Scot con. Ellrot, 3 Feb. 1672 
Sgt con. Muirbeed, 27 Feb. 1572 
Scot con. Kiddel, 9 Novem. 1672 ' 
Scot con. Dalmeboy, x1 Fen. 1677 
Scot con. Falconer and Edmonſien, 20 1678 
Stet of Ancram con. Archbiſhop of Glaſgow, 25 
Feb, ® 2680 
Scot of Ancram con; the Archbiſhop of Glaſgow, 29 
Feb, 1680 
$erimetor con. wedderburn, 2 Feb, 167g 
Scrymyter con. E. Northesh, 8 and 13, 7aly 1575S 
Serymecer con. E. Nortbesþ. 8 Feb, 1696 


Seaton con. L. Craigiver, 4 July 


1973 
Capt, Seatox con. the owners of the Ship called 


the King Devid, 23 July 1673 
Seatons Hceiry-Porrioners C230. Staten, 22 De- 
cember 1674 
Seatons Siſters con. Staten, June ng 1672 


Staton con Staten, 9 Jen. 1679 


Seaton of Barns con. Carmichael and Findlay, 28 


anu4ar) 1680 
$-mples con. Given, 24 Ft. 1692 
Sanple con. his Parochioners, 28 Novem. 1676 
Shew con. L. Clackhmannen, 10 Faly 1692 
Shaw con. Wat, 24 July 1673 
Shaw con. Fevers of Paſlty, 23 Jane 1674 
Shew con. Muire, 14 January 1681 
Shewel con. Mowbray 6 Feb. 1698 
Shert.. &c. con. Mwranes, 27 June 1697 
Sibbald con. Sibbeld, 23 Novem. 1697 
Sibbald con. Sibbald, 9 June 1677 
Siddeld con. Felconer, 19 Feb. 2679 
Sinclar con. Cockburn, 6 7an 1672 
Sinclay con. Richardſon, 8 Novem. 1697 
Sinclar con. Dickſon, 22 June 1680 
Sleich con. Swinton 31 /an. 1673 
Slwes con. Lo. Barganie, 5 July 1680 
Smith con. Roſs, 9 Feb. 1672 
Smith con, warch, 11 Feb. 1673 
Smith con; E. Merſbal, 19 June 1693 
Szow con. Hemilton, 24 June 167g 
E. Soatbezh con, L. Meigum, &c. 20 Jin. 1680 


8 November 1692 


Spence con. Scot, 9 July 1676 
Spence -&c. con. Craig, 22 Jar 1679 
and others con. Foxlis, 16 Feb, 1681 


L. Spenceyfield con. L. Kilbrachmont, 19 Decem. 1672 


L. Spencerfield con. Hemilton, 1o Jaxe 1674 
con. Stuart, 29 Jax. 1674 


L. Stexibill con. Burd, 30 June 1675 
Stansfield con, Executors of the D.Lennox,29 7an. 


167s$ 
Stansfield con. Broun, 19 Jo. 1676 
Starþ con. Napier, 9 Feb, 1692 
Stark cone. Kincaid, 11 Decem. 1699 
Starh con. Kincaid, 18 Novem. 1680 
Stejl con. L. Orbiſton, 25 Feb. 16:9 
Stuart con. Weillings, 16 Decem. 1671 
Stuart con, Stuart of Kirbbill, 9 Feb, 1672 


Stzert con. the owners of the Ship called the Seal- 


{b, 2 5 December 1673 
Stzert con. Lo, Forrefler, 15 Feb, 167g 
Stuart con. Hay, 10 Noven. 1696 


Stzerts con. #bytſoord and D. Hamilton, 1o Jax. 


1677 
Stzeyt con. Nairn, 24 January, 1697 
Stzxart con. D. Hamilton, 22 Novem. 1677 


Stuart con. Melvil, 9 Feb. 1578 
Stuart con. Smith, 20 Novem. 16g0 
Stuart con, Agnew, 17 Decem. 1680 
Stuart con. Hutcheſon, 29 Jan. 163x 
Stzart con. Mrs D#mbar, 95 July 167x 
Stevinſen con. Wilkiſon, 30 July 1573 
Stevinſon con. Innes, 11 July 1576 
Sttvinjon con. Sitvinſen and her Huſband, 26 July 
6h 167 
Stevinſon con. Pal, 12 Novem. 168, 
Strvinſon con. dllans, 30 Novem. 16525 
T. Stirling con. T. Falkirk, 17 Jan, 1572 


Stirling con, the Tutors of Jean Govin, 27 June 


31692 
Stirling con, Hamilton, 8 Jan. 1673 
V. Stor mont con. Anderſons, 14 July 1675 
Strachan con. L. To/qubon. 13 Jan, 1672 
Strachan con. Smith, 21 Novem. 1692 
Strachan con. Burnet, 22 Novem. 167 2 
La. Stranaver con. Rentong To June 1673 
Straitons eon. L, Laurifion, 21 Jan. 1679 
Straitons con. Bell, 7 Novem, 1699 
Street con. Maſon, 29 Feb. : 1672 
Street con E. Nortbes&, &c. 13 Decem, 1679 
Street and Jackson con. Maſon, 2 July 1573 


Street and Majon con. Lo. Torphichen, 11 July 1673 


Suen cou. Burnet, 24 Feb. 1675 
Suinton con, Keills, 15 Jon. 1676 
Suinton con. L. Tofts, 19 Feb, 1679 
Sxinton con. Hay, 10 Decem. 1679 
Sumervail coo. 20 June 1673 
Sumervail con, Execntors of Mairbeed, 16 Decem. 
16 
Sumervail con. Stains, 11 Decem. 699 
Sumervail con. Stains, 6 Jar. 1680 
Swyn con. Abernebie, 22 July 1693 
E: Satberland con. E. Erroll, 24 Novem. 1671 
E Sutberiand con. EK. Ervoll, 16 Jan. 1672 
Sutherland con. Groet and Flat, 14 June 1672 
Capt. Sympſon con. —_ 9 Jax, 1673 
Syme con. Inglis, 22 Jan, 1674 
Symonton con. Brocks, 14 Jar. 1673 
1678 


"Li con. Forreſt, 29 Novem, 
Tajitor con. Kankin, 18 June 167g 
Taylor aud Ronald con. Gibſon, 16 Novem 1675 
Taxmen of the Impoſt of the Exciſe of Edinburgh, 

con. Toung, 2 Feb. 1681 
Talyitſer con. Corſein, 21 Jan. 167g 
Ta/tieſtr con. Gordon of Gordonſlon, 31 Jan: 1678 
Tennent of Morton cov, K. Duttnsberry, 20 Feb, 


197 
Lo. Theſaurer-Deput con. L. Aiton, 22 Feb, 1672 
Thomſon con. Reſs, 7 Novem. 1673 
Thomſon con. Corbet, 18 Dectm. 1673 
Thomſon con. Moubrey, fc: 2 Decem. 1675 
Thomſon con. Creditors of Alice Thin, 8Decem. 167g 


Thomſon con. Creichton, 11 Jan. 1676 
7bomſon con, Carrie, 25 Jan, 1677 
Thomſon con. Wilkie, 23 Fuly 1678 
Thomſon con. Lawſon 4 Feb. x68 x 
Thores con. L. Tolqubon, 2 Jan. 1675 
Thores con. L. Tolqubon, 14 fan, 1674 
La. Torwoodbead con. Gairdners, 10 Feb, 167g 


January 1 679 
Trades of Bruntiſlend con. the Town, 20 Jer. 1681 
Trades of Bruntzſlend con. Mag, thereof, 20 Feb- 


| 1679 
Traills con. Gordon, 21 Jul 1676 
Trottty con. Robertſon, 20 Jan. 1672 
Trotter con. Mchells, 18 Feb. 1676 
Trotter con. Hume, 22 June 1580 
Trotter con. Rocheid, 12 7an. 2688 
K., Trumpeters con. B. Cairbnes, 8 June” 1681 


K. Twiddale con. L. Drameltiar, 15 Novem. 1676 
” C Turnbul 


W. 
T,yxbxl con. Rutherford, 11 Febc 


Addel con. Selmond, 25 Feb. 

V 1addel con. Salmond, 5 June 
Waird con. Waird, 8 Jan, 
wallace con. Craufard, 20 Jake 
Wallace con. Wallace, 23 Feb. 
Wallace con. Purves, 14 June 
Wailece con, Kennedy, 23 July 
Dr. Wallace con. Symplen, 1 Fuly 
We!wood con. Walwood, 22 Junt 
Welker con. Broun, 18 June 
Vanlovan con. Bruce, 4 Feb. 
V anporten, &c. con. Dick, 28 Jan, 
Wardlaw con. Wadiew, 30 June 
werdlew Supplicant, 20 Novem: 
Warrock con. Brown, 19 July 
Watſon con. Bruce, 18 July | 
Watſon con, Lo. Balmrino, 13 Feb. 
Watſon con. Bruce, 22 Jan. 
Wetſax con. Cunningbam, 4 Decem. 
Watſon, 8c, con. Cruickſbenk, 15 July 
Wauch con. Baillit, lo Feb. 
Wauch con. Dr. Jamiſon, 18 Feb, 
Wauch con. Jemiſon, 14 fan. 
Wauch con. Jamiſon, kec. 7 July 
Waxchop con. Major Bigger, 9 fans 
Waychoy con. Lindſay, 23 Jaly 
Vanſs con. Malloch, 23 Jan. 
Vauſs con. Sendilands, S8ec; 18 Novems 
VYauls con. Lady Bairfoord, 23 Novem. 
L. wedderburn con. Sinclair, 18 Febs 
K. Y:tms con. Thomſon, 17 July 
K- wetems con. L, of May and Applecorſs, 16 


C. wetems con. L. May, Sc. 26 Jan. 
. Viitch con, Wedderly, 6 Decem. 
Pritch con. Pallat, 10 Decem. 
Viitch con. Executors of Ker, 9 Feb. 


INDE X 


1676 


1680 
1681 
1575 
1672 
1672 
$670 
127 
ME 
1678 
1674 
4681 
1680 
1675 
1675 
1678 
1572 
1674 
1673 
1675 
1681 
1672 
1676 
16979 
1680 
1674 
1678 
167S 
1675 
16997 
1579 
—_ 
an. 
1679 
1681 
1692 
1673 
1675 


Peitch con. Executors of Ker and Pallet, 12 Feb. 


Veitch con. Pallat, 11 Novem. 
Veitch con. Pallat and Ker, x Feb, 
Veitch con. Pallat, 20 Decem. 


1675 
1675 
1676 
1676 


The Mr. of the Ship called the Yenvs con. Capt. 


Wilſon, 26 June 
Weer con. EK. Callander, 26 July 
VY/:tr con. E. Callander, 24 Noven. 
pier cons Ruthven, 6 Dicem. 


16973 
1678 
1676 
1678 


| 
wWhytheed con, Lidderdale, 29 Neves, 
Whythead con. Lidderdale, 14 Decem. = 
whytheed con. Jobnfion, &c. 5 Never. 1698 


by: cons Parochioners of S1mingtoun, ec. 2 Decem, 


whyt con. whit, 10 June = 
whyt con. Chattors 21 Feb, 2695 
Whitford con. L. Lamninton, 25 Feb. 1675 
Coll. {#by:joord con. K- Kimarnech, 24 July 1678 
T.. 48508 con. T. Stranrewer, 6 Jan, 158g 
Wil 3e con. Moriſon, 21 uly 1675 
Wilkie con, Moriſon, 5 July 167g 
Wilkie con, Sthart, &c. 23 Jan, 1678 
Capt; Yilſoz con. Mc. of the Snip called the Venus 

Is July 673 


Wil/on caps. Frrewſon and her Spoule, 13 Nov. wr 
Capt; wincbeſter con. owners of the Stup called the 
St. Andrew, 19 July 1673 


hy Wincheſier con; owners of the St. Andrew, - 
une 


I 
Capt. 7ixcheſter con, owners of the Ship called 22 
Andrew, 18 July 1673 
E: Winton con; M: Doxglas, 25 ]uly 1677 
Capt. #iſbett con. B. of Edixtargh, 26 Novem, 1674 


Wiſnart con, Hume, 3 Decems 1679 
Wmphr ay .con, Neilſon, 26 ]uly 1676 
wood con. Kobertſon, 9 Feb. 1672 
Woed con, Kells, 5 June 1672 
word con. Stuart, 7 Jan. 1678 
wood con. Reid, 23 Novem: 1680 
Workman Con. Cranfurd, 20 Novem, 1672 
Wright con. Laurie, 5 Decem. 1672 
Wright, &c. con. Yeutch, 8 Dtcems 1675 
Wriget con. Sheill, 25 July - 1656 
Wright con. Ruthven, 10 Dectn, 168g 
Wrights &c, of Edinbygb, con. the Pendicles, 15 

December 167g 
#rqubart con, Jenſon, 19 June 1692 
Wrqubart con. Daigerno, 1 Jam 1680 
D. YJ'Ork con. E. Argile, 27 July 1677 


Toung con. Carmichael, 17 Novem. 1691 


Toung con. Thomſon, 17 Jax. 1672 
Toung Col, Cockburn, 3 July 1674 
Toung con. Pearſon, 2 Fuly 1678 
Toung Supplicant, 2 7uly 1678 
Young con. L. Reploch, 26 Fant 1680 
Toung con. Pape, &c. 29 Jun 1680 


A® T of Indemnity , 
AR Salvo Fure, 


AR before Anſwer, 
AR of Favour, 
Accompr, vid, Comp, 
Adjudication, 
Admiral, 

Advocar, 

Advocation, 

Aliment, 

Alternative Obligation, 
Annexation, 
Annualrenr, 

Appeal, 

Appryfing, 

Arblrers, 
Arreſiment, 


Afſigney:« 


Ack- Bond, 
Bair 0, vid, Childr cen, 


Baſc Iofefrment, 
Baftardie, 
Behaving as Heir, 


—», 
Brieves, 


cs, 
m_ of Pleas, 
Byding by. 


Aprion, N 
(= data non ſtcuts, 
Caulec onerous, 
Caurloner, 
Cerc fication, 
Charge, 
Chirograpbun, 
Chirurgians, 
Children, _ 
Circumvention, 
CiicumduGiion, 


Ciratſon, 

Clauſe, 

Clauſe of Conqueſt, 
Clauſe Irrirant, 
Clauſe of Rellef, 
Clauſe of Subſtitution, 
Clauſe of Thirlage. 


Clauſe of abſolure Warrandice, 


Clerk to the Bills, 
Collatlon, 

Colledges. 

Commiſſars, 
Commiſſion, 
Commiſſioners of Parllatnent, 
Compenſation, 
Competency, 
Competent and omnſtted, 
Comprs, 

Compr- Books, 

Compr and Reckoning, 
Confirmation, 

Conjun fiar, 
Conqueſt, vid.Clauſez 
Conlenr, 

Confignation, 
Confiabulary, 
Conrinuatlon, 

Contra of Marriages 
Creditor, 

Curaror, 

Cuſtomers. 


Are, 
Death-bed. , 
ebitor non preſumitur donart. 
Decennalis & Trien. polleſſor. 
Declarator, 
Decllnator, 
Decreer, 
Decreet-Arbitral, 


Of che Heads of the following 


Index, or Alphaberical Compend. 


Diſcharge, 
Diſclamatlon, 
Diſpoſition; 
Diſtre(s, 

Diviſion » 

Divorce, 

Donation, 

Donation by a Wiſe, 
Donatar, 

Double Poynding. 


Thear, 

Exchequer, 
Excile, 
Execcurot, 
Executor-Creditot, 
Execution, 
Exceptio falfi, 
Exhlbirion, | 
Exhibition ad delibtranidamy 
———_— == 


Ators, 
Father, 
Fey, 
Fen-Dutles, 
Forreſtry, 
Forfaulture, 
Fraud, ; 
Funeral expences, 
Furiofity, is. 


Ifr, 

Gelb, 
Govcrnour, 

Eir, 

Helr apparent, 
Heirs of Copqueſt, 
Helr-general aRive, 
Heirs of Line, 
Heir-male, 

Heir of a Marriage, 
Heirs-portioners, 
Heirs of Provifion. 
Heirs of Tailzie, 
Heirs of Tacks-men} 
Helrfh'p moveables, 
Heretable, 
Pe con, 
cn 45 WV, 
© 2 Holograph, 


Holograph, 
Homologation, 
Hornivg, 
Husband, 

Hy pothecation. 


Mprobation, 
Incident, 
Indebite ſolutum, 
Inedificatum ſolo cedit ſolo, 
Infefrmenr, 


bitzon, 
Inwuatum pendente lite, 


Inqueſt, 

Ingdirurion, vid. Preſentation, 
lJaiument, 
Inſufficiency, 
InterdiRion, 
Dcereſt, 
Iarerruption, 
Intimarion, 
Intromiſhon, 
Ingruſgon, 

Invaſion, 
Juri(di&ion, 

Jus ſuperveniens, &c. 


Ings Grant, 
Koowledge, 


fy of England, 
Legecy, 
Legitimation, 
Lefion, 

Letters of Credit, 
Lex Rhodie, 
Liferenters, 
Liferent-Eſchear; 
Light upon the May, 
Loan of Moveables, 
Locks penitenti e, 
Lords of Seflion, 
Lucrariyc-ſucceſſor, 
Lyon. 


Apifirats, 
Mandat, 

Manſe, 
Marriage, 
Meljorarlon. 
Merchand, 
Meſſenger, 
Mets cauſa, 
Miniſter, 
Minor, 
Minor non tenttar platitare 8c. 
Minur, 
Minur of proceſs, 
Miſhve Letter, 


Moleſiatlon, 
Move ables. 


Eareſt of Kin, Y 
Non-catry,.. 
Natrar, ; 
Noved amas, 


O'N, 
Oath io Supplement, 


Oath qualified, 
Obligation, 
Office, 

Officer. 


| bars de quate litis, 
Park-dyke, 

Fart and Percinenr, 
Parries having intereſt, 
Partners, 

Paſiurage, 


Patronage, 
Payment, 
P 


Perempror, 

Played Mone 
Poſteſfion, 
Poſleſſor bone fide; 
Poſſeſſor To & trien, 
Poſſefſory Judge 
——— "geenr, 
Preſcription, 
Preſentation, 
Preſumption, 
Priviledge, 
Probation, 

Proceſs, 

Promiſe, 

Property, 
Prorecion, 
Prize-Ship, 
Publication, 

Purluer, 


Reprobator, 
Requifitſon, 
Res juducatse, 
Reſolution, 
Refiirution, 


Reutrentia Maritalis, 
Revetfion, 
Robbery, or Pirracie. 


Ship, 
Simulation, 


Superiority 
$uper-lotroaiſſon, 
penſion, 


Ack, 
Tallzie, 
Teinds, 
Tenor, 
Terce, 
Term of payment, 
Teſtament, 
Thirlage, 
Tranſaction, 
Transferrence, 
Truſt, 
Twypis cauſe, 
Tutor, 
Tutor nominat, 
Tutor in Law. 


Le of payment, 
Ulury, 


Iccarage, _ 
Vinco vincentem, 
Violent Profites, 
Vicious Intromiſſion, 


Alrd, 
Warrandice, 

Warrant, 
Wiſe, 
Witneſſes, 
Witneſs ex offi:i0, 
Witneſs inſert, 
Wodfſer, 
Wodfſetter, 
Write. 


An Alphabetical Compend of the ſecond Part of the Deciſe- 
ons of the Lords of Seſſion, beginning from July 1671. 


and ending with July 1681, 


A C. 


CT OF INDEMNITY, found not 
to liberat the Intromettors with the Money 
ofa perſon then Fortfaulted, and Reftored 
mow of luſtice, in reſpe@ the At of Re- 

ion was before the aft of Indemnity, 
wherein all prior Afts of that Parliament 
are excepted, December 20. 167 1. Countes of Bramford and 

Lady Forrefter contra Earl of Callendey. + 
ACT S.ALVO 1UV RE 1633. found toextend to 

all privat As of Parliament, by-paſt and to come, andto 

Rights thence arifing, and ſo to theAQ of Rehabilitation of 

JohnStuart, by the AQ of Parliament 1621.albeit before the 

faid AR 1633.tht Lotds would not Cbgnoſce upon the ſaid 

Rehabilitation upon the AR Salvo 1621. February 18.1679. 

Laird of Weddertwrn contta Sinclar. 

Ads of Council, granting Favour without antecedent 
Rights in the patty, being repealed or qualified in whole or 
it part, do evactat the benefit ariſing thereby, not my 
terthe Repealing, but a principio if io expreft, inſo far as 
the benefit was not rectived, laniary 3, 1677. Executors 
of Hatcheſon contra Migiſttats of 1yving and Colledge of 
Glaſgow. 

= BEFORE ANSWER V/de probation, lune 
4. 1674. Cockbart tontra Halyburton., 

An A being called in the Outret-Hovuſe, the Certifica- 
tion will not be topped by produRtion of Writs not relating 
to the matter controverted, but if they do relate and . be 
doubtful, they eannot be determined by the Ordinary, 
but as a concluded Canſe by the whole Lords, December 3. 
1675: Arbathnet cotitta Collonel Burk/ay. 

THE ACT OF FAVOYR, Dilcbarging Penal- 
ties, Atbitrary and Pecutiary pains, foutid to reach a De- 
cteet for injury aud affront to a ptivat party. being atthe in- 
ſtance of the Procurator-Fiſcal, but prejudice of the privar 
parties intereſt to be purſued as actorts, December 7. 1675- 
Graht contra Craigy of Dumbarny. 

Ati A by the Otdinarto produce ſome Writes, not be- 
irig equivalenr to Liriſtenteſtation, found not to hinderthe 
Ordinary to pr 4nd deterthine thertin, Febraary 9; 
2681. Cothburn contre go > yo | 

AN ACCOMPT fubſeribtd found taken away by 4 
jwtetior _— + ; unſtbſeribed , Written upon 
the fame Page with the Creditors Hand, fabjoyned to rhe 
ſabfcribed Accompt; and ſtating the Cteditor with the firſt 
Accompt, Debitor in the ſecond, as pe# Note given for the 


ballance, yetthe laſt Ballanice was ed , un 
the Write related thetein wete produced; 1#/y 29. 1699. 
<Aikman coma Tarbat 


ADjVDICATION Pide Hdrs pottioners, jands- 
yy 18, 1672. of Salro# contra Lord Salton and 


Forbes. 

Adjudication viLants ffettdn4t0 the fri by the lateAR of 

'Parlidment, was fot where there #4 an 

A reefs, ef Ren at pare 

AQ, 6-1 + AAnme ce, 

Adjoticmion by Bhavbend,h 
Renorntitg.. 


akena 


Headboards 
_— err mnt: L604) ml efet- 
,t ſet- 
ed toa poſterior Aenling February 4 1675+ H alles 


econ 
; the HetrR&- 


pe # by4 C 
nas Clo. etorns 


for#hick he fhookd 


on, july 21. 1680. The Compriſers of the Eſtate of . 


AD. 


ſee in communi forma, and the Proceſs to be Inrolled at his 
defite, who having Renounced could have ho intcreft, julp 
18.1675. frumg comra 

Adjudications not being upon liquid Debts, but for Im- 
plements, come not in pari paſs, july 16. 1675, Campbel 
and R:4doch contra Stuart of Ardvoriich, 

In an Adjudication where the Defender compeared nor, 
the Superior was rot ſuffered to propone Defences, but all 
was Adj periculs petentis, Noweniber 30. 167 5, Kin- 
loch of Gond:e contra Blair and Strachan. 

Adjudication and a Libel for eflabliſhing 4 Debt, was 
ſuſtained in one Summons, albeit ſome of the Debt was ſuſ- 
pended and under ReduQion, allowing the Reatons to be 
proponed by way of Defence, it they could be inftantly ve- 
rified, otherways to be reſerved contra cxectitionem in Re- 
movings, ot Procefſes for Maills ard Dunes, july 26; 1676 
Boyd contra Boyd of Penkill, 

Adjudication for Implement of a Diſpoſition in Liferent, 
admits of no other Adjudication or Appryſing within the 
yeartocomein with it, butis preferable and excluſive of 
them all, December x2. 1677. Lady Frezer contra Creditors 
of the Lord Frazer and Lady Marr. 

An Adjudication was found not tocome in witha prior 
Adjudication, aſter year and day, albeit theprjor :Adjudg- 
et had delayed the other to cdhtain Sentence for his Debt, 
and albeit Arbiters had given Decreet for making effeual 
the Debr delayed, which Decteet was Reduced oapon enorns 
leſion, but there appeared nothing that it hzJ ptoceeded up- 
on the firſt Adjudgers delaying. the other who might have 
ſharined the delay,” and by applicationto the Lords obtains 
ed Decteet and Adjadication within the year, reſervitg the 
Grounds of thedelay contra executionem, january 2. 1679. 
Johnſton of VVamplray comma 1ohnſton of Sheins. 

An Adjudger within year and day of the firſt Adjudger 
was found not to have acceſs to the Rents1ill he payed the 
firſt Adjudger the whole Expenſes of his Rights and Infeft- 
ments, without allowing {hate for his own intereſt, 
laniiary16. 1680. Gordon of Troquhen contts Hinter. 

An Adjudication was found not redeemable by the sp* 


pedtand Heir Renouncing, though he entered thereafter, 


nor by his .Aſhigney , january 27, 1680, Mcaulay cotitra 
Cranſton and Gurll, 

Adjudication! upon the late 44 was found nll, as pro- 
ceeding a Bond, whereby the ſum was not payable 
rill Kequifition upon fourty days by Iiftrument, February 
11. 1680, Gordon of Troquhen contra Hanter. 

An Adjudication was ſuſtained, though there was @ 

ound of Compenſation againft the Debt, which the 4d- 

ger was not found obliged co deddce, ſting Compenſa- 
tion was not proponed at the obtaitiing 6f the Adjudicar!- 
oh, Jwiie2z. 1686. Grant of Cairnhanyh contri Grant of 
Elches. 

An Adjudication was found not effeAtyal as to Lands in 
ſach « Paroch, nbt deſigned, but found tocomein 
fari paſſw with a prior Adjudger within the year, asto all 
Lands com in the common Deſignation 
inthe Adjudication, though the poſterior 4 ion 
expreſt them norto tins Barony, as the prior . 
tion'did, ſ@ that the 4 not only a ſhare of 
Rents of the L2#dds, bit of the Milns and Woods 


diſt Fenn, notharing wind ofeion, norcoming 


cLords modified che Fendlty to 
A the 


T_T ———— 


2 AL. 


thetenth penny ofthe principal, November 30. 1680, Earl 
of Panmwir contra Durham of Grange. I»; 

In an Adjudication the Debitor not contradifing,Co- 
creditors were found not to have intereſt to ſtop a Decreet 
pronounced by the Ordinar, unleſs they produce a ſufficient 
intereſt, whereupon he muſt hear them, [anwary 22.1681. 
Earl of Dundona/d contra the Laird of Dunlop and his Cre- 
ditors. 

Adjudications within year and day come in par: paſſm, 
not by Reckoning 367 days, but-by the return of the day 
of the ſame denomination the next year, or the day next 
thereafter, Ianwary 26: 1681. Lady B&ngowr contra Hamul- 
ton and others, Fes 

THE ADMIRAL was found lyable for Repetition 
oftheTenths, the Decreet of Adjudication being Reduced, 
January 29+ 1675: Stamfield coma Executors of the Duke 
n__—” 

The Adiniral was found to be Excluded from a Wrack 
Ship and Loadning, by a Gift from the former Admiral, be- 
ing Hetetable Admiral , diſponing the faid Ship, which 
thereupon was found, apd ſome of the Cannons recovered 
before this Admirals Gift, {wy 27+ 167 7- Duke of Torkcon- 
tra Earl of Argile. F 

AN AD Y OC AT was found obliged to Depone whe- 
ther he ſaw a Writ, whereof the Tenor was to be proven, 
and what he ſaw the Tenor ot itto be, albeit hewas Advo- 
cat for the Defender, but was not found obliged to depone, 
what his Client imparted to him of the being or the 
Tenor of that Wriz, any other way than ſhowing him the 
Writ, December 21. 1675. Creditors of VVamphray contra 
Lady VVamphray. ; 

'An Advocat was found obliged to anſwer on a Billina 
matter Alimeptary without a Signet Proceſs, though the 
matter concerned not his lmployment, lanwary 21.1676. 
Hume contra Hume. 

An Advocat cannot compear for a Defender called, re- 
ſiding out ofthe Countrey, though a Sco:ſman, without a 
Warrand in Writ, February 3,1681. contra Stwart of 
«Archattan. 

ADVOCATION was not ſuſtained, becauſe a 
Chamberlain purſucd for the Teinds of the Lord of Rega- 
licy againſt his Vaſſal, before the Bailke of Regality appoin- 
ted by him, lwne 18, 1674, V Vaker contra Brown. 

Advocation of two contrary Cognitions before a Sheriff 
was granted , becauſe the Inqueſt having Voted, fix were 
for Commonty, eight non liquet, and the Chancellor V ot-, 
ed not, whereby the Sherift demured what to do, whether 
there were Probation by the fix poſitives or not, l»/y 9.1675. 
Chieſly contra Baillie of VValſton. 

Advocation vide Decreet, December 12. 1676. Holms 
contra Marihat. | | 

Advocation was found to call that Cauſe before the Lords 
andto flop Proceſs before that, or any other ludge, albeit 
the Advocation was upon Incompetency of a Baillie to 
ludge in a Slander, and that the Purſyuer did proceed before 
the Commiſſar, who was the proper ludge, yet the De- 
dug turned to a Libel, Iuly 3. 1678, Boyd contra 
Sympſen. . 

pi Advocation was ſuſtained at the Inſtance of a Purſu- 
er of a Proceſs upon the iniquity of the ludge, December 16 
1679. .Allancontra Luke and Mckean. 

ALIMENT was found due to a Pofthwmss Child by 
his Fathers eldeſt Son, to whom he had diſponed his whole 
means, m—_ a competent Proviſion to a iDaughter, and 
had provid nothing for this Pofthamus, who was but 
ſhortly conceived before his death, the ſaid Aliment en- 
during only till the Poſthumus Majority, or ſooner if he 
were bredto an Imployment, by which he might Aliment 
himſelf, November x0. 1671. Haſtie and Key his Mother 
contra Haſtie. 

Aliment of Children by a Mother was found not to ob- 
lige the Children for payment, being preſumed to be done 
ex pictate materns, where the Chi had. no conlide- 
table Eftate, or Stock anſwerable to their ity, Februa- 
” 2. 1672. Guthrie contra Laird of Mcker/ton and his Bro- 

er. 


Aliment of an appearand Heir by his Mother Liferenter, 
was found not due to be payed to her ſecond Huſ- 
band, inreſpe@ the Heir had no more Eſtate than what ſhe 
Liferented; and albeit the Father had Diſponed to the ap- 
pearand Heir othes Lands that were his Fathers, which were 
alledged to have been diſponed to the Grand-father in truſt, 
yet that not being declared, nor iaſtrufted, and theDiſpofici- 
on being for Love and Favour,and made long after the 1n- 
tertainment,it was not Red; lbidem, 

Aliment was found on ly due by the Liferentar to a Fiar, 
whole «hole Eftate ſhe Liferemed, and that bis Grand-Fa- 

Kher , who remained inthe Fee ofthe reſt of the Eſtate, was 
lyable for any part ofthe Aliment, Febrwary 26. 1675. 

Wioirefoord contra Laird of Lamingrown, 

Aliment was found due by a brother to his Brothers ſuc- 

eceding to his Fathers Eſtate though ſmall, o be payed in 

.time coming, but not for bygones, they being alimented 

by their M which was preſurned to be ex picrate m4» 


INDE XA. can 


terns, though her means was very ſmall, Jwne 29, 1676. 
Row contra Row. 

Aliment was found due to a Brother by his Brother, as 
Heir t@ bis Father, who was ſuffercd to Reduce a Bond for 
hisBrothers Prencice- fee,in lo far as it exceeded a compehent 
aliment for the years of the Prentice-thip,1#{y 5.1676. Chreſly 
contra Edgar of VVadderly, 

Aliment decerned by the Council to a Wife whom her 
Husband had deſeited, and who had purſued her Husband * 


. to adhere upon the AR of Parliament, and being topped in 


obtaining Divorce, becaule the Biſhop w ould not Excom- 

municat the Husband, as the AR requires, yet the aliment 

was excluded by a poſterior: Appryſing, becaulethe aliment 

was no real Right, Iuly 19. 1676, Sands contra Edmen- 
01. s 

Aliment to Bairns was ſuſtained againſt their Brother ag 
Heir to their Father, though they had Bonds of Proviſion 
beating no Annualrent, nor payable till their age of fifteen, 
which was not come, Isy5. 1677. Children of Lowriftoun 
contra Lowriſtoun. 

Aliment was found due for the Intertainment of a furi- 
ous perſon againſt the Executors of his Mothes, who was 
univerſal Legatrix to his Father, albeic the imtertaingent 
was made by his Siſter, which was notinterptet'to be aza 
Donation, though no agreement was made, ſeing be was 
contltantly furious, and thaugh the intertainment was for 
fourteen years, during which time ihe Executrix was never 
required to receive or intertain him; and ihereforethe Mo- 
dification wasto be in ſo ſarasthe Executrix was [werata, 
in not keeping him in ber Family, 1#/y 23, 1678. Thomſon 
contra VV:lkee. 

Aliment was found due by an Aſſigney toa Gift of Ward 
tothe Heir, acco:ding to his quality, lince he was afligned 
without neceſſity ro alledge that he had intzomented with 
the Ward-lands,unleſs he had been legally excluded; which 
aliment was medificd by the Lords, and it was not found 
lufficient that the Donatar or Aſſigney offered 10 maintain 
him in his own Family, but the Donatars Aſligney was li- 
berat from bygones, during the time the Minors Mother 
alimented him gratis, February 19. 1679. Sibbald of Kair 
contra Falconer. 

An Alimentary Proviſion by the Kings Gift, in favours 
of a Wite and her Children on her feciition, bearing, to 
prevent their flerymg, was found not io be affected by the 
Husbands Debt,or byFurnitureto the Family, for preceecs 
ing years, but only for the Proviſion ot cach year to affet 
that year, December 22.1676. Dick, of Grange contra Sit 
Andrew Dick, 

Alimenting a Grand-Child by a Grand- mother in his Fa- 
thers life, was preſumed to be a Donanon till the Father was 
required to take home his Daughter, which took off thepre« 
ſumption, Lanuary r 1.1680. Gordon contra Leſly. 

Aliment in Meat, Drink and Lodging was tound dueto 
a Siſters Husband who was Debitor, and where the Aliment 
began before Majority, and was continued after, though 
without pation, February 6. 1681. Spence Contra Fowl(is 
Of Rathe, 

AN ALTERNATIVE OBLIGATIO Ncon- 
taining a definit Term of pertormance, the Debitor way 
found not to have his choice after the Term,and when the 
matter was not intire,ſo that he could not chooſe that Mem- 

r which was not intite, Lanwary 18. 1675. Colletors of 
the Kings and Lords Taxation contra Inglis of Straitown. 

ANN ofa Minifter was tound not to bein bon defwnd:, 
nor to need Confirmation, but that it belonged to the Wife, 
Bairns and neareſt of Kin without Confirmation, 1«(y 26. 
1661. Keycontra Miniſters and Parochioners of Carm, The 
_ Iuly p : - 7 by Ker _ Parochioners of Moramfide. 

nn of a Miniſter, in November 
the half of the enſuing 4, A 

Ann was found due to the Executors ofa Miniſter, though 
he had not Wife nor Bairns, and that the Gleib from the 
entry of the next Succeſſor ſucceeding to him pertained to 
that Succefſox, and fell not under the Ann, and that the 
Detun@ having lived til Lanwary, had that whole year for 
his ALD. oy 6 S. / 75+ _ <0 Lord Balmerino. 

n was found duetoa Miniſters Reli&, though he was 
ſuſpended ab officio, ſeing he continued in the Manle, and 
Foſleſſed till his death, Lanwary 26.1670,ReliftofMr. Patrick, 
Scheils contra Parochioners of Weftcalder, The like Il 
30. 1672. Cunninghame contra Earl of Dumfreis, 

Ann was found due to Biſhops by King lame: AR, and 
that a DefunR Biſhop had no right to the Qwors of Teſta- 
ments, who diced in that Biſhops time, or within his Anu, 
unleſs they were actually Confirmed within that time, Noz 
vember 26.1674. VVithart contra Biſhop of Edinburgh. 

Ann of a Miniſtet »as faund not only to belongto his 
Wite, but equally to his neareſt of Kin,having no Children, 
yet without Confirmation, lanwary 22. 1679, Spence and 
Clerkcontra Craig, 

ANNEXAT 1ON of the Kings Property by the Ag 
I593. found notro exclude, bur to be with the burden gf 

ior Feus of the Barronies and Lands there enumerat, aj. 

annexed before, being alſo difſoired in Facliament be. 


fore 


AP. I N D E X, AP. 


fore the ſaids anterior Feus, albeit original Annexations 
would exclude any prior Right, and ſtand to the King as a 
valid Title, yer no Annexations in pofierior Ats 
can operat the ſame, albeit they enumerat lome Lands, 
which in the former Annexations were comprehended as 
pt and pertinent of Baronys formerly annexed and difſol- 
ved, and which were found part and pertinent by the Kings 
Feu:Charter, beating the ſameto be part and pertinent, as 
jaid is, inthis caſethe Feu was cled with immemorial pot- 
1«ffion, and never further accompt made in Exchequer 
th. xefore, February 25. 1679. Kings Advocat contra Earl 
of Aithiſdail. 

ANNVALKRENT was found due bythe uſe of pay- 
ment, though the Bond bore none, and though the ule of 
payment was not by the Crediter himſelf, but by his Mo- 
ther, who atter the Creditors incapacity by a fall from his 
Hoſe, lifted all his Rents, and payed this Annualrent for 
many years, the Creditors Heir was found lyable to conti- 
nuethis Annualrent, which was not found,asif Annualrent 
had been payed by a party, who had neither exprels nor pre- 
ſumed Warrands, but as payment made by Chamberlains 
or Servants, November 14. 1671. Hepburn of Beinſtown con- 

ird of Congiltonn. ; 
— the years in which there was Retention, 
was found to be thereby abated, albeit the AR bear, (the 
Annualrenrs being always payable within the year ) and were 
not ſo payed, becauſe they were not payable, but tuſpended 
by a condition in the Bond, which was not then purged, 
November t 5.1672, Major Bigger contra Laird of Niddery, 
Annualrent, Vide appryſing, Febrwary 6, 1673, Brown of 
wrcontra Nicolas. 
__ was found due after Denounciation, albeit 
the Horning was not Regiltrat, and jo null as to the Eicheat, 
but not as to the Annualrent, Febrwary 11. 1673. Smith 
ntra VVaxch. : 
" Anaualeent was found dae without pation for Money 
expended by Brockers by the cuſtom of Burdeawx, Decem- 
ber 8. 1677. Antemeta Peroncontra Murray, 

Annualrent was found due by an Eng/::h double Bond, 
and the duplication reſtriged thereto, the annualrent 
was found to extend no furtherthan to equalize the princi- 
pal, contorm to the Bond, /anwary 22,1679. Frazer and 
the Laird of Leys contra Hamilton, 

AN APPEAL being given in tothe Lords, appeal- 
ing from their 1nterlocutor to the Parliament, the Lords 
Repcliled the ſame, and declared they would proceed and 
zepreſent the matter to-the King, ſeing by the 63 A, Par. 
14. 1s. 2, The Lords of Seſſion are ordained finallyto de- 
rermine without remeed of appellation to King or Parlia- 
ment; and that by the At 39, Par. 1537. It is declared 
that the Sentences ofthe Senators of the Colledge of luftice 
ſhould have rhe ſame tirength and effeR as the Sentences of 
the Lo1ds of Seſſion had of before, which hath been ever (0 
oble:ved, no appeal having been given in, nor any reduQi- 
on in Parliament ſuſtained, but that of 'Eg/mrowns againſt 
Glencairn for precedency in the Parliament 1649, which 
is now ſimply annulled, Feby. 5.1574. Exrl of Dumfermling 
contra Earl of Callender and Lord A/mond. | 

APPRYSINGS within year and day coming in pars 
pſſ», one of them proceeding on a ſum, for whichthere 
was Infefiment of annualrent, the ſaid annuatrent was pre- 
ferred primo loco for all years precceding the appryſing, by 
the reterv:tion in the AR of Parliament in favours of In- 
feftments of — , albeit _ was wr oyeny- of 
the ground upon theſe bygone annualrents, but they were 
cenlined ke events and ſo the appryſer was ſuffered 
to reſtri& his appryſing to the principal ſum and annual- 
xents after the appryſing, and to paſs from his Infeſtment 
on the appryling , asto the p ding annualrents, and to 
adhere to his firſt Infeftment of annualrents, and to paſs 
from his requifition, as to the bygone annualrents, and ro 
adhere thercto as to the reſt, December 2.24 1671. Campbel 

tra 
rey Appryfing not allowed, was not found thereby null, 
and not excluded by a poſteriora ng firſt allowed, but 
both ro come in part paſſin, N, 2941672. Maxtown cOn- 


ors kings coming bn peri paſo kk ihe fe Wefthal a 
A n ari paſuwitht a 
prying, Ne foul 00% bo ring in « third'sp ryſing #7 


the ſecond, which third was within 4 year 'of the ſecond, 
but not of the firſt, albeit the firſt was ſatisfied and (o ex- 
tint, December 13. 1672. Streercontra Earl of Northesk, 
a fines Save theyeat 1652: 06a lt pies peſiachouih 

Apprylings ſince t 1652; con ari paſſw,t 
or At conirhce by-In : t and Foſ- 
ſllowaher horitelioGind apprytag, and betore the reſt, 
burſo as the annnalrent was brought in with all, as ifit had 
been an appryſing led when In vas taken, in re- 
ſpe& the Statute was new and dubions, and the innualren- 
tar was in bona fide, to ſecure himſUf uſtb# the fit appry- 
or any other was led, February 6/1679. Brown of 
gincheperſon ofthe dpprntind Hele 

- An dppeara 
gratis, by a perſon to without Collufion, was 
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not found void, though he payed nothing, but redeemable 
forten years after he got Right, for the jum contained in 

the appryſing, Febrwary 13.1673. Maxwelcontra Maxwel 
of Tinnell, 

An Appryſing was not found ſatisfiable for the ſum 
payed out, becauſe the appearand Heirs Heendane ny 
right thereto, unleſs it were with the Wifes meansto her be- 
hove, or that ſhe was to be Fiar, and the Heirs to have right 
as her Heirs, Febrwary 2 t. 1673. Richardſon contra Lamond 
and Skem of Halyard:. 

An Appryter having appryſed Lands from his Debitor, 
with the Ground Right and Property, andall other Right, 
and having charged the Superior to Infeft him accoetivg 
to the appryſing in the Lands, was preferred toa poſte- 
rior Appryler Infeft in an annualrent out of the _ 
which was the only Right of the commen Debitor, the fi 
Appryſec havin appryled the ſums ſecured on the Land,and 
the tnfelrmencho oning thereupon, though not mention- 
ing annualrent, November 21. 1673, Fairholm contra Laitd 
ot Rentown and Counteſs of Levin. 

An Appryſing was found afteRed with a Back- bond gran. 
ted by the Appryſer, in prejudice of a lingular Succeſſor in 
the appryſing, it having been granted betore that ſingular 
or ors Infeftment, November 21. 1673. Browncontta. 

ain. 

An Appryſing was ſuſtained to carry the Right ofan an- 
nualrent out of a Tenement, albeit mention was not made 
of the annualcent, but ofthe Ground Right and Property 
and all other Right, there being no more formal Rights 
competing, lanwary 23.1674, N:;bit contra Mein, 

Apprylang proceeding on ſeveral ſums, whereof ſome 
were prior 10 an /nhibition, ſome poltefior, and bein 
quarrelled by a ReduRion on the Inhibition, and becauſe 
the ſums anterior tothe Inhibition, were ſatisfied by lntro- 
miſſion, the Appryſers intremiſſion was tound not to be 
aſcribed wholly to the ſums anterior to the Inhibition, as 
if the poſterior ſums were made null by the Inhibition, but 

to the whole ſums pro rats; yet it was not decided, whether 
in caſe the ſums were not ſatisfied, the Inhibition would 
Reduce the appryſing, as to the ſums poſterior, and if the 
appryſing ſtanding valid, as to the ſums anterior, would 
carry the whole Land, or only a proportional part thereof, 
ſothat the reſt might be affeed with the ſums whereon the 
Inhibition was uſed, Febrwary 10. 1674. Blyth contra Mo- 
riſon of Darſey. 

Several Appryſings being taken Right to atonetime by a 
Buyer, for his ſecurity, his poſſeſſion and intromiſion was 
found aſctibable to the ficit only, till it were ſatisfied, and 
then to the ſecond, _ we i . $ 

An Appryling acquir the Husband of an appearan 
Heir-fervale, was found notto be ſatified by Semen 
ly payed therefore upon the AR berwixt Debitor and Cre- 

itor, where the un deponed, that he got an eaſe on 
the Wifes account, and that it was not acquired by her means 
or moyen, or ſhe to be Fiar therein, lwne 13. 1674. Ri+ 
chardſon contra Palmer, 

An Appryſing both againſt the Principal and Cautioners 
Eſtates was found not to be expired, in reſpe& ofan order 
uſed by the Principal, though not declared, and therefore 
the Appryſers poſſeflion was reſtrifted to his annualrent du= 
ring the legal, by the AR Debitor and Creditor, February 
10.1675, Lady Torwoodhead contra Gairdner. | 

An Appryſing was found not ſatisfiable forthe ſums pay- 
ed forir bya ſecond Brother, who gotit eaſily 'uponthe ac« 


' count ofa Relation when his elder Brother was out of the 


Countrey, February 19,165), Mclurg contra Gordon. 
ed by are ſatiafied,and 
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ſecond Order wasallowed to Redeem from the uſer of the 


firſt Order, andtocome in hisplace, yet not to makethe 
fifſt Lyne Lag arpue, Inly 18. 1676. Gordon of Seaton con- 
= IR th ftheDeb 

An Ap comingin the perſon of the Debitors appa- 
xent -_ was ___ uchabl y yr equivalent 
to what was p tort r being within ten years 
after it pas 3p 4 the a dpprring, and thata ſummons of 
Declarator concluding fatisfaion by intromiſſion , and 
offering to pay'the reſidue after Compt and Reckoning,, 
was found habile and to prorogat the ten years Reverſion, 
withoutany other Order, Imne 26. 1677. Kinca:d Advyocat 
contra Abergeldie. 

An App intromiſſion was found not to be detalked 
by defending againſtanother right exclufive of both paxties, 
and purging it profitably, but the lum ſo expended was al- 
lowed in the ſuper-intromiſſion , more than ſatisfied the 
approſing, Lune 26. 1677. Grahame and Boyd contra Mal- 


An Appryſing for two ſums, whereof the Decreet forthe 
one was gg into a libel before the appryling, was yer 

' ſuſtained for ſecuring the Appryſer from repetition of his 
<a bona fe befoze Citation, November 23. mer 
00 


An Appryſing proceeding upon termly failzies without a 
preceeding Declarator, the ſaids Failzies were found to be 
modified , Nevember 29. 1677. Orrock, of Balram contra 
Moriſe. 

4 Appryſing was found not to expize during the Mino- 
rity of the perſons having Right to.its Reverſion, although 
the ſecond Minor fucceeded to the firſt not as heir, but as 
Appryſer of the Reverſion fromthe firſt Minor, and that 
during both their minorities, the legal ran not, December 
4- 1677, Oliphant contra Hamilton of V Vichaw. | 

An Appryl was ſuſtained though,proceeding on a Bogd 
baving along Term of payment, with a Clauſe irritant, that 
iftwo Terms annualrent ſhould run nogether —_—_— the 
whole principal and annualrent ſhould be payable, albeit 
there was no Declaratar of the irritancy, it not being penal, 
but taking oft the favour to the Debitor by delay of the term, 
and being negative upon not payment, which proves it ſelf, 
andinr thelegal was yet running, /wne 20. 1678. Scot 
of Burnfoot contra Falconer and Edmonſton, 

An Appryſing was found Reduceable in totwm, being for 
a terms p_ _ pd — _ —— 
was not incd againſt the aſligney to the Bon e 
on, yet was faſtained | may theCedent,to whoſe behove the 
appryſing was led, ibidem. 

KR... nm by Reduced, una Bond of Pi 
ums appty fed for was regiltrat a non ſwo judice , being 
ona ror ification, in the Books of any Iludge com- 
petent,which could only extend to the lurifditionin which 
the Debiror lived, and yet it was Regiſtrat only where the 
Cn Lived, Iunc zo, 1678, Aor:iſe contra Orrock, of 
ram. 

An Ap was ſuſtained th it proceeded on a 
Bond, uv ny Jae t _ itno charge 
was uſed , Which then was ordinary, but was not 
now found neceſſary, unleſs there had been Infettment, or 
aclaule of Requiſition, lauwary 14-1679, Farquherſon of 
MC ooeefing. cocked by 4 lictindefthe appearand 

AnA acqui ce Hy o | 
Heir, wat found not R from him forthe ſums 
he axed for it, albcit he got caſe upon his Wites account, 
unleſsit were acquized by the. or to the behoye of 
the Wifes Heirs, or ſheto be Fiar in it, Lanwary 15, 16794 
"An Appin eons 1, i ermly 
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Flag was found reduceable quad thels, becauſe a pare 
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AR, 


charge, nor-in the Execttions, becauſe the Meſſi 

uſed the Letters and gaye the Charge ng "Tudge to the; » 
pryſing. Far —_ * On -o the Lands ap- 
pryſed upon the Letters of appryling is chargin 
appearand foecial = 


Heir to enter 'thereto in ial, was amore; 

leman execution than the execution 4 
en 1 wal. "___ apart, lanwary 16, 1630, 

An Appryling was tedeemable withi e 
terit _ the, perſon of the gen - 
fance ofthe Debitors Children for their proviſions,though 
ne ofihe Debios Ranſele Decontg os, Bot ar th 
inſtance of the Debutor himſelf, De 
contra Na/mith. 26 IE 

Apprylers coming in paripaſſs, one havin i 
reſt could not remove a Tennent without > A we 
ther having a ſmall intereſt, unleſs he offered a ſufficient 
Tennent, paying agreater Rent than the Tennent to bere- 
moved, December 2 I . _— contra 

An Appryſer was found comptable fo 
the S— ofa (mall Tennant lyi womndomamgy wane 
taken Decreet againlt them, acknonledging olleſſion A 
the moſt part, nor no impedintent made ro pſi, but no- 
thing was determined! as tothe common Debitors own poſ.. 
leflion and ; Janwaxy 14. 1681, Schaw of Grim- E 
mat CONtra _— Ra 

An Appryler was not obliged tocompt to hi 

bitor by a - but for his — hs = 
he was diſturbed in his guiilenty uhedebitor, wa fad: 
Or via jwris, but when be returnedto peaccable flion, 
then to compt for the Fenial, danwary 40.1641. Barze 
contra Burnet of Barns, h 

A Appryling was ſuſtained without produftion of the 
Letters of Appryling or executions;but the ground of the 
Debt was found to beproduced in a competi;ion 
thoughthe appryſing was in 1536. being withinprelcripti- 
ON, February 11. 4684. Kenwway contra Crawford, 

ARBITERS inplace ofa Submilſlion, receiving blank 


Bonds, and diſcharges , the recciving the Di 
can never quarrel the Bond as unjuſtly filled up, butispre. 
ſumed to therein , November 27. 1679. Grant 


contra Grant of Awchierblair. 
ARRESTMENT upon the precept of an inferi 
Iudge was found null, becauſe — a—_ te _ 
Rion of that Ludge, though the party in whoſe hands the 
arreſtment was made, dwelt within the jutiſfdition, not 
being there for the time, December 5. 1671. Miller contra 
—_— Crawford and the ; of Biihoptown. 
Arrefimem was preferred to a poſterior poyndi i 
colluſfive, Lazwary 20. 1672+ Bell contia b_—_ ing being 
liamſon, | 
Arreſters competing, a poſterior Arreſter i 
the Term of payment of Lyon arreſied, ESD 
diligence by Decreet, was preferred to a prior atreſtment and 
prior Decreet,in reſpeRt the ſame was before the Term of 
payment of the ſum arteſted, Lanwary 23. 1673. Mather 
contra Smith, Es 
Arreſters competing, theſecond arreſter having in 
and the cauſe co cd at adviſing, the Hr rs war wan 
the feſt Goamapes was preferred, ſeing he had gotten 
ion from the common Deditor, tor ſatisfying his 
and needed not inſiſt in his Summons, that 
now may paſs on his ſurpmons,and the parties Oath 
acknow pg the arrelted, Inly 5.1673. Birme con- 


tra Mowat and Crawford. 
_ Arreſters competi 
ſringhege 


gotart 


the firſt arreſtment and firſt Cits- - 
ed, albeit he continued not his Summons, 

and paymeant,and ſeingthere was no 
to putthem in mals fide of another arreſt- 
ſecond arrefier had brought hi 


ut the 
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vours the Ferm was decerned, forthat ion in which 
the Liferentarhad intereſt, that was = ncila the Houle 
Tepaired, lanwary iy. 1674. Baile of Forweodbead contra 
Naſmith of Pyfſo ang the Tennents © ; 

Was JOU conlignatio 

which the arreftment was led, though it ot 


Jane 1%. 1675. Swpp irc ant. 
a Decreeat was louſed, the Decreet being 
inne go. 1675, Marray contra Hail. 


err, os the Cooder eat, in 


creet to 

relpeth was ſo long to come, Never: 
B47 4, 1675s ; 

_., Aneſim 36 was found louſable, 
aDecreet on the before it was 
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F Arreſtment laid on before the Term of payment of the 
Debt, tor which the atreſtment was made, was poltponed 
t0 a poſterior arreſtment, laid on fora ſum, whereof the 

erm was palt, 1#/y 17.1678. Loid Pitmedden contra Pa- 
terſons, 

An Arreſtment though poſterior, being upon Letters of 
arceltment and exccuncns before Witnelles, was prefered 
to a priorarreſiment by a Tow ns Officer by verbal warrand, 
being »hout Wiineſſes, thouyh alledged to be the cultom 
of the place, Iuly 19.1678. Viarrockcontra Brown, 

Arrtetiment being puriued on to make forthcoming,the 
1 uttuers debitor being dead, the proces was ſuſtained up- 
on citation of his appearand Heir, and any other Decrecr 
eſtabliſhing the debt, for which the arreſtment was laid on 
againit him, was found cffcQual again{t a ſingular Succeſſor 
- acquiring Right to the fum arreſted bona fide tor onerous 
caules, 1n reipett of the arreſtment, which 1s nexus reals, 
lanwary 16. 1679, Earl of VVeyms contra the Lairds of May 
and Aplecroſs. 

Arreſters were preferred to a ſum blank in the creditors 
name, the Bond being in the Debitors hand blank, unicls 
he whoſe name was to be tilled up prove, that his name was 
filled up before the arreftment, and ſo int1mat or ſhown to 
the Granter of the Bond, November 29. 1679. Bain of 
Pitcarrly contra Memillan , Cunnmghame and Hamilton. 

Arreitment was found not to hinder poynding by another 
Creditor, albeit the arreltment was for Excile, December 
4. 1679. Forreſter contra Tack( men of the Exciſe ot E- 
dinbwurgh, 

An Arreſter inſiſting to make forthcoming, the Oath of 
the party acknowledging, that the time of the arrcſting he 
was debitor by wiit, which thereafter was cancelled upon 
performance of the cauſe,that quality was rejeQed, but he 
was admittedto prove it otherways than by his oath, orto 
prove the Tenor of the Writ,that it was a Contra@ bearing 
the price to be for ſome Cows, which were to be delivered, 
not to burden him, unleſs the delivery were proven, De- 
cember 24.1679. Humecontta Tailtior, 

Arreſtment being laid on upon Heirship moveables, the 
haver was liberat making forthcoming, ipſa corpora, which 
were ordained to be Rouped by the Magittrats of the place, 
and the pricedelivered tothe Arreſter, November 12.1680, 
Stevinſon contra Pax. 

An Arreſter was preferred to an Executor Confirming 
the ſum arreſied, and obtaining Decreetto make forthcom- 
ing, but not having poynded ; albeit the Debicor was dead 
betorethe ation on the arreſtment, which did not annul 
the arreſtment, as Inhibitions are annulled, becauſe the ar- 
reſtment is a prohibition to the party, in #hoſe hands itis 
made, to pay,who is the Creditor, biit Inhibition is a pro- 
hibition to the debitor to alienat, Ianuary 20. 168 t. Ridde! 
contra Maxwel. 

ASSI GNEY Videſuperiour, lanwary 29. 1673+ Ogtl- 
vie contra Kinloch of Bandoch. 

Aſligney Vide Contrat, February 9, 1673, Dick, contra 
Muck&doch, 

An Aſligneyto a Decreet was admitted to take Proteſtari- 
on againlt a Suſpention raiſed againſt the Cedent, after the 
Cedents death, without Wakcning or Transferring. ſeing 
the Aſlignation was intimat in the Cedents life, /#/y 23. 
1673. Laird of Baynebarroch contra Yiicount of Kenmarr, 

An Aſligney was found to have Right to a Diſpoſition of 
Lands feu, being aſſigned before Infeftment, and madeto 
Heirs and Aſligneys,aibcit the Aſſigney was not in friend- 
ſhip with the Diſponer, who was to be his Superior in the 
Feu, and (hat the Sup:riour had conſigned a Diſpoſition to 
the Cedent in a Suſpenſion againſt him, December 23.1673. 
Ogilvie contra Kinl:ch of Bandoch. 

Aſſigney Vide Oath, Somervail contra 

An Aſligneytoa Tack having conlented to a Sub-tack, 
granted io the Tackiſ-man, by which Sub-tack, the duty 
was payabletothe Aſligney, was found lyable forthe Rent 
to the Maſter of the ground, as poſleſſing by the Sub-tack(- 
man, though hedid not receive payment from him, No- 
vember 24, 16 74. Patoncontra Couſton. 

An Aſhgney by an Executor was found notto be exclud- 
ed by adiſc granted by the Executor after the Aſligna- 
tion intimat, the Aſſigney having obtained Sentence in the 
lifetime of the Executor, though afrerthe diſcharge, No- 
vember 24. 1674. Buſne contra Arnot. 

An Aſſignation by a Wife to her Husband of an heretable 
fſum,not intimat during that Husbands lifetime, was found 
to be raken away by a general Afſignation by that ſame Huſ- 
band, to that ſame Wife, though it was not intimat, but 
was valid asa Retroceſſion ofan aſfignation, which needs 
no intimation, December 2.1674. Craig: contra Laird of 
Wodderth, 3 » 

An Aſfigney not having intimat his aſſignation by inftru- 
ment, but the Debitor having known of n and Bro 
him payment , the ſame was found relevant to ex- 
clude an arreſtment after that promiſe, but found only pro- 
bable by Writ, or the arrefters oath, yet if the promile was 

not ſo proven, and the arrefter preferred, the Debitor was 
declared — December 11. 1674« Elphing- 
ftoncontra Hume and the Laird of Srenhep, 


Aſſigneys competing upon mutual Reduſtions, the p0« 
ſterior allignation was ReCuced as » ithout an onercus caule 
by the prior afſignation. though alto gratuitous, and that 
upon the warrandice from proper fait and deed, implyed 
therein, as to * hich the aſligney is Creditorto the Cedent, 
though the laſt aſlignation was firſt intmar, Iw 715, 1675- 
Alexander contra Lundres, 

an Allignation by a Malterto his Chamberlain, bearing 
to be tor payment ofcertain Creditors nominat, afligning 
a Merchants Bond, the aſlignation being delivered to the 
Chamberlain, and intimat ro the Merchant, though nor 
dclivered to the Creditors, was found preferable to an ar- 
reſtment of another Creditor,being poſterior, ly 29.1675. 
Eatl of Fanmair contra Colliſon, &c. 

An Aſlignation of Bonds was found to reach a Bond of 
Cor:oboration of thele Bonds, though polteriorto the af- 
ſignation, and not mentioned therein, feing it is in the 
alligneys hand, and lo preſumed to be delivered by the Ce- 
dent, albeit the aſlignation bare not with all that hath, or 
may follow thereupon, which is but an explicatory Clauſe 
of Style, which incft de jure, February 3. 1676. Culriecon- 
tra Earl of Atvlie. 

Allignation, Vide Inhibition, Febrwary tt. 1676: Bruce 
contra Mitchel. 

Aſſigneys or other ſingular Succeſſors having rightto ap- 
pr3 ſlings, were found lyable to their Cedents or authors 
backbond,in any competition before the appryling be com - 
pleat by an Infefrment,and became an intedeemable Right 
Iu'y 5, 1696. Gordon contra Shem and Crawford. 

An Aſſignation to a Diſpoſition of Lands donedireQly, 
or by con(tituting an annualrene, though it had been intt- 
mat, was foilnd to have no cfteR againſt a ſingular ſuccefſor, 
aſligned to the Diſpoſition, after the granting of the annu- 
alrent,ſeing the afligney compleated the Diſpoſition by 1n- 
fettment, lane 20. 1676. Brown contra Smiths. 

An Aſligney was preferred to a poſterior arreſter, though 
the common Debitor was Bankrupt, yet his aflignation was 
not found a yoluntar gratification, in reſpe&t the afligney 
had uſed the firſt diligence by horning before thearreftment 
+07 20,1677. Biſhop ct Glaſgow contra Nicolas and 

wyYn. 

An Aſſigney purſuing in his Cedents Name, and not his 
own, the oath of his Cedent was admitted againſt him 
though heproductd an aflignation, leing it was not intimat 
till ihe matter became l1tig1ous by a purſiir, February 2 
1678, Frazer Sonto the Maſter of Salton contra Frazer of 
Streichen. 

An Aſſigney or {ingular Succeſſor to a Tutor or Curator 
was excluded by the Minor till his authors compts were 
made, but he was inſtantly appointed to givein his Charge 
that he might have Retennon of what ſhould be found due 
after he had made his accompts, December, 2, 1679. Clei- 
land contra Baillic of Lamingtown., : 

An Aſſigney by a Chambu1lain was found not to be ex- 
cluded till the Chamberlain made his accomprs, tiuat be. 
ing a priviledge peculiar to Minors, againſt Tutors and Cy- 
rators; Nor was Compentation tultained again the a(- 
ſigney, it the Chamberlain by his Fatory was only lyabla 
for his intromiſſions, unleſs his intromifions were in- 
tantly liquidat, but only, if he was lyable for diligence, and 
ſo for omiſſion, conform to a particular Kental, lanuary 
1680. Mcbyide contra Lord Mel: 1/, 

An Afigney was preterred to an atreſter, whoſe aſligna- 
tion was intimat before the arreſtment, although the af. 
ſignationdid then remain in the Cedents hand, and intt- 
mation was made by him, being granted for ſatisfying a 
debt due by the afſigney, February 24. 1680, Mclurg con- 
tra Blackwood. 

A BACK-BOND was found eftetual, declari 

rſons name filled upin a Blank-bond in wuſt, - os = 

ove of another perion, againſt the arrefter ofthe ſum, for 
the debt " nnnnpaten, without neceſſity of Inti- 
mation of the Bac nd, February 5.1678. Mchenzi - 
tra VVatſon and Stwarr. PD 

BAIRANS proviſions by a bond delivered, w 
valid Rights, nor reveckedle by the Parents, ———_ 
without Fraud,are preferable to poſterior Creditors, but the 
delivery thereof is not preſumed to have been before the 
contraQting of poſterior-debts; but muſt be proven, Ne- 
vember 14, 1676, Inglis contra Children of Boſwe!. 

Bairns part was found competent to the Executor of a ſe- 
cond Son, though he had a conſiderable proviſion in Land 
trom the DefunR, ſeing it bore notin ſatisfattion ofthe 
roman part, and _ —_ CO of the Land, Fe- 
ruary 1 4. 1677. Dukeand Dutches of Buckc/, 

Earl of Tweddale. Es. 2a 

Bairns proviſions being ſecured by Infeftment before an- 
terior Creditors, was found preferable to them and not 
fraudulent, the Father having a ſufficient viſible Eftateto 
ſatisfie his anterior debts, and the faids proviſions when 
they were granted,after which Infeftments the proviſions 
were not fi Revockable, nor ambulatory as Bonds of 
proviſion undelivered are, /an»47y 6. 1677, Children of 
Yrſwal contra the Creditors, 

FE Bairns' 


6 BA. 


Bairns proviſions by Contrat of Marriage, providing a 
ſam to the younger Children, were found to be but ſubiti 
tutions to the Father in theſe ſums, and noras Bonds of 
provifion delivered to Bairns nominatim, ſo that the Fathers 
Creditors after the ſaid Contra, and after the Inhibition 
thereon, were preferred tothe Bairns, January 24, 1677+ 
Grahame contra Hume. ; 

Bairns proviſions by bond, after a Teſtament nominat- 
ing them Executors, was found not to import that they 
ſhould have the Executry, and the Heir be obliged for thz 
poſterior Bonds of proviſion, but that theſe bonds ſhould 
firſt affe& the Executry, being moveable, February 22. 1677. 
Belthes of Tofts contra Belshes. 

Bairns proviſions by bonds payable at ſuch an age, and 
not bearing the portions ofthe ng to accreſce to the 
ſurviving, was found not to be due for theſe Bairns who li. 
ved not io that age, and had no iſſue. 1b:dem. 

Bairns proriſions by bonds delivered in /cige powſtie, were 
found as debts to be taken off the whole Executry before 
divifion, and rhat the Bairns had their Bairns part of what 
remained free, but that their bonds was not to beallowed 10 
them in part of their Bairns part, without burdening the 
Wifes part, or Deads part, /»/y 16. 1678. Murray: COntra 


ays. 

4D Vide Children. : 

A BOND conditional was found effe&ual, though it 
neither obliged the Granter, nor the immediat Heir- male 
of his Body, but Heirs-male, or other Heirs or Executors, 
not being Heirs-male of his own body, December 15.1677 
Nicolſoncontra Nicolſon. 

A Bond for a great ſum of meney, beating to be lent, 
was not found null, becauſe it was notourthat the Credi- 
tor could not lend ſuch a ſum, nor condeſcend upon a law- 
ful cauſe, but Witneſſes were Examined ex officio, toclear 
whether the bond was ob txrpem cauſam, lanuary 11.1681, 
Lwndy contra Marqueſs of Dowglas. 

BANKRVPT; Vide Hotning, February 12. 1675+» 
Veitchcontra Executors of Key and Pallar. 

A Bankrupts declaring that goods which he ſold, belong- 
edto another, and were fold by him as Fator, was not 
found probative againſt his Creditors, February 11, 1680, 
Gordon of Troquhen contra Hunter. 

A BARG A IN of Vidual made beforethe At anent 
weighing of Vitual, was found not to be by weight, but 
by meaſure, lanwary 7. 1681. Ogilby of Logie contra Haz 
m1:lton, 

BARONS were found to have right to decern againſt 
their Tennents for tranſgrefling penal Statutes, and that the 
ſame did not ſolly belong to the Kings Courts, butthat 
when the\King by Proclamation diſcharged penal Statutes, 
it excludes Barons as to all Tranſgreſſions, not execute, or 
ſatisfied by payment or fecutity before the Proclamation, 
February 3.1674, Robertſon of Strowan contra Cameron. 

A BASE INFEFTMENT granted by a Huſ- 
band to his Wife, in lieu of Lands provided to her by ber 
Contra of Marriage, which ſhe had renounced, was found 
valid, and preferred to a poſterior publick Ilnfeftment of 
annualrent, granted by the Husband to his Creditor, albeit 
neither the Husband nor Wife were in natural poſſeſſion by 
themſelves, nor Tennents, of the liferent Lands, but the 
Husbands Mother was in poſſelion by her liferent-right, 

anted by her Good-father, whoſe poſſeſſion was repute, 

th the Husband and the Wifes poſſeſſion, February 21. 
1672. Red contra Counteſs of Dundee. 

Baſe Infeftments competing, that which was cled with 
poſſeſſion was ſuſtained, to exclude a prior baſe Infeftment, 
unleſs a progreſs from the King as common author, or poſ- 
ſeſſion 40 years, fince the AR of Preſcription was proven, 
albeit the Defender could prove no better Right than the 
Parſuer, ſeing he is in Poſſeſſion cum titulo, which only 
can be taken away by a valid Right, and no acknowledge- 
ment of any party, as being common authoris valid, un- 
leſs his progreſs inſtru him commonAuthor,l»ne 16.1674 
Brown contra Imnerweek, 

BASTARDY was excluded by the cobabitation 
of the Father and Mother as man and wiſe, Ianwary1s, 
1676. Swinton contra Kazlls. 

Baftardy was found not to imped the Baſtard effeQually 
to Teſt and grant Legacies, having obtained Legitimation, 
vith powerto Teſt, Iwne 18. 1678. Commiſſioners ofthe 
Shire of Berwick contra Craw. 

Baſtardy was ſuſtained to be declared gpon the Defunts 

repute upon a general Citation at the Mercat 
Croſs only, unleſs com were made for a party who 
would ſucceed if he were not Baſtard, in which caſe acitati- 
on againſt him was found necefſary, and that it was ſuffici- 
ent now to condeſcend who was the Baſtards Father and 
Mother, though it was not libelled, December 11.1679. So- 
| aſians . found be inftructed preſumptive 

| was notto bei 

libelling - to the partiesFather andMother was aorcncnicd, 
which is a Wenaton, but that it required a poſitive probati- 
On, thatthe Defun& was commonly Baſtard in his 


life, Lanyary 6.1680, Semervail contra Stains, 
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BEHAVING as Heir by Intromiffion with the 1n- 
trometters Fathers Rents, was not eleided, becaulc he poi; 
ſeſſed as Heir to his Goodfir, whereas bis Father died la(t 
Infeft, neither was his pretence of Ignorance reipefed 
maintain his Infefiment, as a colourable Title, teing he 
was Maſter of his Fathers Writs, November 23, 1671, Ko« 
bertſon contra Sinclar of Ratrar. 

Behaving as heir by lnirometting with Heirſhip move. 
ables, was tound not clided, becauſe the Detuntt dicd Ree 
bel, and his Eſcheat was gifted betore Inttomiſſion, unleſs 
there had been a Declarator of Eſcheat before intenting of 
this cauſe, which operats as a Confirmation of moveables, 
Or that the Intromettor had Warrand from the Donatar,or 
the Gift wereto his behove, Iune 10.1674. Lady Spencer. 
field contra Hamilton of Kilbrachmont. 

Behaving as Heir by Intromitlion with heirſhip move. 
ables was cleided, becaule the DetunR died Rebel, and his 
Eſcheat was gifted and declared in his own litetime, De- 
cember 22,1674. Heirs of Seaton of Blair contra Seaton. 

Behaving as Heir was not inferred by proponing payment 
and ſuccumbing, though that exception execrned the Pur- 
ſuers from proving the paſſive Titles, the Defender having 
no intereſt to propone it if he Repteſentnot, lunwary :1. 
1675. Telpher contra Corſan, 

Behaving as Heir by Intrometting with Heirſl:ip move. 
ables nas eleided, becauſe the Defuntt dicd at the Horn, and 
the appearand heir obraining a gitt ot Eicheat betore inten. 
ting ofthis capſe, though atier his !ntromiſſion, and a1be. 
it not declared, he being in poſſeſſion of the Eſcheat Goods, 
February 10.1676. Grant contra Grant, 

Behaving as heir was not inferred by getting benefit by 
Tranſation witha party having right from the Detun& in 
lets, and by being obliged to acquire the Deſuns debr, and 
to appryzethereon, and to communicat the benefit of that 
Appryling, unleſs a deed had been done communicating the 
right that might have been competent tothe Diſponer as ap. 
parent Heir, or that the apparent Heir had rolleiſed by an 
appryſing »r adjudicaiion led againſt him for his own or his 
Fathers Dcbts, to whom he was hcir, and not forthe De. 
funds proper Debts, to whom he was apparent heir, al- 
though it was a Cautionry for the Defun@, 1ly 19. 1676, 
Nevoy contra Lord Ba/merino, 

Behaving as heir vas found not inferred by an apparent 
heirs cauſing appryle the DefunQs Eſtate upon the apparent 
heirs proper debt, unleſs he, or theſe deriving right from 
him lntromet, but was found toinfer the ſame by intro- 
metring with Rents, or Feu-dntics, or entering of Vaſ 
ſals,albeit the appryſing proceeded not upon a ſimulat bond, 
but uyon a true debt, contraſted before the Defunts death, 
December 13 1676, Inter coſdem. 

IN BENEFICES anannualrent oftemporal Lands 
mentioned in the Kings Confirmation.was found not in- 
firucted by Tranſumpts, by an Inſtrument not done judici- 
ally ofthe Charter of Mortification and confirmation, un- 
leſs Poſſeſſion were inſtruted conform, November yg, 1675. 
Fleming contra Town of Cowper, 

Beneficed perſons were found not to have power to grant 
reſentation to any peſon, and atter his deceaſe to another 
y ſubſtitution, and that the ſame is not alike with the con- 

junRion oftwo perſons in Offices, capable of both joymily, 
January 24.1677, Stuart of Innernytie contra Nairn. 

BILLS OF EXCHANGE drawn upon more 

[ye accepted by one without limitation, was found 

y the cuſtom of Merchants, to make him lyable for the 
whole ſum ofthe Bill, though it contained no clauſe con- 
junRly or ſeverally, or the equivalent, lauuary 29. 1675. 
Mcmorland contra Maxwell, 

Bills, Vide ſtrangers, November 13. 1675, Vans contra 
$andiland; and ſtrangers of Hamburgh. 

A Bill of Exchange being coderadec be payed toaperion 
who had a fixed Relidence, __ to be abſent when 
the Bill cameto his Dwelling, and the Bill being eſented 
by another, was accepted when  _ or then it 
was not the perſon to whom it was ordered, be being abſent, 
and not having ordered to pay itto another, and at the res 
turn of that perſon, theBill being rightly ordered to him,and 
ſent to be preſented, but before that, the perſon on whom it 
was drawn was broke and fled, therefore the Drawer of the 
Bill was found lyableto make the ſame good, ſeing there 
was no determined time to preſent a Bill, but with conve- 
lady, andere tne nas ped wane po ey _ a2 yt 

ep of itz er Bills drawn af- 
tex were anſwered, and that no o- me = _= 
acceptance, or not-payment, ſeing the party was bro 
and fled, 1»/y 1.1676, Door Wallace contra Sympſon. 

Bills of Exchange, vide a Merchants Letters, &c. 

deliverances 


. 1. Bills with thereon , which are as parts of 

: Proceſſes contajned in the Decreet, are ordained to be de- . 
- tained by the C and not to begiyento the parties by 

A& of Sederunt, Inly 14. 1680. 


A BISHOPS Executors was found to have righeto 
Nwet: of Teftaments, aually Confirmed within the De- 
funds life, orwithin his Annat, but to none Confirmed 
thereafter, albcis the Perſon whoſe Teſtament was —" 
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ed died within the defun@ Biſhops time, or his Annat, or 
thoughin that time EdiQs were >erved, Charges given, or 
Expcutors decerned, unleſs atually Confirmed , 1»/y 6. 
1676. Biſhop of Edinburgh conrra Captain Wishart. 

A BLANK BOND beingloft, and reterred tothe 
debitors oath, who conteſled the lame, and both pantics a- 
grecing upon thedate, lum and witnefles, thedebitor was 
gecerned to pay the ſum to the perſon, to whom he deliver- 
<3 the blank-bond, upon caution to re- found, in caſe he 
weic diſtreſſed upon a Bond containing the ſame ſum, date, 
ang wn incfles, une 27. 1676, Gibſon contra Fife, 

A Elank bond Tran{mitnted by a creditor, by the delive- 
xy thereof to a third paity, the ſame was found not to be ex- 
cluded, becauſe the true caule of the bond was not perform- 

. ed, which was underſtood as paſt from by granting the bond 
blank in the creditors name, December 19. 1676, Grant 
of Roſaſolis contra Lord Banff. 

A Blank bond in the creditors name, being delivered by 
a Rebelto bis creditor, before declarator, in tatisfation of 
a debt before Rebellion, was found preferable to the Dona- 
tar, in the ſame way asifthe Rebel had given an Aſlignati- 
onto his Creditor, who thereupon had obtained a new bond 
from the debitor, and witneſles were admitredto prove that 
the creditor had in his hand the forclaid blank bond before 
declarator, which was found ſufficient, whether his name 
was filled up therein before declarator, or that it was then 
found in his hands, {anwary 17. 1677. Lord Bamff contra 
Grant of Reſaſolis. 

A Blank bond being acknowledged by oath, was decern- 
edto be payed to an Executor, he finding caution 10 war- 
rand thedebitor, as to any bond ot the ſame date and wit- 
neſles in this bond, being condeſcended on by the debitor, 
January 4-1678.Peebles contra Tennents of Roſfie. 

A Blank writ inthe name, being ſo acknowledged by the 
xeceiver of it, yet he was not found obliged to prove the de- 
livery thereof, orthe filling up of his name in thegranters 
leige powſtie, which was preſumed from his having ot it, un- 

contrary was proven by hisoath, or otherwiſe by writ, 
or witneſſes, /uly 9, 1678. Henriſon of Forde! contra the 
Laird of Carrubber. 

A'BLOODWIT. was decerned againft an Heretor 
Infeft by the King, cm cxurirs & bloodwnrs by his own Bail- 
lie contiiture by himſelf, albeit the Blood was not com- 
mitted within his Land, yer he was conveenable at his own 
Count, ratrone domiciln, & was found not conveenable again 
before the Sheriff, Iwne 30. 1680. Procurator-filcal of 
Pearth contra Dunbarnie and lohnſton. 

BRIEVS vwereprohibite to be given out ofthe Chan- 
celary,till Intimation were made to the DefunQs Relations, 
named in the warrand of the ludge to whom the Brieve was 
to be dizeed, that they might appear and defend, February 
6.1680, Napiers Supplicant, 

A BVRGHS immemorial and common cuſtom to 
give Scaſin by one of thelr Baillies upon Reſignation of 
Lands, belonging tothem in Superiority, though not hol- 
ding durgage, was ſuſlained as tothelethat are paſt by that 
cuſtom, but prohibite and declared null intime coming, if 
there be no Charter and Seaſin in common form, December 
14.1671. Duff and Brown contra Forbes of Cullodin, 

A Burgh of Baroty being ereQted ina Barons Charter, 
with the Incorporation of ſeveral Trades, the faids ſeveral 
Trades were found to have Right to make As for the good 
ofthe Trades, and to fine theie of the Trades for tranigreſ- 
ſing thereof, without prejudice to the Baron Baillie of his 
ate, who may appoint Viſitors, butthele cannot fine, but 

rt as witneſſes, and the Baillie may fine, but is not limmi- 
ted in the choice of theſe Viſitors, whether within or with- 
outthe Burgh, Nevember 22. 1677. Fleshers in the Can- 
nongate contra the Tor n of Edinburgh, 

A BVRGH-ROYAL puriuing the Inhabitants of 
a Burgh of Barony for contraveening the A of caution to 
defiſt from free-mens Trade, the ſum tnons was ſuſtained, 
though upon fix days by priviledge, and though the Burgh 

roduced not their Charter, it being notour they were a 

urgh-Royal; and though the Lotd of the Burgh of Baro- 
ny was not called, in reſpe@ the proceſs proceeded up- 
on the Inhabitants AR ofeaution, January 17.1672. Lord 
Lovat and Kintail contra Mcdonald. 

A Burgh-Royal was found by Declarator to have no Right 
to impoſe Stents without authority of Patliament for rheir 
common Interefts,1i]l publick Intimation be made by Tuck 
of Drum, for conveening the whole Inhabitants, to ſhow 
the cauſe of theic Impoſition to be neceſſary and profitable, 
andto obje@t againſt the Stent-maſlers, and that afier 
Ba h_ _ _ the fame ſhould remain in the Clerks 

s four days, every perſon might obje@ againſt the 
inequality of their T r11On; hich Ooder! being aſledged 
to be contiav » the Burgh was ordained to condeſcend 
upon their Commen-Go6d, 4nd how it was exhauſted, but 
it the ſaid order was oblerved,the Lords inclined notto hear 
the parties upon any inequality in their Stent, made by 
ſworn Stent-maſtets, arleis the ſame had beetralledged the 
time of the making of the Stent, as ſaid is, February 14. 
1672, Forbes of m cofitta the Town of Innerneſe, 
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ABurgh-Royal ereQted with the priviledge of eleQing theit 
Magiſtrats, was found not thereby to exclude the Right of 
the Lord of Eceftion, who by his Infefiment had power to 
cle@ one of the Baillies, when the Burgh was a Burgh of Re- 
galiry, which the ſubſequent eretion could not alter, 1s- 
7 14. 1676, Town of Aberbrotheck contra Earl of Pan 
muy, « 

Burghs.Royal were found only to have Right to import 
Salt and Brandy, and that the liberty — iO others to 
export Beeff ard Fiſh, did not infer a liberty to 1mport Salt 
for that purpoſe, but to buy the lame from Burrows Royal, 
and that the Council might make the price of the Salt ro be 
anſwered to the Countiey at that Raic, and the penalty of 
un- free:mens exporting or importing, contrary tothe A, 
1572. was fourd only to beconfiication of the Goods ſo 
exported and imponted, being deprehended in the poſſeſli- 
on of the exporter or importer, he being an un-free- man, 
the one half to the King, the other to the Burgh deprehen- 
der,and that this AR did derogat from the tormer AR, con- 
filcatingihe whole moveables, bur that an offer to a Burgh 
Royal, as is competent to ſtrangers, did not fecure un-fiee 
Importers, December 7, 1676. Townof Gla/gow and Dum- 
barton contra un-free-men of Greenock, 

A Burgh Royal was found to have Right, not only to the 
proportion of 1mpoſition, but alſo of ſtent laid on for 
the neceſſity and utility of the Burgh, by the plurality ot the 
Incorporation, who did upon lawtul Intimation meer, but 
only to burden the Tenements,and the Stock and Trade of 
Merchants and Tradef- men by fworn Stent- maſters, upon 
the beſt Information of their ſtock and profit ofthe Burge(- 
ſes, allowing theſe »ho complained of inequality, to de- 
pone upon their Stock and profit, lanwary 11. 1678. Town 
of Aberdeen contra Lek and other Inhabuants. 

A Burgh- Royal by the AQ 1672. Ratifying the priviledg- 
es of Royal Burrows, were found only to have right tothe 
halt of the Goods unwarrantably Imported, or Exported, 
contrary to that AR, when ſuch Goods were deprehended 
in the poſteſſion of the Importer, or Exporter, andthat ei- 
ther by ſeiſure, when the Goods are within the Liberties of 
the Burgh yn , or by arrefiment wherever the 
Goods were, being then in the poſſeſſion of the Exporter, 
or Importer, but where the Exporter or Imponer doth not 
make entry ofthe laids Goods, pro poſſeſſore habetwy qui do- 
lo deffit poſſidere, and therefore arretiment in his hands, 1s 
always effetual, as it he didpoſſeſs, but there is no labes 
reali; affeting the Goods, making them confiſcable when 
out oft the Exporter or imponers attual poſſetſion, and the 
faid At derogats from any other confiication by priorAQs 
December 20, 1678. Townot G/a/gow contra un-free-men 
ofthe Town of Greenock, 

A Burgh- Royal erected with all priviledges, was found 
not obliged to conſtiure Deacons of the ordinary Trades, 
} aving a ſhare in the Council and Government, ſeingthey 
had been Governed without theſe morethan 40 years, and 
the Town beirg ſmall, the Magiftrats were ſufficient tor the 
Overſight of all the Trades, Febrwary 20,1679, Trades of 
Bruntiſland contra the Magiſtrats thereof. 

A ou upon complaint of their Baillies, 23 be- 
ing repreached as unjuſt ludges, bankrupt Raſcals, and 0- 
ther ſuch opprobrious words, the Town Council having 
fined the party in 50 Dollers, The Lords found the Decrect 
null, becauſe the Town Council had no luriſdition, but 
ſuſtained its a Libel ; and finding the reproachful words 
proven, they modified the fineto 15 Dollers, in reſpeRtihe 
perty had been impriſoned by the Magiſtraty, and craved 
pardon of them upon his knees, November 14. 1679. Town 
of Kirkaldy contra Dowgal, 

A Burgh-Royal undertaking a ſhare of an other Burghs 
publick burden, by contra@ ſubſcribed by the Magiftrats 
and Council of both Burrows, and bearing to be a Tranſ- 
ation, the Burgh undertaking being challenged bythe V- 
ſurpers, the Contra was found null, and either panty re- 
ſtored to their _— as before the Contra, albeit pay- 
ment was made of the burden undertaken, for ſome time 
sfier the Kings Reftauration, 1lonwarys. 1681, The Town 
of Wigtoun contra theTown of S1ranraver. 

c—_ yals = won apparently exorbitant, any 

complaining of their being improportionally burden- 

Fa nith the half of the Towns ſtent, the Town me ordain- 

edto name the moſt unſuſpe@ perſons-in the Town, that 

the Lords might name two or three to confiderand propor- 
tion that tent upon oath, lanuary 11. 1681. Town of Bawf 
contra R#/ſel. 

In _ Royal Deaconty was refuſed to the ordinary 
Trades,who never had ther, it —— fince Ereted, but 
that the third part of the Council be Tradei- men, 
and Viſitors eleted out ofevery Trade, and the Compofiri- 
ons of Tradeſ:men for their m to belong half to the 
Towh and halftothe Trade and that each Trade might have 
a Box and Box-maſter, but no meeting for making Acts or 
Jlurifdifion, lanwary 20. 1681. Trades of Brantifland con- 
tra Town of Brantiſland. 

A Burgh-Royal was found obliged to eleQ yearly, the old 
Gouncil confi lageftrogen Merchamis, = "x 

Zz Tradeſ- 
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Tradei-men, and thele (ſhould chooſe the new Council 
yearly at Michaelmaſe, and- both, with the Deacons of 
Craits ſhould choole the Mogiſtrats, and new Officers »ith- 
in Burgh, and that the mjor part of the Council ſhould 
Rill be changed, and none bear Magiſtracy above two years 
together, conform to the Atts of Parliament, which were 
not found in de{uetude, or preſcribed by the contrary cus 
ftom of the Burgh as privat Rights, January 27.1681, Jack 
contra Town of Stirling. Where it was alſo found, that 
theywere obliged to ſet (heir common-good yearly by Revp, 

BVRGESSES cannot Arreſt perſons found within 
burghs, having 1old corns, not in girnels within Town, 
but in the coum:rey , February 22. 1677, Law contra 
Dick, 

BYVYING OF PLEAS by Members of the Col- 
ledge ofinſtice, » as found not to extend tothele who obtain- 
ed Right by a free git!, /uty 30.167 8.E.of Hume con. Hume. 

Buying of pleas was not ſuſtained againſt anAdvocat upon 
an aſlignation, taken after the Ceden' had obtained De- 
creet, and no proceſs depending, !wne 23- 1680, Rgthven 
contra Werr. 

NOT BYDING BY was found not to infer cer- 
tification of the talſhood of a Writ, where the party to whole 
uſe the ſame was, reſided out of the Countrey, but the im- 
probation proceededin, and a commiſlion was granted for 
the party to bide by, /u/y 16.167 5, Campbel and Rrddochcon+ 
tra Stuart of Ardvorlich. 

Byding by Executions which were improven, was found 
notto make the Meſſenger lyable for a tine, who proceed- 
ed bona fide, without any evidence of acceflion 

Cowan maſon contra Procurator- fiſcal of the Com- 
miſſariot of Gla/gow, [anwary 26,1677. 

CAPTION or At of Warding, was found unwarran- 
table by the Baillies of Leith, yet the Lords continued the 
party in priſon, as being in med-tatione ſuge till he found cau- 
tion, jud:cio ſiſti judicatum (olvi, lanuary 18 1678. Neilſon 
contra the Clerk of his Bresvary. 

CAUS.A D.AT.A NON SECVUT A, Vide 
Contrat, November 28. 1676. Carmichael of Ba/medie con- 
tra Dempſter of Pitlrver, 

Cauſa data non ſecruta was found not to annul a Bond, be- 
cauſe it was granted for an aſlignation, which was found 
falſe, ſeing it bore only warrandice from tat and deed, 
which imported that the Aſſhignation was taken with all haz 
zards.that not being from the cedents tat, Decem. 14.1678, 
Dick of Grange contra Blarrs, - . 

A CAVSE ONEROVS ofa Diſpofiion to a 
Son by a Father, bearing the undertaking ſeveral of the Fa- 
.thers debts, was found inſ{truQed by the Oaths of the Fa- 
thers creditors, to »hom the Son payed, although he did 

-not produce the retired Bonds or Dilcharges, and though 
the ſeveral creditors were but teſtes ſingulares of their own 
payment, lanwary9. 1672. Robertſon contra Robertſon. 

A Cauſe onerous ot a Diſpoluion by a man to his wifes 
Siſter, was found not to be proven by its Narrative, but 
was ſuſtained upon adminicles by witneſſes, Iwly 5.1673, 
Hume contra Smith. 

A CAVTIONER ina Bond of Corroboration, 

. being obliged to pay a ſurn coniained in a Wodſer, and in a 
former bond of corroboration by another party, in caſe 
three Terms Annualzen: (hyuld run together un-payed, b 
vertue oftheformer Rights, and this cautioner getting al- 
ſignationto the Wodlſet and former Bond, was found not 

- liberat, becauſe the Creditor did not compleat the Wodſet 
by Infeftment, ordo any diligencetill others had perfeted 
Apprviings ofthe Land, and both the principal debitor and 
former cautioner were become inſolvent, and that no inti- 

- mation was made to this cautioner of not payment of the 
anrualrents, unleſs the creditor had fraudfully colluded to 
prefer others December 6, 1971. Alexanders contra Gor- 
don of Tillihowdie, | 

A Cautioner EY an old debr fora leſs ſum, and 
taking aſſignation in a third parties name to his behove,that 
party was found to have no more but the ſhare of what was 
truly paycd, and that the clauſe of Relief did operat ſo much. 
tothe co-cautioner, l#/y 27. 1672, Broddie contra Kenth, In 

- the former caſe N:5bit contraLeſly, mentioned in the debate, 
the debt was recent and clear,and they did a ſpecial fayourto 
the cautioner who payed. - 

A Cautioner was not excluded to propone a defence, which 
was ſuſtained for the principal, and he ſuccumbed therein, 
not being intimat to the cautioner,or he called in the pro- 
ceſs, December 11.169 3,Earl ofKinghorn contra Earl of Win- 
10un, k.q 
Co-Cautioners were found lyable forRelief, without an ex- 
preſs clauſe of Relictf, exnatwrarei, Lanuary 27-1675. Mon- 
ze:th contra Rodger. 

A Cautioner not being bound conjunRly and ſeverally 
with the principal , was found not conveenable without 


the principal, rhough nothing could be inſirudted that he 
had to diſculs, ſeing he might propone defences, and pro- 
ducediſcharges, November 13. 1677. Town of Aberdeen 
contra Devies.' 


A Cautioner bound with the principal as full debitor con- 


E &. 


C E, 


junAly and (everally, was found lyably for the whole ſum, 


though the pg party ſubſcribed but by one Notrar, 
whereby he would be only lyable for 1 00 pound,1s'y8.;689 
lohnſton contra the Laird of Romano, 

A Cautioner was found not freed, becauſe the debiror 
having received a diſpoſition of moveables trom the princi- * 

al creditor, promiſed not to trouble his perſon or Goods 
or the ſuperplus, reſerving only power to diſtiels the c:u1+ 
tioner thereupon, Is'y 10. 1680. Leach of My/ieconia 
Hedderwick, 

A Cautioner in a ſecond Suſpenſion was found lyable, 
though the Bond of Cautionry contained a clauſe of Re- 
lief, but was not ſigned by the principal, feing the Bond 
did nor oblige the principal and cautioner, to pertorm » hat 
ſhould be decerned, but only the cautioner to perform, 
and the principal to relieve, lanwary 6. 1681. Humecontia 
Hume. : 

A Cautioner in a ſecond Suſpenſion was found lyable af- 
terdiſcuſſing of the principal, without neceſliry 10 dilculs 
the cautioner in the frlt ſuſpenſion, lanwary 6s, 1681, mter 
eoſdem. 

A cautioner for a party taken with caption by a*bond to 
preſent him ſuch a day,or elie to pay the debt, was tound ly- 
able, albeit the party was taken by another caption, and 
could not be then preſented,” that being the parties 0» n 
faulr, and tound the preſenting him after the day yas not 
lufficient, Iu!y7.1681. Polftead contra Scot. ( 

CERTIFICATION inadeclarator of prfcedency 
of dignity, containing an Improbation afall Writs and E- 
vidents, granted to the defender. his prede<eflors and aus 
thors as being Earls, and alſo of all Writs granted to other 
perions, deſigning aad expreſſingihem 0 be Exrls, was nor 
ſuſtained as to other mens Writs, but only 25:0 the deten « 
ders own, and was not (uſtaincd as to Patents and !nfett- 
ments, containing the dignity of an Earl, granted to him 
and his predeceflors, November 24. 167). ard lanuary 1s, 
1672. Earlof Sutherland contra Earl of Errol. 

Certification was retuſed where the defender produced 
Writs ſufficient eo eleid the purſuers Title, albcit it was both 
a ReduRtion and Improbation,the defender al»ays declar- 
ing that he proponed upon the Writs produced peremprorie, 
that if they were improven, his » hole Title ſhould fall, 
lauuary 23. i673. Bannatine contra Roome and others. 

Certification of Rights of Lands being granted, though 
an exception res judicate in a ſoveraign Court in Ireland, wag 
proponed «d:{atorie againit the certification, not being in- 
ſtanily verified, the certification was reduced, not upen 
prodution only of the ſentence in 1re/and, but ofthe Writs 
in queſtionalſo,ſeing the certification was conditional vo the 
laſt day of the Seſfion, and that day a Writ being produced, 
and not found (ufficient to verifie the Sentence in Ireland, 
certification was ordained to be Extrated the laſt day of the 
Seſlion, and was quarteled by this ReduRtion the firſt day 
of the next Seſſion ,, and ſo was recent, Inne 26. 1673. 
Murray alias Crichton contra Murray of Brughtoun. 

Certification againſt a regiſtrar Bond, was not (topped by 
the ExtraQt out ot an inferiour Court, but the loſs was found 
to be on the peril ofthe Creditor only, lanwary t4, 1674+ 
Thoyes contra Laird of To/quhon. 

Certification in an improbation, though they be not or- 
dinatly ſtopped by Extrafts of inferior Courts, yet where 
it was very old, long paſt tourty years, albeit Minority pre- 
ſerved from preſcripiion, and that it was adminiculat by 
many legal diligences in the lifetime oft the granter of the 
Bondin queltion, and agreements in relation thereto, by 
his SuccetJors certificauon was refuſed in reſpe@ of theſe 
adminicles , lanwary 2. 1675. Thores contra the Laird of 
Tolquhon. 

Certification in an improbation preſently done, the de- 
fender was reponed, producing the principal writ, in re- 
ſpeR the only Advocat who was for him, » as fick thetime 
of the certification , Febrwary 17. 1675+ Banatine Contra 
creditors of Rome. 

Certification was not ſuſtained againſt the Executions of 
Summons and charge to enter Heir, which are retained in 
the Clerks hands, though of an inferior Court, twenty years 
after pronouncing of the Decreet, but only againſt the Writs 
that the purſuer got up from the Clerk, February 18. 1675. 
Brown contra Hume of Kello 

Certification granted againſt a Diſpoſition regiſtrat in an 
inferiour Court by a man to his wife, ofthe Fee of his Te- 
nement, though the Regiſter was produced, and adminicu- 
lat by ewenty years poſſeſſion, by Infeftments upon that 
diſpoſition, now cometo ſingular Succeſſors, in reſpeR it 
was Margined on the Margent of the Regiſter by the Clerks 
hand,that the diſpoſition was given upto the party, & there- 

 ſorenoprobation ofthe Tenor of it was ſuſtained by Wit- 

- nefſes who ſaw it, unleſs it were by Witneſſes who ſaw the 

Diſponer give warrand to the Nottar to ſubſcribe it, 1#/y 15 
1675. Fumertoncontra Luteſoot. 

Certification in an Improbation was granted at the in- 
ſtance of an Heretor, producing bis Infeftment, contain- 
ing no Thirlage, againſt all Writs containing Thirlage of 
theſe Lands expreſly, whether Charters or other Writs, but 

not 
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not.againſt Writs importing Thirlage illative, as being a 
Miln ofthe Bazony, ot the Kings Miln, December 8.167 5. 
Dundas of Arniſtown contra Mwarroy of Deuchar. 

Certification againit the inimediat Vaſſals is ſufficient a- 
gaint Sub-vaſſats, » hole Rights tall in conſequer.ce, and 
need not be called, though they bein poſſeſſion, yet it they 
producethe immediat Vafſals Right, they will be reponed 
aginſt the certification by Redution, lanuary 27,1676, 
Biihop of Caithneſs contra lanes. 

Certification in an lmpre bation was. ſtopped by an ap- 
pearand Heirs produQtion of his immediac predeceſſo;s 1n- 
fei1ument from. the purſuers author, excluding his Tule, 
though he did not produce his own Infetiment, bur the In- 
ſefrments of anterior predeceſſors mult be produced with a 
progreſs, ſcing it is the Superiours intereſt to Reduce any 
part of the progreſs, that his Caſualicy may thence atile, 
Inly 13.1676, Earl of Mariſchal contra his Vaſlals. ; 

Certification being obtained againſt a Husband and a Wiſe 
forher LiontRIgns holden ot her Husband,and fallingin 
conſequence with her right, yet colluſion of the Huſband in 
receiving payment of a Wodſer, and ſuppreſſing his :nfcfi» 
ment, was found relevant for the Wite, to repone her againſt 
the certification, contrary to her Husbands lnfeftment,and 
ſhe having produced her Contrat of Martiage,&an extiat 
of her$ with a Summons of proving the Tenor of 
the principal Seafin before certification, mentionedin 
this cenification , but neither ſuſtained nor repelled ; 
the Lords declared that ſhe might yet inſitt in the Tenor, to 
Repone hex againit the certification, which otherwiſe would 
nor be tufficient, as would neither the produRtion of the 
principal Sealin it ſelf recal the certification ; here alſo the 
certification was recent, ls/y + 1676 Keithcontra Cullen. 

Certification was found valid to take away a Bond againſt 
the Aſigney, though abſent, and though it was libelled that 
the Puriuers Writs were unwartantably meddled with, and 
blank papers taken from amongſt them, and this Retacid 
by a general [mprobation againſt all parties luſpeR, was al- 
CT” lanwary 31.1677. Gairden of Latown contra Pear- 
ſon . 


Certification in an Improbation againſt a Scorſ- man re- 
ſiding in Ireland, was Reijcinded upon his produ@ion of the 
Writcraved to be improven ; if there was no appearance 
for him, nor any taking Terms to produce, November 1 5, 
1678. Edmonſion contra Edmon/ton of Duntreath. 

Certification was admitted againtt Wriis , for the uſers 
not gy by, th the Writs were the Executions of a 
Meſſenger, _ the Inſtruments ofa Nottar, which ule not 
to be done in preſence of the lmployes, and a qualified byd- 
ing by was not admitted, that the uſer nas not preſent or 
acceſſory to, or conſcious of any Forgery ; but the uſer was 
only iuffered to proteſt that he was not preſent, and receiv- 
ed the Writs as true, knowing ng of Forgery, which 

notcDa RAR was allowed to jatlru = gihis proceſs, 
£ making the MefT-nger and Nona abyde by, for -ing 
their diligence,that in caſe Forgery was nyade known, that it 
might not be cemittedio cheCnmigaliudge againſt the uler, 
December 2.4. 1679. Comlen contra Corhie, 

Certification in anlmprobation was found mull by excep- 
tion, as being a party »ho was not called, nox Terms af- 
ſigned for him to pr » but who compeared for hig in- 
tereſt, lune 23, 1680, Earl of Qucexcberry contra Excl of 
Annandale, | | = 

Cernification was not ſuſtained againſt an Appryſing led 
in anno 1515. Nor againſt the Decaect whereupon the Aps 
prying proceeded, wn.rejpe& gf che Appryſers Lnfefrment 
Sooducen, gud a- progreſs thexefr x4 o the Purſuer, with 

fo e 


wy poſſeſſion, Novem, 1 0. 1680. contra Jameſon and 
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Certificati robation, was not upon 
oats may Lagegpaſion. = years poſleſſion,the 
$ealins being no Title tor IIeTIn: not being 4a_q Re- 
; aving an anterior [+] a pro- 
TER Ire ee Ceri 
tented, of the ce ion was ſupe and 
the Tenor br in inc:denter with the |mprobation to 
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led, as 4 non habente poteſlatem, by his Son entered Heir to 
his Goodlic , yet in the next Seſſion (he Regitter producing 
the Fathers Authors Seaſin , jt it were acminiculat, the 
Lords would receive it, the certification being fo odious, 
the Purſuer ſuppreſſing his Fathers Seafin, and the proceſs 
was notended by thecentification,as in a fimple lmprobati- 
ON, but was only an lmterlocutor in aReduttion and 1mpro- 
bation, February 1, 1681, Ogilry of Miltoun contra Moſſine: 


- and Farquhar. 


A Ceriification upon a Reduttion and 1mprobation, at 
the inſtance of aTown,upon a Mortification of Chaplaniics 
by the King, was found not to reach the Vaſlals of the Chap- 
Jains Rights of property produced before the Redution » as 
ended, the Lords having therenpon only found, that the 
Town had Right to the Feu-dutics of the Chaplanry, Fe- 
bruary 17. 1681. Town of Brichen contta Arbuthnet of 
Findowrie. 

IN A CHARGE for Renouncing of Lands Re- 
deemed, both parties offering Draughis of Renounciations, 
and deſiring that the other might obje&t, the Chargers 
draught was ſuſtained as his ſpecial Charge, and the Suſpen- 
der allowedto objet, lanwary 26, 1676, Earl of Lander- 
dail contra Lord and Lady Tefter. | 

CHIROGRAPHUM apud creditorem non reperturs 
preſumitur ſolutwm, whereby a principal Bond unregiſtrat, 
not being produced, a Retervaiion thereof in a poſterior 
ſecurity, was not found to inftruthe ſame, becauſe of the 


common cuttom of Retiring principal Bonds without Diſ- 


charges, and therefore ne» Narrations, or Reſervations 
thereof, * hich could not be remembred by the Creditor, 
and though they might inftru againſt the Debitor , thar 
ſuch Debts were then due, yet could not inſtiu@thereafeer, 
that they were reſting. February 19. 1679, Swinton contra 
the Laird of Tofis, 

CHIYRVRGIONS of Elinburgh, found to have the only 

werot Phlebotomy exceprin 1h. cale ofneceli y or charity, 
in ſo far asconcerned the citiz-ns of Edinburgh,but » hether 
the ſame was extended to the Suburbs, or to the !nhabi- 
rants not being citizens; rhey ordained the parties ro be 
further hea:d: And found that the Apothecaries might ap- 
ply Cire-cloathes where there was no Incifion, ind the 
Chyrurgions unly where Incifion was to be made. And as 
for the manner of probation, and conjunQion of the 1m- 

loyments, they ordained the parties to be further heard, 

tthat forbearance ſhould be, medio tempore, as to the pat- 

ticular manner of probation. Ils/y '9. 158 1- Chyrurgions, 
conira the Apothecaries of Edinþurgh. 

CHILDREN receiving Aſhignations for their provis 
ſions, »ere not found lyable to their Fathers Creditors, if 
he had a viſible Eſtate, ſufficient to pay thele creditors at the 
time of the Aſſignation, Ine 16. 1676. Erskin contra Re: 
nolds. | 
CIRCVMVENTION ws ſultained by Reply, to 
annul a perſonal Rag, viz, a Diſcharge, becauſe obtain- 
ed from a Miniſter ſhortly after his entry, » ho had no Lo- 
cality but uſe of payment, which the Herctor affirmed to be 
ſo much leſs than truly it was, and therefore was found ly- 
able for that abatement, November 9.,1677. Katherfoord 
contra Murray of Skrrlin, 

'CIRCYMDVCTI ON being ſtopped 
by. Writs produced . - the Lords upon a Bill , repre- 
ſenting that they. bgd no comingency with the charge, 
except 32 merks, which the chargez was content to al- 
low, found in this cale no neceſſicy of an aviſandum, and to 
go to the Roll df the Inner-huule as a concluded caule, but 
where the charger does not allow »bat is contingent, but 
makes an avi/andum; The Lords would not conſider the 
vrits until they cameto be adviſed in the ordinar way, lane 
23.1681, Crawford contra Lord Bargene, 


C1TATION upontwenty four hours, npon the (e- 
cond ſummons gainits party being foundin the Cannon- 


. Late, was ſuſtained, and that citations within Edinburgh com- 


prehend both. City and Suburbs, which are underttood un- 


derthecommon ation of Edinburgh,lanwary 13.1672 
Coc contra | 

Cutation upon twenty one days for the firſt ſummons, ex- 
cept in the caujes pri mentioned in the Ae of Se- 
derunt, lane 11.1672. was found noi to take away the ſpe- 
cial priviledge of perſons niuhja Elinbwrgh on twe 
four bours, or upon ſuch time as was before omed, 
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giſtrats as priſoner, and did not cauſe call publickly , ſo a 


CL. 


it might be heard through the Rooms in the Tolbooth wi 
the caption, warranding the Magiltratsto keep him priſon- 
er, but the Bond was not found to Import further than the 
parties being once entered priſoner by the caption, and not 
to lecure againit poſterior eſcapes, bur only againſt procuring 
and producing a ſuſpenſion, when he offered himſelf pri- 
joner, February 9. 1679. Laird of Fitcsr contra Laird of 
Dn. ” 
A Clauſe in a contraft of Marriage, whereby a Father dif. 
poned his whole Eſtate to his appearand Heir, with apower 
to rake on more debt, and burden the Eſtate with 12000 
merks for his childrens portions, and other. affairs, 
warranding the Lands diſponed from his fa and deed, by 
fat anddeed was only underſtood dilpolitions or Righcs to 
the Eſtate, and not priordebts, unleſs he bad diiponed with 
the burden of ſo much prior debt ; but here the ſaculry to 
ſuperadd to the prior s was indefinit, and the ſuper- 
ition was far within the faculty, December 11. 1679» 
creditors of Mowſwall contra the children ot Mowſwall. 

A Clauſe in a contra adding a ſum to a daughter more 
than was provided in her mothers contraRt, providing ſhe 
married with her fathers conſent, was found not to be null,as 
contrary to the freedom of marriage, but was found not due, 
ſþe not having required her fathers conlent to her marnage, 
albeir the marriage was ſuitable, February 134 1680. Bu- 
channan Contra Laird of Buchannan, 

A Clauſe in a contra of marriage, that a part of the Ta- 
cher {hould return to the Father in caſe his daughter died 
without bairns, lawfully procreat ofthe marriage, was found 
roinfer the return, though the children were procreat and 
born, but died without }flue betore their mother, /wne x8. 
1680, Oſwald contra Boyd. ; 

A Clauſe obliging a to purchaſe aTranſlation to a 
Bond, bearing the Bond and Aſlignation to be retained by 
the party obliged, was found cffeQual , without neceſſity 
to alled that the creditor offered the Bond and Aſlignati. 
on, to frame the Tranſlation, ſeing there was a determinat 
time for performance, betwixt and which , the party ob- 
liged ought to have required the Bond and Aſfignation, but 
the creditor was not obliged to require performance, ot of- 
fer them, /»/y 3. 1673, Seaton contra Laird of Cragivar. 

A Clauſe in a bond of Proviſion to children, bearing that 
the portions of ſuch as died un-married, ſhould return to 
the Heir, andthey ſhould make no ms orRight in 
defraud ofthe Heir, was found to hinder payment bythe 
Heir, ofthe principal ſur, but not of rhe Annualrent, or 
of ſo much ofthe py as was neceſſary for their breeds 
ing or imployment, /»/y 8. 1673. Grahame contra 
of Morphey. - 

Club » Vide conſent , Ianuary 17, 1673. Ras Contra 


ajſe. 

Clauſe, Vide Tailzie, February 3. 1674. Drammond con- 
fta Drummond. 7 . 

A Clauſe in a contra@ of marriage providing a Wife to 
ber liferent of all Lands, Annuialrents, Goods and Gear, 
— x during the marriage, was found notto extend to 
Bonds, bearing date after che marriage, unleſs the Reli& 
provethat they were made up of moveables, acquired du- 


ring the marriage, 1w/y 15. 1673, Rebiſen conua Rebi- 


fon. 
A clauſe referring to a party what he ſhould give for his 
entry to Lands, as ſingular ſucceſſor, and to accept what he 
' ould pleaſe to determine, was found not to import a meer 
fubmiſſion to proceed according to Law, andto a a 
years Rent; but that it was to his arburimient, to what mo» 
dification the party pleaſed more ; but one Ufthe Lords was 
appointed to ſpeak with him. asto the modification, 1s/y 2.2. 
2673. Lord Roſs contra Maxwel of Newwark, 

A clauſe bearing a ſum borrowed from a father for himſelf, 
and in name and bchalfofhis two Sons, and payableto the 
Father, gen life, and to the ewo Sons, or the ſurviver 
after his death, with a precept and Infeſtment following to 
all the three, was found not to make the Sons Fiars, but 
Heirs ſubſticute, and that their Infeftment ſhould ſupply 
an Infefrment, as Heir after the” Fathers death , Is/y 23. 
os 4 ws owe of Anniefloun. 

Clauſe in a minur of contra of marriage, providing 
if that there were no Ifſue of children, the one half of the 


conqueſt during the marriage 
wife ſhould think fit, was found to have 
was a child born of the marri which died that ſame day 
he was born, t#n» 27, 1676. Eart of Dumfermling con- 
mh Laws refling Ward, d 
A nove s, EX Non-entry,an 
ang clauſe, ou omni <ojee, maxfound not = _ 
m not expreſt, and that it was paſt in Ex- 
verof carl, In/y 9.1672, Lord Hattown contra Earl 
ortherR,. 
Aclaule de neve damur, was found to extend to all caſua- 
Jicies expreſt, bur notto a marriage, though ward and re- 
liefwere expreſt, and not Few, d ry or ht 


marriage 
foll » i i ward, the f » i 
aging mnndge i ris 
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taxed, and in this clanſe is omitted,. which ſeemed to be of 

purpoſe; the clauſe was alſo found to extend to Foretaul- 

ture, ay yr or any defeR in the Right by the general 
b 


claule, / 


ek, 

A Clauſe in a Back-bond, bearing an afſignation to be for 
the aſligneys Relief, and for relicf of tums, wherein the 
cedents wife was ingaged , was found not to preter the af- 
ſigneys relief, prime /oce, but proportionally both, and that 
the wife, though ſhe was lafe by exception, as wives mi 
forbear thai defence, and yet return for proportional relief, 
here the detence was ipecially known 10 the afligney then 
as now, and was obvious, Is/y 18. 1672. Watſon contra 
Brace, 

A clauſe obliging a Husband to Infeſt himſelf and his 
Spouſe in conjunQ-fee and liferent, andthe bairns of the 
marriage, vas tound to make all the bairns male and female, 
co-heirs by proviſion, February 13, 1677. Carnagie contra 
Clerkand Alcorn. 

A clauſe in a Fathers diſpoſition ofhis Eftate to his Son, 
with a reſervation of a power to burden with fuch a ſum,the 
father granting a bond to his daughters, without mention of 
that power, it was found firtt to affe@ his moveables, and 
then his Lands by the Reſervation, 1wne 21. 1677, Hope 
pringle conira Hope-primgle. 

Aclauſeina bond ordering a mans Fſtate, conſiſting of 
bonds thus, obliging him and the heirs male of his body, 
and that beir-male, his heirs or Execucors not being of hig 
body, to reſtore his Eſtate co his Sitters, by his Fathers firſt 
marriage, retaining only ſuch a lum to themlielves, was 
found not to be a ſubſtitution, but a conditional obligation 
eftcQual againſt the heiz-male, and of line, and the execy. 
tor of the Son, not being of his own body, to reſtore the 
Eftate in ſ.» tar as was extant at his death, and not conſurm- 
ed by neceſſary and rational deeds, not meerly gratuitous, 
orin defraud of the Fathers bond of proviſion, albeit the 
neceſſary and rational deeds were done by the Sonin his 
minority, December 1 5. 1677. Nicolſon contra Nicolſon, 

A clauſe obliging to take the conqueſt during the mar- 
riage, to the heirs or bairns ot the martiage, found to make 
all the bairns of the marriage heirs of proviſion, but was 
found not to extend to ſucceſſion of Rights, whereumto the 
Father as heir during the marriage,or to any ſums 
for the price, or compoſition for fuch Rights, if it was found 
probable by the commoners oaths, the cauſe of the bond 
was for Lands, which the Father ſucceeded to, although 
the Bond bore borrowed money, leanwary 29. 1678, Stwars 
theaiagetaalt efmeniageet fomeny chebdet 

A ins © of fo many cha of 
viaual, was found to be meaned ofthat place, and notthe 
meaſure of Linlithgew , though the common ſtandard of 
mg 7. 1678. Cleiland contra the Laird of 

reurd, 

A clauſe obliging to imploy a ſum to a wife and the bairns 
ofthe marriage, was found efcRual againſt the Husbands 
Repreſentatives, bcing both his beir and executor, but pri- 
0 loco againſt him as executor, till the moveables were ex- 
hauſted, Iwnc 19. 1678. Dickſon and Paterſon contra Towng, 

Aclauſcfn a diſpoſition by a Father to his Son, reſerving 
a power to burden the Ettate with 40000. merks to bis re- 
manent children, was found not to be appligable to children 


17.1672. Lord Hattown contra Eail of North. 


of a third marriage, the Father the time of the d1{poſition 
having a wife younger than he, t bairns bearing, 
and ring rcharrodagouey to Pith Liferent of an 


other wife, in which circumſtances remanent children were 

ſo interpret, th otherways it would extend to all chil- 

— un-bozn, lanwary3. 16 7p. Gibſon contra 
on. 

A clauſe in a diſpoſition bya brother wanting children, 
tO his brother of all goods and ſums, op Biomer ſhouts 
happen to have at his deceale, with w ice from his 
own deed, was found not ambulatory as denatts mortis cauſa, 


each to 0- 
thers, in caſe not heirs of their on bodies, 
Favdalentof to exclude the clauſe of 


C L. 


that the term. of payment of the bond was paſt, feing 
heirs of a not fulfil, but may quarzel franduz 
lent in prejudice ot their ſuccefſion, lenwary 31, 1679, 
Drummond contra Drummond of Riccartown. 

Aclauicina Tack, jerting lands under a common deſig 


10n, and bearing to comprehend (0 many meaſured aik- 
my io much victual for each aiker, was found notto 
give right to meaſure Over again, Or to remove the Tennent 
119m any aikers above that number, or to pay at that rate, 
th#elaulc not being found Taxative, but delignative, lanus 
479 31+ 1679. Recheid contra Berthwick, » 

A CLAVSE OF CONQYE ST inacontrat 
of marriage, by which che busband was firſt obliged ro ims 
plo a ſum on Land or annualrent for the wiſes literent uſe, 
Fd allo was obliged to provide the conqueſt during the 
marriage for ber Liferent, and having conqueſt a Tenement 
exceeding the Annualrent of that ſum, it was found that the 
faid Tenement could not be intirely carryed by the clauſe of 
conqueſt, but that the meaning of the clauſe was, in ſo far 
as the husband ſhould conqueis overand aboye the ſpecial 
obligement,it ſhould be literented by the »ite, albeit he had 
« Tenement before the marriage, which might have been 
burdened * ith the ſpecial obligement, and albeit he gave an 
Infefiment to his wife of the conqueſt Tenement 10 1mplez 
ment of the clauſe of conqueſt only, ſcing that Il nfeftment 
was reduced az on deathebed, lanwary 4. 1672. Beaty cons 
— — ——— fall Lands purchaſed during the 

A of conquett © urnng 
marriage, was found to be with the burden of the debes du- 

ing the marriage, and that whatever Lands belonged to the 
backend betore the marriage, being ſold, and other Lands 
purchaſed during the marriage, that ſo much was notto be 
accounted co as was <quivalentio the lands belongs 
ing to the husband before the marriage, bur only the lus 
perplus, lwne 27. 1676. Earl of Dumfermiing contra Earl 
w clauſe of nqueſt providing all Lands, Heret 
i A © of co providing a , ages, 
Goods or Gear, that the Hugband ſhould acquire during 
marriage, ſhould be taken to himſelf, and his wife in cons 
jun&ztee, and the bairns of the marriage, was found not 
hinder the husband to diſpone for caules onerous, Or 0s 
ſonable conſiderations,and that a Bond to bis ſecond 
wife. providing her 10 600 merks in liferent, albeit the 
marriage ſhould diſſolve »ithin year and day, forio be a 
zealonable conſideration, at leaſt fo much thereof as the 
condition of the defun@ might allow, butt being done on 
death-bed, it was only effectual as a T-—- &- affect the 
deads part, and to be modified by the Lords, in caſe the 
condition of the Defuncts Ettate and children lo requized, 
Inne 16. 1676, Mitchelcontra children of Lictlgehn, 
A clauſe of conqueſt of all ſums and goods conqueſt dus 
ing a ſccond marriage, vas found to annul bonds ot pro- 
vihomor univerial Legacies, and the fon of the ficit mars 
tiage had conſiderable tums, and a Land her and ihe 
other bairns of both marriages were brought in equally, 
though there was no ſuch clauſe in the firit contract, but that 
hindered not the Father to give competent provifions to his 
bairns ofthe firſt marriage, 1#ne 19, 1677, Aurray: contra 


471, 
A CLAVSE IRRITANT, bearing that iftwo 
Terms run together in the third unpayed, the benefit ofa 
reſtricted clauie, ſhould be void, and the » hole rettricted 
Right take place, was found to be meaned by the complear; 
ing, and not the currency only ofthe thud Term, ine 19. 
$673. D. G.Smahconna Earl of Mariſchal. | 

A clauſe irritant in aTack upon 3 yeans failzie of payment 
to the Exchequer, was found pur by © —— cum oms 
#icasſs at the Bar, where there was a probable ground ut the 
Tackimans fingular Succeſſors ſuppoſing they were only 

pro rata, iwly14,1675. Colledge of Aberdeen cons 
ta Earl of Northesk, 

A clauſe irrivapt ina writ depofitar, till ſuch conditions 
yeere fulfilled, and bearing an Irtirant , if not fulfilled ac 
facda Term, was found not puguadizater ſach a Term, 
norio need declarator, 8s if it had been in a delivered writ, 
| Febrmary 19. 1680, Lutefeet Contra Freffown, 

CLAVSE OF RELIES, Vide Relief, Is/y 22. 
1675. Meme: 08 Caftlebill contra Kennedy of Auchtifardel, 

ACLAVSE OF SVBSTITVTION inabond, 


whereby a ſum was to a Father, and after his deceaſe 
toa daughter, was to give her full Right afrer his 
death, without confirmation, February 4. 1680, Robertſon 
contra Prefiown. 


A Clauſe of fubſtitution ofa ſum to a Creditor, andthe 
Heirs of his Body, which failzying to belong to bimlelf, 

deingg tous *ithout an onerous cauſe, yas found not to 
. hinderthe Creditor to uplift ihe ſum, and to diipoſe upon 
it at his plealuze, November 18. 1680, Stark contra Ki 


A Clauſe of ſubſtitution joey  — of pro- 
t to be co o 

OTILEINS ns to urs ps 
which failzyings the one half to his heirs, end the ode 


halfto her heizs, was tound to conſtitute the man fiar ofthe Gon berp on 


% 


. 
. 
» 

> 
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whole, and the wife but liferenter, and her heirsto be fub- 
ſtituteto his heirs, and there being no |Cue-of the Marri- 
age, the Husband was not found obliged to imploy the 
means he had in that marriage to himiclt un liferent, andto 
the heirs of the wife in tee, but that he might od the 
lame to the bairns ct the lecond martiage , December 1. 
1680. Anderſon contra Bruce. And this was hot found a 
fraudulent and meerly gratuitous deed, December 21.1680, 
enter coſdemm, 
A CLAVSE OF THIRLAGE omn:wm granorum creſcentinm 
ſolvendo multyr as & Knaveihip ſolitas & conſuetas,nas found 
toextend to bear, though no muliuie » as payed ofit ſince the 
Thirlage, being 30 years fince, and that ſolrt: & conſwet; 
did not extend to the kinds of grain, the clauie bearing om- 
nium gr anorym creſcentizm, but to the quantity, and 
no ulc nor quantity was of Bear,not being Thutled, the li 
before was tound with the meal, 1»/y 3. 1673, Oliphant of 
Condie contra Oliphant. : 
a EDSTEY OF ABSOLVTE ebiog oo 
in an Aſſignation, with an obligement to deliver 
the Bond by fuch a day, D— penalty, the Ge- 
_ to deliver till theDebitor became inſolvent, was 
not found lyable for the ſum, cither as contravecuing the 
Warrandice, or for datanage and intereſt, feing the Aſſig- 
nation bore the date of the Regiſtration, ſo that there was 
only modified to the a COMpetent expences tor go- 
ing to that place, and forthe exuaRting thereof, lanwary 5. 
1672. Clunies chbntra Mckenzie. | 

A Clauſe of Warrandice in an Aſſignation, bearing that 
the Afſignation {hoyld be good, valid and effcQual, was 
found not coimport the Reiponiality of the Debitor at that 
time, but th tife debt can be excluded by nq exception, 
either from the fat of the Cedent, or oiberways, Novers- 
ber 24. 1671. Barclay contra L:ddel, _ This was adhered to, 
albeit the clauſe did bear, not only to warrand the Aſligna- 
tion but the ſums, December 12. 1671. inter coſders, : 

THE CLERK TO THE BILL Smwasfound 
lyable tora pan of a ſar, for which he negleed rotake 
caution, the creditor aſſigning bim chat part to ſeek his re- 
lief, November 17. 1680- Ogilvie of Logie contra Riddel. 

The Clerk of the Bills was found lyable for a ſum , ſul- 
pended for accepting a Bond of Cautionty inthe name of n 
peiion long before dead, baving been required by Inftru- 
ment to take a ſufficient Cautioner, and not having intimas 
the Cautioner offered to the party charger bis agent or wri- 
ter, December 2.1680, Alſton comra Riddel. 

COLLATION, Vide Prejemiation, December 12. 
wn Colledge of G/a/gow contra Parochioners of led+ 

/ wh | 

Collation, Vide Bairns part, February 14, 1677, Duke 
and Dutches of Baiclewgh —_— Eail of Tweddad, * ' 

COLLEDGES were found in capacuytoTranſaQt,an 
thereby abate a Legacy left to the Colleage, where the c- 
vent of reaching the Qs Eftate was uncertain, which 
Tranſation, was by commiſſion given by the major part of 
the Maſters of the Colledge in a mecting appointed of the 
whole, though many were abſent, lanwary 3 1. 1678, Lord 
Roſs and Awchnloſſin contra Colledge of Aberdeen. 

THE. COMMISSARS of Edinburgh were found 
not to have Right toconfirm the Teſtament of a perſon dy- 
ing in Edinbwrgh, albcit he bad del: there balf a year, and 
had a houſe taken for 6 Jour: furniſhed with his on#n 
niſhing, and his wife and whole children there, not 
in it anime remahendi, but about his affairs, but that the 
8 ams.coce by aber; ——— » Or his 

I moſt of his tervants vere, F 1678. 
Commitians t Edinbwrgh contra Earl of Pa _- : 

A Commillar was tound to bave intereſt to purſue de- 
— of his Clerk, havipg Commiſſion from the Bi- 

op, vitk power —_ » hich was only under- 
ſtoed in cale of but not abſence at plea- 
ſute, /w/y c 1. 1672. Fleming Commiſlar of Glaſgow contra 
N:mmo Clerk. 


The Commiſlars were found not competent ro 
Tutor compte. as not being conſifiorial, _- 8. 


ving 
- Paper, Parchment and Wax, »'y 18. 1676.Com- 
i ow contra Clerk thereof. s 


A Commillar was found not to have power to reduce his 
obation of the Executions 


Iz, 


Cc 0, 


coming, and the oath being clear, unleſs the failzier con- 
ſigticd 500 pounds for the expences of the party, and to re- 
new the commiſſion, lanwary Iz. 1672. Strachan contra 
Laird of Tolquhon. = en Wh . 

A Commylion not requiring diligence by itsTenor,or na- 
fure, but only aiwarrand to receive money, was found not to 


oblige to dil as an ordinary mandat, to purſue forthe 
money, & theprecept upon the Committee of both King- 
doms, contained inthe commiſſion being loſt, was found 


not to infer payment, ſeing no money wasever obtained 
from the Committee at or after chat time, upon that or 
the like account. 1»ly 16, 1772. Earl of Weyms contra 
Thomſon, 

A commiſſion to ſell Goods abroad, andto return fuch 
commodities as the mandatar thought convenient, was 
found not to exoner him by his own oath, that the goods re- 
turned with other goods of hisown, and weretaken by 2 
Privateer, but not the mandatars own Goods, unleſs tbe 

. ſame had been infiruſted by Bill of Loadning, or other- 
ways, lanuary 11.1676. Thomſon contra Creichtown. 

COMMISSIONERS OF PARLIAMENT 
their charges was found to be impoſed, not according to the 
Valuations, but accordingto the Retours, andthatt cle of 
the Parliament 1648. have their charges for the whole time 
of the Parliament, without Teſtificats of their attendance, 
the Rolls being loſt, unleſs their abſence be proven, Fe- 
bruary 7. 1675. Lyonof Muiretk contra the Shire, 

Commiſſioners of Shires to Parliament were found to 
have the allowance of five pound a day, for all days that 
they werein Edinburgh, or Suburbs, t = Parliament 
or Articles ſat, _— they were not on the Articles, but 
not duting ſuch Receſles as they might go home to buſineſs, 

'and refurn when Articles were not to fit, June 12. 1674. 
Commiſſioners of Linlithgow - Shire contra Heretors 
thereof, : 

COMPENSATION being proponed againſt an 
Aſſigney, upon a debt due by the cedent, and aſſigned to the 
debitor after the chargers aſſignation, but intimat before 
his intimation, and not delivered to the debitor himſelf, 
but ro bis Advocat, was eleided by this anfwer,that the Ad- 
vocat had no warrrand to acquirethe Aſſignation from the 
debitor, who now proponed compenſation, but that this 
was a contrivance betwixt him and another creditor ofthe 

' cedents to prefer that creditor to this charger, who had ta- 
ken this aflignation, for payment otadebt due to him by 
this cedent,who being now /apſu:, another of his creditors 
to prevent the chargers intimation, had fubſcribed an aflig- 
nation in name of the debitor, and either not deliveredit 
atall, or only dcdlivered it to his Advocats without his war- 
rand, which was found relevant to be proven by the Advd- 
cat and debitors oath, February r. 1672. Cockburn contra 
Laird of Craigrvar, 
_ ou found excluded by a bond _ 
boration, grant a perſon under caption, though there 
' was no abatement or wry bw excluſion of com- 
penſation, buta general exclufion of Suipenſion, Ine 28, 
1672. Msrraycontra Spalding of Achintsllie, 
——— _ was found not com t toachamber- 
conſtituent, upon any 
ent, yn the chamberitha took aſfignation after his in- 
tromiflion, which remains inhis maſters property,as in his 
ſervants cuſtody, and is not a debt compenſable, November 
9. 1672. Pearſon contra Marray, | 
Compeniation was found competent liquid ſums, 


$s of the conſtitu- 


though 'appryſing was led thereon ; but ift ryling was 
cl with polſeſion and expyret, the fum pryſed for was 
thereby ſarisfied, and the obligation exins. even though 
*thea proved ineficQtual, as toa of the appry(- 
- ed Lands, it 'Lands remained worth the ryied for, 


Ine 18.1675. Laird of Leg contra Forbes of Blacktown, 
Compenſation upon warrandice, was found only to take 
efte& from produttion of the writ, inftruQing the diſtreſs, 
and not a TAN » Inly 23.1675. Croockshank contra Key of 
Littledean.* - 
Compenſation was fuſtained ona ſum for agai 
6 perfocadebe, bur rpm aſa <2 4rmh ls arms 
Ing Requiſition, unleſs Requiſnion were made, November 
10, Hume of P # contta Hwme of Lmnthill, 
| m 


perarion was competent upon ſums deputſ- 
'6d from thetirhe of the , but for allowance 
for ſexvices not from the time the'Service was done, but 
when it was liqu im: 


yeatly to. a credi de bis. 
metrks of ſtock, and that for 1 
was 41 aptich wig F308 
as x donation, lefft night be's cloak 
iy, Febynaryy, 1676.. Renaldſoneontra B I's 
| Compenſation was not found competent after decreet by 


INDE X. 


quidat and Eftimar by the Lords, December 4 | 


CO. 

the AR of Parliament 1592, cap. 141, though it was a She. 

—_— in abſence, Is'y 25. 16 76. Wright contra 

Shell. 
Compenſation was ſuſtained again': blank Bonds on big 

debt, to whom it was firſt delivered as credicor, becauſe it 

was unvarrantably filled up by him, rs Right 


from the firſt creditor, Iune 19. 1677. D:ck ſon contra Edgar 
of Wedderiy, 

Compenſation was found not receivable ſententlihn 
__ adecreet of an inferiour court, jaipended by the a&t 
of Parliament, declaring compenſation only competent an- 
re ſententiams, unleis the Decreet were annulled by theim- 

jon of the Executions or otherwiſe, February 5.1678 
an Merchant in Aberdeen contra Colt; Merchant there. 

Compenſation was not ſuſtained againſt a Donatar of E. 
ſchear, purſuing the Rebels debitor, where the compenſa- 
tion was not founded on a debr due to the Rebel by that de- 
bitor proprio nome , or as Aﬀſigney by an Aſlignation inti- 
mat before the Rebellion, albeit the Affignation was inti- 
mat before the Donatars obtaining genezal Declarator, las 
nuary 1.1679. Dick ſon contra Edgar of Wedderly 

Compenſation of the bygones of an annualrent was ſu- 
ſtained againſt a $ Succeſſor in the Annuatrent, in ſo 
far as was founded upon the annualrenters authors intro- 
miſſion with the Rents of the Lands, our of which the an- 
nualrents were payable, but notto the Intromiflion with 
the Rents of other Larids, unleſs the ſame had been liqui- 
dat before the” annualrentar intromening was denuded, or 
that the Right whereby the Annualrentar was denuded, was 
gratuitous, February 20, 1679. The Tennents of Morrown 
contrathe Earl of Zncensberry. 

Compenſation not allowed to a Grand. child, Heir erv- 
ed to his Grandfir ina ReduQion of an Appryſing againſt 
his Grandſir, upon a Tack-duty payable to his Pete 
was never Infeft, unleſs he confirmed himielt Executor to 
his Father; in which caſe, the Lords allowed the Tack(- 
man recompenſation upon the Fathers debts, 1»/y 7. r68r. 
Mecbrair contra 

COMPETENCY ofaludgeto a Bloodwit, was ſy- 
Rained upon the account of the committers domicil, al- 
though the Blood was not committed within that luriſdi- 
Qion, ſo thatthe committer is conveenable either ratione 
domicilit, or ratione loci delifii, ns be is firſt attatched, lane 
30, 1680, Procurator-filcal of Pearth contra Dumbarny 
and Iohnftown. 

COMPETENT AND OMITTED wasfound 
to exclude a defence upon a pofleſſoryludgment after ſixteen 
years, albeit the decreet contained not the probation of 
quantitiess which were not denyed, defences being propon- 
ed, February 3.1673. Mcleod contra Dingwall. 

Competent and omitted was ordained to take place, as 


 wellin ARs before anſwer, as in ordinary Afts of Kitiſcon- 


tet ation, & that the ſame AR might be anAR of Litiſcontefs- 
tionto ſome points, and before anſwer to others, and like 
terms of probation for both, and an AR of Sederunt made 
thereon, /wne 4.1674. Cockburn contra Halyburton. 
Competent and omitted was found not to operat againſt 
decteets of inferiour courts, but as to theſe allegiances that 
were obvious to the procurators there, Ianwary 31,1677+ 
Gairden of Latown contra Pearſon of Balmadies, 
Competent and omitted in a decreet of an inferiour court 
being obvious to the procurators, it was found not reduce- 
able in the ſecond inftance, February 13. 1677 , Baggat con 
tra Caldwell. 
oe and omitted = —_ relevant agai oh bur 
op, reducing a decreet againſt his predeceſſor, thou 
Adminiſtrator, but where colluſion evidently appeared by 
a Right, whence an evident defetice 
ing it, it was found equivalent to di- 
lapidation, and therefore the decreet the prior Bi- 
ſhop was r d, February 25. 1680, Scot of Ancrum 
contra Arch-bifhop of Glaſgow. 
Competent and omitted was not ſaſtained ro exclude a 
reaſon of Redution for a Minor, of a decreera- 
galoft bi in his Minority, wne 15, 1680, Gordon contra 
o b | 


AT his heir to denude himſelf of a 


it grand | 
and (0 ci notyeue tee Der trig 


cotnpetent and inthe feſt purtale, hat 
being on! relevant agninft Defenders and Saſgenders, but 
che fhrve look tot Oy ret, Jane 32 "16372. Paton 
contta Srirking of Arrdech. d hah / 7g aa 
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ney advanced, but the Title prefixed tothe Accompr, bear- 
ing an obl1igement for annualrent, was not ſuſtained, nor 
an unſubſcnbed poltſcript, Lanwary 2. 1678. Mclwrg contra 
alhowſſie. 

_ = M Vn OOK was found probative againſt 
theWrier,or hisSucceſſors, asto theArticles written by him, 
though nor ſjubicr1ibed, and though ſome Articles were writ- 
ten with other hands, December 17.1675. Lowry of Black- 
woed contra Drummond. . BEE 

A Compt book of a Merchant, all written with his own 
hand, containing not only Merchant-compts, but other at- 
fairs, was found to prove againſt his heir five bundred merks 
and the annualrent thereof, both as to tharge and diſcharge 
of particular payments, the laſt of tMs matter being ſhortly 
before his death,» ho died ſudden}v,b:the creditor hisgood - 

brother & hisBook on the laſt poſt bore ſo much of this ſum 
then due de claro, Iune7.1677 Prurvience Contratuunm hame, 

IN COMPTS AND KRECKONINGSone 
ARt of Litiſconteſtation is only competent, both for the 
charge anddiicharge, and a Term for the relevancy of both 
the Articles, both being diſcu(}, ſo total exceptions excluſive 
of Accomp!s , are not to be admitted by auditors, except 
they be emergent after the AR, but only at the bar, before 
theAR of compt and Reckoning be extracted, lIwnez2.1678. 
Hume contra Hume. : 

CONFIRMATION was ſound neceſſary of a wifes 
ſhare of the goods, belonging to her Husband or her, al- 
beit ſhe diſponed to him all that ſhe had, or ſhould have the 
time ot her death, which was only found cfteRualwithour 
confirmation,as if it importeda diſchargeto theHusband of 
an obhigement to imploy the Tocher on ſecurity, the one 
halt returning to the wifes heirs, — children, I»/y 25, 
21676. Procurator-fiſcal of the commiſſarior of Edinburgh 
contra White, : 

Confirmations in Exchequer are preferred according to 
the Seaſins taken thereon, and not according tothein giv- 
ing ofthe Signatures, unleſs there had been precipication of 
the one, and full diligence of the other, to procure the ex- 
peding ot the Signature ; but it was not determined, how far 
the Exchequer was obliged to grant confirmations, Decem- 
ber 6. 1678. Milncontia the Laird of Fowfowl;s, 

A confirmation was found not requiſite to a ſubſti- 
tute, named in a Bond, February 4. 1680. Robertſon con'ra 
Pre/town. 

A CONIVNCT:z:FIAR of an Heretable ſum, 
whereon Infetiment followed, was tound to have right to 
uplitt the ſtock, having called the app-arand heir, and fin- 
ding caution to re-imploy it, 1#'y 25. 1672. Koſs contra 

the Laird of Haunthill, 

A corjun@-feceto a man and his wife of conqueſt, without 
expreſſing io what heirs, but bearing that » hatever Lands,or 
ſums of meney, ſhall be purchaſed during our lifetime to- 

ether , our preſent debts being firlt-payed, the one half to 
be diſpoled upon, as the wife ſhall think fit , was found tv 
conſtitute the wite fiar ofthe equal half of the conqueſt, and 
to take off the preſumption, potior eff conditio maſeult, ma- 
king the Husband fiar, and the Wife liferentar, and ther 
the wifes power of diſpoſal was not a perſonal faculty, not 
deſcending to heirs, lune 27. 1676, Earl of Dumfermling 
contra Earl of Callander. 

CONQVEST, FIDE CLAVSE. 

Conquett being provided by contrat of marriage, to be 
taken to man and wite, and theheirs of the marriage, was 
Found nor efteftual to reduce the Right of Lands taken du- 
zing that marriage ſimply tothe Husband, his Heirs and 
Aſligneys whatſoever, and by a third contra of marria 
providedto the heirs of that marriage , ſeing it was a ratis 
onaldeed, ſotoprovidethe wife and bairns of that marri- 
age, at the time ofthe contra, albeit ex poſt fails, the Fas 
ther by bis Tocher, Place, and Liferent relerved from his 
heir ofthe firſt marriage, heacquired means ſufficient 
to have provided wife and bairns of the poſterior marriage, 
Janwary 3, 1679. Gibſon contra Thomſon, 

CONSENT mwasnot inferred by ſubſcribing witneſs, 
albeit the body of the Bond bear, that he »as to be caution- 
err, and then witneſſes inſert under that, unleſsit be 
proven by the witneſſes and writer inſert, that the Bond was 
xead ro him before he ſubſcribed, 1«/y 26. 1672. Gordon 
contra Menzies. 6? D7s 

Conſent or knowledge of the contents of a writ, was 
not inferred by ſubſcribing as Witneſs thereto, February 1, 
2676. Veitchcontra Ker and Pallat. 

Conſent by a Wife to # minat of her Daughters contraR, 
whereby her Husband diſpones his whole Eſtate, with re: 
ſervation of his Liferent , but without reſervation of his 
Wifes Liferent, was found not to import her conſent to the 
whole clauſes of the minut, to exclude her own Literent, 
bur only her conſent ro the marriage, icing in the extended 
contract of marriage, ſhe is not copſenter, Lanwary 8. 1679 
Lady. Knox contra Arburhnet of Knox. 

Conſent doth not exclude the conſenter to make uſe of a 
| —— Righr after the conſent, againſt the Right con- 

ted to, Lanwery 27. 1681. Stwart contra Hutcheſon, 

.. Conient of an Vncle gianting a Bond to his Neice, ſhe 
marrying with his conſent, was tound not to be interred 
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by the Vacles being a ſubſcribing witneſs in the contrat o * 
marriage, Or at the marriage, or living after with the mar- 
ried perions, nor was it underſtood, that if there were no 
juſt caule of diſggfient,the Bond ſhould be purified, feing it 
»as not granted by parents, or theſe naturally obliged to 
rovide forthem, and ſeing there was nv mention of this 
zond in the contract. lan. x7. 1673. Par contra Glaſſe. 

CONSIGNATION doth nor make the ſum con- 
ſigned moveable, or in the property ofthe creditor, butthe 
debicor may pais from the Order, an4 litt the furs when 
he pleaſes, nll declarator, or till the ccedutor accept of the 
contignation, and infiſt for the conſigned ſums, which it 
he do not, his Executor cannot, but his Heir only, whoſe the 
Wodliet Right is, Lanwary 21. 1673. Nicolcontra Lawry.The 
like, though declarator was obtained, being after the Wed- 
letters death, June 18. 1675. Laird of Leys contra Forbes of 
Blacktown. 

Conligned jums being loſt, are not on theperil ofthe 
conſiguer , he being charged on {x days on a decreet arbi- 
tral, containing many articles, though he had no reaſon a- 
gaink this azticle, a:beir againſt the reſt, and ſeing he had 
a time to go ſeek the charger, and offer, and though he 
conligned leſs than the juſt quantity, being by order of the 
ludges, Feb. 15,1673. Mowat contra Lockhart, 

Conligned ſums by Suſpenſion were found to be taken 
up, anddelivered on the Suſpenders expenſes, though he 
was charged for more than was due by a Sheriff by his of- 
fice, ſeing he produced not his diſcharges, and oftered the 
tuperplus, 1«/y9, 1695. Earl of Zucensberry contra Duke of 
Buckclewgh, 

A CUNSTABVLARY by Infeftment, bearing cam 
officio conſtabularii,cum feodis & deryvoriis ejuſdem , without 
any other ſpeciality, vas tound to give right to the ccnftable 
to ſo much ofthe office as was preierved by poſſeſſion, vx. 
the proclaiming and ryding ot a Fair, exerciſing criminal 
Juriſdiction during that Fair, but not to extend to other 
Fairs recently granted by the King, or to juriſdiftion at other 
times, ly 18,1676, Earl of Kinghorn contra TownotForfar, 

CONTINVATION mas found neceſſary inade- 
clarator of property, though it was inſtanily verified by 
Writ, November 22.1 6 7 2.Strachan contra Burnet of Leys. 

IN A CONTRACT. OF MARRIAGE, 
an heretrix having diſponed Landsto her Husband, his heirs 
and afligneys nome dotrs, that obligement was found not 
tO take effe&t at the inſtance of the husbands aſligneys tor 
cauſes onerous, unleis it did appear that the mutual cauſes 
in the contract, on the part of the husband and his Father 
conizacter, wete preſtable, Febrwary 7. 167 z. Dick conta 
Aardoch. 

In mutual ContraQs not-perſormance ofthe one part, 
hinders not execution for the other part, where this hath no 
delay or Term, and that bath a Term not come, Nov.2 8. 
1678. Carmichael oftBalmedy contra Dempſter of Pitliver, 

Contract ot Maniage, Vide clauſe. 


A CREDITOR Intcttinan Annualrent, compe- 
ting with an Appry fingacquired by the a heir, was 
found to have intereſt ſummatly to exclude the appryling 


payment of whar the m_ heir gave for it, by the A 
of Faihament 1621, betwixt debitor and creditor, albeit 
the narrative of that part of the AR mention only Appryſers 
to have that benefit, feing the ttatutory part extends to all 
Cieditois, lanwary 9.1677, Hay of Myldaties contra Gregory 
and others. p 

Creduots, Vide delivery and truſt, 7uly 1» 1677. Bain 
contia Mcmillan. 

A CVRATOR. was found lyable for intromiſfion 
and omiſſion, having been nominat by the Minor, and au- 
thoriled by the ludge, albeit the A& did not bear, thathe 
compeatzed, made faith, and found caution, ſeing he ac- 
cepied thereafter, by ſubſcribing a Writ, bearing to be done 
by the minor, with conſent of the curators -fubſcrib- 
ing, and bearing, the defender ſub(cribing, as conſen- 
tex, at leaſt from the time of his acceptance, by the faid 
lubicription, November 18.1671. Caſs contra Eleis. 

Curators eleted and authoriſed, do not purge the un- 
warrantable intromiſlion of theſe who AR as curators, and 
are not truly curators, but pru-curators, or free them from 
compring even for omiſſions, 1bidem. | 

Curators continuing to uplift Rents after Majority, wers 
found not lyable to compt for theſe years, tor intromiſli- 
on and omiſſion as curators, but only for intromiſſion, un- 
leſs by the Minor, or remanent curators, the faids curators 
continuing, had formally been appointed Fators, where- 
by they might be lyable as Faſtors, per tacitam reconventie= 
nem,ibidem, 

Curatory was found null,where the At bore, that the cu« 
rators 00 named joyntly, or three of them to be a 2u0- 
rum, leing only two accepted, lanwary 25.1672. Ramſay 
contra Motu "IP 

Cutator dates benis, nominat by the King, to mannage 
an Effatein Non-entry, where the heir of Tailzte was ex- 
cluded from Entry by the poſſibility of a prior heit, was 
ſuſtained, and found to have righe to uplift the whole pro- 
fs of the Eltate, and io purſes all ations covippetent - an 

el; 
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heir, to be called paſſive in real ations, to affeR the Eſtate 
and Means that might betall to the Heir, being comprable 
10 the Heir at his entry, and that the Donatar of Non-entry 
had only right to the retoured duty, ſeing the Non-entry was 
peither ex c#/pa, nor mera of the appearand heir, I#/y 24. 
1677. Lord Melvil and his Son contra Sir William Bruce, 

CVSTOMERS werefoynd to have rightto ſeize on 
Salt, ſold before entry made, though ſold by leveral parties 
having bought before, the Salt in queſtion being bought 
from the Importers, December 10. 1675. Keith contra 
Murray. 

A DATE beingerroneous and inconſiftent with theTe- 
nor of the Writ, was found not to be adminiculat by other 
Writs, to make it but an error, theie being ſtrong eviden- 
ces concurring of the Forgery of the Writ, which was but 
an extra, the Regiſter being taken away, and a principal 
Writ of the ſame Tenor and date produced, which ſhew it 
was never delivered, and that it was made up ex poſt fat o, to 
anticipat an aſter arreftment, Lanwary 7. 1674,Mcmath con- 
tra Oliphant. Ty” 

DEATH of a Souldier, was found probable by his ſe- 
veral years abſence, and being commonly repute dead in 
the omouneny where he dwelt, to give bis Execators 
intereſt upon Confirmation, to recover debts due to him, 
but that the ſole confirmation while ing; was not ſuffi- 
Cient to prove the death of one » ho died not in the coun- 
trey, Ily 25.1677, Frenchcontra the Earl of Weyms. 

Death of a Husband was tound inſtrufted to give his Wife 
acceſs to her loynture, that he had been gbftent (even years, 
and had a conſiderable ſtock in Barbado's,and was reported 
there to have been dead, being abſent a conſiderable time, 
as a privateer, and by a Leiter to his Wife three years ſince, 
promiſing his return, and by her oath that ſhe heard nothing 
from him ſince, or nothing of his being alive, December 7. 
1678.Sands contra her Tennents. 

DEATH-BED was ſuſtained by ReduQtion, at the 
inſtance of the eldeit Son, having a diſpoſition om his Fa- 
ther for ſums of money, as bcing thereby the detundts cre- 
ditor, though he was not Heir, Lanuary 4+ 167 2. Beaty con- 
tra Roxburgh. 

Death-bed was ſuſtained by reply in a ReduRtion upon the 
AQ of Parliament 1621. againſt defraud of creditors, Fe- 
bruary 3.1672. Haume contra Bryſon. 

Death-bed was found competent to an Heir, who was not 
Heir immediat, or at the rime of the defuns deceaſe, but 
-- e Heir long thereafter, 1#/y 16. 1672+ Graycontra 

ray, 

Death-bed was ſuſtained to reduce an Aſfignation by a Fi- 
ar in favours of her Heir of line, being in prejudice ofher 
Heir, fubſtitute in an heretable Bond of a further degree, 
ſcing that priviledge is competent to all Heirs,not to be 
by deeds on death;bed,though this Fiar had reſerved a power 
to diſpone in the Bond, which was only found to be leg:ti- 
= modo, in liege powſtie, Iuly 24, 1672. Forterfield contra 

ant, | 


Death-bed was found proven to take away # Bond and 
Appryting expired, inthat the granter of the Bond was put 


outina Lodgein the Muir, on ſuſpicion of the Plagae,and 
diced within a few days after the Bond, though tie was pro- 
ven thereatter to have walked abroad on the Muir and 


drubk with the witneſſes in divers Veſſels, and though his 
condition ſuffered not the winels to know particularly his 
condition before the Bond was granted, which waspreſam- 
ed on his being ſuipeted, and in a Lodge, and dying (hort- 
ly after, Landry 9.1673, Nicol contra lohnfton. 

| Death-bed, Vide Traft, November 2.6, 1674. Paton contra 
Stirling of Airdoch. 

Death-bed was found to exclude any heretable Right,that 
Recepdacn affeR the Heir, neither the Execmor as « Lega- 
Cy, ibidem. 

Dea'h:bed was found not com tto the creditor of the 
heir being dead, unlets he had been /nfeft in his 

ife, or that theſe creditors had been Infeft upon Appryſing 
or Adjudication againti him, albeit an appearand heir con- 
curred with the creditor, ſeitg they were not creditors to 


the defun «ho diſponed inlets, February 18. 1676. Trot» 
ger conria Mekelo. 

Death bed was _—_ _ 7 wang — to 
Reduce Bonds grant there wavsno 
Infefiment thereon in thedefunts rime, but an Adjudica- 
tion after his death, Febrwary 23,1676, appeirand of 


Herriot coma his creditors. . 
Deathbed was found to exclude a proviſion to # wife by 
way of Legacy, which was nat found to reach the Heit, als 
beir by the defundscontradt of Marriage he was obliged to 
provide the Heir of the Manioge with ſack ſums, reſery- 
a power to himſelf to «fe it with Legacies to pious 
aſe or with an additional joyntureto his Wife z becauſe 
@ Reſervations, though they might be effeQual in dif- 
poſitions, as rung boos conditions thereof, yet not in 
proviſions to Heirs, being neareſt of blood, which might 


gene evacuat the Law, ing Heirs againſt deeds done 
 —— 7 1676,Relict of Ni, Troman cons his 
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Death:bed was found competent to a debitor againſt 
Aſſigney, whoſe Aſſignation was offered to be Sr 
have been in the detunRs creditors hands while he was on 
death-bed.and which therefore could not ſecure him againſt 
the Heir, Novemb. 28, 1676. Carmichael of Balmedieconra 
Dempſter of Pulrver. 

Death:bed was found not to hinder the recalling ot a diſ. 

poſition made by a Grand-father to bis Oye,and delivered 
to a third _ in liege powſtie, it it ſhould appear that the 
delivery was not ſimply to the behove ot the Oye, » hereby 
it became irrevocable, but conditionally that the dilponer 
might recall it, for evidence whereof, it was proven by the 
third parties oath, that the defun& on death- bed called for 
it, and he delivered it, and that the detun& delivered two 
blanks for dividing the Right in the firſt diſpoſition, which 
he delivered with his (aid firit diſpoſition toa Notar, and 
ordered the filling up ofthe one halfto the Heir, and the 
other halt to a ſecond ſon; but for further clearing, the par- 
tyto whom the firſt diſpoſition was firſt delivered, was 
appointed to be Re-examined, what the detun@ expreſt 
when he delivered the firſt diſpoſition to him, December g, 
1676. Ker contra Ker; But thereafter that third party being ex- 
amined, the Lords found, that there being nothing proven 
expreſt at the delivery, the Ke-calling and Re-delivery did 
import, that the delivery was not {imply to the behove of 
the Oye, making it irrevockable, but that it was condition= 
al to be delivered to the Oy, if the diſponer did not recal it, 
and that his Re:calling of it tor a jpecial eftcR,to divide the 
ſame betwixt his Heir and his ſecond 10n, was efletual both 
againſt his Oye, to whom he firſt diſponed, and likeways ef- 
tetual againſt his heir, as to tic one halt. albeit the Re. 
vocation was on death-bed, ſeing thereby the Heir had no 
prejudice, but benefit, being formerly excluded by the firſt 
dijpolition to the Oye,delivered in /rege pouſtte, Lanuary 2.5, 
1677. inter eoſdem. 

Death-bed was inferred by ſupportation, or being hol- 
den on hori-back, by one fitting behind bim, though he 
went a journey 10 helped, and though in a Teſtamem in 
lege powſtic , he had expreſſed his mind to to dilpone his 
Heretable Rights, December 11. 1677, Lockþart conua 
Lockhart. 

Death-bed was ſuſtained to reduce a Diſpoſition, albeit 
ſubſcribed before fickneſs, and the name of the pany to 
whom, left blank, and the Diſpolition in the W riters hand 
not filled up till Death-bed, /wne 22, 1678. Birnies contra 
L. Polmais and Browns 

DEBI TOR NON PRASVMITVR DOs 
NAKE , was found not to make a poſterior Bond in tas 
yours of a brothers fon, to be in ſatistation of a former 
Bond to that Brother, ſcing the poſterior Bond bore for love 
and favour, and no other caule, neither did it mention the 
prior Bond, December 5. 1671. Dickſon contra Dickſon, 

DECENNALIS ET TKLENNALIS FP O5S- 
SESSOR, mas tound to continue a Miniſter inthe right 
ot his Stipend, alchough there was a Decreet of valuation 
and locality tor a leis quantity ante: io1 to his poſſeſſion, un- 
leis it were inftruRed, that either he or his predeceſlors had 
acknowledged tha. Decreet by hisPreſentation,orDiicharges 
relative thereto, Novem. 28.1676, Semple contra his Paro* 
chioners. R 

DECLARATOR was not found neceſſary for declaring 
the Right of a luriſdiion, but that the perſon having righc 
might. for the Caſualities thereof, any time within 40 
years, ſeing a poſſeſſory ludgement is not competent in ſuch 
Caſes, Novem. 23.1671. Laird of Cragivar contra Rolland 
of Dis;blary and others. 

A Declarator that a gratuitous DE - With the burs 
den of the Diſponers debts, ſhould make the Acquirer lys 
ableto the perionally, or if that burden » ere expreſt 
in it, thatthe Lands might be Adjudged tor the Diſponers 
anterior debts, was ſuſtained, being intented both againſt 
the Dif and Acquirer , and atierthe Diſponers death 
no neceſlity of a Transferrence, albeit the Acquirer did not 
repreſent the DefunR, or of diſcufling the D Heirs, 
as if the Acquirer had been Heir ot Tailzie, Feb. 16, 1676» 
Earl of Dumfermling contra Earl of Callander. 

A DECLINATOR againſt one of the Lords, 8s 
being Witneſs adduced in the cauſe, was ſuftainedto ex- 
clude him from being ludge in that point wherein he was 
Witneſs, but that he might ludge in other points of the Pro- 
ceſs, lanuary 22. 1678, Hay of Dremelzier contra Earl of 
Tweddail. 

A DECREET was not found null for want of pro- 


ry ch was then competent and omitred by 
the ſpace of 16. years, in whichihe means of probation 
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jadger, and not alone againſt the Debitor, Ianwary 9.1674. 
Waxchop conira Majur Big ger. 

A D-cree: coupcaring was not Reduced, becaule the De- 
fender was holden as confeit, and that he was lawfully tum- 
moned. though it bore not perionally, no: being quarrel; 
ed recenily, » hile the executions could be tound, bu t*en- 
ty five years after the Decreet, unlels the puriuer could res 
cover the executions, and thereby prove that there was no 

« tonal citation by the Mefenger, lanuary 26. 167 5, Mac- 
wy e contra Grant of Glenmoriſtonn. 

A DECREET AKRBITRAL was ſuſtained, al- 
beit the ſubmiſſion bore imall par icular ſums, and the Dez 
creet was pronounced concerning a tat greater ſum, finding 
the ſame latisfie4 by a Diſcharge granied by the tubmitters 
Agent, as Aſſigney, albeit ihe Alſhgnation «as loit, which 
the Arbuers might find proven by Adminicles and eviden- 
ces, though in tt11@/La* it could not be proven »ithout the 
Aſſignation, lci:g the Submillion bore all lags and Controz 
verſes , albeit it did not bear according to- any Clames, 
December 19.167. . Cumming of Coulter contra Gordon. 

A Decree! Atbitral »as tound reduceable as being witra 
wire; compromiſſs, becauſe the ſubmiſſion being blank in 
the Indurance, it was unwarrantably filed up with the 1n- 
durance of three years, whereas it did import only one 

ears indurance , long after which year ihe Decreet Arz 

icral was pronounced, whereupon the Arbiters Oaths were 
ordainedio be taken, as allo it was by enorms leſion, decern- 
ing a great ſum , withou: mentioning any particular caule, 
=. LL the Defender ſhould now coundeicend and initruct 
the cauſe thereof, both which were tuſtained againſt an Aſz 
figney tothe Decteet Arbittal, Feb, 23. 1672. Wallace of Car- 
nelcontra Wallace. 

Decreets Arbitral were not found reduceable for not pro- 
ducing the Claimes , which are not keeped a4 in Counsof 
Record, lily 22.1675. Brown contia Herriot . 

A Decreet Arbitral »as lultained , though thereby Wit- 
neſſes were admitted 10 prove a promile to relieve a burden 
upon Lands, and an cemantclgemens before the Arbueers, 
though nothing was extant but the Decrect, the Arbiters des 
poning that they did examine Witneſſes upon Oath to prove 
the promile, and that the ackno» ledgement » as made bez 
fore them, 1»'y 2, 1678. Towng contra Pearſon. 

A Decreet Arbitral was fyuynd Reduceable, as made after 
the expyring of the Submiſſion z albeicthe Reducer had ac® 
_ kno»ledged himſelf thereby d<blior in the tum decerned, 
and in ſatiztation thereot had diſponed Lands, 4eing the 
ſame »as done when he was undera Cap'ion, and »1tnout 
TranſaQtivn or abatement, and io was no voluntary At, 
hor did heRatifie or acknowledge theDecreet as jult, Feb.13. 
1679. Maxwel centra Lindſay. 

ADecreetAbitral » as found evacuat by raiſing,and inſiſting 
in a RedyRion thereon, after » hich the Reducer could not 
returt thereto, December 21.1680. Anderſon contra Bruce. 

A Decreet Aibi:ral being quarrelled by ReduQtion, be- 
cauſe 4 Writ vitiat in the daic, was admitted tor probation, 
though the writ now pr duced appeared 1 vitiai, yet the 
' Arbiter was ordained to depune,whether it was ſv when proz 
duced before bim, and whe:her the Purluer ſa» it, and did 
not quarrel it then, /anwary (3. 1681, Garvencontra Do- 
Qoor Trotter, 

A DECREET OF ADIVDICAT!ON bes 
ing pronounced by the Ordinary, was ſuflained as a De- 
Creet in abſence, not to be delet or to be Inrolied, becauſe 
it was ſeen and returned by an Advocar, whoin the return 
declared he was no! for the party, in reipeR of colluſion to 
prefer another Adjudger, Febr. $8. 1676, Aikman contra 


A DECREET OF A SHERIFF was not 
found null. as in vacans time withow diſpenſation, being 
afrer the Michae/mas Court, according to ancient cultom, 
June 30,1675. Clerke ntra Stwart and Watſon. 

A Decreet of a Sheriff beating a Defender compearing by 
a Proceſs, was not reſpeRted as a Decreet in foro, becaulc it 
did not bear a Warrand by the party to the Procurator, to be 

oduced, nor any of the Defenders Writs, or circcumſtan - 
tiat allegiances,» hich might Import a Warrand; and there- 
fore though a Spuilzie was proven by Witneſſes. it was ſus 
ſtained to be proven by the Purluers Oath. that he knew the 
Goods belonged not to that party, Novemb. 24, 1676, Grant 
Contra F raters. 

A Decreet of a Sheriff was reduced, becauſe an Advoca- 
tion was produced judicially, alben after the ludge had de- 
cerned generally , but before he exprefi the ſpecial Terms 
ofhis Decreer, « hich was found proven by an Inftrument 

iven by the Clerk of the Court, Decem. 12. 1676. Holms 

ontra Mariichal. 

ADecteer though of an inferiorCourt, was found not quar- 
tellable by an .nftrumemt, bearing contrary to the Decieet, 
but only by the Oath of the members of Court, Feb. i 3. 
1677: Bag gat contra Caldwall. 

A Decreet of an Infetiour Court was ſufisined as upon 
compearance againſt a party tor whom no warrand was 
Gown by bis Procurator, nor any Wiit produced, import- 
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ing awatrand, December 6. 1678. Law contra Smith and 

Errers, ; 

A DECREET IN FORO proceeding upon an 
Oath »hich proved not, being recently quarrelled by Bill 
of Suſpenſion, the perſon was ordained 10 be re-examined 
upon produftion of an Accompt written by his band and 
miflive relative thereto, which was not preſcnted before 
Sentence, and he did only give in a qualitied Oath in Writ, 
without deponing thereon, icing his Oath «as not poſitive, 
but only as to remembrance, ly 29. 1673. Dundas of 
Breaftmiln contra Skeen of Halyards, 

A Decreet of the Luxds foro tor ſtents by a Town uport 
their Feuars tor their privat ule, was tound nottoexclude a 
declarator of liberation, the f .rmer Decteet being on a Suſe 
penſion, continuing long poſicſſion ot tienting as 1n poſe 
ſeſſorio, and the Declaraior as in petitorio, In-y 16. 1674s. 
Town of /nnerne;s comra Forbes of Cullodin, 

A Decreet of Cerification i ſore was tound net reduce- 
able upon Improbartion of the Execuiion, ting the party 
compeared,& ſuſcepit judicium, making then no objeftion, 
but1ook a Term (© produce, 1»/y 23.1674. lame/on cons 
tra Doftor Hay. | 

A Decreert im foro was found not reduceable upon atiy 
ground _ trom re-conſideration ot the probatie.n by 
Witneſſes, or from exorbi of the quancities, or from 
inhabilvy of the Witneſſes, without Reprobators, er trom 
the deponing contrariwiſe before the Council, or by offer- 
ing to prove the cont-ary by the parties Oath, lwne 223.1676 
Irving of Lentwrk. contra /rving and Roſs. : 

A Decreet in forodeclaring a minut null fornot perfor- 
mance, & the party decerned producing the rits that could 
have perturmed in the firſt inſtance, and offering to prove 
by Witnefles that they were mſtirumenta de nove reperta, the 
allegiance was luſtained (© repone him, 1»/y5.1676:Laird of 
Ggir contra Earl of Aboyn and Pitrichie, 

A Decree: of Seſſion in fors #25 tound notquarrellable 
upon allegiances competent and omitted, albeit the Adyo- 
cat for the Detender 1 the firlt Inſtance offered to declare, 
that he »as not imployed for that patty, Decerb. 71676» 
Bannatine contra Edgar. 

A Decrect of he Lords in foro was found not Reduceable 
upon pretence that the Tettimonies of the Wi nefles prov- 
ed nut, or that the minut of the Decreet was made up by 
the Clerk, or 0'herways conceived than done by the Lords, 
albeit the Clerk was accuſed upon this particular, and de» 
muted, feing by our Law there is no publica(ion of the Te- 
fiimonies at anytime , November 30.1478, Grant of Core? 
r:monie contra Mckenzie of Suddie and vihers, 

A Decreet of Scflion in foro, where an Advocat re- 
turned he FHoceſs tor the Defenders indefiniuly, was tound 
not :0 be as a Decreet in abſence upon the declaraiion of 
oath of the Advocat Recurner, that he was nut imploy 
nor compeared tor one ofthe parties now complaining, De- 
cember i 1. 1678 betwixt the ſame parties. 

A Decreet oi Scllion mm foro corroborat by a Bond, was 
not Reduced or Suſpend: d on alledging the Decreer was ex- 
trated aiter a ttop by Bill, teing that was not repreſented de 
recents, neither yet becaulethere was no Tranſation, or a- 
bate' ent by the Bond of Corroboration, which was not 
reipeRed, as ifit had been a ne» Bond, granted under Cap- 
tion, lanwary is. 1679. Cranſtown contra Kyle, 

A Decreei in fore was reduced , becauic the Term was 
circumduced, when there was a Writ produced ad modur 
probationis, and not ab mitts; and Oaths taken in an inci- 
dent,and not adviled,though theſe » ere not objeftedat the 
ciccamduQion ofthe Term, vetthe Clerk might not ware 
rantably have given out a D-creet, thele being then in his 
hands unadviſed, Feb, 18. 1679. Laird of Wedderburn con 
tra Sinclar. 

A Decreet of the Lords in f:ro nas found not quarrellable 
upon allegiance of the Cl-rks omitingto inert an Inter- 
locutor, referred ro the kno* ledge of tome ot the Lords, 
prior to the Decreer, ſeing it was not alledged de recenth, 
December 3, 16-9 Withart contra Hume of Linthill, 

A Decreet ot the Lords in fors « as found not Reduce- 
able upon a pretence that the Teſtimony of the Witneſ-" 
les did not ſufficiently prove, which the Loids retuſed to call 
for, or Re cnlider, {une 15, 1680, Gordon contra Eail 
of Queenzberry. 

A Decree: of the Lords in foro, extracted after the party 
went abroad and ſcoredin the minut-book.the keeperofthe 
Book deponing, that it was 1o (cored by order ab mitio, the 
parry » as reponed. as if the Decreet were uncxtrafted, and 

fred io refile from paſſing ſimpliciter from a party , us 
wasexpreſt inthe minuts, Feb, 25, 168 1. Sannerman con 
tra Dundas of Mortoun. 

DEFORCEMENT of a Meſſenger Executing & 
Caption, was found to make the Defender |) able for pay- 
ment of the debt, and that the purſuers inliſtingcriminally 
ad panam, did nor hinder him toinſift civilly ad intereſſe, 
December 13. 167 3. Murray contra French bf French- 
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without Interpellation by Inſtrument, and that verbal Re- 
quiſition by a Merchant to a Skipper, to louſeatter the Ship 
was loadned, was not ſufficient, where the Charter-party 
had no definit Term, bur to do diligence to tranſport the 
Goods, February 14. 1678. Calderwood contra Angus. 

DELIVERY of an Aſſignation was not found neceſ- 
ſary to makeit efſeual, being taken in the name of a Cre- 
ditor by his Debitor, and intimation thereof caade by the 
Debitor, which was found to make his Aſſignation of Re- 
lief effe&uil , though not delivered, lanwary 18. 1677. 
Dick of Grange contra Oliphant of Gark, : 

Delivery of a Bond was not found neceſſary to make it 
effcQual, where a Debitor took it in his Creditors name, 
which was repute as in ſecurity to that Creditor, and not 
in truſt, and not affetavle by the Procurers debt, uy 12. 
1677, Bain contra Mcmillan. ; 

Delivery of Vittual by an ordinary buyer and ſeller of Yi- 
Qual, was found to infer the ordinary price to be modifi- 
ed by the Lords, though no agreement or price was proven, 
unleſs the Defender inſtru another Cauſe of the delivery, 
than a ſale or a definit price or payment, /wne 15.1677, 
Hume contra lameſon. - 

Delivery of a Bond was not found neceſſary to make it 
efictual, being taken by a Debitor in name of his Credi- 
tor, for his ſatisfation or jecurity , which therefore the 
Creditor might compel him to exhibire, and he could not 
compel the Creditor to denude, and therefore poſterior 
Arreſtments in the hands of the Debitor in che Bond, for 

his debt who took the Bond in his Creditors name, albeit 
before delivery to that Creditor, were excluded, but if the 
Bond had been blank in the Creditors name, and the ar- 
reſtment laid on »hile it was blank, the Arrefiments would 
be effeual againſt the perſon whoſe name was filled up 
thereafter, though a Creditor before the Arreſtment ; all 
which was found probable by inſpeRion of the Bond, as 
appearing to have the Creditors name Written by another 
hand, or Ink, andthat it was ſo ſubſcribed blank, and by 
the Granters, Receivers and others oaths, that it remained 
blank the time ofthe Arreſtment, Feb 27,1678. Campbel 
and Cunninghame contra Bam and Mcmillan, HK 

Delivery of a Write, though preſumed by being in the 
parties hand. in » hoſe fayours it was granted, yetthe being 

thereof amongſt the writes ofaDefun@ Granter of the ſame 
at his death, was found probable by Witneſſes, ſeing it bore 
no Clauſe diſpenſing with not delivery, February 13, 1679. 
Cathcart of Carletoun contra Laird of Corſclays. : 

Not delivery of an Aignation by a debitor to his Credi- 
tor, bur intimat by the Cedent, was found not to prejudge 
the Aſlignation, as an undelivered evident,Feb. 24, 1680. 
MAclurg contra Blackwood, 

A DEPOSITARS OATH mas found not re- 
ceivable to prove that the parties paſt from the Writ depoli- 
tat, and ordained it to be cancelled, in reſpeR that the terms 
of gepoſitation ſubſcribed by both parties were depoſitat 
with the Writs, Feby, 24.1675. Cowan contra Ramſay. 

DESIGNATION, Vide poſſeſſor decennalis, Feb, 6. 
1678. Lord Forret contra Matters. _. 

DEPRIVATION ofthe Clerk ofthe Nottars was 
ſuſtained, becauſe he had never called in the Protocals of 
Nottars, being ſpecial in his commiſſion,albeit in the terms 
of it, with powerto him tocall them in, which did import 
a duty and diligence, and being wholly negleQed for ma- 
ny years, was tound a malveriation of knowledge and im- 
portance, deſerving deprivation, Feb. 9. 16860, Clerk Re- 
giſter contra Primeroſe. 

DI1L1GENCE forthe Defundts debts was preferred 
to the diligence for the Heirs debts, being done within three 
years after the Defuns death,underſtood not of anni wtiles 
but continui, Feb, 11.1674: Mitchel of Dalgam contra Eatl 
of Dumfries. 

A Diligence againſt Witneſſes was ſuſtained, though not 
taken out till theterm aſſigned tor probation, was paſt, being 
with continuation of diys, and the term not circumduced, 
Inly 5.1676. Moor contra Mcanla.. 

Diligence by perſonal Ations and Decreets thereon, was 
found no ground to annul a poſterior Diſpoſition as an an- 
ticipation of the diligence, January 18, 1678. Killich of 
Gowrdie contra Blair. 

DISCHARGE, 
contra Srory, 

A Diicharge to a Cautioner on payment is not competent 
to the principal debitor, unleſs the Camioner concur, but 
theprincipal may be diſtreſſed in name of the Creditor to 
the Cautioners behove, ply 13.1675. Scrymzeor contra 
Earl of Northerk, 

A Diicharge being general was found not to exclude the 
xelief of Cautioners, whereupon diſtreſs followed, unleis 
the Cautioner had payed the luca before the Diſcharge, 1a- 
nuary 23.1678. Campbe/contra Napier of Wrightſhowſes. 

A Diſcharge being of all Decreets, tums of Money, and 
others w hatſomever, for any Caule or occation preceeding, 
any mgener of » ay, was found to extend ro the Feu-duties 
of Lands, for » hich the party diſcharged might be conveen- 
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Lands, but not to the Feu-duties preceeding, which were 
only debita fundi, 1uly 13. 1678, Laird Preſftoun-gra nge CON» 
tra Ward, 

A Diſcharge of 20 ſhillings ſterling, payable yeatly to a 
Conſtable, with a perpetual Renounciation thereof, was 
found not relevant againit the Conſtables {ingulac Succeſſor, 
having right by an appryling, Decem.g. 1679. Lord Hatrown 
contraTown of Dundee. 

A Diſcharge by a Husband of a ſum payable by his Father 
to him and his Wife, and the Bairns of the Mattiage, was 
found not to exclude the Wite to obtain' the ſum imploys 
ed tor her Liferent uſe by the Debi:or, feing ſhe ſigned nor 
the Diſcharge, lanwary 21. 1680. Caddel contra Raitk, 

A Diſcharge being general ot all debts, tums of Mon , 
Bonds, Obligations, Clags, Claims, for whatſomever cauſe, 
was found not to diſcharge a Contra for purchaling an ap- 
pryling of Lands, and Dilponing the fame with warrandice, 

ovember 19. 1680. Datgarno contra the Laird of Tit. 

hon. 

A Diſcharge of a Clauſe in a Bond, conſlituting an An- 
nualrent, whereupon Infeftment followed, whereby a ſum 
was lent by a Father, and taken tothe Son in Fee, with a fas 
culty to the Father, bearing a power during his life to Dif, 
pone, was found not to require Regiſtration, as a Diſ. 
—__ ofa Reverſion, lanwary 6. 1681. Bruce contra Hep. 

urn. 

DISCLAMATION is not incurred by not acknow- 
ledging a Superior, who is a flingular Succeflor to the for- 
mer Superior, never acknowledged by the Yaſlal nor his 
predeceſſors, Ilan. 18. 1681. Earl of Queentberry contra 
Irvmg of Love, 

A DISPOSITION OF LANDS com ow 
Jure, was found to carry the Right of an Heretable Bailzie- 
ry, whereintheſe Lands were comprehended, unleſs it had 
been expreit, Feb. 15.1673. Laird of Craigivar Contra Val- 
fals of Lindors. 

A Diſpolition of Movyeables by a man to his Wife, was 
found not io exclude the Donaiar of his Eſcheat, exceptin 
ſo faras was made uſe of tor the Vites abuilziments,an.17 
1678. Peebles contra the Lord Rollo, 

A Diſpolition of Land was ſutiained, though found a- 
mongſt the Diſponers Writs at his death, without a Clauſe 
diſpenſing with the not delivery, ſeing it bore a Clauſe re- 
ſerving theDiſponers Lifcrent and power to alter, Decem.11, 
I679, Starkcontra Kincaid. 

DISTRESS, a Truity having compted to his Cong 
flituents Executor forthe profits of his part of a Caped Ship, 
and upon payment of 89 pounds, being diſcharged with 
abſolute warrandice, thereafier the Ship being evidted, and 
the Truſty diſtreſt for 200 merks, the Executor was found 
to relieve him ofthe whole Diſtreſs, albeit the pley was not 
intimat tothe Executor, unleſs he can alledge and inſtrut 
a relevant defence, that could have defended the Truſty in 
whole orin pait, Iwne 23.1681. Clerkcontra Gordon of Gor» 
donſtoun. 

DIVISION OF LANDS by bruiking of ſmall parcels of 
In-field,and common paſturage of Out- field, was found not 
10 be hindered by a Tennent having a Tack of ſome hnnder- 
eds of years, both Heretors conlenting, & theTennents gets 
ting no prejudice, & that tor as much Land together joyntly 
as was in parcels, but not in exat proportion of half,or third, 
but as the leverals were worth, Rich might be improven by 
either party during their long pofleſſion, and could not be 
altered after to their detriment, January 8, 1673. Stirling of 
Bankel contra Hamilton of Bardowy. 

DIVORCE bya Decreet of the Commiſſars of Edin- 
urgh was Reduced upon iniquity, in not ſuſtaining the wifes 
co-habiting with her husband atier her knowledge of the A- 
dultery, and after he and the Whore had made publick ſa- 
tisfation inthe Church, to be a ſufficient paſſing from the 
Adultery, unleſs ſhe had co-habit after a Legal Sentence a- 

ainſt the Husband for the ſaid Adultery: And it was found 
that the Wifes co-habiting with her Husband thereafter was 
a ſufficient preſumptive probation of the Wifes converſe 
with the Husband, unleſs the Wife prove that ſhe layina 
ſeparat Room from him, in which caſe it ought to be pro- 
ven that thereafter ſhe lay in Bed with him, and likewilc ſu- 
ſtained this defence relevant againſt the Divorce, that the 
Wite and Husband colluded, and contrived that the Huſ- 
band ſhould ly with the Whore betore Witneſſes, tothe ef- 
fe they m_ be Divorced, and ſhe recover her loynture 
for her Husbands Intertainment and her own, in prejudice 
of his lawful Creditors, I»ly 15. 1681, Watſon and other 
Creditors of Damhead contra Cruitkshank. 

DONATION of Intertainment by a Mother to her 
Children, was preſumed to be ex pietate materna, where the 
Children had no conſiderableEſtate to intertain themlelves, 
according to their quality, and where there was no agree- 
ment, or declaration of the Mothers mind on what Terms 
ſhe intertained them, Feb. 2, 1672. Captain Guthry contra 
Laird of Mckerſtown. 

Donation was not preſumed by a Step- fathers intertain- 
ing his Wifes Children, ifthey were withi n pupillarity, al- 
bent no bargain was made, or other expreſſion of his _—_ 

an 
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and u1bei! it was n comtinuntion of the Tntertainment by the 
Mother « hom he married, » hich « as preſumed to be a Dos 
nation, ex pietate marerna ibidine 

Don&'1icn of the 1miertainment of perſons of diſcretion 

pupillari:y, was pr: ſumed by a Step- fatter, or any other 
y inter:aining *1hout agree ment 01 lignification 10 the 
party to remove, or be |yable inter eoſdems. 

Donatio morti; canſa wes ſuttained io recal « Diſpoſition 
of Land, without mention of Death, being d-.nc in moit 
eminent peril, 1he party being out of hope o1 «146, nor ha- 
ving reſerved either Liferent or Aliment, and the thing diſs 
poned wat the Diiponers #hole means. December 54 1672, 
Galleway contra Duff, 

Donation was pretumed of ſome Goods and Money of 
{mall value, d<livered by a rich Frother * ho wanted &.hit- 
dren, to his Brother, who was no Merchant, and was not 
jmpured in ſatistaRtion of an annual Legacy, left thereafter 
by the ich Brother to the other, Novem 13, 1679, Ander- 

fon contra Anderſen. 

DONATION BY A WIFE in favournofher 
Husband was found revockable by her conſent to a Con- 
tract of Wodfet,granted by her Husband for his D-br.» hich 
conſent was not found revockabie asto the Creditor his 
intereſt, but as to the Back tack * hich was taken to the 
Husband only, and not to the Wife, and therefore ſhe »as 
found to have right to the ſuperplus Reni more than the 

Pack-tack-duty, aibeir there « 83 an Act beating itto be ju» 
dicially racified, and bearing her Oath never to come inthe 
contrary, which was not found intirufed by the AR of an 
inferiour Court, 'wnezt 1473. Arnold contra Scot &t Frier., 

A Donation by an Infettment, granted by a manto his 
wife, attour her Contra@t of marriage, was found Revock- 
ed by an Annualrent out of thele Lands, granted t© his 
Daughter pro rants though no! mentioning any Revocation, 
December 154, 1694 Knlech corre Rat, 

Donation bet» ixt man and «ife, by a «ife Aſſigning an he- 
retable Bond to ber Husband, was found Revockable by 
her afrer his death, and io exclude the Husbands Aﬀſigney 
bona fide for an onerous Cau'e, though there was no Con- 
trat of Marriage, and albeit that fuch an afhgnerion by an 
Husband to bis Wile, whom he iy oblig-d tv» provide, might 
ſudliſt, « here there was no (onrraft of Mainiage, Decem 
ber t5. 1676: Inglu of Eaftibiells conera Lownie of Black: 


Donation by « man to his Wife, was found Revockable 
where there * as no Contra of Merclage in lo faravitex 
ceeded a ſuirable proviſion for the Wite only, Inne 27. 
1677- Short and Biyne comra Marrays. "7+ 

A Dons ion.by a Wife with he Hurbandstonſent, by an 

tion to an Heretable Bund to a third party, but © 
the Husbands behove, »as found Revockable by the Wife, 
after her Husbands death, even againn fi rc * ucceT 18, 
for cauſes onerons, the Truſt be:ag ptoven by Writ, |s'7 17 
1677 Paterſon contra Mclean, \ 
' Donwion betwixt man and » ife, 23 Found Revockable 
though ir was by a Kond gran'ed by the Husband , and 
bearing dere betore his marriage, Renouncing all Kight to 
his furure Spoutes Moveables jure marits, or to uplift the 
Rents, but by her c-nient, the date * hereof, the Husbands 
rand Hejr * 4+ allo»ed ro quarrel, as antidated, to 
e Seq ueſiration by the Engliſbes, (nlp 24. 1677. Eaclof 
Dumfcrmling comra Earl of C . 

A Dons 10n berwixt Man and Wife, was found notto 
be extended to a Literentsproviſion to the Wife, uctng the 
Marriage, there being a Bond granted by the Husband be- 
fore the marriage, for granting (hat Liferen!Lintefi ment, 
albeic the !nfefrmemt did not relare thereto, lanuarys. 679, 
Ladv Knox contra Arburhnet of Knox. 

Donation ber»ixrt Man and "ite, was extended to a Pro- 
viſion by the Man to his Wife, though there +25 no Cong 
twat of Marriage, or anv Tocher, yerthe lame » as no; Re- 
vocked,in ſo far as exceeded the legal Proviſion ef Wives by 
Terce and Third, but in fo far as was exorbitant, above 
what was prou to be provided by ſuch a Husband. to 
fuch « Wife, /wne 22.1678. Birnies contra Laird of Pol- 


ma, 
Donation berwixe Man and Wife, was found not Re- 
as being afier the Contra@ of Marriage, but as 
afier the Marriage it felf, /anwary 23. 1680, Hume contra 


' A DONATAR of Liferemt competing with a es 
cond Conn who was not Infeft, or Charged, 
and who alledged that bis Appryfing *» a3 deduced before 
the Rebellion,and thar he necded n+ be Inte. or Charge, 
becauſe there *ax 8 prior Appryſer inteft. whichall 
being ſuper jure tertis, the marerial ay was not derer- 
ined c— avirg Right to the firſt Appryſing »ere 
-_ » forhai it might appear, whether he would own 
his appryſing and pofſ*'s. in » hich caſe he would exclude 
both the fecord Appryier and Donatar, or ifhe *oulg diff 
claim and Renounce his Appryfing, and the Donatax «a8 
ordained to cordricend, whe her ht had Right to the firft 
Appryſing himſelf that it might be dereriw whether 
he behoved to aſcribe his poſſeſſion to the firſt Appry» 


INDEX, 
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ling, ortothe Gift, lanwarys, 1672. Sinclar contra Cock: 

rn, 

A Donarar of Elcheat purſuing for payment of Bonds, 
whereot fome were cunditional , and others had Back- 
bonds,, beaiing, the cauſe tobe confirmation of Fens, and ob» 
liging to obtam them was found tv have no accels 10 pay» 
ment, Hl the coagition »ere puritied. and the caule pers 
formed ; hereir appearrd not » hether the caule was puris 
fiable or not, December 13. 1672+ Lord Lyoncontra Feu- 
ars of Ralyenre and borber 

Donarar, Vide Eichea!,ionwary 28, 1673, Lord Lyoncon- 
tra Forbes, 

A Donatar of Liferent, conſtitute by the King, was found 
to have Right to purlue tor theDuties of any Lands.as holden 
of he K:ng,unlets another Superior initrudt his Right,and 
concur »1th the Poſſtlurs, the Kings Right being tounded 
n ont and preſurned, November 13. 1674. Crawford contra 
Chriftie, 

A Donwar of Eſthear, and a Creditor of the Rebels 
competing, the Creditor having obtained ſatistaRion of a 
dcbt dueto him by ihe Rebel, whoſe Bond » as delivered 
np, and anew Bond granted by another par:y to the Alligs 
ney tor the ſame debt, albeit the ne» Bond «as not yer 
payed, and»asafter the Rebellion, but betore declarator, 
the Creditor io obcaining !a'13sfaftion, was preferred and 
the Donatar excluded, February 9. 1675. Veirch comma 
Executors of Key. 

A Donatar uf an Eſtate and profits thereof, whereto no 
Heir could enter by the puſſibility of a prior Heir of Tails 
zie, was found © have no rght thereby to the Enaie, or 
profits thereot, as bona vecantia, bur that he fame remains 
ed in haredinate jacente, iuly 24, 1677. Lord Melvil and 
his Son contra Brace, 

ADonwarofEicheat was preferred to a Creditor of a Rebel 
who having given a Blank-bund, the ſame was tranimit- 
red by the Creditor to another party, which was not ſnitain- 
ed as pav ment, or delega'10n tor larisfying a debiprior 10 the 
Kebellon, leing travimiiting of the Bond was atter decla- 
rator of Eicheat, Lecember 19. 1676, Grant of Reſaſolrs 
con'ra Lord Bamf. 

A Donatar of Efcheat was found excluded by the Re» 
bels Creditor, whole debt was betore denounciation, and 
took effet by payment, by an aſſignation, » hereupon the 
bond granted tothe Rebel, was innovat being before de- 
clararor, albeit the date of that Credi-ors Bond was (hort- 
ly afier Rebellion. bearing, to be for Wines, which »as 
not tound CR by the Narrative in the Rebells Bond, 
in prejudice of the Fizk, but was allowed tq be atirufted 
by Wiit, or Witneſſes, that the Wines »erc delivered be- 
_ denounciuation, December 26. 1676. Veitch contra 

ar. 

A Donatar of Eſcheat was found not to have Righteo 
a Tenement fante Rebel/ione, bought by a Rebel. on pre- 
lumprion that it #as bought by moveable Sums, falling 
under » which #az not ſuſlained againit a fingu- 
lar Succeſſor , November 23. 1677. Cunninghame contra 
Gordon, 

A Donatar was preferred to anAſſigney, whoſe Aſſigne- 
tion was before declararor, for payment of a debt be- 
tore Rebellion, feing ti-< Aflignation had not obtained 
payment before declatator, lanwary 18. 1678, Parves con- 
tra Deans. 

A Donater of Eſcheat was not excluded by a diſcha 
granted by the Rebel, » hen he was Incarcerat, unl-ſs (he 
ſame nere adininiculat, Lanwory 15. 1679. Cranſton con- 
tra Kile, 

A Donatar of Liferent was found not lyable for dili- 
— but for aQual' Intromiffion, though by his Back- 

nd he was reftrited to his o+n pavmen!?, and a ſecond 
Gift was granred, unleſs he had excluded the fecond Do- 
nacars diligence, and luffered the Rebel, or others having 
no real Right tO is. -anuary 17. 1678. Crawford 
conira Charrers and athers, 

IN A DOVBLE POTNDING, theparty pres 
ferred having obtained payment, » as decerned 10 rettore 
to other parizesin a ſecond Double poyndi » ho were 
not cal not compearing in the firſt, albeir it being ce- 
ferred tothe oath of the panty preferred, that his name wag 
filled op in the Bond in Queſtion, after the other Creditors 
Arreſiment, while it #as blank in the hands of the Debi- 
tor, and he deponed that he believed that it was filled up 
with his name «6 initio, yer the other parties did prove, 
that it was blank ab mitis, unleſs it were proven that the 
name was up before the arreſtment, and fo inti- 
mat,or ſhown to the Debiror, November 29.1679. Fain of 
Pricar'y contra Hamilton, Mcmillan and Cunninghame, 

ESCHEAT Goods were found not to be affefted 
with the Kebels Drbts before the Rebellion, unleſs dili- 
_ been uled 'hereupon before declarator, Novem 

25. 1671. Chalmers Advoca: contra Deans. 

Eichear of an Executor was tound not 10 Confiſcat tho 
whole Executry, but only the Exccutors own intereſt there- 
in, but not the !ntere@ of the Wife, Bairns, ornearcft of 
Kin, or Legatars, but COL Bichrats carry theiz own 

Ins 
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Incexefts, and.that even though the Executor had efiabliih- 
ed the Goods in his own perſon by Sentence, December 21, 
1671. Gordon contra Laird of Drum. 

: Eſcheat as to Bonds moveable , qualified with Back- 
bonds, bearing, that albeit the Bonds bore borrowed Mo- 
ney, . yet thetrue cauſe as for confirming Feus, was found 
to bave noeffe for uplif.ing theſe ſums by the Donatar 
440the Eſcheat of the Creditor, till the mutual cauſe of gran- 
ting theſe Bonds, v:z. the Confirmaiion of the Feus » ere 
performed, or preſiable, albeit the Bonds were blank inthe 
Creditors name, and that neither Bond nor Backsbond 
bore an expreſs condition, but only were the caule of 
granting the Bonds, /anwary :8- 1673. Lord Lyon contra 
Forbes, IS k 

Eſcheat, Vide Gift, Veitch contra Pallat. | 

An Eſcheat was found aftcRed with a Bond, poſterior to 
the Rebellion, but for a debt prior thereto, though not 
in corroboration of the former, but by a new Bond, the 
priordebt being diſcharged, /anwary 28. 1 67 6. [ackſon con- 
tra Sympſon. . 

| Elcheat was found not to be burdened with a Writ ſub- 
ſcribed by the Rebel, after Rebellion, 16:idems. 

The Eicheat of a perſon denounced in the Regality where 
he dwelt, was found to belong to the Lord or Bailzie ofthe 
Regality, not only as to his Gouds and Sums within the 
Regality, but alſo without the ſame, 1wne 26. 1630. Toung 
contra Laird of Raploch, , 

. THE EXCHEQVER was found not to have 
power to Gift the Cocque!- Office, but a poſterior Git: by 
the King was preferred, Febrwarys. 1681. Cockburn contra 
Weems 

THE EX CIS Eof Edinburgh being ſettled by an A&t 
of Council, to be bya ſurvey of the Brewars, accompting 
ewenty gallons to the Boll, at two pennies upon the pynt 
in ſiead of two merks upon the Boll, being acquieſced 
to for twenty years mtey conerves, was ſuſtained without put- 
ting the Brewars t6 Oath, but by the Oaths of ſ«orn Surs 
veyers, meaſuring the Brewing Fats, and the number of 
Brevings, and allowing ſpilt drink, when ſhown, andthe 
Brewars Oath, Feb. 2. 1681. Tackſ fnen of the Exciſe of 
Edinburgh contra Brewars. | X 

. EXECVTORS afier eſtabliſhing the Executry in 
-thcir perſons by Sentence, were found not to be full Propris 
ezars of the Executry, except as to the third ofthe Deadss 
part, and for fo far as they have ſatisfied the Defuns Inte; 
xeft, but that as to the reſt, they cannot freely diſpone 
without a caule onerous, neither doth their delinquence, 
or Rebellion, confilcat further than their own Intereſt, De- 
cember 21. 1671, Gordon contra Laird of Drum. , 

An Executor ad ommiſſa & male appretiats, wastound ts 
have no Right to any part of a Cro. , which being upon he 
Ground, was given up by thedefunR out of his 0» a mouth, 
at ſuch a quantity and price, albeit the Crop was at,and 
know»ntc be more, and the prices greater, when the Teſta» 
ment wa: confirmed, the difterences not beingexorbitant, 
Feb, 2- (472. Nimmo contra Martin, 

An Exccucor confirming aſum as Heretable, was found 
not to homologat the Teſtament thereby, ſeing it paſlerh 
of courſe, but that he might claim it as heretable, being al- 
ſo Heir, December 23.1673. Michel contra Mitchel. 

» Executors were found not to have the third of deads part 
by the AR of Parliament 1617. where there was an univer- 
ſal Legacy,exhauſting all the'deads-part, lanwary 15, 1674. 
Paton contra Leiſhman. 

An Executors © +n Creditors were poſtponed to the Cre- 
ditors ofthe D. fun competing for the Moveables ofthe 
debts of the DefunRs, December 16.1674. L. Kelbeid contra 
Irving and Borthwick,, December 17, 1675. Creditors of 
Maſterton contra Creditors ot Thm. 

Executo:s, Vide Heretable, Feb. 18, 1676, Wanch contra 
doQor lameſon, 

Execuiry nas found to be divided, as itwasthetime of 
confirmation, bat as to the Intereſt of neareſt of Kin, as it 
was ihe time ot ihe defun h, as to their Bairns-part, 
or legitim, Feb. 14. 167 7, and Dutches of Bucclewgh 
contra Earl of Twedde!. 

An Executor was found not to have power to prefer one 
Creditor io another, though theCredutor who payed had the 
firſt cuation, but never had lemence, and therefore both 
were brought in pari paſſu, December 2.1676. Hayconua 
Mallech. 

Execcutors-dative were found not to have a Third of 
Deads- part, for the execution of the Teftament, being con- 
firmed as one of the neareſt of Kin, Novem. 28, 1676. Ker 
contra Ker. png 5 

The Executor of a Bairn ,' was foundtq have Kight to 
that Bairns [bare of the Detun@s Fathers Moveables, both 
bis ſhare of Bairns part, and Deads part, though the Bairn 
mever claimed bis ſhare, nor Confirmed his Fathers Teita- 
ment during his life, and had a conſiderable provition in 
Land from his Father, Feb. 14. 1677. Duke and Dutches of 
Buccleugh conra Earl of Tweddel. 

Executors were tound not to have power to prefer one 
Creditor 10 anviker, . 0240 pay nithout lemence, though 
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before any citation at the Creditors inſtance, who was there, 
fore purſued, except Funeral-charges, debts acknowledg 
by the Defun@ in his Teftament, Servants Fees and the like, 
June 7.1677. Andrew contra Anderſon. 

Executors, Vide Death, 1»/y 25. 1677. French contra Eaul 
of Weems, : 

An Executor was found lyableto the Defuns Creditorg 
for the price of moveable Goods confirmed, without nes 
ceſlity to provethar he intromerted therewith, or that ſuch 
Goods were extant, unleſs the Executor inſtru@ the cong 
Uary, that he was hindered to attain the Poſſeſſion, albeit 
he was an Executor-creditor, Feb. 7, 1679, Pearſon of Kip- 
pengroſi contra Wright, 

An Exccutor ad owmniſſs; purſuing the principal v 
trix, whodeponed, that ſbe had pre Fares gn 
Cons by an eſtimat thereot in the Barn-yard, by skilled 
Men, but that it had ariſen ſome Bolls higher, and that ſhe 
bad confirmed a lum due by one Arbuthner by Bond, which 
bondcontaincd a gieater ſum. but ſhe kne» the reſt was pays 
ed; the Lords found, the pact Executrix comptable 
for the Corns as they aroſe, and by the Fiars of thattime, 
albeit more than the Commiſſars price, andthat ſhe wag 
lyable for the » hole ſum contained in the Bond, which ſhe 
gave up to the Debitor, unleſs ſhe recover the Bond, or 
inftrut how much was payed, and that her Oath of Know- 
ledge could neitherexoner the debitor, nor her ſelf, Nev. 6, 
1679. Bruce contra Dowglas. 

Executry of a Defun@, having two hters married 
and Tochered, but the one acceptingit in full ſatisfaRion of 
her portion natural, and all ſhe might ſucceed to by her Fa- 
thers death, and the other daughters Contra not having 
thatclauſe, bur appointing her to be a Baitn in the Houſe, 
the daughter was found to have Right to her Fathers whole 
Execu'ty, both as to the Bairns part, and deads-part, and 
to Exclude the other, both as to the 'ntereſt and Office, 
lanuary 37. 1680, Sandilarids contra Sandilands, 

AnExecutor was found to have Right to the price of anAn- 
nualrent by Infefiment, diſponed dy the defund, bat not 

11 &ed by Infefiment in == albeit his heir is ob-+ 
liged, and could only perform the Diſpoſition, and albeit 
ut contained a clauic irritant, feing it was not committed du- 
ring the Defuncts lite, but after, whereby the Executor 
could only, but did not inſiſt in the Irritancy, I#{ 7.160, 
Wauech contra cw" or lameſon and Lermont, 

An Exccutor and univerial Lega'ar, being a ſtranger, res 
jecting his Legacy and —_— hird of +. deads-pari,ap- 
poimedby.Law, forexecuting the Tefiament, was found 
Only to have a Third of deads-part, after debts and panticus 
lar ies were Deduced, lanwary 25. 1681. Arnetof 
Alcarne contra Lindſay. 

AN EXECVTOR CREDITOR was found 
lyable for diligence of what he confirmed, as other Execu- 
tors dative, but that he was not obliged ro confirm the 
whole Inventaty, and may have licence to purſue, maki 
Faith, that they doubied ofthe exiliency, probatien,or fols 
vency of the defuncts debt, thai they may confirm the beft, 
for ſatisfying their 0wndebt, that place may be for an Exes 
cutor ad emmiſſs, who ſhall be lyable to all parties, as a 
principal Executor, by Act of Sederunt, March 5. 1679. 


An Ex*cutor-Creditor was found lyable for funeral 
Charges; and ſervants -fees for a year,or halfa year,as they 
were ficd, 'as being priviledged debts, preferable ro the 
Executor-creditors own debit, November 25, 1680. Crews 
ford contra Hmiton. ; 

An Executor- Creditor was found comptable for ſums 
confirmed due byBonds,where of the dates are in the confir- 
mation, andthe Reli& deponed he had taken theſe bonds 
from amongſt theDeſunQs Writs,and ſeing he produced not 
the Bonds, it was preſumed he was payed of them, January 
29. 1681, Gray contra Brown. 

AN EAECVTION, at a dwelling-houſe was not 
found null, becauſe the party had remained 40 days at 
Edmbwrgh, having larem et focum where he was charged, 
nor becauſe the Charge was given in the night, but was 
found null, if the Coppic was taken away by the Meſ- 
ſenger, or Witneſſes imployed by the Charger, without 
neceſſity to alledge by the Chargers Warr or appro- 
bation, February 11. 1674. Mackeulloch contra Gordon. 

An Execution atthe Croſs of Ed'nbwrgh, and ſhoar of 
Leith, was found null, there being no ipecial Warrand im 
the Leners for that effeR, 1»/y :8, 1677. Afwurray of Kilor 
contra Drummond of Machany. 

Executions of a Caption by Incarceration was found 
_— by Witmeſſes, but by the Execution of the 
Meſſenger, or the laylors book, December 4. 1679. Mack; 
awlay contra the Magiſtrats of Arr. 

Executions of Acreſtment, bearing, a Copy delivered 
to the parties Wife or Son, was ſultained, it being added, 
and abidden ; that the Coppy »as delivered at the par. 
ti-s D»ellng houle, and tha! there was no neceſlity for 
affixing a Coppy upon the Houle door and giving kn 
where there was accels to the houſe; and a Coppy left 
there, December 15. 1679, Semervail CORLIA SE4in4s. _ 
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Execution: of a Caption were found to prove not only 
that the S* erift was chargedro take the Rebel, but that the 
Rebel was in the Sheriffs houſe, at the time of the 
Charge, December 12. 1679. Macken contra the Laird 
of ratens of a KeduRtion, whereby ſeveral parties were 
cited to ſeveral Terms, by the firſt citation, were nor ſuſ- 
tained ill one Terr was inſert for all, /anwary 15. 1680. 
Gordon of Nethermure contra the Laird of Lee and others. 

- Executions of a Sutmmonds were found null, becauſe 
they did nor deſign the defender, November26.1620-Anons 
Lady Keng/aſſie contra Alexander. : . 

Executions of a Summonds were found null, being nei- 
ther Rtamped, Subſcribed, bot atteſted upon Oath, and 
thereupc t an inhibition upon the dependence Reduced, 
February 4. 168 t. Van-lovan contra Bruce of Newtown 

Executions of Inhibitions and Summords, were ordain- 
ed 10 b« ar expreſly, three Oyeſſes, Otherways to be null, 
thovgh the Executions bear,that the Meſl, made pub- 
lication, and ati AQ of Sederutt made tor that effe&, and 

blication was ordered to be thereof, February 
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EXCEPTIO FALSI omnium ultima, hinders 
not ARtion of /mprobation and Redution, both upon 
Falſchood and Nulliry, Febrwary 22. 1676. Laird of /nges 
contra Gordon of Buckee. | 
IN AN EXHIBITION of Writs, the Defen- 
der was found not oblidged to produce bt inſtru@, that 
he putt the Writs lawfully ont of bis hands, by produRti- 
on of a Bond. granted by him to a third party, granting 
the receipt of the Writs from a third party, and oblidgin 
him to redeliver the ſame to him again, unleſs that thir 

ny were purſuing, or concurring, but that this Purſuer 
[aGhing for the Writs, as having Right to the Land, the 
mnrrngp dy 10 only to depone,it he had ther fince the Ci- 
tation, or if he had them before, and fraudfully put them 
away,and that he dught to be ſpecial, how he put them an ay, 
Janwary 31.1698 Telpher contra Gorden of Gordonflon. 

EX HIBITION AD DELIBERANDYM, 
was not clided, becauſe the Furluer had renunced to be 
Heir in favours ofa Creditor, or becauſe he bad granted 
a Bond, whereupon the Heriage was adjudged trom bim, 
feing there as no poſſeſſion thereby, lanwary 8s. 1675. 
Ward contra Ward. 

Exhibition ad Deliberindum, was not ſuſtained for pro- 
ducing Writs, made by the Defun@ to rangers, norof 
his Family, unleſs they were retired and lyen by the De- 
fun, or unleſs they were affignedio the a Heir 
D ecember 22.1674 Maxwel contra M 4 

Exhibition ad Deliberandioms, atthe inflance of an Heir- 
porttoner againſt an other, of the DefunQs Writs, which 
might be common to both, was ſuſtained, and the Defen- 
der found Jlyable to depone, or to be holden as confeſt, 
thongh ſhe »as cled with a Husband, and he out of the 
country, and ſhe having the Key of his Charter-chiſt, lans- 
@ry 27.1630 Lady Margaret (wnninghame contra Lord and 
Lady Cardroſi. 

EXTORTION mas found relevant to reduce n Dil- 
poſition, to rhe great prejudice of the Diiponer, who being 
a tacile weak perſon. »as appretitntied by the Purchaſer, 
wpon! a Cn of a third patty, and not derained by a 
Meſſenger, but by the Purchaſers Servan's and officers keep- 
ed latent in obſcure Houſes, and carried from place to place 
in the night, till be ſubſcribed a Diſpoſition of his «hole 
Eftate, for a mean caule, albeit there was prodaced a can- 
telled Minut to the ſame cfZQ, wherein the two Actors 
of the Force were Witneſſes inſert, and the Diſponers name 
cancelled, for which there was no anterior adminicle, and 
which Force was found effecrual againſt a ſingular Succeſs 
for ; obtaining Right tothe Diſpotition, though givingto 
the Diſponer a price near to the value of the Land, lamis- 
ary 10, 1677, Stnar:of Caftiemilk contra Whitefeord and 
the Duke of Hamlton, 

FACTORS are lyable for diligence after there Facto- 
ties are expyred, if they continge to intromet per tacram 
Reconventionem, November (8. 1671, Caſs contra Elleis. 

A FALSE WKiT being madeuſe of bya ſingu- 
lar Succeſſor, not conſcious of the falſthosd , andtbereby 
evacuating the Right of a Creditor, the niet was not found 
lyable for that Creditors whole damnage, but quantum 
res S a 18. 1677. Dick of Grange contra 0ls- 

oO aIR. 

A FATHER was not found obliged to pay a Mer- 
chand for giving furniture to his Son, Chon! kis War- 
rand, where he gavean allowance in Money for his cloaths, 
which was found probable by the Fathers o*n Oath, 
January 20. 16792, Wallace Contra Crawford of Com 


lary. 

+ A Father was notfound for his Daughters brydel 
furniture to a Merchand, hwy prohibireto _ 
of, but the Wife he: felt it Major, and the . 
though taken off without his conſent, and after Procla- 


Matidn, as in rev verſa, ſding they ſerved tor clombs 
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to his Wife, which he behovedeo furnifh, I=ly to. 1574, 
Neilſon conera Guthrie and Gain, 

A Fathers Oath was found not ſufficient to prove againſt 
his Daughter in his Family, but the Daughret being come 
to age, and her Husband was ordained to depone, »hes 
ther _ the point in queſtion affirmed bythe Fathers 
Oath to be true, atid the Oath to be ſhown them. bur norin 
theſe Terms, wherher they believed the Father had ſ* orn 
truly, or not, December 18. 1673. Thomſon contra Crbas 
of Towcorſe. 

A Father cannot name Curators to his Children, bur af- 

ing ſums to be matinaged by tuch perſons, during theic 

1nority, theſe perſons have only power to mannage theſe 

ſamstill their Majority, Derem. 10, 1675. Kennedy contra 
Wallace and Scot. 

A Fatber acquiring a Rental, ot Fen to his Son an Infant, 
by the Fathers means, the Fathers ement to give it up, 
was found valid, whiles it was in his hands, without bei 

by Poſſeſſion, Deeemb. 22, 1674. Marqueis © 
Dowglas contra Somervails. 

A Father ſuſtained as Adrhiniftrator to his Daughter, be- 
ing minor, and refuſed to allow her other Curators, thougls 
ſhe had Lands coming to her other»ays, than by her Fa- 
ther, wherewith the Father had intromerted, but the Lords 
declared they could allow her Curators ad /ites,for to compt 
and reckon with her Father, anent his Intromiſſions ; 1#- 
ly i4. 1681, Sartholomeww contra Bartholomew, 

4 FEY granied by a Vaſſal to « Sub-vaſſal, with con- 
ſent of their Superiour, *as found valid to exclude Ward ins 
ſo far as concerned the Sub- vaſſal, by the A# of Parliament 
1606, though it was a Redeemable Feu, 1»/y 2, 1652. Earl 
of Eglingroms contra Laird of Gyeeneck., In this caſe the 
Feu-dunes was found due during the Ward, though diichar- 
ged inthe Fen, i»ly 17. 1672. lhidems, 

Feus granted by the Kings Vaſlals of their Ward land, 
afrerthe AE of Parliament 1457. cap. 72, and before the 

AS 1633., contrary thereto, was found valid , natonly as 
to the Wart, but againſt the Forefaulture of the Kings Vaſs 
fal, Feb. 12. 1674. Marqueſs of Hwntly contra Gordon of 
PIX 


o Feu of Ward\lands to the King, after che old AR anent 
Feus, and before the AR 1633. Reſtindingthe ſame, was 
found valid to exclude the Marriage of the Kirtgs Ward- 
vaſſal, from afeRting the Land of his Vaſſal, Feued #s a 
foreſaid, Febraary 1.1678, Kings Advocat contra Fair'y of 


A Feu containing a Claule irritant, upon not payment of 
bunny i od egurny et ; was 


on, though it was lent back thereafter, but was not cleided 


by com ion of a id ſam, due by the Superiour ro 
he veil, Inf as. 1678 Laindo! Pewrit contra Hunter of 


Feus granted by the Kings Ward-vaſlals, afterthe 42 of 
re = 1457- OS, Tongs were found ya» 
id againſt Forefaglture, though Renued upon Reſignation 
ny rank not beifg af remanentiam, Novemb. 16. 1610, 
-y 2 Silvercyaig conrra Laird of Auchinbreck and Earl 
ot Argrle. 

FEV DVYTIE $ were foand not to be abated by pubs 
lick burdens, but a fi duty beſide the Feu:daty, was 
found lyable for the fame, lanwary ts. 1678, Crookghanks 
contra Moriſon of B . / 

A Feu-duty diſcharhed ih the Feu it ſelf, was found notto 

the Feu, as wanting a Reddends, but not to be effe&td- 
al againſt a ſingular Succeſſor to the Feu, November 19,1679 
Blathbarrony contra Burrowmains, 

A FORRESTRY being granted by the King, un» 
der his own hand, and Ropped by the Exchequer, till the 
Lords ſhould report their opinion of the Import of a Fot- 
reſtry in Law, or i iency thereof; the Lords hay- 
py 1 ge found that the import and privi 6f 
« Forreſtry is, that all Cattel put in-the Kings F , be 


 takenand to the Kings Priſon, to be Eſtheat, two 


Thirdsts the King, , and one Third tothe K of the 
Ee CONIIOS A —— it is@ 
great i to t fereters, *ho 
are thereby obliged ro herd their Cane th the year over, 
w hereas other»ays, though neighbours may herd theic own 
Ground, and keep off o(hers Cattel; yer the Owners of 
Caitel are not obliged to tierd their Cattel, bur when the 
Corns are upon the Ground, whereupon the Gift of For- 
reſtry was ſtopped, and the matter re-preſented to the King, 
_ 24 1680. Marqueſs of 4the! contra Laird of Foſs 


FORFAVLTVKRE was found to annull Tacks 
ſet by the Yaſſal Forefsult, being ſer for Graſſoums, or 
with diminution of the ordinar Rent the Lands would have 
given at that time, albeit cled with Poſſeſſion before the 
—_— but not to annul Tacks fer for the ordinary duty, 


indutance, as bring profitable to the Superiout, and a 


- ang ot - = = 
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pazt of the Veſſals ordinary Adminiſtration, Tenagry 28, 
1674. General Dalzell comza Tepnems ot Caldwell, 


F 0, 


Fortaulkuze was found to exclude a ſubaltern Right, 

| — by the Forfault perſon, or bis Authors not cons 

d, not being Feu, but Wazd or Blepch, lanwary 12, 
1677. Marqueis of Hant/ycontra Laird of Grants. 

. Forſaulture being tound not 10 annul a Feu lafeftment, 
granted by the Kings Wardsvaſſal, betore bis Succeſſor was 
Farfault, and before the A& of Parltament 1633. annal- 
ling Feus not conſented to by the King, or Prince, the Feu- 
ar having obtainediwo Fey lnfetiraencs, the fickt fora great 
Fey duty, the other for a leſs Feuzduty, and bearing a Blank 
for filling ups Dury payoble tothe King, whenihe Lands 
mere in the Kings havd, which being tilled up after the 
Forfaulture, the filling up was found un»arramiable, and 
the firſt Feu-duty ordained to be filled upin place thereof, 
January 23. 1680. Maiquels of Hwntly contra Gordon of 
Carrnborrow. - ; 

Forfaulture in abſence hy the luſtices , being Ratified 
in Parliament, as if the torfaultugr bad paſt in Parliament, 
was tound «fi. ual tor Maills and Dwies , without Decla- 
xator, Dec. 15,1680. Gordencomma Wodſetters of Barſcob, 

Fortaulture in Yarliament vas found io need nv De- 
dlarator, Ianuarys. : 681. Haymecontra Hume. 

Fraud of a Tack{-man, »bv» baving obtained a Bond 
blank ip the time of 1pdurance thereof, and bad filled up 
$0 years in {icadof 19 communed upon, »as found rele- 
vant to reduce the Tack, as tothe Tacki-man, but nat as 
to a fingular Succeſſor, acquizing from the Tack! ofan, 
for an oneroug caule, and yoi being periiceps fraudis, or 
knowing when hc bargained, that the Tack »as lo filled up, 
Decem. 1. 167 1, Creichtows. com ry Creichtown and Caratbers. 

Fraud and Collution bring alleaged to anul an Inicit- 
ment, proceeding upun thy Relignauoy of one Brother te 
4n other, in {v tat as tbe Acquirertook but by one 
Haillic, and deſired him ang the Clerk 10 keep the Matter 
tecrer, and thereafter ſuffered hiy Brother 1@ coptinue in 
Foficſhon as way ay 1 t- _ iack, in which uns 
the other parry lent bim 2 nd thereypon appry 
and is infett, Hon only by one batilte, t ratified by the 
whole Magiſtrats, it nas found relevant Dece 14 1671 
Duff and Brown contra Forbeg of Culladen, ; 

Fraud of Creditors was tound not to annul a Diſpoi- 
tion, granted by the Debi/or and his Sop, whereby the 
Creduory, (0 4 how the, d0n; 148 Caunaney, were prefer- 
red, in reſpc& that EIS weie ye Ty 
the Sop, and albcit with por ex,c0 4 jet 10 > 
pet that cauld po! <peings Wi 05 Ragh(, into tar aabe 

24 become Cawivnct beſoze the. hurd-mng, neuber was 
4 al ib the Fg.hes way noverlouſl 7 gx the 
time of the Diipolugn . longery 12. 1672. 54{/a and 0- 
tdgrecomrathe ur of Rykepyey ns 

oF Creanors, g initled Redution, 3- 

DipoGcion c by a Father to his Son, »ith» 
Ou! caule onerous, and be excepiing upon the clayie atihe 
A& ot Pathampent 1621, ailg»1pg ail debis payed by m- 
terpolſed jerfluns to the Int 4d Cirduors, andibat be 
might jutily prefer this Creduor, 40 whom he was 
Yioger z and u_heing replyes tar. the Bong »44 null, bes 
ing mage in ee, 4nd was 1o.kno»n te tbe Detender, 
who alſo kne» the Purſuers Kis 1, though there yas no 
giligence thereon befare bg pared ; aps the Driende du- 
plugs that the Bond was gran'cy for an antcupr neggl- 
faty caute,the Defcnce, F<ply, and guply nexe tullained, F'b, 
3. 1672. Home conta rae , k 

Fraud of Credne18 was found Relevant to reduces Tac 
go ne TEE nti: 
.Guty, ali it borgs papy Giugular i 
ſors, » ho had acquired -the, u onerous, fe 


| $44 tor ca 
ing the parravive of the Tas th, ;oply tor Love ang Fa 
your, » hexeot the Acquizers could po be 1gnatanh $45. 
$- 1672. 


oQor Hay contra laweſen. 
_ Fraugot Car chrggs bring en tn to reduce pH Ha 
tion, gzapird þy a F3:hg-t9. his Spn_ qn /ylap Hithgut 
c&r1,a1i0n af the Fazþers oo: 8 DH (9 dilpane, a 
i having begun bee * pre the Furlucs apg bum, and 
the Fons intetument, HI Fon” 


en Fae hte 


was regillzar, 44 being alleaged (þas there asan pike: Dil 
pans, 066 (har the tauher hngy Nh Y 
kis- Efizies »hep be made (bi "F 


' Y vines, if 
there was any other Dlipoktion with Reiervaiion, ing 


hs Scaſin wpight £guill» wdaigrg thay, 5 tf tþiq Ppſpoluy 


Ons and the Bankry,.t4 Compt- boaks ver progined 19 be 
pioducrd. that 14 gright apprar herher bis Beds excerged | 
is "106k at. that Lupe, £4hr267 27+ 1673s 47545 Gy R- 


ha Mam | 
£9 8 Oudvon, 066 buns toourly y Luclpmrgr 


being granted by a Father io aDaugtuer, nithpw acaule ones 


» 


IN'DEMX. 


gp, y it 
harem het 19 8% oo ; CS 
up, iO che in of | ; P'3, 
b $s iptexr ment oh tþ So AI 
office » to 
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rous, though by Contra of Marriage the Father =az oblig- 

ed 10 pay Sums to the Heirs-femnale ac their age of : 4, their 

i60, lene 20.167 2,Lennc 

of E/fick contra Creditors of Seateown. : _ 
Fraud and Circumvention was found to reduce a Diſpo. 

fition omniwm beonorum, and of Lands without Reſervation 


Mother being alive,though 


of Liferent or aliment ſubſcribed by a party, they tho 
out of hopes of lite, lying bleeding, 0c not read, nor the _ 
tents ſhown at the (ubſcribbing, ner Warrand by the Gran. 
ter te draw the Writ, but by the other party, December 5, 
1672. Galloway contra Duff. 

Fraud being inſiſted in, jor reducing a Diſpoſition by a 
Father to his eldeſt Son, an infant, reſerving his own life. 
rent as to poſterior Creditors, in that the Father continued 
ro ſet Tacks, cut Woods, as Proprietar, was found 
nor relevant, if the Creditors knew that the Son was Intett, 
and the Sons Sgafin marked, as regiſtra', was found notto 
ioſtruQ the Regiſtrarioa thereof, having no mention ofthe 
leaf of the Regitter, but the Son was put to infirudt chat ix 
was in the Kepitter, /anwarys. 1673. Reid of Ballsch. 
my'e contra Reid of Dalidifing, ln this cauic, albeit the Ke. 
giltration of the Seaſin was proven, yet the Sons Infeftment 
was reduced, the Regiſters having been carried out of the 
country, »hen the Money was borrowed, and the Diſpo. 
ſirion being of the whole Eſtate, the Father continucd ro 
AQt as Proprietar, albeit by his Contratt of Marriage, he 
was obliged to Inftett his Son, when born, as Heir to him, 
December 4. 1673- inter eoſders, 

Fraud was tound to Reduce a Diſpoſition, purchaſed by 
a Father to his Son, in prejudice of Merchan's ſtrangers, 
who had begun a ſrade and correipondence with the Fa. 
ther, before tht Diſpolition to the Son, which could have 
no 0ther intent, but ro defraud theſe ſtrangers, whoſe means 
10 a great value, he had iuhanced, feing ihe Son was an In+ 
fant, and no obligement to Intett, him, nor reſervation of 
the Fathers Liferent, nor power to burden, and that by the 
Fathers Compt:book it appeared, that his debt tar exceeded 
his Goods when he Dilpaged, andthe Father continucd (9 
AR in his own name, as Proprictar, albrit the Sons Infef'; 
ment was publick and Regiſtrat, and the Debes now» reſting 
were poſterior thereto, aud ſo the ReduQion was not upon 
the .4# of tariliament 16:1. which relates only to prior 
debts, but upon Fraud de jure comment. Is'y i. 1673.Stredt 
and /ackson contra Maſon. 

Fraud was found tufficient to Reduce a Diſpoſition by x 
Nephes to his Vncle, ofall bis Eftate, albeit tor equivalent 
1ums, ſeipg thereby the Diſponer becoming Bankrupt, preg 
ferred ſome cr-dicors ro others, he being Fugitive and La- 
tent in the .Abhay, and therefore it was declared, that the 
Creditors ſhould bave acceſs according to their ſums a 
diligence, as ifihe Diſpoſition had bren to them all, D& 
cember 18. 1673+ Creditors of Tarperſie contra Laird of 

Kin faps. 

Fraud was not ſuſtained to take away aclauſe of conqueſt 
of all Lands &c, by a Merchant to his Wife, as being Ly- 
tent (0 the prejudice of poltterior creduors, »ho continued 
to Trade with him, feing the clauſe was ordinary, and tor 
a Gaule onerous, Feb. 10,1674, Gray contra ber H 5 
$on and Creditors. 

Fraud of a Father in acquiring a Fea, or Renal to the 
Son, an Infjaug, was found reflrvant againſt the Son, Dy- 
eember 23. (674, Marqu-is of Dowg/a/: conira Somwervath, 

| Fraud was no: ſuſtained co reduce a Right, though partly 
grombnne, » hen the Diſponer had then another lufficient 

tare, vilibleto affe, exceeding the debt in queiion, and 
the deed wag upon reatonable co ations, 1wne 19. 1675 
Clexk contra Stuart and Watſon. 
_ Fraud by Latency of a Diſpoſition of Lands, containgd 
in a contract of OEINd. Soragns by a Father to hiz ſecopd 
Son, yas ſuliained to the ſame, at the inftance of a 
ſingular Spcceflor, being infefi for cauſes onerous, vpon a 
Right trom the eldeſt Sor,, and the Father,though (his Right 
was poſterior te he fecond Sons Diſpolition in his cont 
of Marriage, upon » hich notbing tollowed; but op the 
polteriox Dilpolition there was Infefrment, and 36 years 
poſſeſſion; yer becauſe the poſterior Diſpoſition 
upn an lnttrument of Reſignation, raken after the Diſpon- 
ers Death, there was an Adjudication inſiſted in upon this 
_ and anqther Adjudication upan the prior Diſ- 
jon, in the Sans Coptraſt of Marriage, in which 
camperitign.the poſteriorD: poſition was preferred, and the 
Adjudication thereon ad hwnc effeF»7s , to lecure the (in 
lat Snecrfiprin all that he vanied, and truly payed out, a 
uoder R ts the ſecond Son, by veriue of big fyrft 
Dilpofiiion, lu ! 6. 1675. Cawpred and Riddech contra $1%- 
art of Ardygrich 


4. b 
| Frayd afan infolvent Bankrupt, by preferring ane Ore- 
ditor to the other Creditors more timely Diligence, yas 


tawnd 19 moke that Creulvor lyable. wm repetition 19 the 0- 
_ «hq had uſed Harning, Git: and Declariator, 
the other ir; had alfo.uſed Horning, but got 


61k but oply an ation from Srbhhecy though 
2his, _— 2 oo was Mo a7 - 


preferred in payment of the new 
Bond, Nevember 11. 1675. Veitcs conra fallas, Fraud 
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Fraud was relevantto Reduce a Contraft of Mar- 

| made fantt Matyimonis, at the inſtance of anierior 
Crediro:s, albeit the Contract bore, to be im place of a former 
Contrall de ffroyed, ſeing the Proviſion was exorbitant, of the 
tans whole Eftate, the narrative of the Contra? was 
found not to prove the anteriorContraRt,and therefore the 
Provifion was t ed to what was accuftomed, and coms 
cent berwixr juch panties, but the anterior Contra was 
adminedto be proven, and being amtetior tothe Marriage, 
when either party was free, was found to be valid againſt any 


perſonal Creditor, though anterior, Janwary 19. 1676. » 


Srandfield contra Brown. ; 

"Fraud betwixt Father and Children, in accepting of Aﬀigs 
mitions, exhauſting big whole Eſtate, was f to make 
them !yable to his anterior Creditors, info far as they re+ 
covered by theſe Rights, not as repreſeming the Defun, 
bur by the AR ofParliament 1621, ordaining conjund per- 
ſons to make forthcoming, what hay receive by fraudu- 
lent Diſpoſitions, which was i by way of A@ion, 
without Reduction, unleſs the Children could inſtru@ an 
other viſible Eftare, their Father hadthe time of the Aſſige 
warion, ſufficient tO pay the Purſacrs debt, /wne 16. 1676- 
Fy kim contra olds. 


ry vi o 
taud of Creditors was found nv6t inferred by buying of 
ands at a competent price, though there was a perſonal 
trerfion granted to the Diſponers eldeſt Son, albeit a 
Cieditor offered to yive a greater price, unleſs Gn mY gi- 
ven were not a competent price, for proving whereof, ci- 
ther party was allowed to adduce Probation of the rental, 
abd what the Mains that was never ſet, might be ſer for, as 
a'conſtant Kenr, dnd what the ordinary rate of fach Lands 
were, in that part of the country, Ianwary 16. 1677. Earl 
of Glencardm contra Biribane, 

Fraud of Creditors was found inferred by granting a Bond 
p4able by the parties Heir, if he had no Heirs of his Body, 
which being larent, poſterior Creditors contrating bona fide, 
were tound preterable theteto, Lanwary 24- 1677. Blair of 
Avdblair contra Wilſon. 

Fradd of Creditors was fuftained upon a Minut ofDiſpoſiti- 
on of Lands, without any other debt, whereupon horning 
wes uſed, which was found ſufficient to reduce a poſterior 
Minuc, Diſponing the ſame Lands, and an exterided Diſpo- 
ſition thereupon, th grageed to a Creditor, in reſpet 
of the prior ligne, Oy orning, which was found ſuffi- 
cient to exclade voluntary preference, both as to Lands and 
Moveables, 1wy12, 1577. Murray of Filer contra Drum- 
mend of Machany. G 
' Fraud of Creditors was not inferred to reduce a Diſpoſuti- 
on of Lands, becagſe the Puriuer had a prior Minut of Dil- 
tion, for « greatex price, ſcing the poſterior price was a 
competent price, 16 p. 

Fraud was ſuſtained by an Vncles taking Diſpoſition from 
his Nephew,whoin he knew to be infolven', of his whole 
Eſtate, albeic in farisfaQtion'of debr, 34 hunc effe Ann, to 
bring in an other Creditor , who was proceeding in dili- 
gence par! paſſs, though that Creditor had neither uſed hors 
ning, inhibition, arreſtment, nor appryſing, lanwary 18. 
1678. Boch of Gourdie contra Blair. 

Fraud of Creditors was ſuſtained to reduce an Adjudica- 
tion on a gratuitous Bond, by _———_—__ Heir, by an ad- 
Judication adebt of the Defundts, though poſterior, 
and not within three years of the DefunAs death, December 
19, 1678, Captain Paterſon Contra Bruce. 

Fraud of Creditors was not found inferred by a Son ac- 

icing Lands, upon preſumption to be by his Fathers 
| mn who about that time fold his Lands; but it was 
found only jw ming ſermto vel juraxwento,that theLands Acz 

ixed by the Son , were by the Fathers Means, ſcing 
Son was Married , and by his contra had a Provi- 
fion from his Father, and a portion with his Wiſe, and 
might have contrated debtin acquiring the Lands, though 
the Son had no February 7. 1679, Hamilton of 
Bardewie contra Hay of Inchnoch. 

Fraud was found inferred by a Diſpoſition emmun bone - 
yum, by a Father to a Son, though with the burden of debts 
contained in an laventar,, which did exceed the value of 
the Eftate, yet another debt left out, was found to aftc& 
the Eftate notw lane 29. 1678. Canflouncon- 
tra Wilkie. 

Fraud was found relevant, to prefer an Arrefier to a prior 
Afﬀigney, who had a general Diſpoſition and Aſſignati 


on, 
emniam bonorwm, albeu there was done by neither 
party before the general Aſſignation, ſging the became 
thereby inſolvent, albeittbe A was Ho Lick Seſ- 


fion, to whom the common Debtor was cautioner, Novew, 
14.1679. Polock contra Kirk Seffion of Leith. 

Fraud was» ſuſtained to annul a Diſpoſition to the 
Diſponers Good-Brother, who Married his Siſter, as con- 
trived on deſign, that the Diſponer might carry on a Trade, 
and his own Tennents be ſecured to him by this Diſpoſuis 
on; but the contrivance, or deſign was found only pro- 
bable yJaory vel juraments, Nev. 24. 1679. Cathcart cone 
ua Glaſs. | 


raud was not inferred by a Bond gramted ne to a Man in 
_ t, rota Miſe end Kefate for her Hul- 
wasa limple per Wide. has Af- 
favs, they ws 195-yn era gatay—— ron 
ed cx offic1o, whether the Husband ſaw the Bend ſubicribed, 
orif it was Read to him, Dover, 19. 1679. .Swinres and 


raud was inferred from a Liferent of a Husbands whole 
Eſtate to his Wife, but in war rh agg the Ke- 


Smath. 

_ Fraud of Credicorsnas fullained, toannuls Diſcharge 

AN n to bis Father, ofa fam providedts um v9 ha Cour 
berwixt the Fatherand the Son, the time otthe Conuatt, 
that it ſhould be Di £4, the Son having coati- 
ES 4 which was extended to Credis 
tors iP icharge, whawteinſuaredto Truſt 
the Son apon his Contraſt pe) r/o mens 21-1686 
Caddelcontra Rgith. ye 
omg} mes bfletzadis Leena Diboliics 
of Lands to the Diſponers Brother, though it Nar- 
rated a cauſe onezous, which doth not infteuththe cauſe 0- 


nerous bet ixt com 


thors, unleſs the 
cauſe, lanwary 24. 1630, Crawfeerd comira Key. 
- Fraudof C preferring one to another, who had 
done more timous di was found notto take place, 
here the diligence was but mchear, andnotinliſted in, as 
an Appryſing without Infettment , oz further dili- 
gence for leveral years, Feb. 25. 16580. Kinleach of Bandech 
"Fraud of Cregie IF ot infexed by « Diſpoſition 
itors was not a ion of 
5 CES ne ip 6 TR 
vVentary, as ro 
ventary, leing the Diſpoſition was for an onerous caule, and 
hot to a contident perſon, lane 22. 1680. Trotter Contra 


Fraud of Creditors inſiſted in for Redution of a Diſpo- 
fition by a Debitor,, Children, though but a Cou- 
fin- once removed, icing it bore not only for ſums 
of Money, but for other cauſes and conditions; the - 
ers Heir was ordained to adduce what evidences he could 
of the cauſe onerous, [wne 22.1680. Sinclar contra Dick 


Jon. | 

Fraud of Creditors was not ſuſtained againſt an Adjudicas 
tion, proceeding a ſum, provided by a Father to his 
Son by his Co of Mazriage, the Son ivgthe To- 


ſtate ſufficient for all bis debt, and that portion, Iwne 22. 
1620, Grant of Carnhaugh contra Grant of Elihes. 

Fraud of Creditors by a Diſpoſition of Land to a Grand- 
child, whoſe Mother was provided, was eleided, becauſe 
the Diſponer at that time had « viſible Eftate, ſufficient to 
pay all his debts, in Lands, Bonds and Moveables, Novem. 
10. 1680, Mckgil contra lameſon and Wilſon, 

Fraud of Creditors was ſuſtained to annul an Aſſignati- 
on to a Bond, which was to the behove of the Debitor, in' 
favours of his Son in Law, who married his Daughter, the 
Good-father being then repute 
debt, albeit that by the Daughters Mothers Contra, there 
was 25000 pron ge ided, and that her Husband had ng 
other proviſion or Contra, but this Affignation, Nov. 23. 
1680, Wood contra Reid, | 

Fraud was ined to annul a Bargain, offale of Wine 

when 


Bankrupt, 
he ordered the ſending the Wines to him, and thac againſt 
an Arrcſter, for _— debr, 
for making forthcoming, th the Fraud would not 
have been c againit any, who by way of commerce 
had acquired from the firſt Buyer, Decem. 22. 1680.Prince 
contra Polar. 

Fraud of Creditors was found- to Reduce a Diſpoſition of 
Land after Horning, at the patties Inſtance. the Dilpoliti- 
on not being by a Buyer, for a price bons fide, but 
for ſatisfying an amerioc debt, and that ing is a dili- 

to affet both Moveables by Eſcheat, and Heritage by 
Fiverens, January 25,1681. Bathgate contra Bowdown, 

Fraud of Creditors being inliſted on to annul an Aſligna- 

on toaſum, as being without a cauſe onerous, the Deten- 
having deponed _—_ was ordained to condeſcend 
upon 


I — 


22 GT, 


upon the canle orierous, that the Lords might judge whe- 
ther it was equivalent, Frbrnary" 1. 1681; Fr contra 
Afackre, "© 50 hens 1 414 Q+ 7% 

Fraud of Creditors was found not-t0 Reduce a volun- 
tary Diſpoſnivn, thougly made'-after* Appryfing,* not 
being inlifed- on! for ten withour' /nfeftment or 
Charge, and veravie the tion was to a Buyer, fora 
price payed, and who was no anterior Creditor, which de- 
tences were found relevint ſepar@tims, Feb. v, 1631. Wilſep 
— —— CS 

FVNERAL-EXPENSES;\comprehending mes 

ms on ," Vide privi  Decern, 16. 1674, 
L. Kelhead comma br ving-and Bo g. 

Funeral Charges, Vide Executor-crediitor. 

A BEIBF.OF FYRIOSITY and idiotry was 
Advocat fromthe Baillies to the Lords of Seffion, as a caſe 
of Importence, concetnings perſons Efzcda THe 

ation, who of. thigir own numberro be a)- 

ors, wherethe Macersand theif'afieffots would not fu- 
Kain a Precognition ot'the a7 no hy nentil, 
thereby to delay the- Service, -bac tive m to 
Winefleovetont rhe ihque, <operey at theexrravag 
Ads cond , were \by him, when hewas 
drank, and that when fe .was out of tink, he was ſedari 
an49%, and no ways Furious, 1w/y"1% 1681; Burton contra 
Burton, OG ; b- 44 ” 
A GTtFT of al Goods and Gear, CANNES Re- 
bel, who i we (rec mary Iuthces/ for Trea- 
ſonable Words, againſt the King; and-for none 4 pang 
ANCce, was prey was foithd on- 
I co extendtothe Moveables of the denunted, and 
not to his Rerenable Sums, feing He was not forfaulr, Nev. 
30. TSS nn no os ind Retherfoord, * * 

A Gift;of got having —_ gratis, upon a- 
ny ſpecial conſfigenagtion; but «&mmon form, a 
being taken out; wn E ordinary Back-bo 
reſiriing rhe Gifets the debt _—_—_— the Dona- 
tars own debc,. and his expences,"t was ro be 
ſurreptitiouſly taken out, and to be in the ſame condition as 
if the Back-bond had been | and that in prejudice of 
the Donatars ſingular ors, inrefpet of an at of Ex- 
chequer; \«#ne 1 654:prohibiring Clerks 40 exped Gitrs of 
Eſchearcill theThetcarer-principator his Deput were ſatis- 
_ with the Back- bond, albeit the a@ contained no clauſe, 
that the Gift ſhould be null ,.oras'affefted wich a Back- 
bond, ific'were'e  vtherways; *'Vpon which aRt the 
Donatar was Exchequer,” t@ grant a Back bond, 


tra Gib. ” 

A GOVERNOR toa Nobleman, being Minor, in 
his Travels abroad, though not appointed by Parents, Tu- 
tors or Curators, but by the Minor' himſelf, withour any 
expreſs ment, as to his Service or Office, as Govers 
nor, yet having under:hat Title, infromened with the Mi- 
nors Money, hewas found lyable, not only for his aQtual 
Intromiſſion, but to _ forthe Minors whole Expen- 
cesabroad ;' The Lords reſerving to themſelves the manner 
of Probation, December 26. 1677, Cockburn contra Viſcount 
of Oxenfoord. - 

AN HE1lK'-was found notto be excluded from his 
Fathers Heritage, becauſe he was declared Fugitive, for 
Mutdeting his Mother, that the next Heir migh: be ſerved, 
becauſe the Heir was not conviR, in reſpe@& it is ſo expreſt 
in the Statute, 1594 Cp, 220 albeit the Crime was no- 
tour, February 3. 1674. Oliphant contra Oliphant. | 

: An Heir being Served and poſſeſſing by Infeftment, to 
continue ay and while a Sum were ſatisfied, that Heirs Ins 
tromiſſion mas found to extinguiſh his Infeftment, though 
thereafter his Retour and Infefiment was reduced, yet 
were found valid againft the Donatar of Baſtardy, as pay- 
ment made bona fide, December z. 1675, Thomſon contra 
Mowbray and Alexander. a 

Heir, Vide Heretabledebt, Feb. 18. 1696. Wanchcontra 
DoRor lameſon.. .' 

An Heir was admitted with the Bairns, to a ſhare of the 
executry.he communicating to them his Heretable Rights, 
Inuly 16. 1678. Murray: contra Murray:. 

An Heir was admitted to ſhare » ith the Bairns communi- 
cating to them the Heritage, he might ſucceed to as Heir, 
with that part ofthe Heritage » hich he had gotten by Diſpo- 
ſition from his Father, without which he was not admitted, 
Inly 23. 1678 Awurraycomra Murray, 

AN HEIR APPARENT taking Rightto an ap- 
pryling within the legal, tound not lyable thereby as repre; 
ſeating, though he poſſeſſed thereby, but the Appryling 


was found purgeable by what he truly payed in this Proceſs, 


but he was not fqund lyable for the ſuperplus of the value 
otihe Lands, as Lucr4t#:, in telpeRt-th& Statute allow 
only Redemption by Creditors, on the ſums truly wenn 
Feb 14, 1674. Chalmers Advocat contra Farguherſon, 

/An Heir appatenr'o{ a marriage, was found to have in. 
fereſt to purſue his Father to imploy a lum for himielfin. 
Fee, as the Heit o# the Marriage and Conquectt likes ile, 
though the Fiar thereby would be Fiat, and might difpone 
or burden, fora reaſonable cauſe, but might not *ithour 
theſe diſpone ot butden even the conqueſt, Feb. 13. 677, 
Frazer contra Frater. ' 


* An Heir apparents Bond and Adjudication thereon,t 


gratuitous, was preferred to an Adjudication, on aDebrof 
the DefunQs, the ſame not being »ithin three years of : 

Defun@s death, Albett'the Term of payment of the De. 
funs debt was not come, during thele y whereby now 
valebar agere, the Statute giving only, thiee years to prefer. 
dihgences on the DefunRts deb's.to thele og the Heirs 
commencitg from the DefunAts death, »ithout exception, 
Decem. 19. 1678. Paterſon contra Brace, 

'An"Heir apparetir acquiring a Right by his Comtrat of 
Marriage to an expired Appryſing, tound ng to be «< ting, 
beinggranted to his Son only for love and faveur, and a 
not in the caſe of the .4# of Parliament 1662, w 
expyred Apprlings are declared Redeemable from a 
and Heirs, for the fums they truly payed for the ſaine, but of 
conſent, it was declared Redeemable for the ſums contain. * 
ed in theAppryſing only ,/«/y 19.1 681, Mopre contra L,Ger-. 
donſtoun and others. * K. 

'HEIRS' OF CONUQY EST verefoundts have 
Right to a Bond, . wherein prime /oco an Annualrent w 
dilponed, , and after there was adjefted a Requiſition 
Reverfion, 1uly 7. 167 5. Robertſon contra Lord Halkertoun, 
'"An Heir of Conqueſt was found te have tight to an Ap- 

ling, without Infeftment, 1s/y 21, 1676., 

HEIR GENERALL ACTIV Ewas ſufficiently 
inftruaced-b a lpocial Service etour in an Annualrent, 
though the Rar it bote no more, bur that the Annualreng 
wasto Heirs whatſornever, and the ?urſuer mas neateſt Heig 
in the ſaid Annualrent, Febrwary g. 1676, Riccartonn Drum- 
mond contra Stirling df Atrdoch, wr 

HEIRS OF LINE andProviſion. being purlued 


joyntly, and the Heir of line tenuncing,.D w 
af now + againſthe Hel r of Proven NT rang Bo 
udicatian, which 


admitted upoh the Renounciation t6r ad} 
the Purkierwds ordained to agn to the Hejr of Proviſion, 
and that the Puriver 'was no further oblidged to dil- 


cuſs, or put” the Heir of Line to his Qath, as to 4- 
ny other Paſſive Title , ſeing the Hgis of Proviſion 
a not the ſame when be renounced, nor ſhew any 
viſible Eftate that might be affeRed, which might appertain 
th the Heir of Lin, {#ne 22. 1678. Crawford contra the 
Heirs of Line of the Laird ot Rattar, 

"AN HEIRK-MALE beingpurſued, noproceſs was 
ſaſtained againſt im, till the Heir of Line was called, and 
that the allegiance , thatthe Weis of Line had nothing to 
diſcuſs, was not relevant again the calling of the Heir of 
Line, but againſt the diſcuſſing of him in the firſt place, 
when both were called, and that the Heir of Line could not 
be called ypon this Summonds, lanwary 24. 1672. Laird 
of L»ſ: and Glendinning contra the Earl of Nithſdale. 

AN HEIR OF A MARKLAGE purſuing 
Implement of the Contra of Marriage, after the Fathers 
death, was found to Require a Service, though he was the 
only Child of 'the Marriage, but admitted ewm proceſſu, 
being purſued before conſiderable progreſs in the Proceſs, 
Iuly 21,1676. Hay of Drumelzier contra Earl of Tweddail. 

Helits of Marriage provided to Lands by a GontraRt of 
Marriage, found not to have Title to be Served Heirs 10 
their Father in the Land, ſeing the Fathers intefrment was 
to Heirs-male, and no new Infeftment taken by him, con- 
form to the Contraft, which therefore could only import 
an obligement on the Heir:male, to entex and Reſign in 
favours of the Heirs of the Marriage, Lanwery 13.1677. Fer- 
£*ſons contra Ferguſon their Tutor, _ 

Heirs of Marriage was found to be both Sons and Daugh- 
ters equally, where Infeftment was provided to the Bairns 
ot the Marriage, and the Contra containing a Reſtiition 
of the half for the Bairns, .it was found effeQual, though 
the Father gave' a poſterior Right to their Mother of that 
half, which the Bairns might quarrel, though Heirs of the 
Marriage, being contraty to the proviſion in the Con- 
tra@ of Marriage, which could not be prejudged by any gras 
tuirous deed of the Father poſterior, Is/y 10. 1677, Carnagy 
and Clerk contra Smith and Baird. | 

Heirs of a firſt Martiage being provided to a ſum, were 
found to have Right thereto, and not to be prejudged there- 
in, by a poſterior Tailzie by their Father, diſponing his E- 
fate to his only Daughter of the firſt Marriage, on the cons 
dition that ſhe Marry a Husband of his name, otherwiſe to 
belong to the Daughter of the ſecond Marriage, who might 
thereupon Adjudge the Eftate, but with the burden of the 
Proviſion of the eldeſt Daughter, as Heir of the firſt Mas- 
riage, as not being lolely Heir to Repreſent the —_ 

an 


perform bis deeds without cauſe onerous, but partly 
_—_—_ , | *ho mi 1 any pettcrior gratucous 
dceds , comtay.1o- the provigon inthe Contract of Mars 


Triage, ley 2.6 4677 - Stevenſon conun Stevenſon and bet Hub 
d 


ban” 18. $-PQATIONE AS being inſiſted againſ 
for the Defynfts debis in ſolidum, were found lyabic only 
prime locs, tos their 0#n propoitional parts of the debis, re- 
1<cv4ng tv the Puriues, atter difculling ot the Heus-poruon- 
ers, v nlilt for zhe part of the reft that were inſolvent, but 
it was noi determined, whether in that calc the Heurs-portis 
ones » ould belyable i» ſo/idwm, or only 10 fo far as the 
value ot.ibcus Succellion extended 10, or Only 10 their pro- 
peitppal part of the Debt, Decemberz 3,106 5 Burnet CONTR 
Lepgy, 1 he like (hough ibey woe not emened, burbebaved, 
1».5 30- 1672. Fowlrs contra Forbes, ; © £ 

Ot Heirs poi4eness, one only being called in an adjudi- 
cation, tbe luwmimonds wes fultaancd, icing ihe oiher come 

pearing concuices, and voluntally zenounicd, /anuary 13, 
1674, Mt. vo Saljoawn Tonira Lord Saitown and Forbes. 

Heirs-porucners »erc tound neceilary t0 be called, where 
they d1d But CONCHL, and LCDURCE, and that the adjudicatt- 
«3 againit one 04 them could not proceed, as tO that ones 
Poon of thg debt, or of the Eltaie, netther was it 
found lufficienit to continue the Summonds againtt the zelt, 
who beboved to have t+0 Citailons, and iv a new Sum- 
monds, albcic this detence as proponed. jor none of the 
Heirs, but tor q party baving ,rightio the Eftate, to be ad- 
judged by Dilpoliuon, lanwary 14. 167 2, inerecoſdem. 

Heirs-portioners were hound not oblidgeaio make CoOl- 
lation of their Lands, but had belides itheie equal tbare of 
the remaining moveable Eltaic, and 1@ coljaiiun was tound 
caly io take placein Moveable Rights, December 20,1673, 
leckcontia lack, , 

; Heiraportionersto a Father, being bojh Served, and the 
one lucgeeding hes Brother in Lands, excluding vhe other as 
being vilter, but by one Bioog, in » hich Lands the Bro- 
ther was lateft by precept v1 clare Conftar, as Heir to his Fa- 
thes, with the burden gt his Faibers debis, the two Heus- 
portioners were got found iyable equally, but proporiion- 
ally, according to the worin of ine Heritage , that cuber 
tuccecded to, tne one only lucceeaed to the rather in the 
halt ot the tcynds, the other lucceeded to her Father 1n the 
other balf, and inthe whole Lagds, as being lntcit as Heir 
to her Brother, andfſo iucceeded medaaily 10 her Father, 
June 10. 1673. White conua Whine, 


HELAS OF PROVISION are n.t obliged to 
fultl, bu: may quarrel polterior gratuitous deeds of the Fa- 


ther, as being parily Heus, partly Creditors, Isly t 0.1679, - 


Carnage and Clerk contia dmith and Baird. 

An Heur of rrovilion + as tound fecure till the Heirof 
Line «as diicuſt, not by Decreets only, but by execution 
thereon, feng there was no impediment ſhown, «by the 
Debi cou:d not be recovered from the Heir of Line, 14- 
meary 29. 1679. Lord Torphichen contra Heirs of Oſwald. 

Heus of Frovieon need not falkl ,- but may quarrel frau- 
dulent deeds done in their prejudice by the perions to whom 
they may Jucceed, becauie they are panily Heirs, and part- 
ly Creditors, though there be no Ketinition. or Irritane 
chaule, lanuary 31,1679. Drummond contra Drummond of 
Reecartonn, 

HEIRS OF TAILLZIE by ſeveral Branches, 
after the Heirs of the Fiars Body, thele being extin, and 
the ljecond member having no perſon extant eo enter, but 
only poflible, the Heir of the ſecond member having raiſed 
Brieves , and Advocation being railed of the Brieves, with 
a declatatorx, that during the poſſibility of Heirs of the firſt 
Member 6f the Tailzic, no Heir of a poſterior member 
could be entered z the Declarator was fuftained at the ins 
fiance 0f a Donatar of Nonzentry, Feb. 29.1677. Bruce con- 
ua Melvil, | 

Heirs of Tailzie ſubſtitute by ſeveral members , failling 
the prior, were found not to admit an Heir by a poſterior 
member of Tailzic, while the Heir of the prior member 
was poſſible, though not exiſtent, but that during their pol- 
Cy Eſtate was in Non-entty, and that the Retour- 
duty did only belong to the Donatar of Non entry, but that 
the remainder ofthe whole did remain in heredrtate jacente, 
to be mannaged by a Curator dats bonis, to be nominat by 
the and that they did not belong to the King as 6014 
vacantia, 'but 10 the Heir when he might enter, 1»ly 24- 
1677-$01:d Melvil and David Melvil his Son contra Sir 
Wilkam Brace. 


HEIRS OF TACKSMEN need not be ſerved 
to enjoy the Tack fet to Heirs, lwly 9.1675 , Hume contra 
Jolmftown of Oldwald. 


HEIRSHIP MOVEABLE was found notcom- 
104 who dicd, not Infeitin Lands, although 
[epoleedclame Heir apparent, and might have been 
In December 22. 1674. Heirs of Seton of Blair contan 


Sir Alexander 5 eton. A 
Heirſhip Moveable is to be drawn of the whole head be- 


As. INDEX, HO. 23 


fore the Relidts ſhare, either Pr ann 
tic Relia was provided to the half of the H Eftate 
Hereiable and Moveable, November 12. 16%#0. Stevinſon 
Contra Paw/. | 

AN HERETABLE Sum by {nfeſtment, contat- 
ning Requiſition, for which there was a poſtetior Corrobes 
ration and Accumulation, bearing, burderogation of the 
former ſecurity, and/Bearing, iftwo Terms Antualrent to» _ 

ether, that a Suſpenſion of payment ſhould be void, and 

I payable, upon which there wes a Declarator of Failzie 
and a Charge-uponthe Bond of Corroboration, which » ab 
tound to' make the Sum moveable, 'andto, belong not 19 
the Heir but 10 the Executor, without a warrand to 
give the charge, which »as prefumed, and though the De- 
tun& on his Death- bed expreft his mind, chart the Sum be- 

nged tobis Heir, lane 25. 1672. the Executors and Heig 
of Sr. Rebers Seron contra bs Brother and heir. © 

Heretable debr wes not inferred, by being ſecured by « 
Diſpoſition of Land, when the ſame was only fecured as a 
condition of the Keverſion, that the Lends ſhould nor be 
Redeemable, or that the Acquirer ſhould not denude, till 
ſuch Sums were payed, which chariges tivr their Nature 
trom Moveable to Neretable, un\eſs they be containe&m 
the diſpoſitiveclauſe, as the cauſeyof the Diſpoſition, avid 
anterior thereto, but the Proviſion tharthe Acquirer ſhould 
not denude, till all-Surns were payed , which ſhould be 
thereafter due by the Diſponer to the Acquiter, was found 
not to make theſe Sums Heretable, Feb. 18. 1676. Wanch 
contra Door lameſon. Ce 4% . 


that it was not in the caſe of a Bond, bearing, Chuſe of 
Infeirment, which a Requiſition and Decreet would make 
Moveable, /»/y13. 1675. Chryſtie contra Chryſtie. 

an Heretable Bond, by ſecluding the Creditors Execu- 
tors, was found alſo Heretable quoad debiterem, this was - 
ſtopped to be heard again, Feb, 22. 1631. Lady Afargares 
Cunninghame conn Lord Cardroſs. 

HOLDEN-' AND REPVTE ' Meſſenger. was 
found ſufficient co ſuſtain the Executions ofan /nterdidion, 
though the Meſſenger was depoſed by the Lyon, Nevember 
Io. 1676. Siwart contra Hay of Genrdie. ' 

\HOLDEN AS CONFEST was foundprobs- 
tive in the ſame cauſe, - and among the ſame parties, 
though upon a new Summonds, incident and i 
upon the former; neither was the party reponed | 
twice bolden as confeſt , and the Truth firongly admini- 
culat Janwary 9. 1675. Town of Edinburgh contra Earlof 
Lethian. 

Holden as confeſt was ſuſtained, though a party deponed 
he did not reniember what Kent he was 0» ning, bei - 
ſued to make torthcoming becaufe he ought to have for- 
med himielf in a recent At of his own, and been poſitive, 
Feb.6.167 5 lrving contra Carwthers. 

Holden as conteſt was refuſed to be granted againſt a 
Detender, whom the Purſuer debarred with Horning, as 
———_ comumacious, February 6. 1675, Reid contra 
Wilſon, 

Holden as confeſt was ſuſtained, in reſpe@ of the 
Circumſtances , though the Executions of a Meſſen- 
ger did only bear, that he was in the parties Houſe, 
and gave a Coppy to her Son the Suſpender who 
had admitted his Mothers Oath to . prove againſt him, 
notasa Witneſs, but as a Party, ſeinghat the Execution 
bore, thatthe Son denyed acceſs to: the Mother, becauſe 
ſhe was in her Chamber unwell, which was therefore found 
no (ufficient Reaſon, but that the Meſſenger might have gi- 
ven hera Coppy, though ſhe had been ſick; in which caſe 
the Loeds remembered, that in William Tramans caſe, a pats 
ty #as holden asconſeft, where the Executions bore, that 
he heard the party ſpeak, but he thruſt the door too upon 
him, and would not ſuffer him to enter, and albeitalſo t 


ons bore, that the Meſſenger knew the pany was in the 
Houſe, but forcibly keeped the Mefſenger 'out, but citaticn 
was granted at the Mercat-cro(s againſt that pany as difficilis 
conventionis , With Centification to be holden as conteſt, 
Feb. 5.1676. Hepburn contra Laird of Hiltown. 

Holden as confeſt was ſuſtained againſt a party ovt of the 
country, upon acitation made at the Mercat-croſs of Edin- 
burgh, and Peer and Shoar of Leith, with that Centificati- 
on, unleſs bis Procurator would take a Commiſſion to him 
abroad, lay 4. 1676» Logie contra Buchanan, 

Holden as confeſt being a preſumptive probation, was 
found not to exclude probation of the contrary bythe Oath. 
of the Charger, lanbary 13. 1677. Meik Skipper contra 


HOLOGRAPH mas/ſuſtained, though the whole 
Fa Writ 
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Writ was not written with the Debitors Hand, but the Cre- 


ditors Name, .Sum, and date blank, lenwary 23. 1675. 
Vamns contr boch.. | ; 
An comnaes.” adjeted roa Bond of Provili- 


on, orderinga Defunas Eftateamongf his Children, arid 
bn es ſaid Bond, having Witneſſes as a fupple- 
ment thereto, in a caſe not forleen, was found not to be 
| of a falſe date, and done on Death- bed, December 
15. 1677. Nicolſon contra Nicolſon, |: 1, / 4 
Holograph Poſiſcripts for Proviſions in fayours of Chile 
dren were not Lanninny to prove theix date, againſt the Heir 
of Tailzie, unleſs they were adminiculat by other Writs with 
Witheſles, orbyWitneſſes who law the Poltſcripts before the 
Defun& contraRed the ſick cis,» bereot he dyed, lune 24. 
1681. Dowe:scontra Dow.  n 


HOM OLOGATION by receiving two years Du- 
ty, asa Tack- duty, was found not to infers Literenters ap- 

bation thereof; asto ſubſequent years, 83.2 tack, albeit 
1t was related in the Diſcharges, but ut #as not found to be a 
Tack, but an Wodlict November 30, 167 1. Hume 
contra Corſer... - | 


Right 
foord contra Earl of Callender. | 

| Homologation of a Decreet of poynding the Ground, 
F. . not inferred —_ - _ nn 200> 

ing neceſlary 40 po g ot41 enncnts, « B, 
_ Cockburn of Piltexin contra Halyburton and Burner. 

Homol n of an Executors Right, was not inferred 
by the Heirs confirming a Bond as moveable, which by irs 
Tepor was heretable, but that it was an error, and no com- 
munication of his Right with the Executors, Llane 28.1672 

Kylgawr contre, Menzies, 

Homologaion, Vide precept. : 

Homologaiion ofa ſum being moyeable, was not infer- 
red by confirmation thereof, which paſſeth of courſe, Dec. 
23, 1673- Archel contra Mitchel, 

Homolegation of a Bond granted bya Minor, was not 
ferred by allowingroa Tennent ſome Annualrent of that 
Bond, after Majority, December 14. 1675. Audie contra 
Mcmtorh, . 

Homologation of a parties Right to a ſum, was not in- 
inferred by accepting a Bond joyntly with him for parz of 
the ſum, ws I. 7= A Pbebabrmen and Pallar. OH 

Homologation of the truth of o m—_— a. inferred by 
granting a Bond by a party in priſon for not finding cautis 
ne abogedy by che Bill Df Maddleſex, Feb, 18.160s. 
Burnet contra /rving. 

HORNING wasnot found null, becauſe not execate 
at the Town of Torphichen, without the wherein the 
Denounced dwels, unleſs that Regality had a Regiſter, and 
an Head:Burgh, and the Liedges were in uſe to denounce 
thereat, lanwary 12.1672. Scot contra Beyd of _ 

Horning was found null, as not execune at the right Croſs 
where the Rebel had his houſe and pleniſhing, it 
was execute at the Croſg where he, bis Wife and Bairns had 
been 40 daytin and about their affairs, Novem. 20. 1672, 
Paterſon contra Fermer. 

Ho was not found null, becauſe before declarator, 
the patty bor mens donde the m was 
diſſolved, neither by any compenſation, unleſs y ap- 
plyed, cither judicially, or of conſent of parties before de- 
nounciation, Neither was there found neceſlicy to inftrut 
a Warrand for the charge and denounciation by s Procurator 
or Agent , unleſsit were proven unwatrantable by the Char- 
gers Oath, December 23. 1673. Dalmahoy contra Lord Al. 
mond 


Horning at the Croſs of Edinburgh, againſt a party not 
reſiding in the Shire, though by cuſtom it beg warrand for 
Caption, yet doth not debar the party trom fianding in 
judgement, /anwuary 24, 1674. Blair of Glaſtwny contra 
ho ——_  # adi 

Horning on ix days by a clauſe of Regiſtration, was found 
valid, thong againit a perſon beyond Dee, and thatthe AA 
138, Par. 1592.was cleared by conſuetude only,to extend t$ 
Lawborrows andthe like, but notto clauſes of ittration, 
here the perſons were not at ſuch diſtance as they could 
not ſuſpend, or perform on ſix days, living both near Dee, 
Janwary 40. 1675. Laird of Meldrumcontra Laird of Tols 


uhan. . / 
: Horningagaiof a Wiſe veftitavire, and her husband for 
hiv intereſt, though it be null as to her, found valid asto 
him, Iwly 22, 1675. Menes of Raw contra Kennedy of 
<Auchtifordel. 
A omlng was __—_ not todebar gs sfrom de- 
ing, or from any thing requiring their nal preſence, 
Ce they might be Cebarrad (oem ay cher Gefen: 
Isly 12. 1676, Sir William Purves contra Schaw of Goſ- 


perry, | 
Horning was ſuſtained upon Denounciation at the Croſs 
of the Shice whetc the Lands lay locally, though a pact of 
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thegrinelpelityannagcd to the Shire of Renfrew, nnleſs it 


were notour that fuch executions. were ordinarly at the 
Croſi of Renfrew, againſt perſons dvelling in the Lands 
in queſtion, lanwary 14.1677. Scot of Bavelycontra Dal. 
mahoy. 

A HVSBAND who married a Relit, who was Exe. 
euirix to her former Husband, was found Jyable for what 
ſhe, intromented with above her own third, her Husband 
having been decerned as iusband, but the Marriage baving 
been diſallowed before execution, his Heir was tound only 
lyable in quantum laucratus eff, and the intromiflion was pre- 
ſamed to bave been by the Wife, with the whole lnventar, 
and applyed to the ſecond Husbands behove, it being of 
moveables and Merchant Ware, anleſs the — 
infiruted how the lame was diipoſed of, lanwary 27. 4- 
Spruel contra Stwart. , 

A Husband was found to have full power to grant gratuis 
tous Bonds, payable at his death, which came off the whole 
head of his Executry, and not of his own ſhare only, ifdone 
in liege powſftie without Fraud, but if fuch Bonds left nothi 
for the Wiſes ſhare, who' had no ContraRt but her ſhare of 

the moveables, they were found fraudulent, and notto af- 

ſe& the Wifes ſhare, Decem. 8, 1675, Themſo» contra Cre- 

ditors of Thi. q 

A Husband was found lyable for ſuch diligence as provis 
dent men uſe for recovering his Wifes Tocher, whereofthe 
GY her yen Hs —_— to _ ſelf, albeit che 

"as conceiv Tivs, that the half ſhould return, 

and that the ad ronmectd d 

y, fince that was implyed in his 

the Wife being in poteflate viri, Inly 14. 1676. Lock- 
hart and L. h her Spouſe contra Bonar. 

A Husband was not found lyable for Furniture to his 
Wife, who without his conſent had gone to London, fur- 
ther than her ordinary expence w amount to,it ſhe had 
—_— at home, even before any Inhibition againſt her, 
= 1679- Allan contra Earl and Counteſs of Sowrh- 
cR, 

A Husband was not found lyable for his Wiſes debt con- 
tracted preceeding the Charge , ſeing it did not afte& his 
Means or Eltate, by Poynding, or Decreet to make forth- 
coming , albeit there was a Decreet obtained againſt his 
Wife , and him for his intereſt, and Horning and Arreſt- 
ment uſed thereon; nor was he found lyable as /ucratss, 
until bis Wiſes Herotage were firſt diſculfodLanuery 33,1679 
Wilkie contra Stuart and Moriſon, 

, Vide Wife, February 21.1679. Cockburn contra 
Burn. 

A Husbands Lybel was found relevant againſt » party who 
had received Money from his Wife, to make that party 
lyable to pay the ſatne tothe Husband, being preſumed to 

is Means, and the Defender offering to ne, that 
as he received the M oney from the Purſuers Wife, ſo at het 
defire he gave Bond for itto a third party, which quality 
was not admitted, albeit thereby he ran the hazard of 
Double-payment, ſeing it was his own fault, F#b, 21. 1679+ 
Whee contra Charters. 

A Husbands obligation bearing borrowed Money, but 
truly for his Wiſes Furnituze, was found not to become 
vola by difſolution of the Marriage, Iure Marits, Iuly 7. 
1680. Slowan contra Lord Bargeny. 

A Husband » as found lyable to repeat a Tocher, his Wife 
having died within year and day, without children, and 
that without any deduQtion for her intertainment during 
the Marriage, but of her Funeral Expences afier the Mats 
8 was diſlolved, February 23. 1681. Gordon contra 

ng ", 

HYPOTHECATION bf the Goods on the 
Ground for the Maſters Kent, was found tg give the Maſter 
Right, not only to retain, but to bring back the Goods to 
the Ground de recent, afterthey were carried away, till his 
Rent were payed, December 11, 1672. Creichton contra the 
Earl of Queensberrie. 

«pe of the Fruits forthe Rent, was found not 
toextend toan Appryſer, whoſe appryſing was ſeven years 
ſince, without any diligence or poſſeſſion, and where the 
Teanents were diſc , and a Bond granted by Mer- 
chands to the Heretor, was aſſigned 10 his Chamberlain, 
far the behove of certain Creditors nominat, and the Aig- 
nation was intitnat to the Merchands, /»/y 29. 1675. Earl 
of P anmpire contra ». Vide [Spuilzic, Feb. gy. 1676. 
Park, contra Cockburn of Ryſely. br 

Hypothecation of Goods for the price, was found 
Ro take place wich us, Iwne 14, 1676, Curhney contra 
Chriſtie, ' 

Hypothecation inveforum for Houſe mails, was found 
notto reach Pleniſhing Diſponed by the Inhabirant, by a 
Diſpoſition in Wric, -with an Inſtroment of poſſeſſion as to 
any Mails poſterior to that Inſtrument, albeic the Diſponer 
cominaed the Pleniſhing in his Houſe, for two years cill bis 
dearh, which was not found to infer ſimulation, Feb.13. 
1678, Blackwood contra Alexander. 

IN AN 1MPROBATION.- the Defender pro- 
ducing a progreſs of fourty years, and alledging CO 

» 


v+ 


_— —— die. lanwary is. 1672. Bailof 
en:rberrie contra Mcqubachan, 
nanlm - ofa Writ, bearing, to be ſubſcribed 
in Scotland, a conveyance of an Eſtate in ireland, 
and: pe aeekaen Kailed at the inflance of a panty 
having an other Right of Lands, from the ſame aus 
thor, with concure of the Advocai, before the 
removed from Scer/and10 refide in /reland, the ſame vas 
luſtained to be de:ermined by the Lords, that if tbe Writ 
—- —— eh 
T thereof, ork conveyed _ s 
Fender ha once been cited perndents 
His D-micile from Scotland to Iveland, and albeit the Pur- 
fact had infifted in /re/axd for improving the fame Writ, 
anlcts (here bad been » $nal ſentence of a Soyeraign Court 
there, it #11e Wrir, woyes = the P uriuers pri- 
vat inceref excluded, the advrocnt alone was not 
Jound 0 hove intel to ink in che obation, tor ob- 


raining of Cer:ification, though if the Writ had becn pro- 
Quced, be mrght infiit alone to dwprove the ſame advmnd:c- 
| _—_ bat the exception of »ee that 


recovered, pro- 
Feb. 5, 167%. Awrroy alias Crich- 

rencontra Mwrray of Srugbrems. 
itnm nhncmqm_enk ot a Bond, one ofthe Witneſſes being 
Servitorro the Exrl of Sewrberk and Writer of the 
Bond, andihe improver inrving adduced Yeveral'Witneſſes, 
to prove that rhere was no tuch perſon that could writ this 
Bond, andiberctose thearthe Defender -might more 
him, or that he ſhould ns 
A irwets, this defare was rejeſted, leing that 
"as. dare andy that thereas no luch perion (0 
that Fed then Wrie this Bond, it being a cir- 


fant the | mprover » as ordained to prove 
th me, he Fenennctheng lo genezal, 23 indw cl; 


More particulatly na _ 

be kno» n theze was ſuch a perion, ihe! 

"being to general Fobynary 21. 1672. Sallie of Lidogel con- 
tra Semervasl. 


I mprobation of a Bond waz ſuſſained by inſpeRtion of the 
Loy net rn Ir 
ofthe nations tmiert tobe found, 
ire ' m_ unheard 01; but the Bond once judic1al- 
. ifully keeped up, dane 5-1 672. Anderſon 


io an tmprobarion where 7Term as ciecumduced,: for 
not abiding by the Writ, I a5 if-it hed been 
Inq” odudtion, albeu that Gerrification wav not (pecial 
Ce} mn lane 20. 1672. Henriſen coma Henriſon, 
nes tut Ra 02 Diller, dearing, to be Holo- 


who denyed Bis - gm. wp or that he was Wiuneſs, the 
Other the Debitors mun, *#ho dffiemed both, there being 
indire@manner, 


'Wuneffes in the ,* and writs bono nds 
duced,theDitchargewas found notAuwhentick & Pi ive, 
 lbei: there was not found licient Probation to infer For: 


. Febraary 20,' 1673. Commiſlar of Glaſgow coniua 


1n an Improbation, the uſer of a Writ was-not admined 

ro abide thereby , that it-was-eeceived-1o trom 

- the Gramrers thercot 2s no it is,but Gmaply; lane 16. 1675. 
' Eady Logie contra Meld rem. 

Improbation of a Bond was notinfiruted- by the latency 

years, 4 1 bore no- Annualrent 


"the contraverted Writ had: 
. dem , that rhe Body «nd oubic iption wece allone 
Mend en he made ule of by # -*ho found ic 
Hurbands' Writs, and thai- iv was like to bave 
i been #'Draughe or Copy, he Lows does the Relic, 
and tor further the Maneruook the other patties - 
"Oh, whttber it was (7 0merrpoqrane regen 


bones ion though i bethe Rt o#all exceptions, aft 

x n er 
—_— ms 1 roger ponent aero rn. ny 
© upon by way of Attion of improbation Reduion, 
© bottrwpon Falſhood and Mullity, boub were duteined Fro. 
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_ 1676. Laird of Innes contra Gerdon of Auchie. 
m— was not found campetent tQ 8 Commiſſar, 
dcd, ante had =_ h id bod . CT ce 
on unleſs ic en incidenter duripg t 
of tbe Proceſs, but not after the Decree pn = pm 
26. 1677. Cues contra the Brocuiator- filcal ofthe Com- 
wiſlacior of Glaſgow. 

Improbation by Aion being ſuccumbed in, binders 
not to propone compenſatian, laue i g- 1677. Captain Bm - 
nie conira Gibſon. 

In an Improbation, though the dire manger #35 com- 
petent by the Witneſſes inſert, yet one of them being quar- 
reled by reprobator for corruption, Witneſles were exami- 
ned on the indireRt Articles, luly i 2. 1677, Monterth of Cars 
rabber contra Henryſon of Forded, 

In an |Improbation ofa conveyance of an Etatcin Ire- 
land, lubicribed in Scotland, the Purtuer not baving infiſted 
on inche ics but purſue i Vivy ot defore 


only Soy bad chai retup, 
Semence, but chatuhe F hay lre- 
Ee hs Pg en 
Samcaodihe Wi . 


mongy *hich were two of the Witneſſes in the conyeyance, 
ay anon ano Gn the Vezity at their own 


ſeveral Ce cnpne! afier, =, —_ 

oy: r preſumptians,ahich .yere.naticceiveabl 
the dice manner being extant Lan_ the Teſti. 
monies of the Witneſſes inlext, unde who now 
—_— | Enheatotonnt, tat ihe .the Tell monies aken in 
reland produced bere, did not exclude, pregnant indi; 
ret ee henetes ho | kmprobatian, which nezelo qualified, be- 


barter rei co ſbeinganly apreflumpiionthat 
they aze true unleſs the contrary be praven.all prababilities 
indizet Amcles.to im- 
andall otber Articles. ace adinitens ao. ve, but 

re the Teſtimonies of theWunedcs inieit; _— 
-none but pregnant Articles of | mprebatian nee, admitted, 
'Fob, 12. 1679. Murray aljas Crightown, conm;a of 

_—_ bation, the aſcr of the inqurtuon 

In an Impro x of the Writ was 
not admiued to-bide by. tbe .veruy. tbexeot e, that 
he-received ir (o — o85,. [1-r .was 


permitted (© proteſt, tobe: lice of, accafſian, to 
pcchpes v4 «bei a Oaths ofthe 

indert,. ir jubſcaiptions,nor 
ſa» the party ſubſcribe ,.o wha nga ion ; 


tors, and proving that he had fo n_ the Writ from 
yorry , imly 14-1630. Graz of Skybe canta:Rebera/on. of Kin. 


hk _—_— ——_— a » Aith an 
; 10 enter» n ent, cal 
sigh's 40 +het Lands, to ,ma en, apiad ch hntigtee 
lane 24. 1681. Ofwaldcontra Douglas: and Deans, * 

_ ITE -SQ LI VM +afoundeffettual for 
-Repetii agaialt.an oracreditor,. who. puriued on 
his Conficmation ,. ——_ Sequence obiained pay ment 
from an Heir, «hoſe Succeſſor tound out a Diſcharge gran- 
rediSthe DefuaRt,albgitahe Executor creduo 9 more 

- pa. 4 nas. nondue bythe party, 
.and-ſo was not found ta beinibecaſe as if a-Ceditor had 
obrained payment __ his ——— Precept, 61Delegati- 


on, or any any roger 
ofthe true —_ oy pap iry ex re is no Repeticion, 
L. 2.C4 de condethiene - L, 44 fo cadem, January io 
1673. ' Ramſay 


contre. 

IN-ADUFLIGATY.M $0LO CEDIT. SOLO 
as bound notto give thedenefi ofRebuulding a 
- buene Houje,. wherein: ſhe. nas not lafefi bythe. Her@or, 
being an Appryter, atter his legal was expired, who was not 
cedro git thele Reparations tor ber Liferent-uſe, al; 
whe was publickly lafeft,, and her Sealin Regyltcat, but 
-——_ her option. either to get. 10. much, our ofthe Rent 
.- of the Tenement, .as it was worth. betore the. Repacation, 
or to get the poſſeſſion of it, paying «bg Renit of the Sums 
der” ay and profitably wared upbathe Repagation, /anw- 
- 7) 24-1672. Hacks: contra Was, 

G 
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Inadificatum ſolo cedit, was found to make the Rebuilding 
ofa loymure Houſe by a Literemer, which Houſe was burnt 
by accident in her Vidouity, "and Rezbuilt by her ſecond 
Husband, to accreſce freely to the Heretor, without any 
power to the Husband to demoliſh any thing that was 

affixed tro the Ground, or getting any latisfaction from 
the Heretor , in 19m lucratss, except the Houſe were 
- accuſtomed to be jet tor Maill , February 2, 1672. Cap- 
tain Guthry contra Laixd of Mckerffown and his Bro- 
ther. | 
INFEFTMENT of Lands not being in Burgage, but 
acquired by the Burgh, and given owt Feu competing, that 
which «as upon Retignation made in the hands of one of 
the Baillies, and Sealin granted. by him ſims! & ſemel, was 
ſuſtained, and preterredto an Intefiment ot the lame lubjeft 
"given to an Appryfer,withou: a Charter ox Precept, but by a 
Seaſin; bearing, to be given by one of ihe Baillies, in obes 
diencero an Appryſing, containing the tenendas &reddendas, 
unto » hich Seed there was lubjoyned a Ratufhcation by 
the Provoſt and Baillies, ſubicribed by them, in reſpeR that 
neither \nfetrments *ere exaRtly Regulat by Charter and 
Seaſin, and that the common and immemorial Cuſtom of 
. the Burgh, was proven by Recordsto give Intcttments, not 
being original Rights, but eiiber to Heirs or Aſſigneys upon 
ation by one Baillic, though the Lands were not 
Burgage, and therefore the jaid Infetiment upon Refignaii- 
on, being prior, was preterred; but it wasdeclaredthacin 
time coming, all Infefiments given by _ not being 
according to the courie of common Law, ſhould benull, 
December 14. 1671. Duff and Brown conua Forbes of Col- 


An Infefment upon Reſignation, was ſuſtained upon 
produftion of a Diſpoſiion by the Vaſſal, containing Pro- 
curatory of Reſignation, and an inftrument thereon, cons 


taining both the tenor thereot, & :helnftrument ofReſigna- - 


tion and Seatin, viz. That the Superjor accepted a Rehigna- 
tion, and immediaily propriis manibus, gave Seaſin to the 
Acquirer, there being no pariy pretending a more ſolemn 
Right from the Supenour, though there was no warrand of 
the Seafin in Writ, ſubſcnbcd by the Superiour, bot ouly 
the Inſtrument, lanwary 17. + 672. Towng contra Thew/on. 
An infet:menr in Conjun&@-fee, whereby the Hasband 
was Fiat, was Reduced as toche Fee ex capite lefti, and yer 
was found to ſtand as-to the Husbands Literent, implyed 
inthe Fee, fcing the Heir was not Leſed, becauie the Hui. 


band if he had not been Infeft, would bave Infert his Wite . 


as Heir,and had his Liferent by the Councelic, (wy 25.167 2+ 
Gray contra Gray. 

Infefiments of Relief compering,the firſt having acceſs to 
the Rents for Relief, and not being to take effett upon di- 
ſtreſs, the poſterior intetiment for Relief, though co a Son 
and appearand Heir tiff cled with poſſeſſion, was pre- 
ferred , Iwne 26, 1677. ing/ts contra Tennents of - 
Barns, ; 

| Annfettment by a Father to his Son, burdened with a 

Faculty to provide his Children. within ſuch a ſum, was 
found not to be a perional obligement, but a real Burden, 
and the Father having accordingly given Bonds of Provilis 
on, and baſe Infefiments they were preterred to the pub- 
lick Infeftments of the Fathers Crediio1s, upon debts ante- 
riorto the Childrens provitions, albeit the Childrens baſe 
Infeftments were not cled »ich poſſe flion, December 16. 
16 7p Children of Mox/wallcontiaithe Creditors of Monſ- 
wall. 
An Infeftmemt by the King of Lands with a Faiz, was Re- 
duced asImperrat from the King by obreption ſuppreſs ve- 
ritate, the King not having known that he bad granted a 
Fair to another before, upon the ſame day. vwithin a mile 
ro _ Fair, December 24. 1679-Farquharſon contra Earl of 
«Abon. 

An Infeftment of Annualrent Redeemable, was found 
extin@ by a Kenounciation, Regiſtrat in the Regiſter of Re- 
verſions, and that againſt a ſingular Succeſſor, though there 
was no Reſignation in the hands of the Granter, » ho was 


Superiour to them ; but Diichargrs oft the Annualrent were 
only found effeQual againſt the fingular Succefior, quoad. 
bygons, before his infjeftrment, lanuary 7. 1680. Mclellan 
contra Muzhber, 


An 1njettment qualified by a Back- bond, thatit was ay 


granted till thc Purchaſer was ſatisfied of a ſum, was fou 


tummarly annullable, by offering pavmemt of that ſum by. 


an Appryſes of the Land from the common Author, and 
that-it required no ReduQtion, or Declarator, but that it 
was in the caſe of an Appryfing ,' February 18. 1680. 
Mr. lames Caithneſs contra Lady Plendergueſt and 1obn 
Craw. 

An Infefrment to a man and wife in Liferent, and to the 
Heirs ot that 
ed, all being Infeft therein; yer the Husband was found 
Fiar, and the med bur Heirs tubſtitute, February 


4. 168: ; Thomſen contra Lawſon. 
Infefrment, Vide baſc Intettment. 
INHIBITION. was found notto Reduce apoſteti- 


v 


INDE X 


- Bond and 1nhi 


which failling 10 the perions nam- . 


I N. 


or Infeftment in Liferent, granted by a Husband 
Wife , being for nnd a Sar of toy 


which was prior tothe Inhibition, and bore an obligement 
to Inſeft herin Lands, gr Annualrents for ſuch a GEES 
it ic did not expres the particular Lands, February 10, 1672. 
Reg contra Beg. 

inhibition of Teinds duly done debits tempore, interry 
tacit Relocation, not only for the year wherein it is uſed, 
but for all ſubſequent years, but it hath no effe&R where a 
pare of the Crop was led before it was ſerved, Imne 16. 1673 
Lady Strathnaver conira Renown of Billie. 

An Inhibition upon a Bond granted io a Father, and af: 
ter his deceaſe to his Son, being lerved by the Father, who 
was incfſe@ Fiar, was found valid to his Son, though he 
was born afterthe date ofthe Bond, and his name filled up 
therein, lanuary 5.1676. Bannatme comra Edgar. 

An Inbibirion upon a Contra of iage, whereby a 
Husband *as obliged to Rr-imploy a Wodfſet Right for 
bimielt in Fee, and for his future Spoule in Conjuna-fee, 


. andtothe Heirs of the Marriage, was found effeual, beg 


ing uſed ai the inſtance of the Heir of the Marri againſt 
his Father, /anwary 8. 1678. Wardconira Ward.” 

Inbibition was tound cffeRual to Reduce all deeds after 
the publication thereot, though betore the Regittzation, Feb. 
12. 1675. Creokshank contra Ker and Wat. 

Inhibition was not found cffeQual to Reduce Infefiments 
following anterior Bonds, bearing. gbligements to 
Infeft generally in an Annualient out ofthe Debicors Lands, 
Iw'y22.1675, Gerdencontra Seaton and ochers. 

indibuion being inſiſted upon by ReduQion, the ſame 
was found able by payment, and the Inhibitor ordain- 
ed not onlyto give a Diſcharge, but an Afſignation 10 the 

tion, yet with this hn carr that it 
ſhould not be pic judicial to the Cedenthimielt, by Redy- 
cing an Appryling, pr b the Bond Inhibne,and 
other Ronds poſterior to the inhibition, Feb, 11, 1676. - 
Su WilLam Bruce contra lobn Mitchel, 

An Inbibuian was ſuſtained, though the Executions bore 
only to be at the /nhibited's dwelling boute, within writs 
ten, being deſigned within the Body of the inhibition, Mer. 
chant Burgels of Edinburgh, which preſumed his Reſidence 
was there, unleſs another Domicile were proven, l»h 7, 
1676. Findlaycomna Little of Libbertown. 

An iphibinon was found null, becauſe the Executions 
bore not publick Reading of the Letters, and three Oyeſ- 
ſes, and that Wynefles could not prove the fame, that ttu- 
ly it was ſo done, Is/y 11. 1676. Stevinſon contra Innes, = 

Inhibition »as not tound null, ſe the Execution 
did not deſign the D« elling- bouſe at » hich it was execute, 
the ſame being now deſigned, and bidden by, as therrue 
place of the execution, December 22, 1676. inglits contra 
Haddoway. 

lahibuion was found not to reach a Renounciation of a 
Redeemable Annualrent by Infef.ment, February 19. 1620, 
by A@ of Sederunt. | 

An Inhibition was not ſuſtained, though execute only at 
the head Burgh of the Shire; and pot in the Regality where 
the perſon inhibited dwells, or his Lands lay, being inthe 
Vlurpaiion, when Regalities were ſupprett, though ſome 
Inhibitions were then at the Crols of the Regality, Feb. 25. 
1680, Knlech of Bandech contra Earls of Sowthesk, and 
Northeh, 

An Inhibition was found null, becauſe the Executions 
thereof were at the D-«clling houſe, and a Copy affixed ; 
bur did not bear, fix knocks at the Door thereof, Inly 29. 

16%0. Hay of Mwrie contia Laird of Pexrie and Lady Bal- 


gerno, ; ; 
An Inbibition was found null, becauſe Execute at a 
D=elling:houje, and no Copy given to any of the Family, 
or fix knocks at the Door, although a new Execution was 
—— _ mentioning, that fix knocks were iruly given, 
ing fix knocks was not mentioned, nor contained inthe 
Execution, December 16. 1630. Hay contra the 


Balgerne. 
Inhibuion at the Croſs of hb, and Peer of Leith, 
was found null by jon, becauſe it bore not a Copy at 


the Peer, but only at the Croſs, Feb. 22. 1681. Ewimy con- 
tra Bayner and 1d. 

The Executions of an Inhibition ſuſtained, though nct 
bearing, thee Ogeſices, bur only lawful publication, upon 
oftcring to prove by the Witneſſes in the Executions, that 
the three Oyeiles were truly made, Iune 21. 1681. Lande 
contra Trottey, The contrary ſeems decided, 1»/y 1 1.1676 
Stevmſon con ra Innes. 

An /nhibition was not ſuſtained to Reduce the grounds of 
an the tame being granted, not in implement 
of a ſpecifick obligation, anterior to the Inhibition, for 

granting the deeds ater the Inhibition craved to be 


ces, bur _—_ Father with conſent of his Son, grants an 


r an Annualrent out of his Eſtate, to a ſecond 
Son in his Contiraft of Marriage, and the Son conlenter 
grams the Wodiet in implemem: of the faid obligement, 
which Wodies was Appryiced , and craved to be Reduced, 


Inne 


% 
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2+, 1611; Gairney contra Bruce, 
INNOVATA PENDENTE PROCESSV, 
was found not to annul an Aſlignation granted bya lu fuer, . 
n reſpe& the dependence was deiermined by a Sentence, and _ 
albeit there was a ReduQiion rail-d thereon, and upen the 
1d nce an Arrefiment , the Aſſigney was not found ; 
Sliged '0 louſe the Arreltment before he got payment, 
ſ.ing bis Aſſignarion » as miimat before the Arretiment, 
Feb 4.1675. Hall and Galbraith contra Grahame of Inch- 
LL 
no. INQVEST in a Cognition being 15, 6 vo«, 
ing Commonty, eight not liquet, and the Chancellor not 
youog . becauſe there was not equality, the Sheriff would 
not ; Anas and the maner being brought before the 
Lords by Advocauon, they * ould not reft on that verdi, 
but allowed Wirnefles to be adduced hinc inde, beforeibem- 
ſelves, Inly 21- 1675, Chreſly contra Baillie of Walftown. 
INSTITVTI1ON, Vide Preſentation, Decem- 
ber 12. 1676, Colledge of Glaſgew contra Parochioners 


ledburyb. 
_ N INSTRYVMENT of Intimation to the Clerk 
ofthe Bills, to take lufficient Caution, was not improven 
where one Witneſs * as dead, the other Deponed Non meme 
»;, and the third deponed affirmative, though he was (uſ- 

fa fame, Feb 18. i681. Alfewn contra Reddel Clerkio 


Bills 

INSVFFICIENCYT of Skins,received uponTruft, 
was found not probable by Witneſſes, but by the (eliers 
, Oath, after the Skins vere fold, before this Frocels, by 
the Buyer, l»'y 7. 1675. Paton contra Lockbart, 

Intuffi.icncy of Tennenis Houſes »as not found paſt 
from , by taking poſſeſſion thereof, andthe Tennents be-, 
ing Removed therefrom, without v1ſi-ation or queſtion, and 
nas found probable by Witnefl: s above excepiion z But if 
the Tennen: offered to prove lufficient, he was preferred 
10 the probation, November 15. 1676. Adamſon contra Mer + 
thall. 


Inſufficiency of Ware, or defe@ of quantity, orquality 
thereof, was found only probable by the Oath of the Mers 
chant »ho fent the ſame , upon the Purſuers defire from 
Lendento Edinburgh, to bis Faor, from whom the Ware 
was received in a cloſed Box, » hich were not opened or 
quettzoncd at the ——_—_ ard therefore Witneſſes were 
not admined, that when the Bi x *as opened thereaft-r, 
the * are as not anſ»erable in quantity or quality to the 
Mandat, or defire for ſending it, February 6, 16; 8. Shewel 
con'ra Mowbr oy. . 

INTERADICTION was ſuſtained by a Bond, 
bearing , that for preſervation, of Lands. ancienily 
in a Family , the interdied perſon ſhould not con- 
i3@& Debs , nor dilpone »i/hout conſe of two of 
threc Fnerds named, and inhibition thereon ad hune effec- 
tam, (0 reliore the interdiaed perſon, againſt deeds io his 

lefien ii being proven that he was a »cak perſon, and 
inſufficient 10 mannage his 0»n Aﬀairs, but the profable- 
nels of his Di'/poſirion quarrelied, was admitted to be 
proven by all Adminicles ano Evidences, Novemb, (0.1676. 
Stuart contra Hay of Gourdie, 

lnierdiQion »as lultained to reduce Bonds, grantedto 
the lnterdiQter, after be received the Bond of Imterdition, 
though before the publication, but not to reduce a Diicharge 
ot Moveables, nor Renrs after publication, 1s/y 24. 1678- 
Greir/on contra Telzifer of Hareclengh. 

InterdiQtion ordered by the Lords, to t»o of their num- 
ber, ofaperſon »ho was evidently laviſh, and had thrice 

made oppufire Rights of the ſame fubj-&, though he de- 
firedit not, Felywary ty, 1681. Robertſon contra Gray of 
Sherves. 
INTEREST ofparties «az not admitted, being pro- 
duced by the common Debitor, but ſuch only as the Frodus 
cer makes Faith be is imployed by the party whoſe Right he 
produceth, and after delay, by ſubſequent produRions in- 
timation *as madeto produce what intereſt they had, o- 
therwa\s no more _ by Pe betore bs ye 
November 15. 1676. id of Cunnmghame-head COntra 
Earl of Lowdown 

INTERRVPTION OF PRESCRIPTION 
of a Bund, »as not inferredby regiſtrating the Bond upon 
a clauſe of Regiſtration, without Citation before, or charge 
thereatier, lanwary 12. 1672. lobnfown contra Lord Bel- 


haven. 
Interruption was ſuſtained upon a ReduRion and Execu- 
tion in awe 1630. though the Executions bore not the 
Name of ihe Purſuer, or Defender, but the parties within- 
mentioned, « hich were not written on the back of the Sum- 
monds, and though the Lands had paſt thorow the hands 
of many Purchalers, for onerous cauſes, albeit the party 
ainlt » hur the Summons were railed, was of great qua- 
lity, againft «hom many Interruptions were likely to have 
been uied in the laſt ot the thirteen years appointed for Inter- 
raption, the Vier of the Sumrhons deponing, that he re- 
ecived them amongſt his Fathers Evidents, or from him, 
and that bie knew not that they were done upon any ouher 


Summons, Feb. tt, 1673, Awir of Rowallan contra Law- 
ſen of Cairnmmu'y, 

Interruption of Preſcription wes ſuſtained by Citation, 
without any ludicial Aﬀtthereupoh, [anwary ys. 1675. Atc- 
mech contra Frazer of Strichen, 

Interruption was tound valid by/nhibition ofTeinds,at the 
Kitk, to preſerve the Inhibirersright of Infeiement of theſe - 
Teinds, lanwary 25+ 1678, Duke of Lauderdale contra Earl 
ot Twedda/e. 

. Interruprion of Preſcription by warning , was found to 
have no effc@ againſt another party having a conjun@ poſ+ 


ſeſſion, before either party had a conſtitute Right, but were * 


acquiring the ſawe by Poſſ. fiov, unleſs the panty interrup- 
ted had ceaſed to poſleis for a year or more, lanwary 13, 
1680, Brown of Nuntown contra Town of Kirewdbright, 

Imerrupiionby a ReduQtion, was not reckoned from the 
Citz/ion ; but from the filling op a reaſon ex capite mhibitis 
onis, tO keepthe Inhibition unexpired, Feb. 11, 1681. Ken- 
noway contra Crew ford. : | 

laterruption ot Preſcription ſuſtainec upon a null Citaii- 
on, which was ſeveral times called, and compearance made 
therein, marked by the hand of the Sub-cletck , Jwne 23. 
1631: Clerkcontra Gordon of Gordonſtown. 

INTIMATION of a Pley to a party obliged to 
warrand, was found not ſufficient by verbal intimanon a-: 
lone, but was {ufiained upon the Warranders imploying Ads 
yoca's and compeating , lanwary 16. 1678, lames 
of Ralumbre contra Lord and Mr, of Balmermoech. 

Intimations of Aſſignations was found not accuſtomed 
to be infert in Protocal books, lanwary 5. 1681t. Cheisly 
contra Cheeffy, j) 

INTROMISSION with Rents bya Servant, »ho 
received Meat, and Fee, and Livery,and had no Commiſſion 
in Writ, , but received and deburſed by verbal order, was 
found not to burden the Servants Executors, to put them 
to neceſſity to prove the Servants Depurſements, but that it 
was preſumed, that Compt and Payment was made, he 
having left the lervice without any quarrel, ſeveral years be- 
fore his death, November 25; 1671. lrving contia Fal- 
coner. 

An1ntromettor witha great Sum of Mon _ 
ments of the ſame, as faſt in _——_ ca 
creets, againſt the Dc birors, tor Payment, who having up- 
litted the Sum, and given Diicharges thereof, with warran- 
dice, the Forfaulture bing void, and the 0+ner of the Mos 
ney reſtored by »ay of luſtice the lniromettor was found 
lyable to reſtore the ſame, and was not found liberat, as if 
he had received ready Mony out of theCommiſlaries hands, 
or as if he had received upon Precept from theCommiſlacies 
tor the publi&, without having taken Aſſignation, or gi- 
ving Diſcharge * ith Warrandice, December 20, 1671z 
Counteis of Bramfoord and Lady Forreſter contra the Earl 
of Callender. 

Intromettors with Sums, belonging to a perſon Forfault- 
ed for the time, uplified from the Debitors, being ſecur- 
ed by Wodler, was found lyable for Reſtitution of the prin- 
cipal Sum, although they intrometted not, by taking Aſſig- 
nation from the Eltates, but atter they had taken Decreet 
2gainſt the Debuors, to pay 0 the general Commiſſary, 
he granted Precept to the Debitors to pay to thele Intromet- 
ters, albeit in fatisfation of Sums lent. by them, at that 
time, to theſe perſons, who after aſſumed publick Authori- 
ty for publick uſe, eſpecially ſeing thelntromenters gaveBond 
to warrand the Debtors, » ho, if they bad not been liberat by 
the Parliament,upon produ@ion ot theBond ofWarrandice, 
might have been made lyable, ſeing they could neither pre- 
tend payment made bona fide, nor res judicats, by an Aus 
thority, #hoſe ſentence cannot be reduced upon any Ini- 
quity, and that the payment of neceſſity was ex v1 majore, 
could not defend them, yy credit eft creditoris, 
but it was not ſpecially declared, whether the 
were lyable av intrometting cums re aliens, Or upon the Bond 
of Warrandice, ſome proceeding upon the one ground, and 
ſome upon the other, but both agreed in tution, 
lanwary 9. 1672, Counteſs of Bramfoord contra Hope of 
Hopetoun. 

Intromition with Moveable:goods was not found rele- 
vantto infer Reſli:ution, to be proven by Witneſſes, unleſs 
the. manner of the Intromiſſion were alſo proven, to be 
ſuch as took away all preſumption of the Goods being 

. bought, as that they were ſpulzied, firayed and ftoln &c. 
ot unleſs the lInwomiſſion were referred to the Defenders 
Oath , that he might qualifie the manner thereof by his 
cu » February 3+ 1692, Scot of Gorrenberrie Contra 
Elbor. 

INTRVSION was found competent to the Maſz 
ter of the Ground though not natural Poſſeſſor, tor re- 
covering Poſſeſſion of the Duties, though'net for violent 
Profits , or Oath in Item, lwne 18. 1681. Cant contra 

Harries. ; 

INVASION of a Purſuer, by beating and wound, 
inga Defender, in a Reduttion of a Decreet-arbirral, as »/ 
ire vires, was found to _—} him from the mo 

3 *, 


28 
Is/y 26. 1678, 
thank, - 

Invaſioh ofa Charger by a Suſpender, by thruſting him 
upon the Breaſt with a fiaff ; was found to make the Suſ- 
pender loſe the Reaſons of Suſpenſion, though it did not 
appear that that Invaltion was upon the accompt of the Pro- 
ceſs, bat upon occaſion of injurious Words, and though 
the Charger purſued the Defender with a Durk, and the De- 
fender was fined by the Council, ſeing the Decreet of Couns- 
cil inftruQsthat the Suſpender was aggreſſor, Feb. 13,1679, 

Cruikshank contra a of Seaton. : 

I HISDLS lON R a Sheriff, and Baillies of 
Burghs being cumulative, where preventiom prefers, as to 
Fines, the £6 citation is not ſufficient, unleis it be tollow- 
ed by competent diligence to 4 temence, ſo chatthe ſecond 
citation, and firſt ſentence without precipitation prefers, 
November. 9, 1672. Scot contra Riddel. 

IVS MARITI whs found not to the Right 6fa ſum 
due to a Wife by a Bond, bearing Annnalrent, without « 
clauſe df Infeftment, ſeing ſuch Bonds as to the intereſts of 
Wives, Husbands and the Fisk, atc Heretable, lay 4,1676. 
Rollo contra Brownley. : 

Ius marit: nas found not to extend roa Donation to a 
Wife, by the Kings Penſion tipon her Perition, bearing, to 
prevent her ftarving, »hich was found to be Alimentary, 
though it bore not the ordinary Term of an Alimentary 
Proviſion, and therefore was not lyable to the Husbands 
debt, or for farnirturt to the Wife and Family for prior 
years, but only for Furniture for the ſame year, Dicem. 22. 
1676. Dick of Grange contra Dick, 

Ius marit: was found to give the Husband Kiyht to the 
profics of an Annualrent, rejerved by the Wife, with a Re- 
Rounciation of the j#s marirs, which tdi Alim » 
fetornsto the Rusband, though Nitaſtlf, or his Heirs «ere 
co ng, ahd not Creditors, Is 1 3. 167%. Nicolſon con- 
tra l»egl:s. 

I's SVPERVENIENS AVTHORI ACs 
CRESCENS SVCCESSORI, wks found not 
to take place, where one who had a Diſpoſition of 
Lands without Infeftment, did Infett another in an Annus 
alrent out of theſe Lands. and thereafter A the Difpo- 
firion to a third party, » ho ws rhereon but his 1n- 
feftment did not accreice to valithat the Annaalrent, bur did 
exclude the ſame, Wwne 2'6. 1576. Brown contra Sith. 

Tus fſuperveniens dutheri decreſcirt ſiicceſſors, not ſuſtained 
bpon a Wifes conſenting to at Almualrent, ro exclude her 
from her Lifterent, in a coriſent is not Equivalent ro 
«bſolure Warranidice, 7. 1681. Sivart contta Miſtrils 
Dumbar. 


THE KINGS GRANT of KRedeinption wes 
ſiſtained, though wichout the conſent of the Officers of 
State, ir being a necefary AF, « hich ftieK w—_— 
_ , not had any derrimem by, 1»{y 11.1 676. Biſhop 
"of Diimblan caritra Francis Kinloch. 

- The Kings Advocit was ſound not rohaveinrerel'to In- 
arty ##aihſt another, Ypon the Kirigs tatereſt, 

op Kight from the Ting, without | Wir- 
'ratid from the Kirig or his Officers of Stdte, Lanwary 20, 
1680. Earl bf Sewtheckcohtra Melyarn and othets. "2 
The Kirigs Tru ers fourid to tive rio Dues from u Biz 
ſhop'ss k Lord of Parliament, unleſs it was a conftant fix- 
Ed Duty, payed by vl! Biſhops 'at their etitry, dpd notby 

681 Kibgs Trithpetets: 
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Gorilon of Seaton contra Crumks 


£0n- 
NOWLEDGE Is tried of apattics Fathers 1h- 

| I Eviderits, and his pte- 
qd Novein. 23, 1071. Rorifon 


m—__ clay of Rattdr. 
T LAW OF ENGLAND, whereby the 
"Sift pttfonHaltied Th Bdfids'ss Co. ptinicipte is uindeffiodd 


"is , Wrid (Ne "ſt 3 "Cltutionets, was Toudd'pro- 

bibleHere as a Millt! by the Teftinioby ofihe 

hand wanpes \by their AſteRation,1 18.676 

e contra Brown 

mk VEGA CY our of Nets ths hi to 'obte the 

Ear gd pe erp ooo 
"the Levary, Tf i. North elreute 
1678. £00 cata htet 


| tors NAte'by 'his 

, Who 'wis Exctuttix ihd uiverfal'Lifactly, (Het be- 

| w— Ws become nar by a ſhaper: 

t ſecurity, the vs t 

he Eronex on 5 lp] pongt' 

a ts 

t 4 lu ( - 

vio the Gate fads AXILL » fl £ RR 
'B:U thn Law edohfr 15 '8f the Lady" Fore 

ATDegaty left cfath, Veitibg; Yo be fay- 


INDEMXN 


LE. 


ed our of a ſum, lying on ſuch Lands, was found to ob. 
lige the Executorto ir = being ltgar#70 rel alens, 
known hot to be in the Teftaiors power to Legat, Dectis» 
2, 1674. mo Poor Brown. _ 

ing ſpecial, or Bonds, or A i 
Death-bed, which have the effeR of Lepatica tp deingia one 
Teſtament, or at one time, do not derogat dhe to another, 
butah Affignation on Death- bed, or a proviſion being po, 
ſteriot, was found to derogat to a prior Aſfignation on 
——— though intimat, 1s/y 21. 1676, Trails contre 
Gordon. 

Legacies were found to be excluded by Bonds of Provi- 
Gon fa fivours of Children, though by nted on Death- 
bed, which thoagh they cannot offe&t ce Wife, or Baitns- 
part, miy a the *hole Deads-part, and dots wot 
come in a$4 Legary rv Ld toportiohal abatement with 
other Legacies, but are to then, 'Deceis, 14. 1676 
Afrtchtl cotitts Litfejobu, | 

A Ligfcy of 4006 metisto build a Bridge, by 
tain perſons, the Exccutor having Bujlded the B ths 
ont theit Advice and Watrahd, & watel] : obo nietks thereon 
the reſt vis ordained 16 be wployis on another Bridge in 
that Shire, by the Advice of the luſtites of Peace of that 
Shire, at whoſe inſtance the Purfait for implement of the 

wn ſuſtained, gore\kdibding che TeMror was 

, a Ligitimation, containing powerto T 
which was foond fi em agaihft che Doamaref rhe bo. 
ftardy, lime 18. 16734. The Commiſſioners for the Shirs 
0 Legacy chonghunhicril, vhs fountl abt t 

o r xlal, whs not ts 
prior Aignarion 6n Dearh-bed , there being 1 
exceeding the A ions, Ihoogh the En 
coder ener DR CNY NT i 

29, 1679. #4" contra eir3 and Suc- 
ceſſdrs of Dzvid Boyd. | | 

ay by a Hasbahd to his Wife, wa found not to be 
in ſatisfation of her Third, but wholly to be out ofrhe 
De Third, Yarnary '2. 1681. Trotter Lady Craiy/erth 
contra Retheitd Lady Prefteungrange. 

LEGITIMATION, Vile Bftardy, Ire 18.1658 
the Comtnifioners of thie Shire of Borwich comma twin 


CYato. 
LETTERS OF CREDIT , Vid: Merchanis, 
Iantoary 7. 16's 1, loth Ewing Mcichant in Conitdh comm 


r. ew Blirner. 

STVITE OR S SALNENS — LY 
ground to Reduce Bonds granted by the w , with 
vin Prafd, ant) before Med Qion, thoagh granted) ro the 
taterdifter, without any cauſe ditderous July 24. 1674. Gritt- 
foricontta Teluiftr of Heirelewgh, 

LEX KHODIA was found not to yive Coty 
Tribbffoh Yor the Wrack of a Thip, which L 
fuel by Cuper, the $1 with Conſent of ſottie Met- 
'chands aboard, and the Company, bored k Wvlc wh- 
derWiter, und went rowirts (Me (hoarar k'Creth, there 
OnET opeh the hole, wnd to fre Ship upon 
'giotnt that the wifhtt oe be ret off, bur the Privaceer 
boarded her, and the hole was tibr opened, fi 
that Creek 33a fe, uf Hive days ter the Ship 
ws broleh, Yn fe Gooth' ie Merctignds were 
not fotind lyabſe for! of her lofs, 'Vtctiite The mw 
have reacHet) a Pott before the ſtorm care Oh [and - 
chands allo payed a Kitiſoitte of 26 porids 'Retlitty to the 
Frivatter tor faving all, wheres heSkipper date "io hare, 
1hidhy '15. '1 Eto. Leſlyand MAltr comraligar, Weir and 


vihers. 

L'1VFERE NTERS 'were fodrid Orly 1y4ble'to keep 
Head-courts of Regality, and not the Fiat, Inly 14. 1676, 
Procuritor-Fiſcal bf 'Hitilfin 'cohtra Catifie of Blacks 


WWhd. 

A Lifetetit 'of a Husharids Moveibles 'by Comm was 
F *o*exclutic He Wife from's thifd 6fiKe Stoth 5f Mo- 
a 


veadlts, 'ftiofyh nortxpref, "tis Vetii m ſetota 
Lies 97, ag projet of inte fh Log ppg rong 


t of ee= 


» 


"Capt 

, A Liferenter not by ConjunR:fee, wisfblhid'to bivcno 

gi fo the 'Coal'in Her Liferent Lands, þ Fatt and 
r 'n cofura 


'M 
theitedf, Thly 13. 1677. "Ld 
The, pies 
, MA/XSfiration Voe#lb, £4.69. Mlhilter 
compre Laird and Lady Bienflown, | 
's ir cy dg: t6f 
'ftarly, berwixe wile and 
'o ſare of (he year wherein 
m—_ 3, beſors 
4s 


Fir 
y Craig- 


her 


er 
"Kaihartvie Trotter 


« k 
A C87 . > an 
ioh, the Lands were appry- 
Appryſers gave ſn Gona 
der by he Cloths anti Mem: 
tiere Was no wmMmcant ia- 
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ken, I®ly 25.1673, Earl of Annandale contra Creditors of 
Smclav. 

Liferent-eſcheat of a Liferenter, who was providedto be 
Intefi, holden of a Subject, was found to belong to the 
King, where Infefrment was not «xpede, Iuy 22. 1675. 
Meinz.tes of Caſt 'ehifl contra Kennedy of Auchtifardel, 

Literentzelcheat was excluded, becauſe the Vaſſal de- 
nounced »as denuded, not by a voluntary Right, but by an 
Appryſing, and Infettment within year and day,andithough 
1 e Appryſer was Donarar of the Liferent, he was not per- 
n itted 10 make uſe hereof, but ot his Appryſing, in reſpect 
ot potterior Appryſings, within year and day of the firlt Ap- 
priſing, » ho « ere foundto bein the fame condition, asif 
the firſt Ap;rv [ing had been led for them all, lanwary 28. 
1676. AMc/wrg contra Murray. 

Liferen «Eſcheat being queitioned by Appryſers in curſ# 
rebellionis. tor Debt anterior, as having prelented Signatures 
in Exchequer in due time , ſothat it might have been afhx- 
ed, R-viled and Prelented, as bring equivalent to a 
Charge to other Superiours ; It was Recommended to the 
Exchequer to inquire anent the time of the giving in 
of the +ignature , and the cauſe of their delay , 1#'y 25. 
1676. Creditors of Hagh Sinclar contra the Donatars of his 
Luterent. 

LIGHT VFON THE MAY, being Ratified 
by Pa liament, and the allo» ance three ſhilling per Tun 
for itrangrr$,and a penny half penny for Natives, was found 
to burden the Captains of the Privateers for the burdens of 
thei: o*n $11 s, and the Pryzes brought in by them, fe- 
ing both the AR. ans benefi! enjoyed, »as generall :0 all, 
»iihout diltin&ion, lanwary io 1672. L. Firfirren comma 
Captain Hamilton. 

LOAN OF MOVEABLES was foundioex- 
clvde ine ,reſumptive Title of rroperty of a DefunQ, by dy- 
ing in Pouſl:flion of theſe Moveables, the Loan being 
probable by Witneſſes, ;anwary 17. 1678. Geddies contra 
Geddes. 

LOCVS PANITENTI A. was found competent 
to a $uipender, though he had ſulpended upun Compenta- 
tion, and iniirvAted the fame by a Debt of the Chargers. 
and a blai.k afſignation thereio, ſeing it was not delivered 
to the Charger, nor any Decreet ex'ant or ex'rated, Decemb. 
Ss "674. Lord Balmermocon ra the Tennents of North- 
verwick and Credirors of St William Dick, 

I.ocus Pznitenuz » as found competent in a Bargain,ex- 
pre fl» agieed to be reduced into Writ, before the Writ was 
Jubicribed . alber ſuch a Bargain might have been made 
withou! Wt, lanwary - 2. 1676. Campbel conira Douglas. 

Locus fznien:# betorethe vend1'10n of a ſhip »as put 
in Wii!, + as ſfultatned in reſpeRt a ſhip was Moveable and 
r-qu-r-d no Writ to the vendition, and the Buyer being 
par: 0» ner, the other part bought, accreſced to him by the 
Bargain, without any other Traduion, lwne 16. 1681. 
Cathcart contra Holland. 

T%E LORDS OF SESSION granted lis 
cence to introme! and purtue upon ſupplication by a Biſhop 
ag.intt a Commflar, denounced by Leuers of Intercom- 
muning, laxwary 19. 1676. in .Arg!le Sapplicant, 

The Lords found, that Cauſes might be adyccat from 
the Admiral to 'hemſelves upon iniquity, and decided by 
them 1n the firſt inſtance, but did not efteem i iniquity in 
the Admnal, to grant a C orjun Probation before Anſwer, 
ba remitied the © aule to be proceeded in. without a Con- 
jun Proba110n, rrere being pregnant Grounds of Adjudi- 
cation, inttanily verified, lwne x2. 1674. Captain Gillers 
contra the Owners of the Bound. rc. Inchis Cauſethe Lords 
Ad-.ocat trom the Admiral, becaule he retuſed 10 proceed 
to Scatence, »ithout an AR before Anſwer, luly 9. 167 3+ 
meer eoſdem. 

The Lords ordained the Admiral to proceed upon the 
Evidences adduced,to Adjudge or afſoilzie a ſhip, without 
allo» inga Conjun@ Probanton anent the property, by an 
AR brtore Anſ- er, and declared that if he proceeded not 
accordingly , they would Advocat the Cauſe, albcit the 
Danith T reaty Bore. tha! Danich Ships ſhall not be medled 
with, or their Goods disloaded till they be Adjudged ina 
Coun of Admirality ; For as the Lords are the Kings great 
Conſinory, fo they are his Court of Admiralitv, though 
they be neither in the firſt inſtance, yer they are both in the 
ſecond inftance by Advocation, Suſpenſion and ReduRtion, 
Pecember ' 7. 1673. Capiain Stwars contra the Owners of 
the Sale-fiſh. Both theie caſes were before the late $44 of 
Parliament, diſcharging all Advocations from the Admiral 
IG 

The appoint any particular point, ed from 

theOutter-houſe,to be called in and heard ——__ without 
incolmeni in the inner-houſe, both _—_ ing then ats 
tending the Diſpute in the Outter-houſe, and ther 


no un- 
ceraincy of attendence aryſing , Feb, 5. 1674. Earl of 
contra Earl of Center and Lord Almond, 


Dumferm! 

The Ordinary in the Ontrer-houſe may determins 
Keaſons of | + _y inquiry of Decreets of inferior 
Courts,on that ground, that there = as not ſuffic'-nt probati- 
on, & may hear the paties Debate »pon the Teſtimonies of 


the Wicnefics.and may determine in theſeDebates,ard find 
Proven, or not Proven betore ltizconteftation, when the 
Teſtimonies are produced ab m1tro, in the lame way as ifhe 
determined by Writ ab initre, lune 21.1677, St. Andrew 
Ramſay contra Auchinleck, 

The Lord Ordinary cannot advice any Writs produced af- 
terlit1;conteflation ad modurs probationis, but the cauſe muſt 
be Concluded and Adviied by the whole Lords, Feb. 21. 
1678. Oliphant contra Comper. 

Lords, Vide Caption. lanwary 18. 1675, Cornelins Niels 
ſon contra the Clerk of his Brewary. 

The Lords having given Warrand to an Auditor to give 
ſtop co perional Exccutionto a Defender in an Accompr, 
as his perſonal preience ſhould be requiſite, and he having 
ona Bill by tne ſaid Warrand, fiopped- Execution in the 
end of 1»/y1ill the fifth of November, and yet a Caption for 
Exhibition, being put to Execution, though the ſtop was 


produced to the Party and Meſſcnger, the Party was liberat 


without Caution, or Conlignation, and the-Vier of the 
Caption being a Writer ; and both the Meſſengers were 
ſuſpended from their Office, November 75. 1678. White- 
head of Park contra lohnffown and rwo Meſſengers. 

The Lords upon Conlideration of an Advocation, paſt 
by the Ordinary, upon a Proceis before the Dean and Seſs 
ſion ot the Chappel-Royal, againſt the bedel, whoſe Office 
was by the Kings Gift, and not by Eletion of Churches 
men, upon the Kings Preſentation ; the Lords remitted the 
Ecclefiattick-cenjure to theChurch- men, bur prejudice to'he 
BedelsOffice from theKing,not allowingChurch- mens cen- 
luretoextend thereto, Decem. 19. 1680, Aclellan contra 
the Biſhop of Dumblain, 

The Lords by AR of Sederunt, recommended to the 
Convention of Burrons, to cauſe all the Burrows take Cau- 
tion of their Clerks, preſent and © come, to infert 
Seaſias in their Books, and Reverſions and Bonds for Re- 
verlion , Aſſignations thereto , and Dilcharges thereof, 
which [ould be preſented tothem within fourty days, elſe 
to be lyable for the damnage of Purchaſers, with Cenifi- 
cation, that if parties did not fo preſent them, though in- 


Jert, they would hold them as latent fraudulent deeds, of 


purpole to deceive Purchaiers, an. '8. 168r. 

The Lord Ocdinar may Hear and Diiculs Vrits, ordered 
to be produced before Anſwer not being to derermine the 
Caule, isan aft of (itizconteffation, Feb. y,1681. St. lames 
Cockburn contra the Lady Crumſtarie. 

LVCRATIVE SVCCESSOR was inferred 
by a Diſpoſition from a Fathertoa Son though the Son 
alledged that the Father was then Debi:or to him in equiva- 
lem Sums, feing the Diſpoſiion bore expreſly, for Love 
and Favesr, and no other cauſe, November 22. 167 t« 
Beatie contra Roxbwrgh, 

Lucrative Succeflor was not inferred by a Diſpoſition to a 
brother fon, though the Diſponer was old, and litle hope 
of Succeſſion, but the Defender was lyable even in this 
Procels to pay in quantum lucraius by the AR of Parliament 
1621, without ReduRtion. Decemb. 17. 1672, Lady Spett- 
cerfc. /d ontra L Kilbrachmont, Vide Succeſſor Luctative. 

Luacrari ex alterius damne, was found to make a Liferen- 
ter lyable tor the reparation of a Tenement, made by the 
Hereror, being an Appryſer, albeit her Infefiment was in 
the Regiſter, and ſo might have been known by him, /anws- 
77 24. 1672 Hacketcootra Wat. 

THE LYON was found to be ludge competent to 
the deprivation of M rs for their malverſation. and 
for the penalty of their Cautioners, but not tor the dams 
nage and incereſt of parties by the Meſſengers malverſation, 
though there be a Ratification in Parliament of the Lyons 
priviledges,, with power to determine damnages of parties 
paſt ot courſe without Reading amongſt the Raifications, 
there being a poiterior Printed AR, withoutthat clauſe, /w*e 

27. 1673. Herriot: contra Corbet, X 

MAGISTRATS were not found lyabte for the D-be 
of a Rebel. tuffered to go out ofthe Tolboath, oneeto the 
Kirk, and frequently to the laylors Houſe to eat and drink, 

and ſometimes to the Ficlds and River tor his health , begs 
ing valetwdinarie always under a Guard, and put in at night, 
and ſo continued till he died, albeit an Inftrument and Pro- 
teſtation was taken upon his being found upon the fireets 
upon the ſaids occafions, February i 0. 1672. Town of Bri- 
chen contra Town of Dwundee. 


they ſuffered to eſcape, though be had a 'roreftion upon 
payment of A » and that the Annualrents »ere 
offered to the , and that he #23 Arrefied apon 0- 
ther Debts, upon occafi-n of his being incarcerat, contra- 
xy to che ProteQtion, Feb. 15. 1676, Dawd Anetterione 
coautra dagifizas of Aberdens, 


# 
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A Magiſtrat being charged bya M 
tion to take a Rebel, was found lyabl: to do the ſame, though 


M A, 
upon a Cap- 


no Aſſiiiance was oftered by the party, and having ſent a 
Towns Officer with the. Meſſenger, without Arms, »ho 
havirg apprehended the Rebel, eſcaped from him by 
ſtrughng, the Rebel having no Arms, the Magiſtrat was 
found lyable tor the Debt ofthe Rebel eſcaping. Feb, 20. 
2678. AMcneil of Crear contra the Baillic of Falkirk, 

Magiitrat, Vide Meſſenger, I»/y 20. 1678. Falconer con- 
tra Dxmbar Mcſenger. 

Magiſtrats »ere not found lyable forthe Debt of a Rebel 
eſcaping, unleis his incarceration were proven by the Exe- 
cutionofa Meſſenger, or the Jaylors Book, December 4. 
1679. George Mcaulay contra the Magiſtrats of Air. 

A Magilſtcat, viz. a Sheriff was tound lyable for the 
debt of him whom he was charged to take, beingin the 
Sheriffs Houle the time of the Charge, albeit the Rebel had 
ſixicen armed men, in and about the Houle, and albeit 
the Meſſenger promiſed to take back the Charge, and give 
no Execution , feing the Sheriff was not actually relitied, 
nor made any attempt to take the Rebel, December 12, 
1679. Mckenzie contra the Laird of Calder, 

A MANDAT »as ſuſtain'd upon an Aſſignation, 
though Aſſigneys were thercin <xcluded. in fo far as might 
conceinthe Cedents intereit, and the Afſigneys only tor his 
ARcerenton, attione contraria mandati , nor could u be Re» 
yocked quoad the Precurators ex;;ences »ared thereon, being 
in io ta1.re non integra, February 17. 1681, Robertſon contra 
Gray of Shrves. 

A MANSE being valued without warrand from the 
Biſho> the valuation » as tound null, thoughir was done 
fede tacante, there bting no Biſhop for the time, and the ugh 
the Bithoys content nas«feredio be obtamed, December 
12.167: Mciorieconra Heretors of Carlaterock, 

A MARKIAGE was not excluded by the .4& of 
Par/iament 1641 .Diicharging Ward uf thele that died in that 
War , fcing theie »a$a paciticaton before the year 1644- 
when the Ward and Martiage fell, 1#/y9. 1672. Lord Hat- 
town contra Earl of Norihesk, : 

Marriage ot a Vaſlzl »as found to belong to the King by 
his prerogative, though not the moſt ancient Suveriour, ar.d 

though the Ward held of the King, and the Marriage » as 
Taxecd to a ſmall Duty, /s/y 19. 1672, Earl of Argi/e contra 
L, Mcleed. 

Marriage being diſſolved within year and day, a Tocher 
- provided to a Sifter by her Brother, payable to the Husband, 

who wasto imploy it for the Wife, was toundto be void, 
and that the Siſter could not receive the fame trom the Bro- 

-ther, albeit it bore, in ſatisfation of her portion natura!, 
unleſs there were fuch due, or communed on, Nov,9, 1672. 
Guthrie contra Guthrie. 

- Marriage of an Heretrix, was not found to reach the whole 
value of the Fee, but modified as in he cafe ot an Heit-male, 
Ione 14. 1673. Gibſon contra Ramſay. 

Mariiage of an Heir being mudined, an Appryſing there- 
On was found to be drawn to the time the Matriage was due, 
as being debiivm fund:, and was preterred +0 a prior Appry- 
fling on a perſonal debt, and was not excluded by a poſſeſ- 

Jory ludgement , December 17. 1673. Hadden conita 
More. | ; 

Marriage was found due to the King as Superior, where 
the Vaſſal held ſimple Ward, albeit he had Lands alſo Tax- 
ed-ward, allo» ing the Sum Taxed for the Mawlags, which 
was already payed in part of the fuſt Avail. and thiee years 
free Kent, and Annualrent, all Debts and Burdens dedu- 
ced, were modified for the Double avail, Feb. 24. 1675. 
Kings Advocat contra Laitd of innernytie. 

Marriage of Heirs as to the ſingle avail was found not to 
be penal, anwary ;. 1677. Archibald Campbel contra Laiid 
of Mcnaughtowun. 

The Marriage of an Heir being inſited in for the Double- 
avail after the Single avail «as decerned. and jayed, with a 
Relervarion te infift for the remainder, to make up the 
Double avail, the ſame »as excluded, becauſe the Heir 
zemained ſeveral years Marriageable. unrequired by the Su- 
Petior, to accep! of a Wife, and that the Requilition was 
made afier the Agreement of the Heirs Marriage with an 0- 
ther was 'ully ended, and the day of the Marriage was ſet, 
albeit the Contrat of Marriage was not ſubſcribed, in 
xeſyeR ofthe cultom tv tubicribe Contrafts of Marriage, on 
the day ofthe Marriage, or becauſe the Woman offered, 
Was agreed in Martiage » ith ar other Man, both which weze 
ſuſtained 10 be proven ſeparatim, by the Communers ofthe 

Marriage, but it was no: excluded, becauie there »as bur 
an iInſtrucoent requiring the Heir to an intervew, and 
Tequiring him to anarry ome days thereafter , February 
22. 1678. Drummend of Machany con:ra Stuart of In- 
wernytie. 

Marriage diffojving within a yeat by the Wifes death,the 
Anfeftiracn by the Father to the Son of his Eftate, in con- 

templation of the Marriage, wherein the Father perſiſted 
Rot, but Infefi the tecond Son, was found alſo to be yoid, 
In'y 16. 1678. Loid Burly contra Laird of Fairny, 


INDE X. 


ME, 


Marriage having continued a full year, and a part of the 
day atter the year, the Tocher » as not tound io re urn to the 
Father , butio belong 10 the Husband, though there were * 
no bairns of the Marriage, February 25. 1680. Weddel 
contra Salmond. 


Marriage being free, was found notto invalidat a claule 
in a Bond of Proviſion, by a Fatherto his Daughters, that 
if they Married not with conſent of the Fiiends named in 
the Bond, the Friends ſhould reſtrit the Portion, and ap- 
ply the ſwperp!»s to an other bairn, and one of the Daugh- 
ters havingMarricd without their conſent given or requiied, 
theie Friends may thereupon reftrit it , but the Lords 
ordained the Reaſon of the diſlatisfation 10 be conde- 
icended on, Dec. 3. 1680-L.Fetternier contra Lord Semple, 

Marriage being free, was found not to anvul a Bud of 
Proviſion by a Fathe: to his eldeit Daughier, ſhe Marrying 
with his conſent, and of thele natned by him, as het Tutors 
and her Cura:ors, otherways ſhe ſhould only bave the Sum 
of blank, » bich was never filled up; yet the Lords found 
they might fill it up, if ſhe 'had tranſgreſſed the clauſe, and 
thereby reſtrited the Proviſion, according to the Match the 
made, but this nomination not being ſhown or known to 
her, was found not incurred, Feb, 23, 1681. Hamilton 
contra Hamilton. 

Marriage was found due by a Vaſſal of the Principality, 
albeit he held Lands immediatly of the King, Taxed-w»ard, 
in reſpeR of the non-exiſtence of a Prince, during which 
the King As not ar Adminiſtrator or Curator herednatis 
Jacentis but proprio jure,as Soveraign Prince & Stuart of Scots 
land, lanwary 9, 1680. St. Wiliam 'Fwrves contra Laid 
of Lsſs. 

A Marriage was found due by the Heir of an Appryſer, 
who died intefr,though within the Legal, but it was found 
a relevant Defence, that the Appryſing was extinR by Intro. 
miſſion. betore theDetunRs death, but the Reni of the Heirg 
Eſnate being referred to his Oath, » ho deponed whatwere hig 
debts,and burdens that » as rejeted as no competent quali- 
tie, but behoved io be proven other 1aysthan by his Oath, 
Is'y tz and 28. 1680, Kings Advocat contra Teoman of 
Dryburgh. 

A Mattiage as found not to aff-& an Heir apparent, not 
being in r off-flivn, but only the Ground, and to be modi- 
fied according io the free Ettate the Apparent Heir had the 
time of bis Fre-decefſors dea h, with Conſideration of the 
Tocher he got thereatrer, lanwary $5. 1681, Laird of Dwn 
contra V:ſcownt of Arbuthnet. 

A Marnag: was tound due, though the Vaſſal died in 
the Kings Service, the AQts givirg tha' Favour, being 
found but t« m,-vrary, but a leis modification was appoint 
ed, lanwary 20. 1681. Captain Paterſon contra T weedie 
of Whiehawgh. 

MELI1ORATION ofa Manſe was found not to be 


' debitum funds , afteQing ſingular Succefiors, but only af- 


teing the Here:or for the time, and Liferenters, and 
theretore the Liferenter having payed, got no relief off the 
ſingular Succeſſor, Feb. 2, 1672, Gmthrie contra Laird of 
Mckerſtown. 

A MERCHANTS LETTERS OF CRE- 
D1T to honouranother Merchants Bills, was found ef- 
teRual only as to ſuch Bills as were accepted and payed, and 
whereof Repayment was not made, and Adver 1jement gis 
ven to the Writer of the Letters in due time, betore 
the other Merchant became inſolvent, Lanwary 9. 168r. 
lohn Ewing Merchant in London contra Maſter Andrew 
Barnet, 

A MESSENGER was found lyable for the Debt 
ofa Rebel, whom he had taken »iih Caption, and ſuffered 
him to eſcape, though the imployer left him with one man, 
and the Rebel, feing'the Rebel uled no violence, unleſs it 
had been ſpecially agreed, that the Imployer ihould affit 
him all along, December 5, 1672, Wright contra Law- 
rie. | 
A Meſſenger having taken a Rebel with Caption, was 
found obliged to incarcerat him » hen required, and notto 
keep him in his bands till top of execution were obtai 
and in caſe of Refftance, was found lyablefor the Sum,'i 
he did not proceed, baving a greater Forcethan the Kefifters, 
an other axeſſenger offcring to proceed in the Execution, 'if 
he would give him the Caption, or in caſe he received any 
Money, from the Debitor, Novemb. 27. 1677. Rober:ſon and 
Falconer contra Dumbar Meſſenger. 

A Meſſenger having been found lyable for a Debt in « 
Caption, givento him to execute, although he was refuſed 
by force, tering another Meſſ-nger offered to execute the 
Caption, having lufficient aſfictance, the Creditor being 
preſent wich iwo Ton ns Officers, and ten more yet by the 
probation, it being found, that none of theſe perſons werg 
atmed,the Meſlenger was affoilzicd, 1w/y 20 1678. Falconey 
contra Dwmbar Meſſenger, 

A Meſſenger having received a Caption, was found oblig- 
ed io pur it in execution by his Office, though be made no 
promiſe ſoro do, or received no Money before the executi» 
OD, and that having execute another Capucp, he _ 
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have attacked the priſoner by this Caption, and booked 
him {oin the Tolovoth- books, and having declared that the 
priloner nas not: aken by that Caption, but by the Councils 
Order, whereupon he was let at hiberty by the Council; the 
Meſſenger was found lyable for the Sum in the Caption as 
malvertant, December 10, 1680, Drymmond contra Dum- 
bar Meſſenger. 

MiSTVS CAVSA was found relevant to Reduce 
a Bond granted by Sons tor (heir Father, who was unwar- 
1aniably carryed to the Hill; priloner, upon pretence of a 
Cay'ion that was ſuſpended, and the Suſpenſion intimat by 
an execution perſonally, albeit it was pot ſho«n whenthe 
party was carried away, and that it was ju/{*: metws in the 
Sons, whogranted the Bond in queſtion tor Rehiet of their 
Father, » ho » as ſo carryed away, and menaced » ith hazard 
of his life, although there was an eaſe granted upon the 
Sons interpoſing, which might have appeared a Traniafti- 
on, December $. 167 1, Mcintoshes contra Spaldings and Far- 
quheyſons, ; 

A MINISTER was found not to have Righttoa 
Terms Stipend, being aſter his preſentation, but betore bis 
collation, though he preached once betorethe Term, bur 
continued Minitter ot his former Kirk, and got the Stipend 
of that Term there, December 12. 1676. Colledge of Glaſ- 
gow contraithe Heretors of the Yaroch of /edburgh, 

A Minifter » as found to have Right co purluean Heretor 
for his Stipend, payed out ot his Lands. and that accepting 
ofan Aſſignation to the Tennents Dunes, d1d not liberat the 
Heretor, unleſs tha! did bear in ful [atrsfaftion, November 
9.1677. Ratherfoord contra Murray of Skyrling, 

A Miniſter having in his Locality, a fur mooified for the 
communionElements,offering :o put it in the poors Box of 
the Faroch, » hen he gave not the Communion it was theres 
upondecerned to be payed to him for that effi, Novems 
ber 29. 1678. Mr. /obn Birnie contra the Earl of Nith/dale, 

A Minifters Title was {uſtained 10 ihe Viccarage, »thout 
Localuy or Poſſeſſion, bur only his Preſentation, unleis he 
wereexcluded by a better Right, as being tounded iu 'wre 
communi quod decime debentwr parocho, Febrwary.4.1681 Ro- 
bertſon con'ra Arbuthnet of Carrngall 

A MINOR »2as not Reſtored againſt aBond given for his 

Fathers Debt, whom he repreſented not, it ut 11. ould be in- 
firucted by his Writ or Oath, that he ſwore to perform the 
fame, February to, 1672. Mr. George Wauch contra Baillie 
of Dwunraget. 

A Minors Bond being alledged null, as being without 
conſent, in (o faras his Curators Authkorifing was null, as 
beingto his own behove, the Bond 1n queſtion being grant- 
ed for adebtdue by the Curator, in place whereof he cauſ- 
ed his Son become principal, and authorized this Minor 
as Cautioner for his Son, the tame was not ſuſtained in 
prejudice of the Creditor, to whom the Bond was granted, 
unlefs at that time he had been particeps frauds, and known 
Of the inducing bis Minor and authoriling him to ſubicribe 
the ſaid Bond, tor his own liberation of the like ſum, Feb, 
20- 1672.Carſtkairs contra Moncrief, 

/ A Minors Bond was ſuttained, albeit without conſent of 
his Father, as lawful Adanniftrator and Curator to him, 
feing the ſum »as protivably imployed for making him 
Nottar and Mefſ:nger, which was to be proven other» ays 
than by the ackno« ledgement thereot in the Bond ; it was 
alſo alledged that ihe Minor was forisfamiliat, and a per- 
ſon ot skill, being immediatly made a Nottar and Mefſen- 
- but nothing was particularly determined as to theſe, 

upon theproticable application, as being rhereby lncra- 
is, without putting the Creditor to a new Afton on that 
ground, Feb. 24. 1672, Corſercontra Deans, 

A Minor to » hom his Father granted Aſſignation of ſums 
to be mannaged during his minority, by certain perions, 
was found not to be excluded trom chooſing Curators, but 
that they could not meddle with the ſums Aſſigned by the 
Father, the nomination of other perſons being as a qualit 
In the Aſſignation, December 10. 1675. Kennedy contra Wal- 
lace and Scot. 

A Mmor »as notReſtored as leſed, by becoming bound 
conjunaly and icverally for Ware with another Merchant, 
becauie he was then a Trading M-1chant in re mercatoria, 
which was found to take place in buying of Ware in com- 
munion and ſociety with another, and thereby becomin 
lyable conjun&ly and ſeverally , Iwne 20. 1676, Galbrait 
con'ra Leſly. 

A Minor was not Reſtored upon quiting a liquid Right 
by Infeftment, for illiquid ſhares of Execuiry, whereot the 
Raght and benefit «ere dubious, if the Defender could now 

ruR thele Rights, that thereby there was no enorm /efion, 
February 14. 1677. Duke and Dutches of Bucclewgh contra 
Earl of Tweddale. 

A Minor was not excluded from Refticution againſt an 
agreement, for calling for the Moneys provided to the Miy 
nor thaeby, not having infilted for payment thereof, or 
Þy a Procurators proponing a Defence upon that Right, 
without a ſpecial Mandat , February 14, 1677, lbidem, 

». & Minot having Cucators may validly Telt withouttheic 


conſent, and may makea Curator an Executor, and uni- 
verial Legatar, though the Minor was with the Curator 
» hen he Teſted, and died ſhortly atter, and his nearct Ke- 
lations were not acquainted whom he had named ina for- 
mer Teſtament, here no Threa's nor lmponunity was al- 
ledged, November 30 1680. Stevinſon contra Allans. 

MINOR NON TENETVR- PLACT- 

T ARE,&c.was found relevant againſt a Declarator of 
perty, railed againſt the Minors Father, but not ſuſtained 
againſt a molettation, it the Purſuer were in recent poſleſ- 
non, Iu'y 27.1675. Robſon of inverey contra Stuart. 

Minor non tenetwr placttare,&c.mas found not to be ſuch a 
Dilaior as muſt be initanily verified, but a Term was gran- 
ted to prove the ſame, Febrnary 24. 1676, Kelkbe cone 

mneir. 

Minor non tenetur placitare, &c. was not extended to de- 
fend a Diipoſition by a Wite to her Husband, as being null, 
without Redution, n:f6 morte confirmetur , neither 10 de- 
fend the ſame againit improba ion, but as to ReduQion ups 
on Fraud, Witneſſes were ordained to be Exa ..ined to res 
main im retent's, February 15. 1678. Gordon and her Spouſe 
contra Captain Maxwe:. 

Minor non teneiur placitare, &c, was found not compe» 
tent againit the Prodution in a ReduRion, neither yet a- 
gainſt the Reaſons ot ReduRion, »herethe Minors Right- 
was only an Appryſing at his Fathers inſtance, in *hich his 
Father was never lnfett, November 27. 1678. Guthrie con 
tra Laird of Gathrie. 

Minor non tenetwr placttare, &c.was found not to exclude the 
Reduftion of a Decreet, obtained againſt a Minor, by a 
Minor, where the Reducers Father and her ſelf was Inftefr, 
and in poſſeſſion , but put theretrom by the Decreet of 
Removing nos quarrelled, /wne i $.1680. Lyel contra Dons. 

A MINVT WAS DECLARED - NVLLz; 
becauſe the Defender being required by Initrument to fulfil 
or quite, 41d not the lame, and the Purſuer having iherefore 
lybelled, that he ought to be tree; the Lords tuntained the 
lame as a rea{onable certificacion, albeit there vas no cauſe 
irritant ir the Minut, but jupeiceeded an ex:rat of the fen- 
tence fora long time, that the Detender might perform, 
and after ex'racting the Decreet, the Lords inclined upon 
preſent! performance to repone againſt the certification, 1s/y 
ao. 1675, Sr, Richard Maitland contra Laird of Gerghr, 

A Minut obliging to extend a Diſpoſition ber» 1xt and 
Whr ſundcy, the Dilpoſition being oftcred by Inſtrument in 
September ihereatter, and the Minut containing no clauſe ir» 
ritant, the ContraQter for the price was not found liberat u- 
pon the non perto: mance of the other part atthe Term, but 
the Diſponer was found obliged to repair the damanage of the 
Waite land,that became Watte at Wht ſunday, Feb.11. 1676, 
Trwumble contra Rather foord of Bankhead. 

A Minute was not annulled intianily , for not perfor- 
mance, but a time was granted to perfurm, ſeing it contai- 
ned no clauſeirritant, Novemb. 28. 16 79. Marjoribanks con- 
tra Rankyn of Pottre. 

MINVTS OF PROCESS werefound not to 
be made up ex imtervallo, by the Oaths of the Advocats, vz 
pon the othe: ſide, and the like, nor by the Oaths ofthe 
Clerks and ludges, November 12, 1680. Brown Contra 
Williamſon. 

MI1SSIVE LETTERS deſiringadvancement of 
a conſiderable Sum of Money was found not to infer aDebt, 
unleſs a Recept, Bond or ill were produced, albeit the 
Writerot the Letter being abroad, took up the like Sum 
from a Fator, ſhortly after the Letter, ſcing no Bill from 
the purſuer dra» en upon that FaRtor at that time, doth ap- 
= December 10, 1680, Matier Edward Wright contra 

dward Ruthven. 

IN MOLESTATIONS no neceffity was found 
to call the Defenders Superior, 1»/y 27. 1675. Rebſon con- 
tra Start. 

IN MOVEABLES lawful Poſſeſſion preſumes 
proxcerty, unleis the tr offeſſion be proven to be ſuch as could 
not be by Bargain, as being of Goods ſtrayed, &c. Feb. 3. 
1672, Scot of Gorrenberrie con'ra Elliot, 

Moveables, Vide Poſi-flion, Semplecontra Givan, 

In Moveables Poſſeſſion preſums property, yet ſo as it 
may be elided by a contrary preſumption, * therefore 
Moveables ſold by a Son, being in the Fathers Family, were 
preſumed to bethe Fathers, and not the Sons, but ſuch as 

were fold by tim after he » as forts ſamiliat, were found to 


be the Sons, albeit before in the Foſſeflion of the Father, 


Iuly 15 1673, Robſon contra Robſon. 
Moveables, Vide Property, lwne18. 1675. Tay/or contra 
Ranken. 


Moveables acquired bons fide, for cauſes onerous, was 
found not Iyableto any Hypothecation, or condition of a 
written Diſpoſition of th 
in the panties hand to #»hom they ere di ifleage g 
for then being affected with diligence, the conduions on 
which they were Diſponed are 10 be oblerved Decemb, 
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Moveables of a Defun@ remaining in the hands of an Ex- 
' utor, and aftcted therein, were found firſt lyable for 
the Defunts Debts, before the Executors proper Debts, 
lbidem, 

Moveables being diſponed bya Man to his Wife recei- 
ving his Liferent, and with power to dilpone, and with the 
burden of all his Debts, ſhe was foundto be in the lame 
caſe as an Executor, that ifthe Goods be delivered for an 
onerous a 4 ſale or Exchange, the purchaſer is ſecure, 
but otherways the Moveables being extant, Sequeſirat, or 
Reduced into Money, will be afteaed with the Defunds 
Debts, which will be preferred to the Debts ofthe Wife, to 
whom the Moyeables were diſponed, biden. 


Moveables were not found tranimitted by Diſpoſition, 


and Tradition by Inſtrument, where the real Poſſeſſion was 
retained by the Diſponer , with the Reſervation of his Lite- 
xent-right, and a power to diſpone, ibidem. 

In Moveables the preſumption of property by Poſſeſſion, 
wasexcluded, decenien Neck-lacein queſtion was in the 
Defun&tsPoſſeſſion when ſhe died, and confirmed in noTe(- 
tament,nor could be delivered by Gitrt or Legacy on death- 
bed, being above the value of 100, pounds, /uly 4. 1678. 
Captain Hwme contra Livingſton, PET 

In Moveables Poſleſſion preſumes property, but is elided 
by a fironger allegiance, viz. that the Goods were in a De- 
funds Poſſeſſion at bis death, and fo could not be acquired 
by Commerce, unleſs confirmation thereof were inttruQ- 
ed, though the Debate was twenty years after the Defunds 
death, the Goods continuing in his Poſſeſſion till his death, 
Jannary 28. 1679. Hog contra Hamilton. 

NEAREST OF KIN were found to haveright 
totheir ſhare of the Detunts Moveables, though they died 
before the Teſtament was confirmed,and that their Execu- 
tors, or Donatars to their Eſcheat, might at anytime pur- 
ſue the Executers of the firſt Defun& tor the ſame, Novemb. 
28. 1676. Ker contra Ker. 

NON-ENTRY WAS FOVND to carry the 
full duty from the date ofthe Citation in the general Decla- 
rator, and not only from the date of the Decreer in the ge- 
neral Declarator, {wne 12-1673. Rebert Faa contra Lord 
Balmerino and Laird of Powrie. But wherea Retour was re- 
duced as null ab ;n:t:0, Non-entry was only ſuſtained trom 
the Citation on the redution, Novemb. 26. 1672. Earlof 
«Argile contra Laird of Mcleed. 

on-entry was found not toextend to the full Rent. from 
the Citation upon the ſummons of general Declarator, it 
being intented bya gonna interpoſed, betwixt a Superior 
and his Vaſal, whoſe Infettment was therefore found null, 
but becauſe the Diſpoſition contained all Right and Intereſt 
the Superior had, it was ſuſtained as a Gift reaching the Ca- 
ſualities ofthe Superiority, but the Vaſlals were not found 
contumacious in not ſecking Infeftment, their Superior bez 
ing rendered dubious by the ſaid Interpoſition, and there- 
fore they were only found lyable for the full Rent afterthe 
Interloquitor, annulling the interpoſed Infefiment, and fuſ- 
taining the Diſpoſition as a Gift of Non-entry, l#/y 16.1675. 
Laird of Kelhead contra his Vaſlals, 

Non-entry quoadthe Retour- duties was ſuſtained, though 
the Appearand: Heir was neither in c#/pa nor more, but hin- 
dered to enter by ſuſpenſive clauſes in the Tailzie,but was 
not extended to the full duties, but the ſame were declared 
to be in hereditate jacente, to R__ to the Heir when he 
might enter, and notto belong to the King, nor his Dona- 
tar, as bona vacantia, Inly 24.1677. Lord Melvil and David 
Melvilhis Son comra Sr. Willians Brace. 

Non-entry of Few-lands was not excluded by deſiringa 
rp a of clare conflat, unleſs there had been a Retour, al- 
beit the Vaſſal was called as Heir apparent in the Declarator 
of Non-entry, 1s/y 18. 1678, John Fullerton contra Katharin 
and Marion Denholms. 

Non-entry, Vide Seaſin, 1s/y 15. 1 680. Biſhop of Aber- 
deen contra Viſcount of Kenmury. 

Non-entry was found not to bedeclared, until the Purſuz 
er produce a progreſs from the Defenders Superior, to 
whom he is ar Succeſſor, and never acknowledged by 
the Defender, nor his Predecefſors, reſerving to the Lords to 
Determine, when the full Rent ſhould be due, not being 
Found due from the Citation, though the Purſuers Sea- 
fin was produced. lanwary 18. 1681, Earl of Queencberrie 
contra Irving of Love. 

Non entry was found not excluded by an Appryſing, and 
a Charge thereonwithout an offer of a years Rent of the 
Lend or of the Money, February 3.1681. Ker contra Hen- 
F:/on. 

A Donatar purſuing for Nen- entries, a charge upon an Ap- 
pryſing, without the offer of a Charter, anda years Rent 
was not ſuſtained to exclude the Non-entry-duties, Iune 24 
1681. Oſwald contra Cathcart, 
derbing « Defunſts Teftament bring wholly blank, and 

- ent, being wholly 
filled rn afierthe Defundhs death, ne cen ke he Debe 
was notin ſenſe (o give vartang, but one lifted the Defuns 
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hand to touch the Pen, without warrand, the Nottars were 
appointed to be ſet on the Cockſtool, with a Paper on their 
Brow, declaring their fault, November 20, 1680. Stwart con. 
tra Smith, 

A NOVO DAMYS in a Biſhops Charter from 
the King, diſponing a patronage pro 0mm: jure, was found 
to give the Biſhops Succeſlors Right to that patronage, 
though it was a Laick-patronage, without neceſſity to in- 
ſiru@ thatthe Bijhop had any prerenceto a Title thereunto 
before, but that the Novodamus was as eff: ual as an ori. 
ginal Right, Febryuary 29- 1680, Sit lobn Scot of Ancrum 
contra the Arch-biſhop of Glaſgow. 

OATH OF A MINOR ſwearing to perform a 
Bond given for his Fathers debt whom he Repreſented no: 
was found relevant to exclude his Reſtitution, Feb.19.1g9,, 
Waxch contra Baillie of Dunraget, _ 

Oath of Party as to a promile, being poſitive, denying 
the ſame, but bearing, that being interrogat, ifhe had « ric. 
ten any Letters concerning a promiſe, he deponed that he 
remembred none that bore more nor a Reſolution, the Let. 
ter was not admitted thereafter to prove the promiſe, as ifix 
had been ſimply in the calc of non memini, Feb. 27, 1675 3. 
Kemcaid contra Dickson. 

Oath ofa Cedent is competent againſt an Aﬀſigney taking 
Right to a matter litigious, not as a Wiinels, but as a par. 
ty, and may therefore be holden as confelt, lune 20 16573, 
Somervailcontra 

Oath ofa Cedent was found receivable againſt an Aſſig, 
ney, not tounding upon his Aſſignation, but founding up, 
on Rents dueto the Cedent, to take away acompeniation, 
which Rents were not Aſſigned, and it was fuſtained by the 
Cedents Oath, that thele Rents were payed, November 7. 
1674. Boyd contra Story. 

Oath of a Cedent was found Relevant againſt an Aſſig. 
ney, when the Aſſigney founds not upon the ſum belong; 
ing to the Aſſigney, alledging that Diſcharges granted in 
part of a greater ium, were aſcribable to another tum due to 
= Cedent, December 14. 1675. Robertſon contra Roberts 

on. 

Oath ofa Wife was takeni afte@t her Goods, after her 
Husbands death, but notto at.c& him, but a Wifes Oath of 
Calumny is not receivable againtt her Husband,larwary rt. 
1676. Patonand Moſman contra Pitcairn, 

Oath never to come in the contrary of a Diſpoſition, was 
found to exclude Minority and Leſion, even to the Minors 
Aſſigney, but not ſo as to theMinors deeds in his Fathers Fa- 
mily, authorized by his Father in rem ſwam, December 13. 
1677. Maſter of Mordingtown and Provoſt Currie contra 
Charles Oliphant, 

Oath of a Wife never to come againſt her Diſpoſition, 
was found only to be meaned to exclude ReduRtion upon 
Fear or Reverence of her Husband, but not to exclude the 
Revocation of the Diſpoſition, as donatio inter virum & 
_. Feb. 15,1678. Mary Gordon and her Spouſe conira 


ety 

An Oath being taken general upon an AR, or general In: 
terrogators, and being Negative, the party was not allow- 
ed to be Re-examined on ſpecial Interrogators, that might 
claſh with the general Oath, but ſpecial Interrogators are 
to be firſt propoſed, and then general, except as to the qua- 
lities adjedted in Oaths, November 30. 1678. Hu:band contra 
Blair of Ardblary. 

Oath ofa Cedent was found receivable againſt an Aſſige 
= ſo far as the Aſſignation was gratuitous, and not for 
an adequat cauſe onerous, the ſame being proven by the Aſ- 
ſigneys Oath, or Writ, Feb. 25. 167g. Steill contra Laird of 
Orbiſtoun. 

OATH IN SVPPLEMENT ofapurſuer, was 
ſuſtained to inſtru the quality of Funeral _—_ ex 
ed by him, having otherways proven that he ethe 
Funeral expence, November 25. 1680. Crewfeerd contra 
Hwuttown, . __ 

OATH QVALIFIED thus, that the Deponent 
bought and received a Horſe, and delivered a Cow, which 
was accepted for the price thereof, the ſame was not receiy- 
ed as aquality, but behoved to be proven, unleſs the Oath 
had been, that it was a part of the Bargain «b initio, Lanwery 
3+- 1674. Gordon contra Cuſing. 


Qualified Oaths were © to be conſidered by the 
Orcdinaty upon the Oaths, before the depone, that what 
is not a competent quality may be AA ofSederwns, 18- 


mMAry 4. 1678. 

An Agreement with an Oath betwixt a Brother of the firſt 
Marriage, anda Sifter and her Husband in the ſecond Mars 
riage, that whoever got the Diſpoſition from the Brother of 
the ſecond ——_ ſhould diſpone ſuch Lands to the 
other that got not the diſpoſition, found valid, in reipeR of 
the Oath, andthe Brother ofthe firſt Marriage having ut 
the Diſpoſition to himſelf, but thereafter ſending his Son 


f tho 
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1%. 1681, Campbel contra Doftor More. 
TO IGATION AD FACIENDVM 
by two owners to carry Barrels of Peef, was found to oblige 
both in ſolidum, thoughic bore not conjundly and ſeveral- 
ly, and though damnage for not performance was divilible, 
June 14, 1672. Sutherland contra Groat and Flatt, 

An Obligation of Owners of a Ship, for the ContraQ, 
or default of their skipper, was found to make them all 
lyable m ſolidum, December 11. 1672. Calderwood contra 
Cuninghame. ; 

THE OFFICE OF CONSTABLE «wm 
emolamentis generally, was found to carry the right oftnen- 
ty (billings ſterling, allowed in Exchequer, as accuſtomed 
to be payed to the Conſtable, although the Conſtables ſing 
?ular Succeſſor did not inſtruſt that it was payed to. his Au- 
thor, nor died be in Poſſeſſion,neither did it preſcribe, but 
only astothe years, preceeding torty years to this purſute, 
December 9. 1679.-L,Hattown contra the Town of Dundee, 

AN OFFICER OF A REGIMENT, was 
found not lyable to his inferior Officers forLevy-money or 
profites of a company, though his Recepts from the Collecs 
tors were produced, unleſs it were proven by his Oath, that 
be hath retained the ſhare of the Officers, in reſpe@ of the 
Cuſtom of ſouldiers to deliver their ſhares without writ, 
January 11. 1678, Captain Dwndaſs contra Holburn of 


re. 

* CTVM DE QVOTA LITIS wasfound 
not to annul an agreement, whereby aWriter, ho had acqui- 
red right for Sumns of Money payed by him toa far greater 
Sum dae by the DetunR, and thereupon had appryled, and 
obtained Decreets, gave a Bond to the Defunds pa__ 
Heir, obliging himlelf to denude, being fatisfyed of the 
Sum ———— Expences, and the fourth part of the bes 
hefit for his hazard and pains, in reſpe@ there was no agree- 
ment that could bave obliged him before all proceſſes were 
ended, Feb. 24, 1675. Katharm Hume contra Mr. Archibald 
Nisbre. 

Pattum de quota litit by an Advotat, taking Aſſignation 
for his ſhare, was found to exclude proceſſes, though pro- 

ned by the Debitor, and not by the Client, but was not 
—_ probable by the Clients Oath, /wne 23. 1680, Ruthven 
contra Wier. 

A PARK:DYKE vponthe March of Co-heritors 
Land, was found to be on equal expences, albeit the March 
was a Rivolet from a Well, and that the Dyke was built of 
ſtone by the one Heretor upon bis own fide, without requir- 
jog of the other to concur, but the rate was ordained to be 
made lower, ſcing if he had been required, he might have 

one it by his own Servants and Horle, lanwary 9. 1679. 
on of Gairletown contra Seton of Barns. 

PART AND PERTINENT was found rele 
vant by fourty years Poſſeſſion, as ſuch, albeit it was alledg- 
ed to be ſeparatum tenementwmn, and an Infeftment of the 
_ in queſtion produced before that fourty years, ſeing 

e Infeftment was neverreneved, not any thing done upon 
it within the fourty years, and fo was vrelcribed, Nov. 17. 
1671. Towng contra Carmichael, 

Part and Pertinent was not found relevatit, 4s being poſ- 
ſeſſed fourty years by an Intefrment, _ the Infettment 
contained a bounding, and that the ground in queſtion was 
without the bounding, 1b:idem. 

Part and Periinent of _ —_— ih an —_—_ 
being alledged in an lmprobation of all Rights of the Lands 
expreft, was found not fo oblige the Defenders to produce, 
till it were firſt proven that the Lands in queſtion were part 
and pertinent of the Lands exprefi, Nov. 17.1675. Mmrray 
of De#har contra Dundaſs of Arniftonn. 

Part and Pertinent was elided by an expreſs Infeftment 
with fourty years Poſſeſſion, thotgh thete were Interrupti- 
ons hindering Preſcription, 16:d4em. 

ALL PARTIES HAVING INTEREST 
not called, Vide Heirs-portioners, Tanwary 18. 1672. Mr. of 
Caltown contra Lord Saltown. 

Two Parties Conſigning Goods to a'Fator, were found 
to have right to purſue fot delivery thereof, and that the Fac- 
tor could not except upon the intereſt ofthe Remnant part- 
ners, unleſs he inftruted that they were partners, and that 
he delivered tothem, rheir ſhares, arid had obtained their 
Diſcharge, lanuarys. 1672. George Monteith contra An- 

on 


ſon. 

PARTNERS IN A SHIP where one had 
Fraughtedher to a dangerous voyage, without the others con- 
ſent, was not thereby tound lyable for her value, being loſt 

accident, where no juſt objetion could be made as 
gu the Skippers skill, /»/y 22. 1673. Swncontra Aber- 


againft 
were required to meet for Accompts, and came not 
and that the Major part did ſubſcribe the Accompts, De* 
ember 17. 1675. Rgbert and Alexander Milns contra $1,” 
William Bruce, 


A Co-partner ſelling Gaods in the Co-partnery, th* 
Buyer was found _ relerving Aion to the other Co* 
parrners againſt the Seller, Nov, 21. 1677. Hay contra Lee? 
nard and others. ; 

PASTVRAGE OR FEWELAGE beingcons 

flicute by the Kings Charter and Preſcription promiſcuouſly, 
though a Muir of great circuit, never incloſed by a Dyke, 
there being a prior Right granted for keeping the Muir for 
the Kings ule, and giving right to ſeven Tofts therein, hich 
had Tiled Ground, whereof two had conftamily i 
theſe Servitudes wer found not to hinder the Heretable 
Keeper to Rive outthe whole Muir, and appropriat the lame 
to Labour what part ofthe Muir he pleaſed, yer (0 as whats 
everlay Ley, ſhould be lyable for the promiſcuous paſtu- 
rage, and that the convenienteſt places ſufficient for Fewel, 
ſhould be deſigned not to be Laboured, lanwary 20. 1680, 
Earl of Southesk, contra L, Meigum and others. » 

THE PATRONAGE AND POWER OF 
PRESENTING a ſecond Miniſter, was foundto 
belong to the Patron of the firſt Miniſter, albeit the 
ſecond Miniſters Stipend was by contribution ofthe Paros 
chioners, ſeing there was no Freon, butan At of Preſ+ 
byrrie, which made no mention of the Patronage, its being 
reſerved to the contributers, nor they in uſe to preſent, 
November 13. 1630. Town of Haddingtown contra Euil of 
Haddingtoun, | . 

Patronage »as found to carry Right to vacant Stipends af- 
ter the ſeyen years, applyed to Vniverſities by AR of Parliae 
ment 1672, which ended anno 1678. notwithſtanding an 
AQ of Council prorogating that AR ſeven years more, Frs 
braary 24.1681, Sit Robert Hepburn contra Donatac 
by the Council, $ 

PAYMENT BEING PROPONED by apar- 
ty purſued on the paſſive Titles, and Litizconteſtation bee 
ing made, and a Diſcharge being produced to prove,» hich 
deing quarrelled as falſe, the Defender was not fufferedts 
paſs from his Defence, or the purſuer put to prove the paſ- 
five Titles, but that Lirronteſtation on paymetit, liberats 
the purſuer from proving the paſſive Tules, Feb. 13+ 1673+ 
Maxwel contra Maxwel of Timwel. | 26S, 

Payment recovered by a Creditor ofany ſum, upon ac 
compt ofhis debt, and !nhibition from 'the tingular Suc+ 
ceſſor, whoſe Lands might have been affeted, was found 
to relieve the other ſingular Succeſſors pre tanto, albeitic 
was not given in ſatisfaQion ofthe debt, but to reftri, /a». 
$. L 676, Bannatine —_ Edgar. 4 p 

ayment made bona fide, Vide Sti » Tanwary 10.1679, 
Colledge of Aberdene contra Earl of -4bogm. | 

Payment rmmade by a Debirot upon a Decreet for making 
forthcoming, was not ſuſtained, becauſe the Decreet bore, 
that the Debitor deponed that he was Debitor by Bond, 
whereof there was only ſo much refting, and therefore his 
Oath could nottake away his Bond, not being referred by 
his Creditor, but by the Arrefter, yet the Creditor not ha- 
ving quarrelled the payment, and being dead, any Admi- 
nicles to altru@the Oath, that ſo much was payed, was als 
— to be taken, November 21, 1679. Alan contra 

oung. 
Payment fnade in part of grefter ſums indefinitly, was 
found __ ble by the Debitor to any ſutns he pleaſed, al- 
though he applyed itto a ſum, the Term wheteof was a day 
afrer the payment, but if he were Bankrupt thetimfie of ap- 
plication, he could not apply the payment to a ſum having 
caution in prejudice of the Creditor, ro whom another ſum 
wasdue without Caution, February t3. 1680. Mckrenh cone 
tra Campbel. 

A PENSION bearing, for ſervices done, and to be 
done during life, was found not to be ineffetual for not 
doing Service when not required, or by purſaing proceſſes 
at the penſioners own inſtance againſt the — 
4 probable ground, though the Conftituent was affoi 
= 26, 1678. Mr. Wikkam Wier Advocat contra Earl of 

allender, 


A FEAEITTOR bemeoponed hich requires 
PTOR being » whi 

probation, the Defender cannot ;_ the paſſive Titles,and 
put the purſuer to prove the ſame, but muſt either paſs from 
the r, or hold the paſſive Titles as proven, De- 
bo 15. 1671, Hamilten of Kinks! contra Aiton of Kr. 


y, 
POSSESSION of Moveables, albeit it infera pres 
ſumptive og roy theſe who acquire by com- 


merce, z yet that holds tot in the Moyg 

-—_ by ther Oo 
poſſeſſion was continged ReliQ, 

cond Hosband w —__ - + = 


the 

were vithin the Relids Third, the , norher ſecond 
Husband, not having confirmed whem ſelves Executors, ſe- 
ing the preſumption of the Goods from the Defun& 
by commerce, cealed by their being in his poſſeſſion at his 
death, Feb. 24. 1672. e contra Grvan, 

Poſleflion, Vide Feb, 10, 1674. Mt. Henry 
Iyo6 cons Crntpenoo Lerſh, ab 


— — — —— 


= a 


Moveables of a Defun& remaining in the hands of an Ex- 
' utor, and affected therein, were found firſt lyable for 
the Defun&ts Debis, before the Executors proper Debts, 


Moveables being diſponed bya Man to his Wife recei- 
ving his Liferent, and with power to dilpone, and with the 
burden of all his Debts, ſhe was foundto be in the tame 
caſe as an Executor, that ifthe Goods be delivered for an 
onerous WP ſale or Exchange, the purchaſer is ſecure, 
but otherways the Moveables being extant, Sequeſirat, or 
Reduced into Money, will be afteQed with the DefunGs 
Debts, which will be preferred to the Debts ofthe Wife, to 
whom the Moveables were diſponed, !b1dems. 


Moveables were not found tranimined by Diſpoſition, 


and Tradition by Inſtrument, where the real Poſſeſſion was 
retained by the Diſponer , with the Reſervation of his Lite- 
xent-right, and a power to diſpone, ibidem. 

In Moveables the preſumption of property by Poſſeſſion, 
wasexcluded, becaulea Neck-lacein queſtion was in the 
Defun&sPoſſeſlion when ſhe died, and confirmed in noTe(- 
tament,nor could be delivered by Gitrt or Legacy on death- 
bed, being above the value of 1 00, pounds, 1u/y 4. 1678. 
Captain Hume contra Livingſton, NB 

In Moveables Poſſeſſion preſumes property, but is elided 
by a ſtronger allegiance, viz. that the Goods were in a De- 
funQs Poſſeſſion at his death, and fo could not be acquired 
by Commerce, unleſs confirmation thereof were initruR- 
ed, though the Debate was twenty years aſter the Defundts 
death, the Goods continuing in his Poſſeſſion till his death, 
Janxary 28. 1679. Hog contra Hamilton. 

NEAREST OF KIN were jound to haveright 
totheir ſhare of the Detunts Moveables, though they died 
before the Teſtament was confirmed,and that their Execu- 
tors, or Donatars to their Eſcheat, might at anytime pur- 
ſue the Executers of the firft Defun& tor the ſame, Novem. 
28. 1676. Ker contra Ker. 

NON-ENTRY WAS FOVND to carry the 
full duty from the date ofthe Citation in the general Decla- 
rator, and not only from the date of the Decreet in the ge- 
neral Declarator, {une 12-1673. Robert Faa contra Lord 
Balmerino and Laird of Powrie. But wherea Retour was re- 
duced as null ab in:tz0, Non-entry was only ſuſtained trom 
the Citation on the redution, Novemb. 26. 1672. Earlof 
«Argile contra Laird of Mcleed. 

on-entry was found not toextend to the full Rent. from 
the Citation upon the ſummons of general Declarator, it 
being intented by a yoren interpoſed, betwixt a Superior 
and his Vaſlal, whoſe Infettment was therefore found null, 
but becauſe the Diſpoſition contained all Right and Intereſt 
the Superior had, it was ſuſtained as a Gift reaching the Ca- 
ſualities ofthe Superiority, but the Vaſlals were not found 
contumacious in not ſeeking Infeftment, their Superior bez 
ing rendered dubious by the ſaid Interpoſition, and there- 
fore they were only found lyable for the full Rent afterthe 
Interloquitor, annulling the interpoſed Infefiment, and luſ- 
taining the Diſpoſition as a Gift of Non-entry,l#/y 16.1675. 
Laird of Kelhead contra his Vaſlals, 

Non-entry quoad the Retour- duties was ſuſtained, though 
_—_— :Heir was neither in c#/pa nor more, but hin- 
dered to enter by ſuſpenſive clauſes in the Tailzie,but was 
not extended to the full duties, but the ſame were declared 
to be in hereditate jacente, to belong to the Heir when he 
might enter, and notto belong to the King, nor his Dona- 
tar, as bona vacantia, Inly 24.1677. Lord Melvil and David 
Melvilhis Son comra Sr. Willians Bruce. 

Non-entry of Few-lands was not excluded by defiringa 
Precept of clare coxftat, unleſs there had been a Retour, al- 
beit the Vaſſal was called as Heir apparent in the Declarator 
of Non-entry, Is/y 18. 1678, Iohn Fullerton contra Katharin 
and Marion Denholms. 

Non-entry, Vide Seaſin, Is/y 15. 1 680. Biſhop of Aber- 
deen contra Viſcount of Kenmwry. 

Non-entry was found not to bedeclared, until the Purſu- 
er produce a progreſs from the Defenders Superior, to 
whom he is ar Succeſſor, and never acknowledged by 
the Defender, nor his Predecefſors, reſerving to the Lords to 
Determine, when the full Rent ſhould be due, not being 
found due from the Citation, though the Purſuers Sea- 
fin was produced. lanwary 18. 1681, Earl of Queenberrie 
contra Irving of Love. 

Non entry was found not excluded by an Appryſing, and 
a Charge thereonwithout an offer of a years Rent of the 
—— = or of the Money, February 3.1681. Ker contra Hen- 
F:/on. 

A Donatar purſuing for Nen- entries, a charge upon an Ap- 

, without the offer of a Charter, and - — Rent 
was not ſuſtained to exclude the Non-entry-duties, Iune 24 
1681. Oſwald contra Cathcart, 
deciding © Deſuns SIS D SPINE for __ 
a DefunAs Teſtament, being w blank, 
flled up after the Defunts death, the Defun& 
#83 not in ſenſe (0 give wattang, but one lifted the Defuns 


LR 


INDEX. 


O A. 


hand to touch the Pen, without warrand, the Nottars were 
appointed to be ſet on the Cockſtool, with a Paper on their 
Brow, declaring their fault, November 20. 1680. Stwarr con. 
tra Smith, 

A NOVO DAMYS in a Biſhops Charter from 
the King, diſponing a patronage pro 0mmn1 jure, was found 
to give the Biſhops Succeſſors Right to that patronage 
though it was a Laick-patronage, without neceſlity toin- 
ſiru& thatthe Biihop had any prerence:o a Titlethereunto 
before, but that the Novodamns was as eff: ual as an ori. 
ginal Right, February 29- 1680, Sit lobn Scot of Ancywm 
contra the Arch-biſhop of Glaſgow. | 

OATH OF A MINOR ſwearing to perform a 
Bond given for his Fathers debt whom he Reporfances no! 
was found relevant to exclude his Reſtitution, Feb, 10.169, 
C—_— Baillie ot Dunraget, bs ie 

Oath of Party as to a promile, being poſitive, denyi 
the ſame, but bearing, that being bn, if he had , ti 
ten any Letters concerning a promiſe, he deponed that he 
remembred none that bore more nor a Reſolution, the Let. 
ter was not admitted thereafter to prove the promiſe, ax itix 
had been ſimply in the calc of non memini, Feb. 27.1673, 
Kmcaid contra Dickson. : 

Oath ofa Cedent is competent againſt an Afſigney taking 
Right to a matter litigious, not as a Wiinels, but as a par. 
ty, and may therefore be holden as confeſt, lune 20 1673, 
Someryailcontra 

Oath ofa Cedent was found receivable againſt an Aſſig 
ney, not founding upon his Aſſignation, but founding vp, 
on Rents dueto the Cedent, to take away acompenſation, 
which Rents were not Aſſigned, and it was ſuſtained by the 
Cedents Oath, that theſe Rents were payed, November 7, 
1674. Boyd contra Story. 

Oath of a Cedent was found Relevant againſt an Aſſig- 
ney, when the Aſligney founds not upon the ſum belong; 
ing to the Aſſigney, alledging that Diſcharges granted in 
part of a greater ium, were aſcribable to another tum due to 
= Cedent, December 14. 1675. Robertſon Contra Roberts 

on. 

Oath ofa Wife was taken to aftet her Goods, after her 
Husbands death, but notto affe@ him, but a Wifes Oath of 
Calumny is not receivable againtt her Husband, lazwary tr. 
1676. Patonand Moſman contra Pitcairn. 

Oath never to come in the contrary ofa Diſpoſition, was 
found to exclude Minority and Leſion, even to the Minors 
Aſſigney, but not ſo as to theMinors deeds in his Fathers Fa- 
mily, authorized by his Father in rem ſwam, December 13. 
1677. Maſter of Merdingtown and Provoſt Currie contra 
Charles Oliphant, 

Oath of a Wife never to come againſt her Diſpoſition, 
was found only to be meaned to exclude ReduRion upon 
Fear or Reverence of her Husband, but not to exclude the 
Revocation of the Diſpoſition, as denatio inter virum & 
wrorem, Feb. 15,1678. Mary Gordon and her Spouſe contra 

ety 

An Oath being taken general upon an AR, or general In: 
terrogators, and being Negative, the party was not allow- 
ed to be Re-examined on ſpecial Interrogators, that might 
claſh with the general Oath, but ſpecial Interrogators are 
to be firſt propoſed, and then general, except as to the qua- 
lities adjeted in Oaths, November 30. 1678. Husband contra 
Blair of Ardblary. 

Oath ofa Cedent was found receivable againſt an Aſſige 
ney, in ſo far asthe Aſſignation was gratuitous, and not for 
an adequat cauſe onerous, the ſame being proven by the Aſ- 
ſigneys Oath, or Writ, Feb. 25. 167g. Steill contra Laird of 
Orbiſtoun. 

OATH IN SVPPLEMENT of apurſuer, was 
ſuſtained to inſtruQ the quality of Funeral ex 
ed by him, having otherways proven that he ethe 
Funeral expence, November 25. 1680. Crewfeerd contra 
Hwuttown, 

OATH QVALIFIED thus, that the Deponent 
bought and received a Horſe, and delivered a Cow, which 
was accepted for the price thereof, the ſame was not receiv- 
ed as aquality, but behoved to be proven, unleſs the Oath 
had been, that it was a part of the Bargain «b initio, Lanwary 


3+ 1674. Gordon contra . 

Qualified Oaths were © to be confidered by the 
Ordinary upon the Oaths, before the depone,that what 
is not a competent quality may be AA ofSederunt, Ia- 


mMAary 4.1678. 

An Agreement with an Oath betwixt a Brother of the firſt 
— anda Siſter and her Husband in the ſecond Mats 
riage, that whoever got the Diſpoſition from the Brether of 
the ſecond Marriage,they ſhould diſpone ſuch Lands to the 
other that got not the diſpoſition, found valid, in reipeRt of 
the Oath, andthe Brother of the firſt Marriage 
the Diſpoſition to himſelf, but thereafter ſending 
abroad to his Vncle, and oy the Diſpoſition in the Sons 


It. 1681, Campbel contra Doftor More. 
©; CE 1GATION AD FACIENDVM 
two owners to carry Barrels of Peef, was found to oblige 
both in (olidum, thoughit bore not conjunRly and ſeveral- 
ly, and though damnage for not performance was divilible, 
June 14, 1672+. Sutherland contra Groat and Flatt, 

An Obligation of Owners of a Ship, for the ContraQ, 
ordefault of their skipper, was found to make them all 
lyable mn ſolidum, December tt. 1672. Calderwood contra 
Cuninghame. ? 

THE OFFICE OF CONSTABLE «wm 
emolamentis generally, was found to carry the right oftnen- 
ty (hillings ſterling, allowed in Exchequer, as accuſtomed 
to be payed to the Conſtable, although the Conſtables ſing 
gular Succeſſor did not inſtruft that it was payed to, his Au- 
thor, nor died be in Poſſefſion,neither did it preſcribe, but 
only astothe years, preceeding forty years to this purſute, 
December 9. 1679. L,Hattown contra the Town of Dundee, 

AN OFFICER OF A REGIMENT, was 
found not lyable to his inferior Officers for Levy-money or 
profites of a company, though his Recepts from the Collecs 
tors were produced, unleſs it were proven by his Oath, that 
be hath retained the ſhare of the Officers, in reſpe&t of the 
Cuſtom of ſouldiers to deliver their ſhares without writ, 
January 11. 1678, Captain Dandaſs contra Holburn of 


Nisbit. 

Pattum de quota litit by an Advotat, taking Aſſignation 
for his ſhare, was found to exclude proceſſes, though pro- 

ned by the Debitor, and not by the Client, but was not 
Hound probable by the Clients Oath, une 23. 1680. Ruthven 
contra Wier. 

A PAREK:DYKE vuponthe March of Co-heritors 
Land, was found to be on equal expences, albeit the March 
was a Rivolet from a Well, and that the Dyke was built of 
ſtone eu one Heretor upon bis own fide, without requir- 
jog of the other to concur, but the rate was ordained to be 
made lower, ſcing if he had been required, he might have 

one it by his own Servants and Horle, lanwary 9. 1679. 
on of Gairletown contra Seton of Barns. 

PART AND PERTINENT mas found rele 
vant by fourty years Poſſeſſion, as ſuch, albeit it was alledg- 
edto be ſeparatum tenementwm, and an Infeftment of the 
from in queſtion produced before that fourty years, ſeing 

ce Infeftment was neverreneved, not any thing done upon 
it within the fourty years, and ſo was preicribed, Nev. 17, 
167t. Towng contra Carmichael, 

Part and Pertinent was not found relevatit, as being poſ- 
ſeſſed fourty years by an Intefrment, _ the Infettment 
contained a bounding, and that the ground in queſtion was 
without the bounding, 1b:dem. 

Part and Periinent of Lands contained in an Infeftment, 
being alledged in an 1lmprobation of all Rights of the Lands 
expreft, was found not to oblige the Defenders to produce, 
till it were firſt proven that the Lands in queſtion were part 
and pertinent of the Lands expreft, Nov. 17.1675. Murray 
of De#har contra Dundaſi of Arniſtoun. 

Part and Pertinent was elided by an expreſs Infeftment 
with fourty years Poſſeſſion, thotgh there were Interrupti- 
ons hindering Preſcription, ib:dem. 

ALL PARTIES HAVING INTEREST 
not called, Vide Heirs-portioners, anwary 18. 1672. Mr. of 
Caltown contra Lord Saltown. 

Two Parties Conſigning Godds to a'Faor, were found 
to have right to purſue fot delivery thereof, and that the Fac- 
tor could not except upon the intereſt ofthe Remnant part- 
ners, unleſs he inftrutted that they were partners, and that 
he delivered tothem, cheir ſhares, arid had obtained their 
- = Ig lanuaryy. 1672. George Monteith contra An- 
ger ſon. 

PARTNERS IN A SHIP where one had 
fraughtedher to a dangerous voyage, without the others con- 
ſent, was not thereby tound lyable for her value, being loſt 

accident, where no juſt objetion could be made as 
y-_ the Skippers skill, /»/y 22. 1673. Swncontra Aber- 
net 


Partners having ſubſcribed Compts of their common in- 
tereſt, the ſame was not found to exclude others ofthe part- 
ly ONES any garticits Article, albeit they 


were 

and that the Major part a er Accompts, De* 
nember 19. 1675. Robert exander Milns contra $1,” 
William Bruce, | 


A Co-partner ſelling Gcods in the Co-partnery, th£ 
Buyer was found —_— relerving Aion to the other Co*® 
partners againſt the Seller, Nov, 21. 1677. Hay contra Lee? 
nard and others. : 7, 

PASTVRAGE OR FEWELAGE beingcons 
flicute by the Kings Charter and Preſcription promi Js 
though a Muir of great circuit, never incloſed by a Dyke, 
there being a prior Right granted for keeping the Muir for 
the Kings uſe, and givingright to ſeven Tofts therein, which 
had Tiled Ground, whereof two had conſtamily : 
theſe Servitudes wert found not to hinder the Heretable 
Keeper to Rive outthe whole Muis,and =p the lame 
to Labour what part ofthe Muir he pleaſed, yer ſo as whats 
everlay Ley, ſhould be lyable for the promiſcuous 
rage, and that the convenienteſt places ſuſficient for Fewel, 
ſhould be deſigned not to be Laboured, lanwary 20. 1680, 
Earl of Sowtherk, contra L, Melgum and others. » 

THE PATRONAGE AND POWER OF 
PRESENTING a ſecond Miniſter, was foundto 
belong to the Patron of the firſt Miniſter, albeit the 
ſecond Miniſters Stipend was by contribution ofthe Paros 
chioners, ſeingthere was no Freftion, butan AR of Preſ- 
bytrie, which made no mention of the Patronage, its being 
relerved to the contributers, nor they in uſe to preſent, 
November 13. 1680. Townof Haddingtown contra Eulof 
Haddingtoun, | . 

Patronage was found to carry Right to yacant Stipends af- 
ter the ſeven years, applyed to V niverſities by AR of Parliav 
ment 1672, which ended anno 1678. notwithſtanding an 
AQ of Council protogating that AR ſeven years more, Fes 
braary 243.1681, Sir Robert Hepburn contra Datar 
by the Council, $ 

PAYMENT BEING PROPONED by apar- 
ty purſued on the paſſive Titles, and Litisconteſtarron bes 
ing made, anda Diſcharge being produced to prove,» hich 
deing quarrelled as falſe, the Defender was not fufferedto 
paſs trom his Defence, or the purſyer put to prove the paſ- 
five Titles, but that Lirtrronteftation od my liberats 
the purſuer from proving the paſſive Tiles, Feb. 13+ 1673+ 
Maxwel contra Maxwel of Tinwel. FT 

Payment recovered by a Creditor ofany ſum, upon ac- 
compt ofhis debt, and Inhibition from 'the tingular Suc+ 
ceſſor, whoſe Lands might have been affeed, was found 
to relieve the other ſingular Succeſſors pro tanto, albeit it 
was not given in ſatisfaQion ofthe debt, but to reſtri, la». 
$- 1676, Bannatine contra Edgar. : 

Payment made bona fide, Vide Stipend, Tanuwary 10.1679, 
Colledge of Aberdcne contra Earl of tbojm. | 

Payment made by a Debirot upon a Decreet for making 
forthcoming, was not ſuſtained, becanle the Decree: bore, 
that the Debitor deponed that he was Debitor by Bond, 
whereotthere was only ſo much refting, and his 
Oath could nottake away his Bond, not roms = 
his Creditor, but by the Arrefter, yet the Creditor not ha- 
ving quarrelled the payment, and being dead, any Admi- 
nicles to altru@tthe Oath, that ſo much was payed, was als 
towed to be taken, November 21, 1679. Alan contra 

oung. , © 
Payment tnade in part of greiter ſums indefinitly, was 
found ——_ by the Debitor to any ſutns he pleaſed, al- 
though he applyed itto a ſum, the Term wheteof was a day 
after the payment, but if he were Bankrupt thettme of ap- 
plication, he could not apply the payment to a ſum having 
caution in prejudice of the Creditor, ro whom another ſum 
wasdue without Caution, February t 3. 1680, Mckretthcon- 
tra Campbel. 
A PENSION bearing, for ſervices done, and to be 
one cy _y ws found not to = for not 
oing Service when not required, or by purſaing proceſſes 
at the penſioners own inſtance againſt the Conſiment 
4 probable ground, though the Conſtituent was affoi 
= 26, 1678. Mr. Wikkam Wier Advyocat contra Earl of 
allender 


Penſion, Vide no of Seflion. _—_ 

EREMPTOR being , #hich requires 
probmion, the Defender _ veTitles,and 
put the purſuer to prove the ſame, but muſt either paſs from 
the r, or hold the paſſive Titles as proven, De- 
be 15. 1671, Hamilten of Kinks! contra Aiton of Ki. 


'y, 
p POSSESS - he 7 rn albeit it infera pre 
umptive of property to theſe who acquire by com- 
merce, and bona fide ; yet that holds fiot in the Moyg 
ables of poſleſt by ther! mt their death, 
co go wootongoetnged by the ReliR, and her 
cond Hnsband who fotd the fame, exceptihe Goode fol 
vere vithin the Relids Third, the ReliQ, nor her ſecond 
Husband, not having confirmed themiclves Executors, 
e 


by commerce, cealed by their being in his poſſeſſion 
__ Feb. $4. 2072. rcomm Groen _ 
2416 conna Creditors of Derfe ? CO - 


= 0. 


Poſicſſion being reſtored to the Biſhops by the At of Rez 
Riturion, of all that they had Rightto, and ion of, 
in anno 1637, was found not to extend to an Annualrent 
Redeemable, Mortified to a Biſhoprick, the principal ſum 
whereof was paved to the King, when the Bilhops were ſup- 
preſt, and his grant of Redemption thereupon, that being 
aneceſſary AQ, which if the King had refuſed, the Reverſer 
might have conſigned and declared, 1»/y 11. 1676. Biſhop 
of Dumblam contra Kinloch. 

Poſſeſſion, Vide Moveables, lanwary 28. 1679. Hog con- 
tra Hamilton : 

POSSESSOR BONA FIDE, &c. ſuſtained,and 
was found to liberat an Appryler, from being countableto 
the other Appryſers, coming in within year and day, albeit 
there was no poſſeſſory ludgment thereon, to continue poſ- 
ſeſſion till Redemption, Il#/y 17, 1675+. Baillic Boyd contra 
Baillie Iu/:ce. 

Poſleſſor bona fide, &rc, Though the Right was poſſeſ: 
ſed by an Infefrment for Relief, and ſo the Rents were not 
in ſatisfation of the Annualrents only, but of the ſtock, 
which was alledged, could not be preſumed to be conſum- 
ed, February 8. 1676. Margaret Scr57z0ur contra Eail of 
Northesk. 

Poſſefſor bona fide, cc. was found to take place, though 
the poſſeſlors Title was Forged, he being a ſingular Succel- 
for, not acceſſory to the Forgery, or knowing thereof by 
ſach knowledge as could put him in mala fide, albeit im- 

robation was proponed, but not ſuſtained by exception, 
treſervedto Aion, in which Action the Ti le was found 
falſe, yet the bona fides was only extended to the Rents ſpent, 
and the party was found lyable in quantum lucratus, by gets 
ting more price than he gave, December 14. 1677, Dickof 
Grange contra Sir Layrance Oliphant, : 

Bona fide poſſeſſor , &c, was ſuſtained againſt the Kings 
Donatar of Forefaulture, Ianwary 28.1679. Laid of Blair 
contra Lady Haſlehead, 

P OSSESSOR DECENNALIS ET TRI- 
ENNALLS, was found not to defend a Church- 
man , neither yet the poſſeſſion of thirty years after 
the [Reformation by the Act of Sederunt , to continue 
the poſſeſſion of a Right Mortified to his Benefice againſt 
the Reverſion of the Right, _y the Mortification bore 
expreſly the Right moritficd, and the Right mortified bore 
the Reverſion, though the Mortification did not fully re» 
late the Right mortified, nor yet mentioned particularly 
the Reverſion, and that after Redemption upon the ſaid Re- 
verſion, the continuing thirteen years of the Church:mans 
poſſcſlion could not hinder the Heretors , out of whoſe 
Lands the Annualtent mortified was payable, to ſuſpend, 
and defend upon the grant of the Redemption, and to de- 
clare the ſame ſummarly, 1#/y 11. 1676. Biſhop of Dum« 
blane contra Francis Kinloch, - 

Poſſeſſio decennalis & triennalis of a Miniſter, was found 
not to exclude a Tackſ-man, where the Miniſters Title did 
carry an old Locality, is produced, and the Teinds in.que- 
ſtionnotin it, Feb. 25,168;. DoRor Leſlyconaua Miniſter 
of Glenmwck, + 

A POSSESSORY IVDGMENT was found 
not competent, upon obtaining two Decreets for 7 years 
Rent, nothing being lifted thereby, and that not only lift- 
ing of ſeven years Rent, but ſeven years continuance in Polz 
ſeltion by labourage or lifting the Duties was requitite, Lanu- 
ary 254 1672s Harper contra .Armonr. 

A Poſſeſſory Indgment by ſeven years Poſſeſſion, was 
found competent for a Stipend, though partly affcQting the 
ſtock, and no Title was produced, but Horning on a De- 
creet of Locality, though the Decreet was loſt, and nog 
Regiſtrat, December 6, 1672. Veitchcontra Wedderly 

: A Paſſeſſory ludgment on ſeven years Poſſeſſion, as part 
and pertinent, was not ſuſtained where the poſſeſſion was 
vitiaus,or violent, [une 25, 1673.Mr, Hugh | "nn poke 
Mr. Alexander Ferguſon, 

A Poſſefſory ludgement by Tacks and Infeftments of 
Teynds, was found to be interrupted by Inhibition at the 
Kirk Door, qnly within the firſt ſeven years, without citatis 
On, albeirthe other party founded upon other Rights, not 
flowing from the Inhibiter, or his Authors, Decemb, 11, 
1673. Hume of Polwart contra the Earl of Mar. , 

A Poſſ:ſſory ludgement on an Appryſing for perſonal 
debt, was not ſuſtained againſt a rior appryſing, on 
the avail of a Marriage, as being debitum fwndi, which was 
drawn back to the time that the Marriage was due, Decemb, 
17. 1673- Hadden contra More. 

4 Poſſeſlory ludgment was found not competent to an 
apptyſer, againſt another comin berry} = hv why 
becauſe the firſt Appryfing Cement is declared to. be, 
as ifallthe reſt were comprehended therein, July 17,167 5+ 
Baillie mg Baillie /»/ſt:ce, 

A Poſleſſory ludgement was not found relevant, unleſs 
there had been ſeven years peaceable poſſeſſion of warrandice 


Lands, after evigion of rhe principal Lands, 1»/y 22. 1675+ 
Collone! Menzies contra Capppbel. , | 


1» poſeſorie a Miniſter having poſlefled ſeven years after 
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the reſtitution of Biſhops, was preferred to a Dean, who had 
right before 1637, till his right were declared m petitoria, 
February 9,167 5.Mr. Lewis Dunlop Maniiter of Skerr contra 
his Parochionetrs. 

A Poſſeſſory Iudgment was found competent upon a 
Tack cled with feven years peaccable poſſeſlion, and bearin 
to be ſet by an Heretor, without necellity to inftrutt his 
Infeftment, December 1, 1676. Mr. Patrick Hume contra 
Sr. Lawrence Scot. 

A Poſleſſory Tudgement ofa piece of Land, as part and 
pertinent by ſeven years poſicflion, was clided, becauſe the 
poſſeſſion was not lawful, but interverted, the poſi. flor ha- 
ving payed Mail and Duty forthat pzice of Land, but a Tu- 
tors payment was not found ſufficient, January 24. 1679, 
Meinzzes of Sthyanconira Campbel of Torrertich. : 

A Polleſſory Tudgement was not found relevant againſt 
the King, or his Donatar, purſuing on the Kings right, be- 
fore his gitt, ſeing the King needs no ReduGtion, and is 
not prejudged by the negleQ ot his Officers ot tate, not pur. 
ſuing within ſeven years, Zanwary 28. 1679. Laitd of Blair 
contra Lady Haſlehead, 

POYNDING WAS FOVND NYLL, if it 
was not begun before Sunzict, and ended before Day-light 
was gone, Feb, 11. 1675. Deourlaſs contra lackgon 

Poynding being compleat, the Goods were found not to 
be refoundedtoa party who offtcred to make Faith, the 
Goods were not that pattics, for whoſe Debts they were 
popnnn but his Brothers, which he offered within an 

our afterthe poynding, when the iron poynded » as weight- 
ing, and not delivered to the poynder, but prejudice to in- 
filt via aFronrs, to prove the property of the iron to be his 
Brothers, /»/y 9.1575. Coats contra Hayper. 

Poynding, Vide Spulzic, February 10. 1656. Duncan 
contra Kids. : 

Poynding of any Goods on the Land for the Few duty, was 
ſuſtained,though they were fold, and delivered,and there was 
Other ſuffticiem: Goods belonging to theFewar, but here thers 
was none that offered to ſwear thele Goodsto be their own, 
and to ſhow other ſufficient Goods, 1uly 14,1675 Viſcount 
of Stormont contra .Andcyſon, 

IN A POYNDING OF THE GROVND, 
the purſuer was notput to prove the quantity of the Te-+ 
nents Rent, that it might be reſtrited to the Terms-mail, 
unleſs they produced their Tacks, or offered to depone on 
their Rent, for which there was no Term granted, but extra 
ſuperceeded for ſome time, for that effet, February 4, 
1674. Lady of P:foddels contra Laird of Firfoddels and his 
Tennents, 

Poynding ofthe Ground, was found effeQual againſtthe 
Goods of the Tennents, or Inhabitants within Burgh, as 
invefta et illata, but for a Terms Mail, but was found not 
tocxtend tothe Goods of Merchands, or other perſons, 
brought in to theſe Tennents by Others, not being Tennents 
or inhabitants, February 6. 1679. Collet contra Malter of 
Balmerins. 

Poynding of the ground by a roup at the Croſs, was 
found null, becauſe the Executions bore not, that the Me( 
ſenger had appointed a ſworn Tasker to caſtthe Corns, and 
to threſh and mealure the proof at the ſight of both partics, 
December ;3. 1679. Hay ot Kirk/and contra Hay, 

PRESCRIPTION WAS NOT SVSTAIN, 
ED toyalidat an Infeftment granted by a Wife to her (c- 
cond Husband of Lands wherein ſhe was Infefi in Con- 
jun-fee with her firſt Husband, but was only Literenter 
thereof, albeit that Husband brooked the Lands fourty years 
without interruption by a public Infefrment Regiſtcat, be- 
cauſe a part of the fourty years, the Wife » ho was Lifereng 
ter lived, and both brooked together , lanwary 17. 16724 
Toung contra Thomſen, 

Preſcription of the Iuriſdition ofa Regality, was found 
xelevant,by being free of all citation, compearance, or In- 
rolments at Head-courts of the Regality for fourty years, 
not accounting the time- of V ſurpaiion, » hen Regalities 
were ſuppreſi,and being inrolled at the Head-courts of ihe 
Sheriff, and amerciat there, neither did the Baillie of Kega- 
lity, his continuing bis poſſeſſion by calling, and ametrci- 
ating the moſt part of the Vaſlals, preſerve his Right asto 
others who were not only negleQed by him, but did con- 
ſtantly keep with the Sheriff, November 23. 1671. Lairdof 
Craigivar contra Relland of Disblary and others, 

Preſcription was found interrupted by a Summens of Re- 
duftion and Improbation, at the inſtance ofan appearand 
Heir, though execute before his ſervice, 1»ly 24, 167 2+ E- 
ſages contra Hume of Kimmergem. 

reſcription of a Retour by twenty years, Vide Retour, 


1141673. Lambconia Anderſon, 

Spreligon of EjeRtion or Intruſion, by not purſuing 
within years, was found only as to the violent profits 
and Oath i» {izem, but not as to the ordinary profits and Re- 
poſſeſſion without warning, iwne 25. 1673. Maxwelcong 
tra Fer ſon, © . 

Preſcription by poſſeſſion fourty yeary uninterrupted ag 
part and pertinent, was ſuſtained, though the Lands in _ 
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flionwere poſſeſſed before that ſourty years by a Tack by the 
party prefcribing Right, which was not ſourd to continue 
the Malters poſicflivn during preiciiption , February 20, 
1675. Counties of Murr:ycontra Mr. Robert Weems. 

Preſcription was tound not to extend to the literent of a 
Wife , 0ta ſum payable to her Husband, andthelongeſt 
liver, though the Husband never iplilted, nor got annual 
for tourty years, and that thereby the flock was lolt, yet not 
the Wifes intereſt in the Annual, or in —— luns 
for her Li'erent;ule, which by the Bond bore no Annual- 
rent, June 22. 2675. lavet Gow contra the Earl of Weems, 

Preſcription was found not 10 zun from the date ofthe 
Right, but from the firſt Term at which it was payable, 
wiz, the Dilponers death, June 23+ 1675. Bruce COnUA 
Bruce, 

Preſcription by fourty years poſſeſſion by a Tack, was 
found to exclude all quarrelling others, as not being ab ha- 
benre poteſlatem, Iuly 14- 1675. Colledge of Aberdene cons 
tra Earl ot Noriheik, 

Preictiption of a Spuilzie by not purſuing forthree years, 

\. was found not to be interrupted by a criminal purſuit onthe 
ſame Fat, ad vind:4-m publicam, b.aring no Retiitution, 
as being a diſtin& proces; but the Lords declared they would 
modifie the ordinary profits, being for an odious depreGa- 
tion vrarmata, Feb. #. 1676. Maltcs of Re contra the Laud 
of Dumbanh and others. b : 

Preicripiion »as found to validata Tack of Teinds againſt 
Chutrch-men till the 1{þ thereot, though it was let without 
conſent ofthe patron, and the Bolls Liquidat to ren f(hil- 
livgs, /ly 10. 1677.Parlon of Freſiown-/augh contra Paro- 
chioners. 

Preſcription was ſuſtained by fourty years peaccable pol» 
ſeſſion of a paſturage and ſhcilling, albeit an old Tack was 
produced, beating to be granted by the poſſeflor, or his pre- 
deceſſor, whereby it was alledged that the Tennent could 
not ſuper-induce a Right, or invert his Maſters poſſeſſion, 
but that be {till poſſclied by his Tennent, which was not fu- 
tained againſt the long preicripuon, November 27, +677» 

Grant 08 Ballandall;ch coniia Grant of Datvey, 

Preicription was found not to run contra non valenten 4- 
gere, by Forfaulruce and Sequeitation, fecluding the par- 
ties Title for eight years, lanwaryzy, 1678, Duke of Lan 
derdale contra Earl of Tweddale, / 

Preictiption » as not elcided, becauſe the party durit not 
appear duting the Viurpation, whereby he was not found 
non valens agere, by a procarator or Aſligney, feing he was 
hot Forfault, /w/y 24. 1678, Colonel Whiteſoord contia 
Earl of Ki/marnock. 

Preſcription of Multures by long freedom, was found not 
inferred in favours of Feuers 1n the reddendo in whole Char- 
ter the Multure was contained , December 11. 1678, Sir 
«Andrew Ramſay contra the Town of Krrkaldy., 

Preſcription was not ſuſtained for a Wife, who produced 
her own Infeftment from her Husband, with fourty years 
poſſeſſion by. her Husband and her ſelf, and producing her 
Husbands Sealin, without its warrand, which was found 
no Tiile for preſcription, not being a Sealin upon a Re- 
tour, or precept of clave conftat, leing the ARt ot preſcripti- 
on allows no otherSeafin without a warrand to be aTitle for 
preſcription,theWites own Inteftment, though it was aTitle 
for preſcription, yet could not be perfeRted by her Husbands 
poiſcſlion, but by her own, founy years after her Husbands 
death, lanuary 21. 1679, Frazer contra Hog &c. 

Preſcription and fourty years poſſeſſion of a Fair, was 
ſuſtained upon a Bizhops Charter, diſponing Lands with 
that Fair, though no Inteftment by the King to the Biſhop, 
granting that Fair, was produced, December 2.1679, Farz 
gubarſon contra Earl of Aboyn, 

Preſcription was found notto run againſt a Fiar, againſt 
whoſe Right a Liferemt was reſerved. during the Liferenters 
poſſeſſion, albeit theFiar might have interrupted by a decla- 
ratory proceſs, February 5. 1680. Brown of Col/iown contra 
Hepbwrn of Bear foord. 

Preicription of an Inhibition, was found to run from the 
date of the laſt execution, and not from the date of the Rg- 
giſtra:10n, February 19. 1680; Lutefoot cantra preſtoun. 

Preſcription, Vide Certification, November 19. 1680. 
Cuming of Coulter contra Irving of Kimcowſie. 

; Freſcription of an Inhibition found to run after the date 
ofthe execations, and not fourty years after the date of the 
Right granted by the'inlnbirt perſon, till which time the In- 

. hibiter non walcbat agere, and albeit the Inhibition was gis 
ven out with a Reduction within the fourty years, ſcing no- 
thing was mentioned therein of the Inbibition , till the 
founy years were paſt, Iune 22. 1681, Kennoway cont;a 
Craw foord. «\! 

Preſcription of a Decreet Arbitral, whereby the Superior 
was obliged to changethe Wairdto Feu, and todeliver his 
'Wries, ſuſtained at the Supetiours inſtance, though the Yal- 
fal poſſeſt, which was aſcribed to bis own Waird holding, 
bur not ſuſtained as to the obligation of the delivery of the 
Vaſlals Writs, ifbe had the ſame, or fraudfully putthem a- 
way within theſe fourty years, Inly 1. 168 5, Hwunter of Pel- 


wpde contra Hay, 
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FRESENTATION mas found not a ſufficient Tule 
for a Miniſter till collation, for the Terms after collation, 
but theſe were fourd ſufficient without Inſtitution, Decem. 
12-1676. Colledge of G/a/gow contra the Hercgors of the 
paroch of ledburgh. 

PRESVMPETION OF THE SATISFA-z 
CTI ON ofthe Intromiſſion of a Domeſtick-lervant, who 
took in, & gave out by verbal order only, was interred by his 
leaving the ſervice, and kis living feveral years without be- 
ing quarrelled , unleſs the introu.iflion had been referred 
to has oath, that he might qualifie the lame by his depurie- 
ments, November 25.1671. Irving contra Falconer. 

Preſcription, vide Debitor non preſumitur donare, Dickion 
contra D:ckon, 

rreſumption that a ſum in a Bond to a Man and his 
Wite, andthe Bairns of that Martiage no-11ation, which fail- 
ing to the Bairrs of the Wife by a tormer Marriage, where- 
by the Man and Wife were but Liferemiers, yet was found 
to be the Husbands money, and made forthcoming to his 
anterior Creditor Arreſiing, and ihe Arteſter was preterred 
to the Bairns Aſſigney, being her Goodzfather, by a Con- 
traſt of marriage , wherein he gavea Feeto his Son, and 
a Liferent to that Bairn and his Sons Wife, lanyary 26.168 r 
Counte!s of Weems contra Laid of Aay aad Achenzie of 
Appiecro's, 

PRIVILEDGE OF FVNERAL EXPEN- 
CES and Medicaments on death:bed, was foundto pre- 
ferthem to all other Debis of the Defun, Decemb. 16, 
1674-L,Kclhead contra lrving and Borthu tick, 

r rivilecge of Magilirats of Burghs, and others upon the 
Borders, to arreſt Engliſh- men nll they fipd Caution in 6cot- 
land, to anſwer as La» will, which priviledge is allo uſd 
upon the English fide, was found not to be refixifted by 
the late aft of parliament 1672, anent the priviledge of 
Burrows, reſtiifting their Arzeſiments to merchandice, 
Meat and Drink, &c. lanuary 13. 1676, Bell contra Tos 
bertſon. ; 

Friviledge to prefer the Seller of the Goods for the price, 


in aftetingthe Goods 10!d, was found not competent with 


us, Ine 14, 1676. Curbney contra G yftie, 

FROBAT1ON being appointed by ARts before anſwer, nei- 
ther party can have new probation by /itr5conteftation , but 
have the ſame Termsin Ads before antfver as in litizoan- 
teſlation, and an At of Sederunt was made thereon, lun 
4 1674. Cockburn contra Halybarton, 

Probation by Witneſſes adduced againſt a Defunct, was 
found not probative againſt another » ho did not repreſent 
th-Detur4,but theDetunAs Father, [annary 13.1675. Glen- 
dinning contia Earl of Nuhidale, here the Defunt was not 
Heir to his Father, 

Probation by Witneſſes being craved by a Suſpender, reſil- 
ing from the Chargers Oath. no new Term was granted, 
but warrant was grantedtoa Macer, to ſummond fummar- 
ly tuch Witneſſes as could beprefently had, but the caſe of a 
Puriucr, or Charger, rcfiling, » ho are notprictumed todo 
It cn1m0 di[erend!, was not determined, luly 20. 1676 Lench- 
es contra Loch-heads. 

Probation of a Defence being admitted proxt de jure, muſt 
be proven at one Term, and it no »1it or witnels be addu- 
ced, the Purſuers Oath cannot be required, unleſs he were 
preſent at the calling ot the AR, or cited, cither apwd a&#a at 
the making of the A, or other»ays by a Diligence to the 
Term afligned, but that there could not be a ſecond Term 
aligned tor giving his Oath, or if the Purſuer were cited to 
give his Oath, the Defender might tefile therefrom, it he 
could inſtantly verific by Writ or Witneſſes, but if he refiled 
from the Oath at the Term, he would not get a ſecond 
ores as otherways, wne 22, 1678. Walwoed contra 
Walwoed. 

Afrer Probation by Oath, if the Oath be not poſitive, but 
ex audit, an other probation may be admitted ex offic(o, 
lanuary 27. 1677. Sit Hendry Thomſen contra Proveſt 
Carrie. 

Compenſation upon Intertainment by way of exception 
to a purluit for intertainment, founded upon the Detenders 
Letter, ordering the intertainment iuftained ; but the De- 


' fenders intertainment being afterchree years, and preſcrib- 


ed, wasonly found probable ſcripts vel juraments, both as 


_ to the order and intertaiament, and the purfuers order for 


intertainment being proven ſcr/p:0, the quantity thereof 
was found probable promt de jure, in'ys, 1681. Dickson 


- Contra Mackcauls. - . 


PROCESS ON BILLS AGAINST A. 
GENTS or other dependents on the Colledge of luftice, 
was not to extend to their Heretable ry orReduRtionsg 
thereof, but to ſuch things as concerned their imployments, 
Iune 24. 1675. Aure contra Maxwel, 

Proceſs was ſuſlained at the inſtance of Fators, or =_ 

as 


, curators for ſtrangers, libelling in their 0#n name, but 


thei: conſtituents oath ſhould prove againſt them, lanwary 
11. 1676. Paton and Moſman contra Pitcairn, 
A FROMISE FOVND PROBABLE by 
Witneſſes, before the Coming + Was ſuſtained, bs - 
5 pe 
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et the party tompeazed, and acquieſced atthetaking of 
eOaths of the Witneſſes without objeftion, Feb. 9. 167 2. 
Wood contra Robertſon. 


P R; 


A Promiſe whereby the promiſer ingaged himſelf for a 

party who bought Goods, but was not a partner inthe Bar- 
gain, or any other gratuitous promiſe, without a cauſe one- 
rous, was found not probable by Witneſſes, although with- 
in an h onnds, Langary 19,1 672,L.Denchar contra 
Brown, 
— AFPromiſeto gift aſum to a Goodlifter, or Nephew, was 
found not proven by the parties oath, bearing, that he had 
declared that it was his Reſolution ſo to do, and that he had 
often Written ſo, which was not found obligatory, but aw- 
bulatory at his pleaſure, Feb. 27- 1673. Kincaid contra 
Dickson. 

eh oruATY OF GOO DS bought by onedes 
ſigning himſelf ſervant to another, and buying and receiv- 
ingthe Goods in the others name, was foundto be ſtated 
in the perſon in whoſename the Goods were bought, and 
to wheſc uſe they were delivered, and were therefore made 
forthcoming for that perſons debt, albeit that perſon was 
inrufted by another, to buy the Goods, which were bought 
with his Money, ſeing there was no deliverance made to the 
Truſter, neither was the Goods bought in his name, or 
delivered tc his behove, lan, 24+ 1672. Boyitown contra Ro- 
bertſon and Fleming. 

Property, vide poſſeſſion, Feb. 24.1672, Semple conera 

man. 

Property of a Ship was preſumed by poſſeſſion , without 
Cvendition in Writ, I»/5 26.1673, Captain Hamilton cons 
tra the Maſter and Owners of the Ship called of Statine. 

Pr of Money was inferred by having the Key of the 
Cheſt in which the Money was unſealed, unleſs a contrary 

fitive probation were adduced, /»ne 18. 167 5. Taylor con- 

anken, 

Pres, videReſtitution, November 18. 1680. Forſyth 
Stabler contra Kilpatrick, ; 

A PROTECTION BY THE KING beat- 

payment of annualrents,was found no ground of libe- 
ration of the proteed, not having payed his Annual- 
rent, though he had offered the ſame to the Meſſenger when 
he was taken, who had no warrand to receive the ſame, I®/y 
2-1678. Tong Supplicant, 
" A PRYZE. WAS NOT INFERREDupon 
wanting a paſs, conform to the formalities in a former 
Treaty, there being a paſs, albeit not expreſſing the port to 
which, whereanent atonjun@ probation was granted before 
anſmer, for clearing the true port, lanwary 21. 1673. Ang 
derſon Maſter of the 'Swn of Dantzickcontra Captain Dowg- 

T. / 

A Pryze was ſuſtained, becauſe the paſs did not mention 
theportto which, and a Tolbrief bore it to be Bremen, and 
the Ski ath bore it to be Amſterdam, and that the 
Owners were other petſons than theſe in the paſs, and that 
the Skipper was a Reſidenter in Holland, though the paſs 
bore him to be a Barges in Dantzick, all which were fo prege 
nant to prove 4 contrivance, that contrary probation ofthe 
property of the Ship and Loadning, as belonging to Free- 
men, was not admitted, lanwary 23, 1673, Owners of the 
Crown of Dantz.ick contra Captain Lyon. 

A Pryze Ship afſoilzied by the Admiral, was _—_— by 
the Lords, upon IE - = ens —_ by the 
Skipper and Companies Oaths,deponing that the moſt part 

jeataiaginen to alew, Refdingand Traffeck- 
in Amſterdam, albeit he did the King of Portzgals Af- 
fairs there, but the Ship belonging to Lub:ck, was found 
free, becanſe ſhe louſed from Lr:bone before the certainty 
ofthe War, and was in bena fideto Fraught with a Hollander, 
Feb. 25. 1673, Earl of Kincardin contra the Maſter of the 
Ship Sr. Andrew. 

A Pryze was not ſuſtained, becauſe the Ship was oe 
in Holland, and taken at Sea before ſhe touched any other 
Ground, Feb. 25. 1673. the Owners of the Prince of Eaſt; 
Freez /and contra Captain Bimnie. 

APryze was not ſuſtained, becauſethe paſs was not con- 
_ = the Ru 4 in _—— _—— = 
'borethe portto be London, the i 

Ship was unto Holland there a poſitive 
contrary probation of the Freedom of Ship and Goods, Feb, 
19. 1673. Owners of the Pa/m-tree and Patience contra Cap- 
tain Atcheſon, 
 Pryze was not found, for want of a paſs, conform to the 
rey > 56 and not being upon Oath intime of War, 
though ſufficient preſumptive yo of —_—_— yet 
a contrary poſitive probation of the property, belonging to 
Free-men, was admitted, Feb. 27. 1673. the Ownets of 
King David contra Captain Donaldſon 

Pryze was not ſuſtained, becauſe the paſs bore not the port 
to which, theftranger proving the property of the Ship and 
Joesdning to be Free-mens, and the port to be a free place, 
Feb. 28,1673. Maſter of St. peter of Stead contra Captain 
Orwarr. 


Pryze was ſuſtained, becauſe the Ship wanted a paſs, and 


{INDE X. 


PR, 


the Skipper by his Oath, acknowledged himſelf a Helander, 


and a part Owner, and his Oath bore, that be left his Wife 
lying in at .Amſtrrdam, albeit he produced a Burges Brieffin 
Sweden, February 28. 1673- Malter of the Elfingburgh conh- 
tra Captain Dowg laſs. 

A Pryze was not ſuſtained, becauſe of the contratiety of 
two paſſes, or ſuppreſſing of that, which it expreſt, would 
not makethe Ship pryze, Iwne 13. 1673. Captain Wincheftty 
contrathe Owners of the Sr. Andrew. 

A Pryze was not ſuſtained, albeit throwing of papers 0- 
ver Board was proven by one Witneſs, yer it put the burden ' 
of probation on the Strangers, that the Ship and loadin 
belonged to Freemen, Feb. 28. 1673. Matter of the White- 
dove contra Captain Alexander. 

Pryzewas not ſuſtained, becauſethe ſhip wanted a pale 
for this Voyage, expreſſingthe paniculars and loadning, 
ſeing the Ship being forced in to England by fireſs of Weas 
ther, ſold her loadning there, and was ſent again to Nance, 
where ſhe took in the former loadning, to take in the like 
loadning for the ſame Owners and port, I»ne 17. 1673,Caps 
tain Donaldſon contrathe Maſter of the Debora. 

A Pryze afſoilzied by the Admiral, was adjudged by the 
Lords, upon Reduttion of the Admirals Decreer, becauſe 
the Skipper by his Oath acknowledged, that he made nor 
Faith as his paſs bears, and that heis apart Onner, anda 
Hollander, and the evidences that his Domicile was till in 
Holand, was much more pregnant, than that he had chang- 
ed the ſame to Copenhagen, lunez5.1673. Captain 
contrathe Maſter ofthe St, Mary, 

A Pryze was ſuſtained as to the loadning, by the Ski 
Oath, acknowledging it to belong to Owners in Amſter- 
dam, and as tothe Ship, becauſe of double Docuinents, 
Ine 26. 1673. Maſter of the Venus contra Wilſon. In this 
ſame caſe Enemies Goods were found to make the Ships 
of Neuters pryzes. 1»/y 15. 1673. 

A Pryze was adjudged by the Lords upon Advocation, bt- 
cauſe the Paſs bore, Faith to have been made, and the skip- 
eracknowledged the contrary upon Oath, and his man de- 
— were thrown over board, albeit the skipper 

deponed he knew of none, Is/y9. 1673. Captain Gillers 
contrathe Owners of the Bounder. 

A Pryre was adjudged upon Advocation, becauſe the ſhip 
was without a paſs, the skipper having acknowledged, that 
this paſs was for another Ship, which periſhed ſeveral years 
ago, and the Skipper and Steerſ-man deponed, that th 
knew not to whom the Goods belonged, but that they 
order from a Merchaiid in .Amferdam, to conſign them in 
the Pack-houſe of Stock-holm,to be delivered to ſuch per- 
mars Geatddelng ſuch Marks, 1»/y10. 1673. Captain 
Fraz.ey contra the Maſter ot the flying Hart. 

A Pryze Ship was adjudged by the Lords upon Advocati- 
On, becauſe the skippers Oath bore, himſelf to be a part 
Owner and a HoKander, and that he intended to change his 
Domicile, but did not, though he produced a Burgeſs brieve 
in Sweden, Iuly to. 1673. Captain Frazer contra the 
of the young Tobias, a 61 

A Pryze was liberat where the property was fully proven 
to belong to Free-men, albeit it ts alſo proven, that the 
Ship had Dutch: flags when ſhe came to Sweden,and that one 
Witneſs and alſo a Boy being a pupill > wut were 
caſt over Board, J*/y 15. 1673. Captain Alexander contra 
the Maſter of the white Doves 

A Pryze was not (uſtained, becauſe the Maſter was a Hol- 


' Lander, not being a part Owner, which doth only infer ſei- 


zure, but not Confiſcation, where the 
belong to Free-men, 1s/y 16. 1673. 
the Maſter ofthe Leopard. 

A Pryze Ship was adjudged , becauſe ſhe had carried 
counter-band to the Enemy, and was taken in her return 
from that ſame place, and till belonging to the ſame Own- 
ers, Ibidem, 

A Ship was not found Pryze for carrying Vitual, or Mos 
ney to the Enemies Countrey, not being to a place beſieg- 
ed, 2 Letter from the Kingexpleiningthe Swedith Trenn 
ty, . 

A Pryze was not ſuſtained, becauſe the Enemies 


y is proven to 
or Lyel contra 


- in reſpeRt of the Swed1h T » Coe 
cerning counterband , /i deprehendatur prede cedunt , In'y 
poof Captain Winchefter contra the Owners of the St, 
Andrew. . 


A Pryze nas ſuſtained, becauſe the Ship had no paſs 
that Voyage, conform to the Swedich Treaty, and that her 
Certificats were contradifted by the ski Oath, acknow- 


ing himſelfa owner and a H, , and 
NEE nd that was a Citizen in Sweden, -—_ 


PR. 1 wh. © PL, © 


tian of his being a Buzges and Inhabitant in Sweden, was 
vefolhd fey tf. 1673- Bat 
h. 


_w Pryze was fuſtained, becauſe it was TOR: 
pon Oath, that if the Ship were taken by Wor of [ot 
Company ſhould depone, that the Ship belonged to the Tar 
an sf in Sweden, as the paſs bears, andif it come late 
to Scotland, or England. they ſhould declare the ſameto he- 
long to Samivel Sonten an Englubman reſiding in Sweden, 
which was found a Contrivance to make the property pen- 
dent upon diverſe events, andibere was on Board an In(y- 
ranceat Amſterdam, which was faund an adminicle of the 
contrivance, but not apſorice Ground of an ho 
lone only CounterBan yu, viz. lron and pitc 
vel cada by the $wedrb Treaty, the prope of the 

oven to belong to Free-men, al- 

be ons Wimeh owed, that papers were thrown qyer 
and another,that he beard it confeſt, 1»/y 22. 1673. 

contra the Onners of the 


CNROEnY 
rafntned, beceate the ski Oath contra- 


Kong rein Tr a owner, avd 
ed the pal utadtaion of 1 yd oX.,q 


"bet of Burges, and ng 
in , and depo contin, ſcingit was 
that his Wife remained in Embden, and had 


== yn. 1990- Captgin Seron contra the 


A Pryze was » becauſe a part ofthe loadning had 
no Document t9 ip frud the owner, which therefore was 
to be ies Googs, and did therefore confiicat 
the Sbip apd bur the and two of the Com- 
pany ter was found only an adminicle, 
r ſe, Inly 24. 1673, Captain Bennet contra 
Owners of i 


A Pryze'was | nor ſuſtained, 2s having carried Counters 
Trp fn repel in the ſame Voyage, being a Swedizh- 
+ Ar d Tony: bearing Counter- 

ws hw aro deprehendatur tantwm, Iuly 24. 1673- 


Captain Dona/dſon contra ee Maſter of the David. 
A Pryze was not fuſtzjned, help! bought 
in Holland, was taken before ſhe touched G in 7 


_ Dominion albeit 0d, the ae rendition in Wiik, the 
$ O_ vu y 
ven aidrur him ulation, 1»/y = 1673. Capi Ho 


of Enemies Goods, was 


nn EEE 


Dacuments , 
wember 14, 1673. roy C As 
Midleton 

A tend 
mies, upon 
Alleys or 
ro 
way, te nn = wer probation II 
js, rf 


Loadning l 
and , not ha Domi 
moſes Ex coped TE 
at a who 
ono p. and Fat now. bob of Gor in the 
Ship to him was freed, December 13. 1673. Clerk, 


captra in Smeton. 
A Patben _ up on of 
fuſpition, and adj by the Admiral, and | by 
the Lords, the Ship being ſold, all che Owners of the Priva- 
teer were found lyable = ſolidum, Feb. 9, 1675. Prarizcop- 
tra Capiaip Martin ang his Owners, 

A Pryze Ship beenin ils the Nelſon of 

R g defeat aw ipel left & 

pre om gee Paneer ery $Fri or and ron 


tuch diftance as ſhe not pro 
xeached by the F but the Privateer ber hope 
her, and firſt poficiſed her, therefore ſhe was 


beloggtothe -"I——an 15, 1677. Kings Advocat cop- 


Tacks $hip, ies onde ied to ov pot ru 
uy iree, 

this Ship kad « Cockerfor __ LO whence it was preſumed 

to be for the King wes intrndicd be the Ko _ 


—þ-d Law was not 
qainf TEE Feb, =p rs - 
lad the Ciiwer and Garcon comp Copuin Fareren nnd key 


lythe admins and 
ped onde Lords, and all the Owgne's 
ade hq wy EEE,  Vahon, 53. aa 1689. the 
AE 


PVBLI1 1\ AT 10N N ir-'©.; As of Wrineſſes, 
takeg in ipferior Conus is ned by the Lords in Reduc- 
tions, befare 1 parties admitted 9 dihure 
thereon, » hether propen,or not proven, vheigupan the O 
_ may determine, /wne 21,1677. Ram/ap contra = 
aniee 

Publication of Teſtimonies, taken by the Locds, was 
found no: competent, eithgr j in the ox (ecoud i 
eacyaſe ing bacions, inh (0n.ge 1p bngebere 
of by the $.Noverb 30,167 8.Grezt Carr 199087 COMTR 
Mika _ dots iu others. 
F BEING INYADED by bex- 
and » by the Defendes os 
arrant or Raraien, carries the gas + nyc 
probatian, February 18. 167 2.Eatl contra Few 
 EECOGN| 10 | WAS 
AS F þ 79 V ND nottobe 
excluded by the Diſponeas being drunk, not being ſ@-40 
Stupidity,nor tg impeding Realon,neiber becaule thn Dy- 
ion nas duting the ti ” « lg Tas in exile nben 
ard-holdings were taken capfumed there- 
after by the wn Wok t9 the Þ1/pongrs Broiher, 
ws lo Aden Aogropb rhe have Chij- 
a I»'y 29. 1672. Lord Hattavn coma Eacl of North- 
6: 


ion was her cnturacdby he by an lafedt; 


EE Eee 


from Recognitian, veevdhe Bi ihe contrmeds in! in ſo far as 
R a3 incyrred (ments granted 
the Va wiihour the Cavagic » *hich aze —- 


preſumed to be known, or confi _ the King, ar 
without a Nowadames, F + 6. 1673, Lot Hattown 
contra the Eazl of Weemy, 


SES nie pore 
: ETD man (oknagee lang 
ventenon m rizapt, neither dig the 


Feb. 13+ _— Vin pe droryutonny pant ner 


. 


2 ang ones pores 
anne 1 the Laws 
LL ſcing afier 


Keicinding ot 
there was no application the King for Can- 
E EE fo 1676. Cockburn of RYUey coma Croke 


TODD and atom i ion of Ward» 
Ghats (0 big = FOtx rw of 


Recognition, albeit redit h a ReduRti- 
ages Hyman lene tn theC SI 
Valluls in CODEN 
on infers full , 


got raiſe before the deeds of Recognition, 
ny be 16-1600. Hg of doriccomu Lady Balegerno and 


\ Eecoyuiin having paſt god ayes produQtion of Extradts of 
the. Ward-vaſſal, was tuftained, but prejudiceto 
improve the principal Seating, « or Warrants, bur leſſer ſer- 


on, was found vali nſt the or in 10Ns, 
beſe, though lefln, » hes perenpon was ot run 
were fourd by the Recognition, lame 
was reſerved in a Charter ofReſignation by the King,which 
of courſe, it not being a Confirmation, lanwary 26. 
1681. Edie -=m_ Thores of Mwre:k and Din. 

Recognition was declared, though the Donatar was not 
Infeſt, and 4 though the Heir was Minor, and his Author 
bound in Warrandice, was not called, lanwary 28. 1681. 
Laird of Din contra Scot, 


A deeds the 
Recognition was _ incurred by — 


— —— —_— AD nor og - — 


- 
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half, unleſs they were all together, but was ſuſtain- 
ed odemwpmonn þ= 3 of pas). - by the Authors (ingu- 
lar Succeſſor, Confirmation interveened by the 
which paſſeth of Courſe, unleſs there were a Novoda- 
mus, Feb, 23. 1681. Seema Conte on now. Y 

R I ſuſtained t © , 

inf Bine the Allen ation of the Major part, bur the Defen- 
ders were allowed horning,or lmprobation to get theſeWatr- 


produced: Jbidem. 
Recognl ion inferred by partial ſubaltern Infeftments, 


whether before or after Infeftments by the Superiour upon 


ion, or Confirmation , unleſs theſe Infefrments 
were not ofthe whole Barony, or Tenement, bur Of a part 


© thereof, diſmembred from the whole, or if the Reſignati- 


on bear, ſo much of the Barony in Superiority, expreſſing 


' the ſubaltern Infeftments, » hereby theſe Infefrments ex- 


preſt, are underſtood as conſented to by the Superiour, and 


| cannot come to mikeup any part ofthe cauſe of the Recog- 


nition, and found that an Infefrment of Relief, though 
attaining poſſeſſion, was not equivalent to a Wodlſet, or 

granted to the Creditor, but that it night be 
conjoyned as a conditional diftres, fo'thatif the Fee were 


- alienat, the Infefrment for Reliefwould make the Aliena- 


tion of more than the half, and infer Recognition, 1»/y 7- 
1681, Haycontra Creditors of Murie. * 

IN A opts ahbbdy wherein the ſums were 
conſigned the Wod not appearing to receive 
them, and were taken up by the uſer ofthe Order, and pro- 
duced at the Bar, the time ofthe Declarator, the ſame was 


ſuſtained, Annualrent being payed therefore, ſince the ſums 
were taken up, dt hacthonby the had right to the 
Wodfſet Tenements fince the December 8. 
$671. Forrefler contra Brownley. 
Redemption was pot ſuſtained, where the uſer ofthe Order 
was not Heir immediatly,or by ro his Goodfir, to 


whom the Reverſion was granted the time of the Order, al- 
beit he was ſerved before incenting of the Declarator, 7a- 
-nuary 19. 1674, Lord Lovat and Kmrail contra Lord A. 
donald . 


whoſe peril the Con ion was, being now produced with 
_ nn the Wodlever was countable for 

the Duties from the date of the Order, November 29. 1672. 

Duke and Dutches of Bucclexch contra Scot of Thirlftane. 


Smear at mes Fo Order by an —__ 
ſuſtained 05+ mg Afignation, judicially in 
cher! Order, bw mackes the Wodietter countable 


From the produdtion of the , butnot the 
date of the Order of Redemption, the wmaw yy! we. 
$ons fide retained the poſſeſſion, not being obliged roknov 
the Aﬀigneys ight, who uſed the Order in hls o«n'nanfe, 
till he ſaw c gnation, Feb. 19. 1674. Lord Borthwick, 
contra Pringles. , 

In a Declarator of Redemption, a Renounciation bear- 
ing. tor all Right the party bath to the Lands Redeemed, 
was ſuſtained, unleſs a feveral _ be condeicended on 
and inftruted, which then is to be reſerved ſimply, or if 
any evidencebe that ſuch aKight isco be adduced, the ſame is 
tobe reſerved as accords, leing a Declarator of Redempti 
comprehends a Declarator of Right, Feb. 2: 1676. Duke 
Lauderdale contra Lord and Lady Tefter. 

Redemption was not clided by a ent Right of 
Liferent-eſcheat, but the ſame was only reſerved, and the 
Defender was decerned to denude himſelf, both of the Right 
and poſſeſſion, having attained, or continued the ſame by 
the ſaid redeemable Right, before the acquiring of the other 
— | rw 22+ 1677. Stwart of Cafflemilk contra Duke 
of Hamilton. 

IN REDVCTION OF A RIGHT, asin 
defraud of —_ the =_ W _ not - ama ro 
propone upon other Ri thele were only reſerved, 
Jeing there was no concluſion, but only aDeclara- 
tor, Nevember 29. 167 1. Whitehead contra Lidderdale, 

ReduRtion upon Minority and Lefion was not ſuftained, 
where there was only a Revocation mide, and no ReduQi- 
on mw annos wiiles, January 25. 1672, Ramſay contra 
Maxwe 


. 


ln a ReduQtion, Mails and Duties were found due from 
the Citation, in reſpe@ that in a purſuit for Mails and Du- 
ties, the Defender in this ReduRtion had ſeen the purſuers 
Right unqueſtionably preferable to his, being an ancient 1n- 
fettment, though through the death of che purſyers prede- 
ceſſors, and his pupillanity, it had layen in Nonzentry from 
his Good-firs time, his Father having died in poſlefſion, 
and the puriuers Tutor baving died in poſſcflion, and the 
Tutors Wife having quitthe poſſeſſion unwarrantably to the 
Detender, who Married her fifter, who took a new Right 
ttom the Superiour, and living within ewo miles, could 
not but know, that the purſuer and hispredeceſſoiswere hol- 
den and repute heretable poſſeſſors, neither was it reſpeRed 
to take off his mals fides, that the Superiour might bays re- 


« a 


INDEX, xs 


turned to the p by R lon ,-or Recognition, 
there being no ſuch thing in realitY, Feb. 23. 1672. Gray 
contra Watſon. 

In a ReduQion calling for Rights made to the 
or ſuch a man his Author, no proceſs was ſuſtained till the 
Heir of Line of that Author were called, but no neceflicy 
was found to call the Heirs of proviſion, or «/ttnus Heres, 
though they might compear and defend, lane 21, 1672. 
Creditors ofthe Laird of Crarg contra the Heretors. 

In a Reduction upon Inhibition, the Detender offering 
to purge by payment of the ſums, whereupon the lnhibj 
ow _—_ 9 —— thereto , the was 

ound obliged only to affign, fo as not to prej his 
Rights, .. rho the Inhibition, whice, i —__ 


of the Narrative, or bcing obtained withou: © cauſe, or 
inctiſement, or ſeducing the Granter againſt the will of his 
Friends, he being major when he granted the lame, 1»/y 18 
1676, Cockburn contra Viſcount of Oxenfoord. 

InaReduQion , the Defender producing a Right excly- 
five of the purſuers Title, was found ro ſtop. cerification, 
and not to be reterred to the diſcuſſing ofthe Realons, Isly 
4. 1678. Cuthbert contra Lady Rattar, Wigs i 

ReduRion upon Inbibition, as found to have noeffet, 
except as:0the ſum whereupon Inhibition proceeded, fo 
that the Right reduced might be a Title to Reduce other 
rights than theſe founded upon the ſaid ſum, lansary 7, 16s 
Hay contra Lady Balegerno. | 

Ina ReduQtion and Improbation ofall Rights of certain 
Lands, named asa part of the purſuers Barony, which had 
no enumeration of i's parts, a Term was aſſigned to the pur- 
ſuer to prove the Lands libelled to be a part of his Barony, 
and the ſame Term was aſſigned to the Defender to produce, 
with certification, in caie the purſuer at that time proved 
part and pertinent, which probation the Lords declared 
they would adviſe ſummarly at the Term, that the Deien- 
der might not be put to produce, till the puriuer firſt prov» 

 edpart and pertinent, Feb. 13, 1680. Earl of May contra 
Marqueis of Hant!y. | 

A ReduRion » as excluded by the produQion of the De- 
ſenders Fathers Charier of the Lands in queſtion, without 
neceſlity to inſtru that the Defender was aQually ſerved 
Heir to his Father, but that be might be ſerved Heir to theſe 
Lands, which Infettment was prior to the purſucrs lateft- 
ment produced, neither was the purjuers predeceſſors 1n- 

_ Fefiment ſuſtained by reply, unleis he weze ſerved Heirto 
his predeceſſor, 1»ly 13, 1680. Laud of Strowen contra the 
Marqueſs of Athol. 

ie TTL, $ ATGALITY _ 
the Sherift , the Clerk © i i 

from him, the Sheriffs Decreet I oy al 
beit Decreet was pronounced befo1e repledging, the ſame 
being done before the Court role, and albeirit was offered 
to be proven, the Lord of Regalities Charter was not pro- 
duced, though the Inſtrument of repledging did bear it pro- 
duced, ſeing the being of the Regality was notour in that 
place, December 16. 1671. Chiſhol/m contra Laid/aw. 

A Regality not having a Regiſter of Hornings,nor a place 
of Execuiion,theHorning was found valid,though not regi- 
[ © etal lanwary = 1672. Ccot contra bo of Temple. 

:ina ity, a Thief being Fugitive, not appearing 
on his accuſation, the Lord 01Bail ic was found not to have 
done wrong in ſummar intromiſlion with his Goods, with- 
out Horning, or declaring him otherways Fugitive than by 
AR of Court, according to the cuſtom of Regalitics, Des. 
6. 1672. /nnes contra Dow. 

In Regalitics the Eſcheats of Indwellers in the ity, 
albeit denounced at the Croſs of the Shire, where the Ke- 
gality haih no particular place of Denounciation, do fall 

\t0 the Lord or Baillie of Regality, Ine 19. 1674. Murray 
of Lock{ad contra Arnold. ; 

REGISTRATION of a Bond was ſuſtained upon 
the generil clauſe of Regiſtration within any competent 
ludges Books within Scot/and , only as tothe Seſſion and 
fuch other ludicatoties as theDebitor lives in,the time of the 
Regiſtration, lune 20. 1678. Scot of Burnfoot contra Fals 
coner and Edmonſton. 

RELIEF OF A GLEIB was found not toaf- 
feR ſingular ſucceſſors, Iune 24. 167 5, Snow contra Hamil- 
ton of Monk/and. G 

Relicf was found a valid perſonal objeion againſt a prin- 
cipal making uſe of a Gift of his Cautioners Liferent-Eſ\- 
cheat, falling upon that debt wherein he was Cautioner,ls/y 
22.1675, Memzeis of Caftlehill contra Kennedy of Auchti- 
fardel. 

A RELICT WAS FOVND only to havea 
Third, where there was one Bairn «nforisfamiliar, though 
both Heir and Ex-cu'or without Collation of the Heritage, 
lanuary 12.168 i.Trotter Lady Craigleeth contra RecherdLady 
Preſtonngrange., 

A REMOVING FROM DWELLING- 
HOVSES and aSoap-work was ſuſtained upon — 


was raiſed, and inſifted in before the Term of Removin 
ſring —_ only concluded, that the Defender ſhould 
Remove atihe Term, November 21, 1671+ Riddel contra 
Zim an. 
1n a Removing, a Defence upon a Tack unexpyred _ 
proponed, ihe purſuer was not luffered to reply that ſev 
Terms were refiling, and therefore the Detender ought to 
find Caution, or remove, which is only competent by way 
of Attion, bur if it were added to the lybel, the ſame would 
be ſuſtained without a new proceſs, Dec. 16,1671. Blair con- 
tia Brown. : ; . 
Removing for not finding Caution for the Tack. duty, 
was found not relevant, unleſs a years Rent were relting ihe 
time of the Citation, at leaſt at ltizcomeſtation, albeit the 
Tacki-man was Bankrupt, and in priſon for Debt, Lanwery 
3. 1672, Lady Binnie contza Sinclair. | 
Removing being decerned againſt a man to remove himz 
ſelf, Wites, Bairns, Cottars, &c. was found to make him 
lyable for the Violent Profits, ſeing his Subcennem's poſleſſt 
and that he did not removethem, and ofter the void poſle(- 
fion, albcic the Subtennents were not warned, or called 
in this Removing, I»ly 16, 1674, Earl of Argile contra 


bten, 
Removing, Vide Terce, Feb. 3. 1675, Barclay contra 
Dam aret Scot, 


Removing was found to require no previous charge be- 
fore tledion or Letters of rofleſſion, asin poyndings by 
the late AR of Farliament, which the Lords would notexz 
tend ex paritate rationis, lune 30.1675. Lady Stainybillconua 
Captain Burd. 


A Removing after a ReduQion, was Noppedtill the mes 
liorations were payed, ſuch as were pro and would 
raiſe the Rent, though made when the party poſſeſſed by a 


Right, and done as in ſo, Lanwary 18. 1676. Binning contra 
Brotherſftons, | , 
Removing from Houſes in ——_— was found ſuffici- 
cient to/be upon the fourth day after Whitſunday, by the cul- 
tom of that Burgh, but no longer, and that the Keys being 
delivered that day it was ſufficient to free the Tennent for 
houſe Mail, m_ lome part of his Goods were not remo- 
ved for lome tew dayes after, 1»/y 24-1 67 8.1ngliz of Cramond 
contra Children of Baillie Lermonth. _ 
Removing of Vaſſals, againſt »hom Certification was 
obtained, and Warning uiled, was found not to be elided by 
receiving the Few-duty, for Terms after the Warning, by a 
Lady or her Chamberlain, without a ſpecial warrand, or 
allowing Compis containing tbeſe Fes -duiies particularly, 
or knowing the ſameto be applyed to the Warners uſe, yet 
——— tothe Lady or Chamberlain bons fide, 
though without 8 | ang wairand, was found to liberat the 
Feners from any further Duty, for any Terms ſo payed, and 
that they might gontinue their poſſeſhon, yet did not im- 


ta from the Warning, bur that they might be re- 
| ——_ at Whitſunday , now fubſequent, Feb. 20. 1679. 
Earl of .A6b»yn contra his Vaſlals 


A Decreet of removing ſuflained, though pronounced 

before the Term, being only to caule the Tennent remove 
at the Term, lane 16, 1681. Lady Chatte contia Hali- 
burton, 
REPARATION OF MANSES bythe AQ 
of Parliament 1 662, ordaining the Heretors to repair to the 
valuc of 1 000 pounds, was found to extend to Liferenters, 
but that they were free of any ſhare, being expreſt in the 
ARt, Nov. 14. 1979. Miniſtes of contra Laird 
and Lady Beinffown, 

Reparntion of Tenements was found no real burden, 

Succeſlors, though provided to be allowed 
ina Tack, Feb. 5, 1680. Rar contra Finlayſon. 

REPROBATORS upon corrupting of Witneſſes, 
by giving, or promiling Bribes,or promptingWitneſles to de- 
pone, was found only probable byWrit,or Oath of the parties 
who adduced pm euDens - _—_ nm 
unlefs the Reprobators 0 t,pr0s 
ceeding upon theTeftimonies of the Witneſſes quarteled,this 
was topped till a furder beating, and was recalled, and Wit- 
neſles above exception were found competent, whether be- 
fore or after ientence, and the Witneſſes were ordained to 
be condeſcended upon, the firſt Interlocutor was Is/y 14. 
1671.and the ſecondFebrwary 20.167 2. Laird. Milntonn con- 
tra Lady Milntown, Wnt: . 

po before Sentence, for rejeting the Teſtimos 
ny of a Witneſs, as being Infamous, and a Va , as 
not admitted without ——_— Wimefs, Nov. 9, 1676. 
Captain Paterſon contra lobnſfouns. - 

Reprobator on Corruption was ſuſtained againſt a Wit- 
neſginſert, and that before Sentence, and admitted as an 
incident with the principal cauſe of Improbation, without 
new inrolling, Isly 12, 1677. Monteith of Carrubber contra 


Henryſon of F ordel.. 
Reprobuios was found not competent afier ſentence, afier 


deponed befage 
cil and Sheriff, but their Teſtimonies then, and ne» in this 
caule were compared, and ſome varying in their 
reſidence, & in their ſeveral Depoſitions,their Teltimonies 
were rejected. Scone of themwas appointedto be fiigmatized, 
yet the Decreer « as ſuſtained,as proven,by the Remnant uns 
varying Witneſſes, February 6. 1679 Irving contra lrng of 
Lentwrk, 

REQVISITION BY INSTRVYMENT was 
found null, ' becauſe it bore not a procuratory produced the 
time ofthe requiſition, . and albeit an other — was 
produced by the fame Noitar, bearing a P atory pro- 
duced, the Queſtion not being betwizt the Wodſetter and 
Reverſer, but betwixt a Creditor and Donatat , lans- 
ary 12, 1677, Creditors of the Laird of W; 47 Cons 
tra the Laird of Catherhaland the Lady of Wamphray. 

Requiſition of a ſum to a Minor, was found null, be- 
cauſe it was not madeto his Tutors and Curators, by Let- 
ters fromthe Lords, but only by an 1aftrument at the Mer- 
an Crols, Iwne1r5. 1680, Gorden contra Earl of Queenſ- 

errie. 

RES IVDICATA being proponed before /itis + 
conteſtation, to fiop Certification, was repelled, unleſs ir 
were inſtantly verified, as being of the nature of a declinator 
or dilator Defence, when ſo proponed, albeit with declara- 
tion, that it ſuch a day it were not proven, certification 
ſhould be granted ſimplicirer of conſent, but if it were pros 
poned after prodution and litizconteflation, that it were 
then as a perempror Defence, anda Term would be granted 
therefore, Febrwary 6.1672. Murray alias Crichton contiaMuar- 
ray of Braghtonn, 

Res Indicate in an Inferior Court, hinders not to take 
the like (entence in another, that the Execution may | wg 
ceed in that Difſtrit, but could proceed for no more than 
wasjudged in the tormer Court, Feb. 4. 1681. Vanlovan 
contra Bruce of Newtown. : 

RESOLVTION IMPORTS NO PRO- 
M1SE or obligation, though exprefi both by Word and 
Writ, in favours of near relations, Feb. 27. 1673. Kincard 
contra Deickgon. 

RESTITVTION OF A HORSE mas ſul 
tained from a Buyer bona fide, the Purſuer proving, that be- 
fore the Horle was his own, he had let him for hire, which 
excluded the preſumption of property from poſſeſſion, or 
buying, November 18. 1630. Forſyth flabler contra Kil« 
parric 

A RETOVR OF A SECOND BRO- 
THER ſerved Heirto his Father, when the old Brother 
was abſent, and repute dead, was found null by exception, 
_ notoriety of the elder Brothers being alive, albeit the 
elder Brother was now dead, and twenty years fince the fe- 
cond Brothers ſervice, in reipe& there was an Appryſing led 
againſt the eldeft Brother, as law fully charged to enter Heir 
tO his Father, andthe Appryſer in poſſeſſion during all the 
twenty years, albeit he entred in poſſeſſion by Aſlgnation 
to the Duties, granted by the ſecond Brother, ſeing thereby 
he could not defend himſelf, even in a poſſeſſory jadgmens 
againſt the eldeſtBrother, who returned meds tempore, fo that 
he might cloth bis poſſe lion with his Appryſing againſt his 
elder Brother, [anwary1t. 1673-. Lamb contra Anderſon. 

REVERENTIA MAKRITALIS, Vide Wife, 
January 24, 1674. Murray contra laffray and Murray, 

A REVERSION BEARKiNG, that failling 
Heirs-mail ofthe Granter, and of his Brothers body, that 
their DE ibould nada in favours - a Sifters-ſon 
upon payment of a certain ſum, being regi in the Regi 
fer of Reverfions, was found valid ainf a Sucs 
ceſſor, as a conditional Reverſion, and not as a ſubftituti- 
On, though the party to whom it was granted was never 1n- 
= —_— :6. 1679. Laizd of Lambertoun contra Lady 

endergue . 

A Reverſion bearing Lands redeemable within certain 


years, by the reyerſers proper Money, without borrowing, 


was found not purgeable before Declarator, by payment of 
the ſum, there being no requiſition, or prenws, but a fale 
for a competent price, lanwary 17. 1679, Beatſon contra 
Harrewer. 

A Reveiſion in the Terms of a Back- bond, to denude, u- 
pon certaip conditions, was found valid without regiltratis 
on, againſt a ſingular ſucceſſor in the Tenement, being 
within Burgh, becauſe of the exception in the AR of Parlia- 
ment 1617, anent Regiſtration of Seaſins and 
where theſe within Burgh are excepted, /anwary 18. 1681, 
Barrie contra Ha/yburton, 

ROBBER OF GOODS BY PYRACTYT 
at Sea, was found to makethe baver lyableto refiore » 
he had of the Goods robbed the time of the Citation, 
January 23. 1630, Vanportan contra Captain Dick, 

SALE OF BEAR by a Conmnatt with the Male- 
men, obliging the ſeller ro deliver ſuch a tity of Bear, 

ing fufficient mercacable ſtuff, was found not to import, 
that ut was ſufficient for Mavult, unleſs it had been ſo com- 

K2z muned, 


40 
muned, but either for Mault or Meal, and that if it was ſo 
comm , A roents ain in abſence, the being 
duly ſteeped and floored, and that it did not come, was not 
found ſufficient 


SA, 


Findlay. 

SALMOND FISHIN G was found to belong to 
a party Infeft in Lands, being a partof a Barony, with the 
clatiſe cum piſcationibus m aqua ae | which, was found 
a Title for preſcription, to conſtitute the Right ofthe Sal- 
mend Fifhigg, and was compleated by fourty years poſſeſs 
fion, February 7. 167 2, Fufertown contra Earl of Egling- 
toun, | 
Salmond fiſhing for ſome dayes yearly, was found con- 
fitute by an Infteftment of a Sheriff, and tourty years fo 
fion, though the Office bore no Salmond fifhing, but E- 
molumenrs in , Dec. 13. 1677. Earl of Morray con- 
tra Feuars on the Water of Neſs. = 

Salmond fiſhing was found confiitute by preſcription by a 
Torn, by Infeftmenr'in a Burgh and Burgal Lands, with 
the pertinents and fourty years poſſeſſion, albeit the Inteft- 
rents bore not Salmond fiſhing, but that another Heretor 

alſo with one Boat, & the Tos n with two, they 
ould both ſo continue, lanuar313-1680, Brown ofNwuntown 
contra Town of Kirkendbright. 

Salmond fiſhing was found conſtitute by a Biſhops Char- 
ter of Lanas cum prſcarriis, though the Biſhops Charter by 
the King was not produced, bur preſumed by the Biſhops 
_ pofſeffion by his Vaſfa!, /6:dem. 

SEASIN PROPRIIS MANIBVS bya 
Superiour in an Inftrument, bearing, the Tenor of a Re- 
—_— and that the Superiour having accepted the ſame, 

immediatly give _ —_—_— manibys, was ſuſtained 
without any warrand fubſcribed by the Superioyr in Writ, 
but only the Diſpoſition of the Vaſfal, containing the pro- 
curatory of Keſignation, there being no more ſolemn Right 
by «wh 892 in competition, lanuary 17. 1672, Towng 
contra on on . | . i —_ 

A Seaſin upon Reſignation, bearing, ſecundum Cartan 
ſaciendams by Bo Town Clerk within Burgh, and anotber 
Seaſin thereon, was found nul! as without war- 
rand, though there was a Revocation of all Diſpoſitions, 
which ſcemed to acknowledge a warrand, and though the 
cuſtom of the Burgh thus to Diſpone without other Ad- 
minicles was all » Iune 21, 1672. Mitchel contra 
Cowie, SER 

Seafin ofa patonrpanaing Non-entry by his Dopatar, 
was not found null for want of Regiſtration, ſeingthe AR 
of Parliament doth not fimply annul Seafins not firat, 
bur only in favours of er valid right, Iwne 12. 1673- 
Faw contra Lord Balmerinoh and Laird of Powrie. 

A Seafin within Burgh was ſuſtained, being given by the 
Town- Clerk as a Notrar, though not Regiſtrat in the Re- 

ifter of Seafins of the Shire, or in the Towns 

ooks, ſing the AR of Parliament anent nof 
$Seaſins, doth ſimply except Seaſins within from the 
whole AR, Feb. 24,1676. Swan contra Burnet. 


ASeaſin Regiſtrar, loſt, and the Nortar giving a 
nem draught rref out fin Powe, te Keeps of the 
Ref of Zeafing was 6 epplicetiga co mar 
it Regiſtrar, contorm to the firſt ion, 


ough this 
Sealin bore, to be'Written with another Hand , than that 
which was firſt preſented and Regiftrat, an. 2. 1678. Ram: 


of 1 {ors was found valid, though taken in the Night, 
nothing ot Fraud being qualified but poſtſon 


conform, Novem. 19. 1679. Arnoldand Paton 
in a Diſpofition, containing a 


contra Twrner. 

A Seafin _ a 
precept to Inteft, 4 ſe, & de ſe, being Confirmed, was 
tound to make the infeftment publick, feing the p! 

did not relate particularly to the Infeftment, ſe, ar de ſe, 
Ialy 15. 1680, Biſhop of. Aberdeen contraViicount of Ken- 
ure. 

A Seafſin was found valid, though there were but two Wit- 
nefles inſert, 1bidem. |; 

A Seaſin ofa Tenement given to the Heirs of the Marti- 
age, was found null by exception, albeit by Contra, rhe 

enement was provided to the Heirs of the dactioge, ſe- 
ing that was but perional, and no Infeſtmentby the Father 
upon theſe Terms, but the Father died Infetr, by an 
Infeftment to Heirs whatſomeyer, November 38. 1680,Stark, 
contra Kmcard. 

A Scaſin was ſuſtained, though it did not repeat the Pre- 
ceph and did only bear delrverance of the Grownd, there bez 
ing no more ſolemn Seafin compering, bur one take afrex 
the matrrer was litigious, December, 21. i680, L, Lamber- 
toun contra Laird of Polwwart. 

A Seaſin ofa Tenement within Burgh, by a Father to his 
ſon fot love and fayour, bearing Reſignation by the Father 
in a Baillies hand, was found not to inſtru n 


Our & Ware 


INDE X. 


S H, 


jou $Seaſin copied out of a Town's Books,figned by the pre- 


ſence Town Clerk, who was not Nottar thereto, "as townd 
not ſufficient as a principal Seaſin, or a Tranſumpt thereof 
but Commiſhon was gramed 10 inſpe@tthe Town Books, 
and compare this Sealin with it, which would ſuffice for a 
Tranſumpt, 1bidems. 

A SERVANTS FEE was found nocdue upon doing 
ſervice without agreement, uſe of payment, orreferenceto 
tothe Matters diſcretion, which it too low; the Lords would 
extend according to the ſervice , which ſervice was 


_ found probable by Witneſſes, for three years before the 


purſuit, and not for all years precceding,as being a currenc 
ſervice , which was not like to a Merchants current Ac- 
compt , February 12. 1640. Reſs comra Maſter of Sal. 
roun, 

Servants Fees, vide Executor-creditor, Nov. 25, r6t06. 
Crawfoord contra Hutton. | 


SERVICE OF AN ' HEIK in ſpecialte Lands, 
was found not to proceed a Seafin arr 
being in anne 1451. after the cuſtom of Seaſing, difiins 


from rheiz warrants, came in uſe, Feb. 26. 1681, Robery- 
ſon of Strowan contra Marqueſs of Athol, 


A Service was not to proceed to ſerve a perſon ts 
his predecefſor, ahoſs Infeſtment was produced, ſeing he 
was denuded by an expired Appryſing ; but the Heir-gen 
might quarrel the Appiyſing, as Heir-general to bim 
whom ut was led, Feb. 26, 16g1, Robertſon of Strewan cots 
tra Marqueſs of Athol.” * * F 

A SERV I TVDE oflaying over a Mi n,was 
found confiitute by A years poſſeſſion, and that there- 
by when the Water did waſh away the Ground fromn the end 
of the Damn , the Heretor of the Miln right to extend 
the Damn upon the ſervient Tencment, fo as it might be 
made effeyal with the leaft detriment, and w— vor 
obliged for any damnage occurring by Spaits, and by ocea- 
lion of his Damn wafbing away the Ground of the Ervien 
Tenemments lu/y 20. 4677,Laird of Gatirirown contra L,Ste- 
ven 


A Servitude of Pafturage, of a definit number of 
upon large' Muirs, was tound not to give intereſt to cay 
the Hererors, orTennents to Soum orRoum, that the ground 
might not be over-ftocked, to the prejudice of the ſeryi- 

_ lanwary 23. 1679, Dunlop contra the Laird of Dram- 
eltier. | 

A SHIP OR SHARE THEREOF ww 
found moveable, and arrcfiable, Iuly x8. 1677. Montrith 


Ys,» : : 
SHERIFF-DEPVT conftitate by the King, with 


the power of Deputation, neither hix abſence, not being 
wilful, nor his being arthe Kors, authorize the She- 
riff-Prcincipal to him , to put in a Sheriffs 
deput of his own ; In this caſe an UF before anſwer 
being extraſted , whereby both parties Fere to prove what 
OT nents the Loxds found it equivalent to an AR 
of Lit:ſcomeſtation, and refuſed any new (piences, or new 
7 pate laneg. 1681. Keith comtathe Eail 
of Sewthek, 

SIMVLATION by Rexention of Poſſeflion, ſome 
years after the Gift was granteg, but not through the 
Seals waz elided by the Donatars Oath, that the Gift was to 


his own bebove, for ſums due to higaſelf, whereof he ſhew 
the Bonds, and his Back-bond to the , noun 
the rebel concurred with him, in rin Gift, 'De- 
cember 12. 1673. Dickzon contra Mconllec b 

A SKIPPER wes who gh er tut rm 
of Silk-ware, which the Merchant put near the Pump, it 

ing proven ſufficient at the louſing, and free of all Leck- 
age, by thereafter the cuſtom of Securing Pumps, andthe 
condition of this Pump was allowed to be proven by Wit- 
neſles binc inde, Nev, 14. 1676, and Decemb, 5. 1676. Laws 
74 CONtra Angus. 

AS was found |yable for the damnage of Ware, 


h ing ofthe P i 
that the Ship bas wap no fufpition of Ship Ol tow- 
ſing, andthat the Merchand Logs 


the 
leing there was no extzaordinary accident by ſtreſs of As. 
ther, Never. 7. 1677. Lawrie contra Angus. 


A Skipper was found lyable for the damnage ofthe Mer- 
chand, ho having franghed him toa certyin port,defired 
him to diſload 4 part of the Loadning at the Sea, to be car- 
ried coa port tearer in his courſe, in another Kingdom, Feb, 
27- 1678. Lamownt contra Boſwel, 

A Skipper was found lyab for the Damnage of Ware, by 
ſea waterin the Road, th the Ship was ired at the 


port, and that the damnage was by a Leck after the Repara- 
tion, feing it was not proven to be by extraotdinary fireſy of 
Weather, or other accident that not be prevented, Is 
ly 24. 1 gu Lamownt contra Bojwel. 

A SPVILZiE WAS NOT INFERRED 
by bringing back Goods, which were paſtured on the 
Graund for the Maſters Rent, by the Shetiffy Warrand, = 


SP. INDEX. FU, ==» 


the Goods were ſold, but wrongout Intromiſſion was 
becauſe the Malters HypotheckWarrarids not the 
rornrt back the Goods ex intervalle, Feb. 9, 1676. Park, 


of Ri ſeley, 
ED not elided. becauſe the Horſe was 


found inthe D skaich, and was offered back within 

fouriy cight hours, cpon payment of the skaiih, Kor he 
0 ra 

-bogg a rn . bes appr fort au 


Water Fhoddes and had 
od Ioqeoies 
_ Lonilai 'o1 Goods in Coll 


. ol Goods in Cole ARS wm 
SE arcnts, 
cn _s \deing dove by 


Spun exrect , November 24. 1676, Grant 


foun, rp cngle rom gular the  ulls 
= (roncowcaes WE.v1 21, eee 


Stuart, 
AQ x12. I _ 10. os y 
wt uriues weren broken Man, Pr a 


ee 


Spuilzic ofa Horſe was not elided by putting him in a 
Poona non being Teathered npon Grais,» hich nas 
non» 10 retain, or approptiat the Horie, but 
only to be an infiruftion ot the skaith, which ſhould have 
been decerned by a ludge, and the Horſe poynded there- 

fore, Decemb. 2. 1679. a hn by 
A Spwizic being committed in unknown 
Jakitedin egya a party, in whole hands ſome of 
found, he not co and the 


tably co the os >Euugh that he ſhould be holden as Ac- 
ceſcrres ofike hole Spud, ſam 11. 1630. Gtrden 
I) iy OF "DEMITTING Ms 
" DTT and entering Miniſter, was found to 


exms\, v2. the Sowi and Separati [7 

NT "- only ts nec »hen 

and tha; the on in Aprpl, 

was did noc ww nee give the Demurer 

oo de, Pens 3. 1671. White 
Symentewn nnd Maſter lobn 


A St aff 
= was though pete afeting 
ell or Declaraton, Dicem. 6. 1673, v5 rom 


WAY Wedderly, 

4, Kipend nes found due ty the Incombent, who was 
tranſporicd at : tor one Term of that year, lantury 
oy a MM of Aberdern contra Heretors of 


ithin five years, was found 


— —__ or by their 
en, bu not by Deereer 
HEE 233. 1678, Baird contra Pacochionets of 


© Sxpendnnnoound dc 0 Mii ochipad 

exms afte ſition by a Synod, though the 

00k v4 ne imma Paroch Church, & be continged 
but payment morgb the Here- 


er Eden 


of 
| STRANGERS INSISTING in 
full Commi 


aq was and Ci- 

AT _— —— CO 
occls, or citing the (i upon bo days, 

your 18. 167. V ans contra Sd and Strangers of 


SE tak CED&GNTS SYBSCAIBING 
ed... ion to « Bond their 


_ not ſuſtain it for « part, bur for the » hole, the Aſ- 
figney proving, that it was their ulual ſubſcription proxe de 


, that ſubicribed the Afignation by the Wit® 
rt Nero a they Songh one of thei gaatiop by th to be 


Lg 1 RT EBees bor 


+ 4p incrarum , Inne 21. 1681. Counts CORR SI7 ate 


A Subfticution in Moveables found valid, the loffitnte 
being Confimed +, and nie 3 
form tothe Teſtament, » her B i 
humus, was ſecluded, and the lubſtiure, 1 
wie 
part, Chic a Stbe batt. halt, bob Relic) being 


Contrat of Marriage, and fo ied lame; the 
to the ſubſtirue, aetothe de part; yo 0c yrem 


(oe ap ene 0 OTE Gr 

: HR LVCRATIVE, nafoing o 

ly inferred by Heretable Rights, to 
(ps.vge i» i» Coliatezals, as of one , 

224 1674. 47 $Serom 


_ 


=—— 
valems, ns 
 »ichout making bj 
= ——— Phe 
Succeſfior Lucrative, ound not to/ inferred by an 
Infefrment, poſterior to the Purſuers Debt, on « Cons 
R—_ apts ceded 72 1678. A 
an 0 —-— 
eter Locus was inferred 
Orme —_— apo *h pry 
a his ſecond Wife, bra adge __ 
teft cdeh jon of te Matingy is thay praby he 
Lands, it bore 
OE DES 


\ Suctelſor Lucraive, wa inf the Heirof « 
— (png i Marriage, Febrkary 22, — gr 
SVMMONS OF DECLARATOR of pro- 
; _—_— wy . SaeBogs- 


pariew(s pon there ana 
claring tar fac Sur Ig fons ſhould be — 


A Summons was ſuſtain- 
ed, albeit the Tie being ies | his fetvice was 
the am mons, his ſervice vithia the pre- 


years, Molp 24. 1672, contra 


of fourry 
Hamel keg a party withoutthe Ki 
wit 
by the firſt Citation, was not futtai Arr 


—_— Croſs =_ rk Peer __ Shote of ah 
»nhin + _ mi, 1 about che 
Bonde, IEEE 1608, 


though the Loris might have refuted rroceſs till new Cita- 
tion, vet the parfui being favourable, and the former In- 
terlocutor not exrratedd. the Lords ſuſtained Proceſs, Dec- 
15.1680. Lady King/aſ3ie contrd Alexander, 

———— > R abſtcatd Aultures, the rs 


—— 4 -— 


- bis $1 though 
- Reſignation from the » in favours of another who was 


42 $ V. 


ſues is not bolden to prove the quantities, becauſe theDefens 
der 


propon | emo nor mph og 13 06k | 
* importing an acknowledgment thereof, /anwary 61681, 
bs Heterves of the 


Miln of Glenaſſen contra Tennentsotf 


Spadoc | 
"vl FyrEniOvA OR HIS DONATAR, 


purſuing for Non-entry, was excluded by the In ent, 
þ, in rept 


of the parties Infeft , albeit the Superiours pretended Fors 
faottare by rhe Yſurpers, was's 


oor —ax''y A any compeſitjon to the Superiour," Dec.'s. 


671. Black contra Ellers. | | 
s f ogenons , vx, the King receiving his Subraſſal'of 


_ courſe; without a ſpecial Gift, was found to have wo 


interpoſe 2 iout , the immediat Vaſſals 
Heir, November 26. 1672. Eart of Argile contra Mcleod 
A was to receive his 


= 
AID eill he payed a years Kent, bur 


during the legal, if he infiſted' not for 
t 


he might 
- Infettment, which only could exclude the Superiours Ca- 


ſualities, December 3.1672. Hay contra L, Eariftown. 

A Superiot having diſponed Lands to be holden of him- 
ſelf, wrt being eongees before Infeftment, he 
was found toIn Aſſigney, although Heirs 
and Afigneys were not the 

» way not in terms aol 1 wrns Meter _ 
Taruary ty. "1673. Ogilvie contra Kenloch of Bandoch. 
1 gifii before it vaiked, the full 


A or ___ 
Rent was hottound due from theCitation, but only from the 
concourſe of the Heir of that Superior, after the cs 
fell by the death of the Vaſſal,” Feb. 17, 1675. Stwart conra 
Lot Forrefer. 
A Superiorhaving i ſed a n betwixt him and 
his vaſial, he Infeftment of the perſon interpoſed was found 
= by exception, July 16: 169 5. Laird of Kelhead contra 
is Vaſlals, | 


A Superior obtaini ft of his own Ward in his own 
name, Orto his hone gn found to have no intereſt to 


- extend the ſame againſt his Vaſſals, having abſolute wars 


randice then for a proportion of the co tion, albeit 
the Ward were ſubſequent to the Vaſlals Right, December 1. 
11676. Lord Lindſay contra Grierſon of Bargalten. - 

A jor was found to have Rightto the Marriage of 
after the Superior had accepted 


not Infeft before the reſigners death, Nev. 14. 1677, St, 


'*Wiltam Pur ves Contra Strachan of Kmaldre, 


The Superior of a forfaulted perſon mediat or immediat, 
was found oblidged to receive a Donatar upon the Kings 
preſentation gratis, without preſent payment of the Non- 


. entry duties till Declarator, bere the Immediat Superior 


nor entering, the Donatar was decerhed to loſs the ſuperio- 
rity, during his life. - aud his ſuperior was decerned to enter 


- the Donatar, Ilwne 25. 1680, Laird of Blary contra Lord 


Montgomery. = | . 

SVPERIORITY implyeth and carrieth with it all 
Caſualicies, requiring decſarator, which belong only to the 
- Superiors Heir, 01 his ar Succeſſor, albeit they be 
not expreſt in the rights, unleſs they be ſeparat by Gifr,- or 
liquidat by Declarator, but Feu and Blenſh-duties, Ward- 
duties, Nonentry du:ics, and Liferent Eicheat being de- 


- Clared by the Defunt, fall to his Executors, July 11. 


_- Robert Faw contia Lord Balmerime and Laird of 


Superiority was found to carry therewith te a ſingular 
| Pies -wayr A bygone Pew-dinies and the right ro annul a 
Few, for not payment thereof, unleſs the Few-duties had 
been ſeparat from the Superiority before the ſingular Succel- 
ſors righr, either by a Decreet, or tion intimat, and 
a Diipoſition of the Superiority ir felt, was found ro import 
an Aſignationo the: bygone Few-duries, and to no 
intimation, and thereby to exclude the ReduRion ob non ſo- 
lutum canonem, for the years preceeding the ſingular Suc- 
ceſſors Right, Decem. 14. 1676. Earl of Argile contra Lord 
Mc 


- Superiority falling by Succeſſion to Heirs-female, the 
Vaſſals Heir was not found oblidged to take Infeftment 
from the Superiors Heirs-portioners ſeverally, but either 
from. all joynily, or from the eldett by her prerogative, 1»/y 
30. 1678. Lady Zx({7 contra I > | 

SVPERAANTROMISSION, was found not to 
make an Executor lyable, though it was alledged to be dolo; 
Fe ominied, but that it behoved to be confirmed, /wne 8. 
1676, Irvmyg contra Forbes of Tolquhen, 

A SYSPENSI ON of a Decreet i» foro, having 


cuſs rhe ſuſpenſion againſt the Charger, who infifted not 

January 14. 1674, Acinto:h contra kenzie, , , 

In a Suſpenfion, Compenſation being _proponed as one 
ed 


ha a Deczect, for murual excinftion w 

A ſed, and the Charger not having pier or 
either conditions, nor the blank Afſignation ever having 
been delivered ro the Charger by content of the $ 

or by the Authority of the ludge, the Suſpender was ſuffered 
to refile, and make uſe of his right, wherewith be would 
have compenſed, albeit medio tempore, there was a ſuperve, 
nient Law ſuſpending the Charge, as being a publi@ deb, 


© December y. 1674. Lord Balmerins contra Creditors 0fDick, 


and Tennents of Nerth-berwick, _ 

In Suſpet when Bills ate offered tothe Clerk, he is 
without to offer them ts the Ordins ho is not ro 
21/10 m9 ene ee them, and if he fihd no relevant 

n, and competent inftraRions, he is to mark them as 
refuled, cirber as not relevant, or not infiruted, and if he 


- find ground tb. pals them, hes th- = to fign the Bill, and 


may thereafrer give any party a ſight, and may ſupetceed ex- 
ecution for atitne, not exceeding a Moneth, the Clerk is 
ordained to _ refuſed Balls w hich cannot be paſt upon 


the ſame by any other Ord but two at 
at of Sederum, February 5. A =_ 


A Bill of Suſpenſion, whereupon the ſuſpenſion was ors 
dained to bediſcuſt, was found equivalent to Letters of fuſ- 
penſion, paſt the Signer, to ſtop execution till a Decreet 
were extracted, and that pronouncing of a Decreet, i 
the Letters orderly proceeded, did not warrand the execus 
tion , but the _ is i rwto till the Decreet of 
Suſpenſion be extrated, lanwary 13. 1681. Dick contra 


SVBTACKS of Teynds, granted by the princi 
Tackſ man to the Heretors, an agency ood ere 
ay and while the ſums were repayecd, ' was found null, as to 
fingular ſaccefſors, as to all years after the firft five, as not 
mm —_ 7 iſh, 1»/y 8. 1673, Montgomery comra 
P i of - . In HR ob — - Hm 
bearing an Afſignation to all right, the principal Tack{-man 
had for ſecuting the ſum, —_ not redemption, the 
Afﬀfignation was ſuftained, Is/y 27, 1673. Montgomery contra 
Maonitgemery of Bridg-end. - 

A TACK WAS FOVND NOT ASSIG- 
NABLE, becauſe A were not therein expreſt, 
though tbe Tackſ:man might grant Sub-tacks, it being ſetr 
to him and his Sub-teancnts, Janwary 3. 1672. Lady Bmmning 
contra Semclair. oh eff 

But a Liferent Tack was found Aſſignable, not expreſſing 
Aſigneys, I#ly 16. 1672. Duff contra Fouler. * 

A Tack comained in a Keverfion was ſuſtained, unleſs 
far within the worth , when the Land was wodfet,. Vide 
Wodſet, Dowglaſt of Mortoun comra Verner. 

A Tack by a Son to his Father, ſetting the Lands provid- 
_ the I the avail, CO or atthe Con- 

or Marriage, was null, lw/y 16. 1672, 
Dwuff contra Fowler. | _—_——_— 
A Tack forſeven years, for four ies yearly, and diſ- 
the Annualrent of a ſam till the Principal »ere pay- 
ed, was found only valid againſt fingular Succeſſor, as to 
the ſeven lane 27. 1674. Peacock contra Lawder. 

A Tack fet to the Tackſ-man-ſo many years, was found 
to expire, > 4 of theſe who might have been 
Heirs, but no ſervice fora Tack, I#/y 9. 1675, Hume 
contra lohnfton of Oldwals. 

A Tack-duty was found to affe& all theſe who had rizht 
to ſhare ofthe Tack, not pro tanto, but in ſolidum, in (o tar 
as their Intromifſion could extend, 1ly 14. 1675, Old 
Colledge of Aberdeen contra Earl of Northek, 

- A Tackbya owns a ww wy to his Wiſes 
bearing ntry to be at the Husbands death, and 

the endurance for the Wifes life, was excluded by an Infeft- 
ment in wodſer, granted by the Husband after che Tack, 
and tuch Tacks were found notto be effetual againſt ſingu- 
lar Succeſſors, as Infefimenrs granted to Wifes upon, or in 
_ of the provifions in their Contrafts, but ſuch Tacks 
venopoſleſſion, and cannot be known, but may inſnare 
Creditors,albeit the Tack nas in place of a Wodlet provided 
to 
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to the Wife, and redeemed after the Marriage, and albeit 
the cuſtom of the place admint«d only Intefrments to Bur- 

. and no lnfefiments in ferent to Wifes, Feb, 24+ 
1676, Cullen contra Town of Aberdeen. 

A Tack was found to have Bs _ of 6 peg 
lndgment, by ſeven years peaceable poſſeſhon, if it to 
Jour by an en neceſſity to inftrut chat be was 
Infeft, Decemb. 1, 1676. Hume contra Scot. 

Tack ot Teynds was tlided by payment of more than 
the Tack-duy, albeit it was alledged to be by way of gratiz 
fication, November 9. 1677. Ratherfoord conra Murray of 


Shoring: 

-A Tack for definic years, bearing a definit ſum to be de- 
tained for the Tack\-mans Annualrent, anc paying two do- 
zen of Capons of relief, ant] publi@ burden, was tound vas 
lid againft a fingular Succeffor Infeft, who was oply found 
to have right io the Fouls, and relief till the Tack-man 
were ſ December 11. 1677. Oliphant contra Proveſt 


Currie. ; 

A Tackof Teynds was found paſt from , by accepring as 
mother Tack of a different Duty and Endurance, hangs it 
contained x Katification of the former Tack, as being in- 
confiftent therewith, lawnwery 23.1678, Duke of Landerdale 
contra Earl of Twedde/l, 

A Tackof Teynds was found to _ the Ix of a 

1 th ſet by a Liferenter, for years 


AT ack bearing a Clauſe, that the Tencment ſet, being ruins 
be repaired by the Tennent, andallowed in ibe 


not to defend theTennemt againſt the buyer of thetenement, 

to *hom the Tack-duty was found due from bis entry, and 

the claulc was only perſonal againſt the Serter, Feb. 5.1680. 
ac contra Fralayſen. - 

A Tack was found not to accreſceto the Tackſ-mans Re- 
lia, who was Infeft in the Land, -with abſolute Warran- 
dice, as not being granted to Aſfigneys, lane 18. 1610- 
Hume contra Lyel 


A Tack of Teynds gr to an Heretor, and his firſt 
wwo Heirs entering, &c. was carried by an Adjudication 
againſt the ſecond Heir, albeit it bore no Aſſigneys, Ne- 
vemb.16,\ 630. Drummendand the Archbiſhop of St, An- 


drews contra Dalrymple. 
' A Tack of Tenements in Burgh, w hereof the 
Emry was found to be anterior to the Tack, was found 


not to oblige the ſerrer to give the void poſſcſhon to 
the Tacks- man, Febrwary 3. 16831. Mar,wel contra Mont- 


TAILZIE ofaſum of Money, lentinthir Terms, to 
be payed1o the Creditor and the Heirs of bis Body, which 
failzying , to his Father and rhe Heirs of his Body, which 
failzying, to a perſon named, his Heirs and A $ whats 
ſomever, the Creditor being obliged to do no hurtful 
to the Tailzie, and the Debitor was not obliged to pay with- 
out the conſent of the perſon named, was found to give in- 
tereft io that perſon as Heir of Tailzie, to declare that this 
fum was unwarrantably payed, without his conſent,or or- 
der of Law, by Conſigning it to be imployed in the ſame 
Terms, and therefore the itor was ordained to make up 
the ſecurity again, and thatthe Heir of Tailzie would not 

Debitor in that which was contrary to the 
Terms of the Tailzie, but reſerving to Creditors, how far 
they could afﬀfe@ the ſums for the firſt Fiars debt ; or whe- 
ther the Terms of the Tailzie would only exclude the Fiars 
yoluntary deeds, altering the Tailzic, or ifalſo deeds done 
for the Fiars neceſſary uſe, Feb, 3. 1674. Drammend 
contra Drammoend, | 

Tailzie, »:de Clanſe, vide Subſtitution, 

TEINDS WERE FOVND TO BE CAR- 
K1ED by a Diſpoſition of Lands, though there was no 
mention of Teinds therein, feing it contained an Aſſigna- 
tion to the Tennents Tacks, who payed a joynt-Duty for 
Stock and Teind , with an obligement to pay the Miniſters 
Stipend, Feb. 27. 167 2. Scot contra Muirhead. 

Teinds Viccarage de jure communi debeniny pareche nifi 
alterins jus appareat, th there was nopoſiefiion inftrus 
Qed, vor any further but the Miniſters preſentation, ſei 

- the Heretors pretended no other Right than Preſcription 0 
freedom , nor payment to any other having Right, Lanwary 
14,1674. lobnffon contra Stuart. 

Teinds inclvded, » as not inferred by an Infeftment, ha- 
ving wo diftint Reddend#:, one for the Stock, another for 
the Teind though it borethe Teind included, lu/y 13,1678 
Laird of Monn:mark contra Laird of Pirfoddel:. 

Teinds being of old in uſe of payment by RentalledBolls, 
and thereafter a Tack for a definitti which being ex- 
pyred, the Heretors were found lyable for the uſe of pay- 
ment by the Tack, till inhibition, and for the full value 
thereafter, and were not liberat by offering the old Remial- 
ed Bolls, December 13.1679, Colledge of Aberdene contra 
—_ - ack by 

- Teinds being ſetin T way of ContraQ, were found 

notto obligs a fingular Succeſlor of ihe Land, to pay the 


Tack-duty, lane 30. 16830. Adair contra Nerwtboch. 

Pacſonage-Teinds, found not to preſcribe as Viccarage 
Teinds, which are local, bur bygones tound not due, th: 
ſame being bone fide drawn and conſumed, for foutty years 
and more, without interruption, luge 16. 16814 Frierland 
Miniſter contra L. Orbiffoun, 

A:TENOR WAS. SYSTAINED agiinſt an 
apparent Heir, being only a Declararor, not concludirig 

ymem, and the Adminicles being only Lerrers of Horm- 
ing and Inhibition, relating the Tenor, yet were not found 
to prove the Tenor, but to ftand as Adminicles, feing there 
might be provilions inſert, not proper 10, be in the Hork- 
ing, or lohibition, bur that the Tenor behoved ts be pro- 
ven by Witneſles, Decexmb. 12, 1672, Brody of Lethen contia 
Douglas of Mulderg. 

Tenors of Bonds of proviſion to Children, was fuſtainefd 
to be proven without any other Adminicle , bat 
doubles under Nottars hands, and the Heirs Oath of Ca- 
lumny, whodeponed he ſan Bonds of Proviſion, but its 
membred got the Tenor, which Tenors were proven by the 
Oaths anne Mc oem. and we in che [aſtrument, ats 
reſting cs upon Collation with the principals, Nov. 
97,1673. Chiſho/m contra Chiſholm. 

Tevor of a Contratt of Marriag: was ſuſtained without 
any Adminicle in Writ, but theſcrol ot the Commraet by the 
hand oftheWriter that drew it, the caſws amiſ7ionir being of- 
ſered polutively to be proven, that the Husband did tear the 
Contra, though ir eoniained cxt5a0rdinary claules, and 
no queſtion being moved during the Husbands life, lwne 9- 
1674, Cunmmghame contra Greenley:. 

TheTenot of a Diſpoſition was not ſuſtained to be proven 
by Wuneſſes »ho ayit, unlets they bad been Witneſſes to 
the Diſponers Warrafit to the Nottarsto fubſcribeir, feing 
it, was taken up from the Kegiſter by the parry, when the 
principal Writs were taken , and ſo was vehemently ſul: 
= of Forgery, as being wiltully concealed, or cancelled, 

y 15. 1675, Fumartoncontra Lutefoor, © 

The Tenor of a Diſpoſition. was found proven without 
any Adminicle , but the Inſtrument ota Nottar, and the 
Oath ofan appearand Heir of the Diſponer, bearing, that 
he ſaw the Diipoſition in queſtion in the puiſſuers hand, and 
the Writer and Witneſſes producing the ſcroll, by whichthey 
diew the Writ, and deponing conform, without proving 
the ceſus amiſrionis, not being a Writ accuſtomed to be re- 

ired, Lonwary 2. 1680. Lithgow contra Marray and Lith- 


gow. 
The Tenor of a Bond of borrowed Money, was found 


proven, though the delivery oft the Money was norproven, 
RO RINBamen the Clerks, and adiſpute there- 
on, without alledgance of fallhood, and the Tenor proven 
by the Ordinar, the Clerks, and the Advocats, who pro» 
duced their /nformation tor clearing the Diſpute, the queſti= 
on alſo was not betwixt the Debitor and Creditor, but bez 
twixt the Creditor and a perſon, whole name was put there- 
in, in truſt, lanwary t13. 1681. Calderwood contra Conrtee. 

FAG en WAS FOVND > RS 
to againſt Removing, upon an Appryfing, led again! 
the Husbands Heir, ſcing the — —_— notkenned, but 
brooked pro indrviſo, and lo behoved to cede the poſſeflion 
-_y *—— ofthe Fiar, Feb. z. 1675+ Barclayton- 
tra . 

A Terce of a Barony was found not exciuded by an annu- 
alrent out of that Barony, morenor a Terce, butthe Terce 
was only ſuſtained as 1o a third ofthe Rent of the Barony, 
over and above the Arnualrent, lanwary 25. 1681. y 
Craigleith contra Recheid Lady Preftoungrange, This was 
thereafter Rtopped tobe turther heard. 

TEAM OF PATMENT of Stipends being Vi- 
Qual, though it be not payed at Martinmaſs, it is receivygble 
on Cand/cmaſ; day, and an offer made when part was W- 
ing, to deliver the reſt, was found (ufficient, ſo as time was 

ed to meaſure Viftaal, and to bring Horſe to carry it 
away, but that neither being demanded, nor offered, the 
price was not ſuſtained, according to the Lambmaſ3 Fiers, 
when the price roſe to the double, nor according to the 
Candlemaſs Fiers, but the Lords modified betwix:t the two, 
lane 16. 1675. Gray contra Laird of Cockburn. 

A TESTAMENT naming Tutors, was found vi- 
lid, the Detun@ not being able to ſubſcribe, having given 
warrant to Miniſters to ſubſcribe, though he died before 
= tully ſubſcribed, lanwery 18. 1678. Graycontra Lady 
Balgerne. 

A Teſtament ſubſcribed by Nottars upon a blank Paper, 
and filled up afier the Defunas death, was tound null, and 
7 Nouars depoſed , November 20. 1680. Stwart contra 

mith, 

Teſtament, vide Minor, November 30. 1680, Stevinſon 
contra Allans. 

THIRLAGE WAS FOVND CONSTI 
TVTE by A@ of Court, and long poſſeſſion of In-Towns 
Multure of Oats, not extending to bear that was ſold by 
conſtant uſe known to the Milners, lanuwary 24, 1473. Bar- 

ner of Cu/tmiln contra Collier of Halcroft, At Adviving the 
L 2 Pro- 
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Jbaa in this Cauſe, the AR of Thi omnium 
TER 


Pane ether plays Fro or was ſold, cuher 
which was found to preſcervethe Thirlage, 


Thirlage enmn:#m granorum creſcentrum, upon ſuch a Te- 
nement, was found to aftrift all, without exception of the 
Siolins, lnly 29. 1673. Dundaſs of Breaſt-miln contra Skeen 


i "2s not found conſtitute by an Abbots Infeſt- 
obo >" with the Multares of the Lands in quefti- 
on, ſeing the Defender was not aſtried by his own infeft- 
menis, unleſs theſe Titles which were not compleat Rights, 
but Titles for poſſeſſion, were fortified with -_ years 

- by 


| 7p but the Thirlage was | 
a Bond of Thirlage and long - without 
I ipgthat the Grameer of the was Hereror at that 
WnNe, another were proven to have been then Here: 
207, Decenbey 12, 1673. Laind of Pittarro comma Sywary. 
Thirlage to a Miln with Mulcures, uled and wont in 
neral, without exprefling the quantity, was found to mak 
the quantity or Bannock according to long cuſtom, albeic 


not taken by an meaſure, _ y increaſt 
Gee eatid rent afaFes ko A 


tulal of found - 
= bad been offered, or had expreſt ſor the cauſe of 
a lanuary 2, 1673. Town of Inverneſs contra Forbes 

Culledm. 

Thizlage was inferred from fourty years poſſeſſion of dry 
Mukures, lu/y23, 167 5 . Kmmnaird contra Drummond. 

i was found conſtitute by a Decreet ute the 

nr nee y meme decerning them to pay the Mu 
ture in all ti i t 


of Pittarro contra Stwart of Red mire. 
Thitlage of Kirklands to a Miln, of old ro 
Kirk-men, was not inferred by paying of in-crown Mul- 
ingin.of Damns, atd by 
, forny 
gs. L»ly 17. 1477. Roſe of Kilravock contra Meckenzir bf 
Thirlage was found cenfiieute by Infefi nem of a Min 
with accuſtomed Multures of the Lands pon, and 
| pn + unleſs the Umertup- 
10n were by going to other Milne for a # hole year, 
endneatoects Car of abfiradion, abektthe Lands 
were Feued before the lnfctument of rhe Mila, with a Feu- 


Balmerimob coma Arnes of Cockbarn. 

Thizlage of invedt« & il/ats, conftirute by a Towns Chat- 
ter, was tound effetualeven as to the Grain that grew ln the 
Thirl of the Miln, and had payed, or was lyable to pay 
Muliures, as grons creſtewtia, whereby che ſame Grain fell 
ro double Muliure to the ſame Miln, by two diftint 
ndiebfoqueet Thirlages, feing the Town might hun the 
hazaid,, by buying Gotns out of other Lands not Thitled 
to that Mila, or othervays they might evatutt theit od 
Thixl ofthe Mila, December, 11. 1678. Ramſay contrathe 
Town of Kirkaldy. 

Thitlage of invefla & illata, Remy on and Water 
wicthina Town, was extended not only to Malt nave within 
the Towns Libertics, but co Mal: browen within che ſkrfie, 

by ancient cuſtom it was provenſo poſſeſſed, but 
wasnotextended to Mcal baken »ithin rhe Town, of which 
there was no fuch cuitom proven, Novemb. a4, 16806. Ram- 
ſay conua Town of Kirkaldy. 

Thirlage was found to carry the Multure, both of Stock 
and Teind, by preictiption of poſleflivn, without cxctpti- 
on of Teind, and alio of all jold Corns, but not ts reach 
Seed and Horie- Corns, lanwary ai. i681. Gritsſor tolitta 
Gordon of Spadeck, ack , 

TOCHER,a Father ngReperition of hiy Daughters 
Tocher,as dying within year &day,being Matfitd the 230 ay 
ofNovember,at eleven aclbck inthe morning,and dyin the 

t the To- 
that the day 

+ 


next 23 day of November, at cleven aclock at h 
cher » as tound to belongto the Husband, 
being adjeaed to the year, was only to (hug 
lane 7. 4681, Wedded cofura Salmond, 


INDEX, 


Mulure was payed for 


TR, 


TRANSACTION was not inferred by making 
payment pendente proceſw, ſeing there was no abatememn ob- 
tained, lenwary 10.1673. Ramſey contra Reberyſon. 

TranſaQtion was not inferred by a Bond upon 
former Accompts, albeit the receiver of the Bonds was ob. 
liged to giye payment upon a general Diſcharge, the 
Inftru&ions of the former debt were not given up. unleſsa 
greater ſum had been claimed, dbdo af nccopmcaly Tianſ- 
aQtion, Feb. 13. 1620. Burnet contra Ewing, 

IN A TRANSFERRENCE, a ſeveral paſſive 
Title being Libelled, which was tot it the former Proceſs, 
was i Lanuary 7. 1676, Da{gire:h comm Laird of 
Dwntreath. 

Tiansferrence was found to need no new Inrolment, but 
to proceed with the principal Cauſe as itwas inzolled, Lowery 
20. 1676. Gordon contra Lord, X 

TAVST TO BYY GOODS, 

with the Trafters Mobey, but were mor or 
not to confiitue the pro- 


perty of theſe Goods in the Truſter, but in oa lp wovenary 
ted, whole fervant bought, abd received them name, 
and for che fe and behove of the perſon i without 
mention of the Trufter, #ho hever obtained by 
had a perjonal ob- 
Creditors of the 


received in his name, was 


he was tot required, cither to do diligen to denude, 
but he having transferred , was found lyable, albeit he 
efteredto theparty aRetrocefſion, In/y i 3$.1672.Watſen cong 


tra Bruce. 
bod Aff . jon by a Wile to hey wry wr bas 
» was preferred by preſumptions, to be ts the behove 
the Husdand, as being Gone Then the Wife nas ncar her 
wo Tl of all ker Means without ROC 
Ment, the Alligs being exam ex off6ci 
that the A on wasgramed to him for 1000 pound, lent 
by hin ro fs Brother theWifesHusband. which Oath not be- 
np by the reference ofthe party, but ex officio,did not take off 
the —___— nor prove the debt, without Infiru- 
Frenjoyrd the Wifes wb oleMens i Pn th 
1370S w cans, wit any o 
his Brother, who conſemcetl vith him © ſeveral Diſchar- 


ges, a! acknowledged be got the Affignation from bis 
rothers Adv ” naw. gee} found a 

Dowetion, ro the behove of the and (o revyockabie, 

January 22. 1693. Watſoh contra Brace. 
Truſt was found not .ptoven by a 


ded, which was not ſuſtained asan Adminicle of the Truſt, 
being ſudſtribed the ajedtheſbes the Subicriber » ben 
the Witineſfes whether he or not, 
Atrdec 
ruſt was an uion te @ ſung, that 
in an by kita, wbo — of 
ana » W a Pp 
paytnenc, lwmary $+ 1607s. Ea PO] Nertberk, 
(Hp 
Trot of ſition by « Crand-father to hi by 
del thereof to athird party a ſtranger, was nor 
Joynttruſt for both i redeliver nt the 
leaſed, 7 to Ives | it 4 the oye after the 
"wean 
Ivey, tad when the Liga: 64 crack and the D 
= yet the Dilpvlitioh, Lonwarg 25+ 1677p. Ker 
, 
to his Cautivftt, for bis tel intimaing the = 
» c » A ” 
though It way pot delivered io 1 > ra. ny yer was found 
ſkrtie by Ethibition, lan#«ry i 8. 1 677.D1ch of Grange contre 
Olphamt 01 Gaik, 
inferred, if that were Creditor to the Procurer of the 
bond, but it wi8 (hence preſumed to be in jecurity, 
debr, 1#/y 1 2. 1897. Bain contra Mcmillan, 
Truſt of4 Gift vf Eichear, taken in the name of a Do- 


it tg} be put with othet ſums, belon 
contra Laid of 
*Prtt 
td inpdtt an ididluce delivgry, to rake iti he Dione 
» where hothing did appear what 
epoli- 
Toft wat H0tin oy tDebioce gradgingen 
effe&ual tothe Cautibner, and that he might recover the 
in taking Bofids in a third parties name, was not 
tight e16t be given up by the Procuret, or afteſted by bis 
Hatar, was found to the behove of his Good-brother, »ho 


* Only was coAccthESd in the Eſtate of the Rebel, and infer- 


red, | the Expences of the Gift, and the Decierator 
following thetevh, and t of that proceſs #55 
by thit Good brother, and that after the Donaraty denth, 

$ children confirtned his Ti ent, without mention of 
the tums befalling by the Gift, though vezs conkiderable, 
but they were cotifitmed as omyſs, inthe name ofa Friend 
ofthac Good-btochers, having ao inthcelt ot his own, .- 


beit the Donatar had deponed that the Gift was to his own 
behove, and that he might diſpolc of it as he pleaſed, in refs 
pet he had not deponed at the ordinary time, or on Inter- 
rogators by the other party, and therefore was aop—_ to 
be Re-examined ſeveral Interrogators,and ipecially, 
whether his Good- brother had told him before this Gitt was 
taken, that he would rake itin his name, and that the Do- 
natar having lived (cveral years after, and did not depone, 
ſothat his Oath was but jur amentum credulitatis, that he had 
given no promiſe, or Back-bend in favours of his Good- 
brother, whence he hath conceived he might diſpole of the 

gift at his pleaſure, and ſoit was to his own behove, in 
which he was miſtaken, ſing truſt may conſilt without any 
Promiſe or Back- bond, Feb 1 1. 1679. Forbes of Balvenie cons 
tra Laird of Boyn, : 

Truſt being alledged, and the party deponing, that the 
Right oct own behove, and notin truſt, he was Re- 
examined, what his meaning was, in denying of the truſt, 
whether it was only that he gave no promile, or Back-bond 
to apply the right and benefit in whole, or in partto ano- 
ther, or whether the (rue meaning of the deſign was, that 
another putting him upon acquiting the Gitt of Non-entry 
of Lands, bought by him, the whole benefit ſhould 
not be applyed to the Deponent, Decem. 20. 1679. Laird of 
Powrie conra Maud of Balumbie, 

A Truſty in a Wodlet having acquired a Right of For- 
faultur thereto, it was foundio accreice, the pariy paying the 
Truity, »hat he gave tor the fame, and bis acquiring the 
Right of Reverſion did not hinder the Furſuers Right of Rez 
demption againſt the Truſty , but the ſame was reſerved 
as exert, fons 22+. 1681. Paton contra Stirling of Arr- 
doch, 

TVRPIS CAVSA being alledged againſt a Bond 
granted by a perſon in ſuit of a Woman, to her Step-father 
tor Expences, ſuſtained only in ſo far as the Step-faiber 
could give Evidence of Expences , but that he could 
take nothing by gratification in the time of the ſuit, we 
23+ 1680, Hamilton of Baiderſtown contra Borthwick, 

aA TYTOR WAd FOVND TO 
HAVE NO INTEREST to compel his Con- 
tutors to fiad Cayu.ion, or to warrant him of their 
ating, wherein they out- voted him, ordid AR without acs 
quainting lizm, or to quite their Tutory to him, on Cauriz 
on to wairant them, but that his ordinary courſe was to re- 
movethem, it they malyerſed, yet they were found oblig- 
ed v6 renue their Caution, the former Cantioner being 
dead. aud none to repreſent him, Ine 27. 1672. Stirling 
contra the Remnant Tutors of Gevan. 

A Tutor was found obliged to imploy the Annualrents 
G1 Fupils jlums, duc before bis Tutory, within a year after 
his acceptance, and to pay Annualrent for theſe anuualstor 
that year, though he be not lyable for the Annualrent of his 
Pupils current Annualrent, during the Tutory, but only to 
leave them imployed for Annualrent at the Iſh thereof, Feb. 
27+ 1673. Doxglas contra Gray. 

A Tutor was found to have the Cuſtody of his Pupil, 
who was an Heretrix, and not her Mother, though ſhe of- 
fered to interitain her gratis, being married to a lecond Hus- 
band, February 5, 1675. Fullerton contra Lady Boyn, 

A Tutors Aſligney purſuing him who was Pupil as Heir 
to his Father, the proceis was ſtopped for a time, that there 
might be a Tutors Accompt ended, though it was ten 
years lance he palt his pupillaritys 1/y 7.1676, Spence Contra 
Scot. 

A Tutor was found lyable for the damaoage of his Pupils, 
who were provided to their Fathers Eltate, by their Fathers 
Contra of Mairiage, whereupon there was no Infeftment, 
but the Fathers Infefiment being to Heirs male, his Bros 
ther entered, and diſponcd to the Tutors Brother, whereby 
the Pupils wete excluded, which the Tutors might have pre» 
venied , by an Inhibition upon the Contract againſt the 
Heirs:male, lanwary 13. 1679. Ferguſon contra Ferguſon 
their Tutor. 

ATutor was found lyable for a ſum of his Pupils, which was 
lo(t through negligence, albcit the Tutor alledged that he 
knew not of the Bond now produced by thePupil, which was 

reſumed to be in the Charter:chiſt, unleſs the Tutor prove 

y Wuneſſes, that he made ſearch, and found it not, nor 
any inventary that made 'mention of it, or where it was, 
June 24. 1680, Cleland contra Laird of Lamingtown. 

Tutors Teftamentars were removed, as malyerſant, for 
not making inventary of the Pupils Eſtate, conform to the 
late At of Parliament, lw'y 7, 1680, Gibſon contra Lord 
Dwnke! and Thomſon. 

A Tutor was allowed no more for his Pupils Aliment, 
than w hat he cruly ex not exce the Annualrent 
of bis free Stock, the Tutor did expend more, and 
the Pupil was ſent by order of the Council, to be bred from 
the place of his abode, November 17. 1680. Sandilands con- 

tra Talzjefer, 

TYTORS BEING NOMINAT, without 
mention of joyntly or ſeverally, or any 9%0r»75, theſe who 
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accepted by ating, were found to authorize, though the 
—_ - + Sy - {o that the Nomination was notunder- 
ſiood jointly, Feb. 14. 1672. Elleis comma Scot. 

A Tutor nominat in a Teftament, with other two Tu- 
tors, without a quorum, the reſt not having accepted, 

a conſiderable Legacy left to the Tutor accepting, who di 
not confirm the Detuns Teſtament, but confirmed him- 
ſelf Exccutor qua /egatar, although be ſaw the Teflament 
ſhortly after the Detunts death, and ſubſcribed an Inventa- 
ry of his Writs, whereof the Teftament was one, yet did 
not AR for three years thereaſter, was only found L you 
from thetime of his Ating, and not for what was lott be- 
fore, Febrwary 2. 1675. Scrymzonr contra Wedderburn of 
Kingeme, 

Tutors being nominat with a quorum, one who accepted 
was found (ufficient to authorize, Feb, 11, 2676. Twrabull 
contra Rather foord of Bank: head. 

A Tuior nominat, was found not to have accepted, or 
behaved as Tutor, by concurring with other Friends, and 
taking Writs of a Charter-chiſt, and continuing to poſleſs 
the pupils Coal, and Kent upon an Infeftment for ſecurity 
ot ſlurs, though he continued to wy afier the ſum was 
ſatisfied by Imtxomiſſion, unleſs he had known of the no- 
manation betoce theſe Atings, /u!y 19, 1678. Beatſon con- 
tra Beatſon. 

A Tutor nominat, was not found to have accepted or 
adminiſtred, by concurring »ich others, by keeping the 
Defunds Writs, making no ule thereof, nor by cominuing 
intromiſſion , with the pupils Coal, after a former Title, 
by which he poſſeſſed, was latisfied by latromiflion, nei- 
ther yet as Pro-tutor, but as negetiorium geffor, unleſs it were 
proven, that he then knew that he was Tutor nominat, Dec. 
6. 1678. Bearſon contra Beatſon. 

A TVTOR OF LAWV ſerving within ayearof 
the death, and Marriage of two Tutors teftamentar, was pre- 
ferred toa Tutor Dative, lanwary 18. 1678. Gray contra 
Lady Balgerne. 

VSE OF PAYMENT was found to be cots 
tinued as a verbal Tack, till interruption by citation, orc 
otherways, November 28. 1676. She:il contra Parochioness. 

VSVRY was foundto beinferred by taking fix per cent, 
and not allowing Reten:ion ,, conform to the late At of 
Parliament,although the Debitor conſemied, » hich was not 
extended to bygones, there being grounds ot Debt, ifthe 
Retentions after bygomes were allowed, with the lubſequent 
Retention gatthe next Term, 1»/y 30. 1673. Stevmſon contra 
W:ilk:ſon. 

Viury, vide Compenſation, Feb. 9, 1676. Ronaldſon 
contra Bryden, 

Viury was tound inferrable fromDona:ion by the Debitor 
totheCreduor,it not having a ſpecial caule diſtin from the 
debt, to prevent Viury by way of Gift, though not by way 
of Contract, and ordained the fame to be allowed in the 
Principal Sum, or Annualcent, lan.z. 1677, N::bit contra 
the Laird of Humbre, 

Vlury was found incurred by taking Annualrent before 
hand, but was elidcd, becaule it was before the Kings Pro- 
clamation in March 1674. pardoning all pecunial and ar- 
bitrary Delinquences and Crimes, and that the Informer, 
after that Proclamation, had no intereſt to claim the half, 
Dec. 1. 1680. lobnſton contrathe Laitd of Haining. £ 

VICCARAGE-TEIND was found to be Milk 
andWool of Ews in lome places ofthe Patrochin, Hay.Gooſe 
and Gryce in other places thereof , and no Viccarage of 
Cows, «5 7. 1677. Parſon of Preſionn-hangh contra his 
Farochioners. 

Viccarage being claimed of Salt, and ſo much out of 
each Loom, for the profi: of Weaving, it being extraordi4 
nary, it nas onlyſu ſtained on fourty years poſſeſſion, Nog 
vembey 29, 1678. Brynie gontra Earl of Nith/dale and his 
Tennents. 4 

Viccarage, vide uſe of payment, November 28. 1676. 
Sheilcontra tarochioners. 

VINCO VINCENTEM , was foundno ſuffici- 
eut ground, that he who had obtained Certification in an 
Improbation, againſt a prior and preferable Right, ſhould 
thereby exclude a poſterior Right, which that prior w__ 
would haveexcluded, Dec, 5.1673. Haycontra Alexander 

VIOLENT PROFITE S were tound to be modifis 
able in what they exceeded the otdinary profits , where 
there was a probable caule to defend, I»/y 16. 1674. Earl of 
«Argile contra Mcnanghtown, 

VITIOVS INTROMISSION was purged 
by a Gift of the Defun@ Rebels Eſchear, albeitihe Intromi- 
flion was before the Gift, ſeing the Gift was before thein- 
tenting ofthe Cauſe, Lan. 22. 1695. Chalmers Advocutcons 
tra Gordon. 

Vitious Intromiſſion was inferred by a een 
to work with his Fathers Tools, lane 15, 1675. Laird © 
\Abercarny contra Nicels. 

Vitious /ntromifſion was found elided , and notto ex- 
ceed the value, the intromiſſion being the Husbands , con-. 

MN wuwy 


tinuing his poſſeſſion of his Wifes ſhare of his Moveables, 
un-confitmed year and day, having alſo a Diſpoſition to 
the Moveables in leHo, Dec. 13. 1676. Fairn contra Mont- 
gomery, ; : 

Vitious Intromifſion was ſuſtained again a party depon- 
ing, thathe bought Goods belonging to a Defunt, within 
ten days of his death,. from his Good-ſon, who had a Dif- 
poſition thereof, ſeing the Diſpoſition was not produced, 
Novem. 29. 1679. lrvings contra Rn ; 

Vitious Intromiſſion was clided, becauſe the DefunQ di- 
ed Rebelin September, and his Son obtained the Gift of his 
Eſchear, ſo ſoon as the Exchequer ſat is November, though 
the Gift was after the citation, and the Intremetter was fo- 
&isfamiliat , ſeing he had an intereſt to preſerve his Fathers 
Moveables, for freeing his Land of his Fathers debt, 1an. 
1. 1680. Urquhart contra Dalgarno. 

Vitious Intromiſſion was not interred by the Servants of 
the Coal-heugh, continuing to uſe the Inſtruments of the 
Coal-work tor ſome time, without determining whether 
the Inſtruments fixed inthe ground, were moveable or not, 
Lanuary 9. 1630. Brown contrathe Earl of Lothian, 

The Afſigney of a Daughter purſuing a ReduQtion, 
ex caprte inhibitions , of a Right granted by her Fa- 
ther, the Lords Reduced the Right , albeitir was al: 
ledged the purſuit was to the Daughters behove, who was 
vitious Intromettor with her Fathers Goods, and fo bound 
ro perform the Warratdice of the Diſpoſition , becauſe the 
Lords found that ſhe had a Di'poſition from her Fatherto 
the Moveables, and ſo could only be lyable in quantum ſhe 
confirming the ſame, and found that exhauſted by la»ful 
Sentences, and payment of the Funeral Charges, and other 


- Debts before any purſuit, upon the warrandice of the Dil- 


poſition againſt theDaughter relevantto exoner her, lane 15. 
12681, Baird contra Robertſon. þ- 

WARD-HOLDERS were found lyable to keep 
Head-Courts of Realities, by the nature of their holdings, 
without an exprels clauſe, 1»/y 14. 1676. Procutator-fiical 
of Hamiltown contra Lawrie of Blackwood. 

Ward of Marriage being purſued on an Infefrment, on 
an - 4 , the tame was elided, becauſethe Appryſty 
was declared to be to the behove of the principal Debſtors. 
eldeſt Son in his Family, who had no Eſtate of his own, and 
thereby the Appryſing was preſumed to be in theperſon' bf 


the principal Debitor, whereby the Ward of the Ciutidnets - 


Land, which was alſo Appryied thereby, waz extluded, #'y 
$:1697, Kings Advocat contra Laird of Tolquhgn, © 


Ward was tound not to give right to three Terns full 


' Rent, ſeing the Donatar was not in poſlelſion dyring the 


Ward, Decem. 2. 1680, Laird of Dn contra Viicount of 

«Arbuthnet. £* " 
ABSOLVTE WARRANDICE. bearing, that 

the Aſſignation ſhould be good, valid and effetual, was 


' Found not to import the Reſponſalicy of the Debitor at that 
- time, but that the Debt can be excluded by no exception, 


either from the Fat ofthe Cedent, br otherways, Nov. 24. 
1671. Barclay of Pearſtoun contra Liddel, -, © 


Warrandice was found to infer Recourſe for payment of | 


the value of the purſuers damnage, albeit there was no aftu- 
al Diſtre(s, but an evident cauſe of Eviction by the Defenders 
own deed, having granted double Rights Feb. 17, 1672. 
Smith of Braico contra Roſs of Balnagown) 

Warrandice from a Diſponers own Fat and Deed, and 
that the ſums were truly reſting, owing;/ was found to give 
recourie, although the ſums remained-due, feing they were 
not due to the Diſponer, or his Cedent, though the Clauſe 
did not bear expreſly, due to them, but recourſe was only 
granted for the jum truly payed by, tht purſuer, for here the 
Diſponer being Aſſigney, was neither in failzie, nor fault, 
butthe Cedent, Feb. 28..167 2, Batl of Argile contra Laird 
of Aitosn. | 4 

Warrandice abſolute and gene, was found not toex- 
tend to Thirlageofthe Lands to the'Maln of the Barony tor 
the ninteenth Corn, /ant21, 1672. Sandilands contra Earl 
of Hadimgtonn, 

Warrandice of Teinds from Miniſters Stipends, to be im- 
poſed in all rimecoming, was found to extend to the relief 
'Of an augmeniation on a ſubſequent Law, ſeing the Kings 

«Decreer Arbitral, on which that Law was founded, was an- 
terior, and ſo was not caſ#s incogitatus, Feb, 13. 1674.Wat- 


Fon contra Lord Balmerinoh. 


Warrandice of Lands was found not to take effet by a 
Proceſs againſt the Heir of the Warranter, alledging there 
was a prior Infettment excluſive of this, ſeing there was no- 
thing upon the Right warranted, by Proceſs intimat to the 
Warranter, lan. 19. 1676, Meinztes of Raw contra Mem- 
Lies of Caſtlehill. RE: = 

Watrandice of Lands, though abſolute, was found not 
to extend te make = an additionto a Gleib, as being leſs 
than tour Aikers, being done after the Diſpoſition, though 
upon a Liw amerior thereto, being known, and theretore 
was not comprehended in the Warrandice,unlets it had been 
expzeit, ily 1. 1676. Laird of Auchiniwil contia L. limes, 


# 
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Warrandicein an Aſſignation, that the Debt was juf,ang 
might be recovered, was foundto import the Solvency of 
the Debitor at that time, which was preſumed, and the A(. 
figney having done diligence for ſeveral yeatginſolvency du- 
ring that time, was ſuſtained, without being notourBankry 
the time of the Aſſignation, Feb. 7. 1678, Stwart contra 
Melvil. 

Warrandice from Fa@t and Deed, was found not togiye 
Recourſe, though the Right warranted was improven as 
falſe,nor being by the Fault ofthe Warranter, Dec. 14.1678 
Drickof Grange contra Blair. x 

Warrandice from Fa@ and Deed, was found incurred by 
Colluſion, and ſuppreſling the Warranders Right, by te- 
ceiving conſiderable ſums therefore, whereby the Right war. 
ranted fell in conſequence, Feb. 18. 1679. Laird of Weddey. 
burn contra Smclary, 

WARRANT for cauſing Charge and Denounceth; 
neareſt Relation, being done by the So of a FaQtor, - 
Agent was prejumed, unleſs the contrazy be proven by the 
Creditors Oath, at whoſe inflance the execution was uſed, 
Dec. 23.1673. Dalmahey contta Lord Almond, 

A WIFE was found to have right to recover the expen- 
ces of her Child bed, in lying in ot a poſthumss Child, al. 
beit the Child was born after the next Term, fubſequent to 
the DefunAs death, whereunto ordinarly the intertainment 
ofthe Relict and Family is reſtrited, this being an extraor- 
dinary caſe, was ſuſtained againſtthe eldeſt Son, though he 
wasnot Heir but having an univerſal Diſpoſition of bis Fa- 
thers Means, which was very conſiderable, which Diſpoſi- 
tion »as after the Childs conception, Nov. 10, 1671. Haſtic 
and Key his Mother contra Haſtre, 

A Wife was found notto be excluded from herLiferent- 
lands, wherein ſhe was Infeft upon her Contra of Marti- 


' age, though it bore an expreſs proviſion, that ſhe ſhould 


have no benefit thereby till che Tocher were fully payed, ſes 
ing the was not obliged to pay the Tocher, and having li- 
ved ſeven years with hex Husband , he was obliged to 
bave done diligence, and that Appryſers from his Heir 
could not be preferred unleſs they prove that the Husband 
did diligence, or that the perſon obliged for the Tocher, 
xemained ſtill notourly inlolvent, fo that diligence could 
*Rot have been uſetul, November 2 1. 1671. Meinties contra 


: Corbet. 


A Wifes Bond granted ftante matrimonio, was not found 
null, jeing ſhe had an aliment conſtitute by her Father, tor 
her own, and her Husbands Intertainment, and theZond 
was granted for Furniture 10 them, and therefore was found 
to affe& that aliment, February 23- 1672. Neilſon contra 
Arther, 

A Wifeſubſcribinga Contrat of Wodfſet with her Hus- 

band, of her Liferent-lands, where there was a Back-bond 
to her, and ſhe obliged to pay the Back-tack-duty, that os 
bligation was not found null, though ſhe poſſeſled not the 
Land, but the Back-tack being declared void, ſhe was found 
tree, not being in poſleſſion, November 14, 1672, Lockbant 
contra Lady Bute. 
_ A Wite, and onewith her being bound as Co-principals 
in her Contra of Marriage, ConjunGly and leverally, to 
pay her Tocher, which the Husband was obliged to imploy 
for her Liferent:uſe, the Husbands Heir was freed as to the 
half ofthe Tocher, which the other C 0-principal could have 
returned upon her, for though the Husband had obtained 
payment from him, but was not treed of imploying the 0- 
ther half, ſeing he ſhould, and his wite could not purſue 
that Friend for payment, December 11, 1672, Calderword 
contra Cuninghame 

A Wife getting Aſſignation toa Tack, given for ſecurity 
of Money, under Reverſion, the ſame was found valid, and 
not fraudulent, as latent, it being granted for quiting her 
-Liferent of other Lands, whereupon ſhe was preterred 
to a ſingular Succeſſor, who had payed thejum to her Hus- 
band, for purging the Lands, acquired by him, unleſs he 
had rightto thereverſion of the Tack, in which caſe he 
might voluntarly Redeem from the Husband, wthout no- 
ticing the Wifes Aſſignation, not being Intimat to him, or 
cled with Poſſeſſion, otherways than by the Husbands Poſ- 
ſeſſion, Feb. 7. 1673. Dam Elizabeth Burnetcontra St. Alex. 

rater, 

A Wife was found to have no Proceſs for ReduQtion of 


an Heretable Right, done by her Mother on Death-bed, 


without content of her Husband, or that he had been called, 
in which caſe, if without juit reaſon he concurred not, the 
Lords would authorize the Wifeto inſiſt, 1u/y 8. 1673. Hacke® 
contra Gordon of Chapeltoun., 

A Wite having dijponed Lands, her obligment to deliver 
a progreis, and warrand the ſame, was found valid, though 
the price was on to the Husband, as being a Donation 
Revockable, wherein the Buyer was not found to be concets 
ned, January 21. 1674, Redpeth contra Tare. 

A Wite tubſcribing her Husbands Teſtament, wherein 
ſhe is Executrix nominat, and univerſal Legatrix, paying 
Io00 pounds to a Daughter, the only Child of the _— 

vgs 
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having confirmed the Teſtament, under Proteſtation, not 
to be prejudged thereby of her Contra of Marriage, yet ſhe 
was found obliged to pay the 1 000 pounds out of the Deads 

. andto Confirm a Tack by her Husband on Death-bed 
totheir Daughter of a part of her Liferent-lands, rhough 
ſhe did ſubicribe at defire of her Husband, who was moribuns 
dur, he having been long ſick before, and ſhe Marrying 
within the year, her ſubicription was not found null ex 
reverentia maritali, January 24. 1674. Marray and laffray 
contra Murray. 

A Wites conſent to a Right granted by her Husband, ſub- 
{cribed by ber a few daves after his Death, was found not 
reduceable,as being done in recent: /w#u, but upon Circum- 
vention, as being repreſented ro be one of another Tenor 
than it was , and not read, and Wirneſſes were ordainedto 
be examined thereon, February 24, 1675, Hamilton contra 
Chieſfly. 

A Wife was found to have Right to get payment of her 
Moutrnings from her Husbands Heir apparent, though ſhe 
liferented all his Mean«, no: being lands, but bonds, Is/y 7. 
1675s. Wilkie contra Moriſon. 

A Wites Furniture was found to oblige the Husband fot 

ment, though he conſented not, albeit ſhe had been in- 
bi ite, if ſuitable ro her quality, unleſs he inſtru&t ſhe was 
ſifficiently provided others ays, I»/y 25. 1676. Campbelcon- 
tra Laird of Ebden. +. 

A Wites bond was foynd'nfill, though ratified judicially 
upon Oath, yet the ch thereupon was fuſtained, asa 
Lybel upon this Reply, that the true caule of it was for ware 
delivered to the Wite before her Marriage , Noveriber 8. 
1677, Smclaiy contra Richardſon and Barclay her Spoule. 

A Wife being confirmed Executrix dative to her Hus- 
band, and giving up ſeveral of his Debts in the Confirmati® 
on, being purſued on the {aids Debis, was preferred for 
Implement of a Contra@t ot Marriage, as a priviledged 
Debt, though ſhe Confirmed not as Executrix-cteditrix u- 
pon the Contract, nor gave it up as a debt, 16:4em. 

,, "A Wife being provided to the liferent of a ſum, by a 

ond granted to her and her Husband, the longett liver of 
them, and their Heirs, the Debitor was tound ſtill lyable 
ſor the Liferent, though he paved the ſum to her Husband 
without her conſent, fcing the ſum was not re-imployed as 
before, November 8. 1677. Grant contra Cuthbert. 

A Wites Bond was found valid though granted without 
conſent of her Husband, in reipe& of a Back;bond, reſtric- 
ting it only to real execution, for affeing Land, wherein 

was apparent Heir, lanwary 23. 167 8. Bruce contra Cap- 
tain Paterſon, 

A Wites Diſcharges wete found not to infer an obligment 
to repay a reſerved Liferent, reſerving the Husbands jus ma- 
ri, 'but that it was preſumed imployed tor the Family, un- 
leſs by Oath, or Writ, the contrary were proven, as that 
the wife gave out Money on ſecurity, lu/y 13. 1678. Nicolſon 
contra Ing/:s, 

A Wite was found not to enjoy the Priviledge of being 
free of Caption upon La* borrows, for threatning to burn 
her Neighbours- houſe, lanwarys. 1679. 
in Glaſgow Supplicant. 

A Wife having given up a Bond due by her Brother to her 
aſter Terms of Marriage, her Brother »as not found lyable 
to reſtorethe Bond to her Husband, unleſs there had been 
atleaſt a verbal agreement ot the conditions of theMarriagey 
and this Bond as part thereof, ſeing there was neither Cons 
traQ, nor Proclamation preceeding, albeit the Brother in- 
duced the Husband to the Marriage, and ſhewed that she 
had a loynture, and this Bond, lanwary 9. 1679, Ogilvie con- 
tra ® gilvie. 

A Wite was found not excluded from her share of her 
Husbands Moveables, by a gratuitous Diſpolition by her 
Husband, to his Brother of all Moveables and Sums, he 
should have at his death, lanwary 10. 1679, Grant contra 
Grant. 

A Wife having received ſome Gifts in Plait, and others 
after her Marriage from her own Friends, and partly trom 
her Husband, the Marriage diſſolving »ithin the year, the 
ſgids Gifts were not found to belong only to the Husband, 
as Domings Bonorum, or tothe wife, as being delivered ro 
her, or that theſe Gitted by the Husbands Friends, did be- 
longto him, and theſe by her Friendsto her, but that they 
Ad divide, ſeing the Donatars did expreſs nothing, on 
whole Accompt they were Gifted, and were jocal:a,ſo that at 
thediflolution of the Marriage,they did only returnto cach 
party, *hat they had bctore the Marriage, but Moveables 
acquired during the Marriage divide, as if the Marriage did 
not diſſolve within year and day, /anuary 14, 1679. Waxch 
contra lam!ſon, 

A Wites Bond, bearing Annualrent, whereof the Term 
was come before her Marriage, was found not to become 
her Husbands jure mariti, becauſe it was uplifted by her, or 
made Moveable by a Charge during the Marriage, feing ſhe 
then re-imployed it for Annualtent, February 21. 1679+ 
Cockburn contra Burn. 
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A Wifes Bond taken during her Marriage, was found 
not preſumed to belong to the Husband, as his Means, 


WI. 


where ſhe hq an Heretable Bond before her Marriage, 
which (he uplifted, and re-imployed on this Bond, 1bidem. 
AWifes being prepoſita negotiis, was not inferred, becauie ſhe 
was in uſeto receive her Husbands Rents, and Annualrents 
or to give her Right to uplitt a principal ſum, neither could 
her Oath prove payment after her Husbands death, /wne 3+ 
1680. Buchannan of Drum-kill contra Nairn, 

.A Wites obligation to furniſh weekly proviſions to her 
Son, and to proſecute his Pleas, upon condition to be re- 
payed attheend of the Plea, was found null though tor a- 
trocity $he lived a part, and had a conſiderable aliment of 
her Husband, l#/y 22, 1680, Baillie of Torwood:head contra 
Lady Lethem, 

A Wites Conſent was found valid, though not Ratified 
Iydicially, there being no Force, nor Threats to make her 
Conſent, January 27. 1681. Stwart contra Hutcheſon. 

WITNESSES WERE NOT ADMITTED 
to prove Intromiſſion with Rents and Goods by a Domes 
fiick Servant, who only had a verbal warrant, both toin- 
tromet and deburſe, and who left the Service without quar- 
rel, and lived ſeveral years thereafter, Nove 25, 167 1,olrving 
contra Falconer. | 

Witneſſes were aqmitted to prove Intromifſion with a ſum 
of Money, that was upon a DefunRthe time of his Death, 
theugh it exceeded x 00 pound, Dec. 13.1671, Moffat con- 
tra Fm, 

Witneſſes were admitted to prove Circumſtances in Fatt, 
inferring Fraud or Collution, but not the Oath of a Baillie 
or Clerk to prove adefireto conceal, butfonly the Oath of 
the party, Dec. 15.1671. Duff and Brown contra Forbes of 
Cullodin. 

Witneſſes were not admitted to prove a gratuitous Pro- 
miſe, as becoming Cautioner in a Bargain, though within 
160 pound, Lanuary 1 9g. 1672. L. Dexcher contra Brown, 

Wuneſſes were admitted to prove a Warrand, Command 
or Ratihabition, being in a matier of wrong, or Crime, 
Feb. 18. 1672, Earl of Nu4/dale contra Feuars of Dauneow. 

Witneſſes were admitted to prove the Articles of a current 
accompt, ſome (mall Articles in the middle being proven, 
but by one witneſs; the Lords took the purſuers Oath in 
lupplement, the Defender being dead, andthe Articles very 
ſmall, and ſuſtained the probation thereof, lwne 5. 1672. 
Word contra Rollo. ; 

Witneſſes for a Town, were found not to be the preſent Of- 
fice- bearers, but that other Cirizens might, and one wha 
had been of the Council was taken cxums nota, lune 13. 1672. 
Town of Inverneſs contra Fortes of Cullodin, 

Witneſſes were admitted to prove delivery of Viftual , for 
payment of an Annualrent, though thereby a publick Infeft- 
ment of Property was poſtponed, and an Infeftment of 
Annualrent inferred, Nov. 7. 1673 Thomſon contra Roſs. 

Witneſſes were admitted to prove the condition ot a Bar- 
gain, though thereby a Bond of borrowed _— would be 
Evacuat, it being firſt proven that the Bond was for the price 
of Meat, Witneſſes were received to inſtru the conditions 
it was bought on, lan, 22. 1674. $12 contra Inglis of More 
diſtown, 

Witneſſes were not admitted to take away Writ, by proy- 
ing compenſation by the value of price of Goods, as bei 
delivered in (atisfation of a Bond, Dec. 11,1674. Mcdu 
contra Stwart. 

Witneſſes being Women, were not admitted to prove a 
domettick Aﬀair, viz. lending a Bed by a Good mother 
toa Good-daughter, who lived under the ſame Roofwith 
her, luly2z1r. 1675. Wilkie contra Moriſon., 

Witneſſes were ſuſtained to prove Intromiſlion, tho 
thereby an Infeftment given nll ſuch ER no 
ſatisfied, would be thereby extinQ, Dec. 2.1675. Thomſon 
conira Mowbray and Alexander. 

Witneſſes were admitted to prove a Writers Compt, for 
writing, withig three years after the laſt Article of the Ac- 
compt, fo _ as it is current, reſervingtothe Lords after 
probation, and conſiderarfon of the diſtance betwixt the Ar- 
ticles, whether it were a current Accompt or not, Decem. 
16. 1675, Somervail contra Executors of Mwry- head. 

A Witneſs was admitted for a party, for proving Force, 
though ſervants imployed by the Commaitters of the Force, 
and acceſſory thereto, as neceſſary witneſſes in clandeſtine 
AQs, bur ifthe Force had been proven to have begun by ac- 
ceſſion of theſe witneſſes, they would not be admitted, the 

arty forced being kept in cuſtody, but immediatly ſet at 

tberry when he did the deed in queſtion, lanwary 10. 1677. 
_—_ of Caſtlemilk contra Whiefoord and the Duke of Ha- 
mitt on. 

Witneſſes were found competent to prove the loan of 
moveables.to exclude the preſumptive title ofProperty from 
the poſſeſſion thereof by the Defun, lanwary 17, 1678, 

eddies contra Geddies, : 

Witneſſes being women adduced by a Taverner, to prove 
that her Miſtreis had by a —— come in to the Cel- 
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ler and drawn the Wine, whereof the women ſeryants were 
domeſticks, and neceſſary witneſſes, yet the Lords did not 
admit them, but ordained the Miſtrels to one in pre- 
ſence of theſe Servants, and if her Husband hindered her 
ro depone, as in his prejudice, the Lords would then con- 
ſider of Examining women witneſſes ex officio, November 
27-1678. Tait and his Wife contra Forreſt and Cawtioner, 

Witneſſes, vide Decreet, November 30. 1678, Grant of 
Corremonie contra Mckenzie of Suddie and others. 

A Witneſs was reje&ted, becauſe Couſin-german to the 
Adducer, unleſs there appeared penwria teftivmm, and then to 
be taken cum nota, lanwary 1s. 1679. Brown of Nuntown con- 


'tra Town of Kirkewdbright, 


A Witneſs was rejefted, becauſe he had Marricd the Ad- 
ducers Siſter, th ſhe was dead, unleſs there appeared 
penuria teſtinm, and then to be admitted cm nota, lbideyn. 

A Witneſs varying nine years in hisage, in his different 
Depoſitions, firſt before a Sheriff, and then before the Lords, 
his Teſtimony was rejeted, and he ordained to be taken 
Caption, and ſent from Sheriff to Sheriff , till he were 
brought beforethe Lords, that he might be ſtigmatized as 
a falſe Witneſs, February 6. 167g, Irving contra Irving of 
Lenturk, 4 

A WITNESS EX OFFICIO, was admit- 
ted ro inſtru, if a Writ granted by a Detun&, was in his 
poſſeſſion on death-bed, if blank , or filled up then, or 
when? Ine 27.1677, Short and Birnies contra Murray, 

Witneſles ex officio, were allowed to be Examined, whes 
ther a Bond in queſtion bad been in the hands of the ob- 
liged, as undelivered, or retired after be became incapable 
to mannage his Aﬀairs, lamary 17. 1679. Cheincontra Lord 

oſe-hill. j 

A Witneſs ex officie, though eighty years of age, was not 
allowedto give Anſwers to Interrogators in writ, orto look 
upon his writtenanſ{wers, when he wasInrerrogat, tor eſchew- 
ing the prompting, or inſtruing of Witneſſes, and '1nder- 
ing the expiſcation of the Truth, February 26, 1679. Ele 
phing flown contra the Earl of Lothian, 

ITNESSES INSERT in a Bond, were Ex- 
amined ex officio, whether the Bond bearing borrowed 
Money, was forthe Renoyation of a former Bond, it bez 
ing firſt proven by the Creditors Oath, that the cauſe was 
not borrowed Money, without referring the whole to his 
Oath, he being alledged to be male fama, Feb. 22. 1696, 
Brown contra Lawrie. 

A Witneſs in the proving the Tenor of a Bond, bevingla 
anſwer to a Letter of the Purſuers, acknowledged he 
ſeen the ſame; the Lords allowed him only to be Examin- 
ed cum nota, in reſpeR he had been the Clerks ſervant, albe- 
it his proditio teſttmonu, was before his being cited as a wits 
neſs, bur after intenting of the cauſe, lwne 16, 168 1, Elkeis 
contra Duke and Dutches of Hamilton. 

A WODSET WITH A BACK BOND, 
was found not to be taken away by exception, founded u- 
pon the unwarrantable Intromiſſion of tke Wodletter with 
the Rents ofthe Wodſet Lands, again a ſingular Succeſſor, 
viz. an Appryſer of the Wodſet, Nov. 29. 1671. /uſtice con- 
tra Boyd. 

A Wodliet, containing a Tack to begin after the Redemp- 
tion, the ſaid Tack was ſuſtained, notwithſtanding of the 
ARt of Parliament 1449. Cap: 19. unleſs the duty were 
far within what the Lands payed the time of the Wodſer, and 
that reſpe& was not to be had tothe worth of the Lands, the 
_— the Redemption, Feb. 17, 1672. Douglaſs contra 

ernor. 

A Wodſet with a Back-tack, was found to prefer the 
Wodletter to an Appryſer of the Reverſion, and Back-tack, 
as to the Wodſetters current Annualrent, but the ſuperplus 
of the Rent belonged to the Appryſer, and could not be ap- 
plyed for preceeding Annualrents of the Wodſet, but every 
years Rent, forthe ſame years Annualrent only, albeitthe 
Reverſion bore no Redemption, till all Annualrents were 
payed, neither was an Eik, making the bygone Annual- 
xents AG, bearing Annualrent, found efteQual againſt 
the Appryſing, which was prior to the Eik, lanwary 16. 
1677. Halyburton contra Cunninghams. 

A Wodiet containing a Claule of Preference,that in cafe 
the Lands were ſold, the Wodſetter should have the firſt of- 
fer, and be preferred, giving the like price as others offered, 
and Adjudication being led upon the ſum in the Wodſet, 
and Conſigned, the Adjudger was ordained to renounce all 
Right to the Lands ſimple, without Reſervation of the 
clauie of Prelation, Nov. 30. 1680. Earl of Panmwure contra 
Durhame of Grange. 

A WODSETTER WAS FOVND COMPT- 
ABLE forthe ſwperplus of the Rent, more than his An- 
nualrent, ſince the At of Parliament 1 661, ſeing the Wod- 
ſer contained a Clauſe to warrand the Wodſetter againſt 
Maintenance, Taxations, and other lmpoſitions, Feb.17, 
1672. Dowglaſs of Muretowun contra V ernor. 

A Wodieter requiring, and ing forthe ſum, was 
not debarred, becaulc an Appryſer from the Wodſeuer, ap- 
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pryſing his whole Eſtate, had obtained poſſcflion of this 
Wodſet amongſtthe reſt, and being (atisficd, relinquished 
the Poſſeſſion, which was not found to oblige a ſecond Ap- 
pryſer from the Wodletter, to return the Granter to his 
Foſſeſlion, unleſs he had put the Wodſenet in poſſeſſion, 
Penny 9. 1676. Clappertoun contra Ker of Sunderland- 


an. 

A Wodſetter was found not obliged to cede his Poſſcſli. 
on, orreſtri& to his Annualrent, and compt for the ſuper 
þ'{u; by the AR 1661, betwixt Debitor and Creditor, though 
he was required to cede the Poſlcſſion by a ſingular Succeſ- 
{or, not producing his Right to the Reverſion, or not being 
warned to remeve before Whitſunday, in reſpet he was in 
yatural poſſeſſion by Labourage, and could only be oblig- 
ed to cede the Poſſeſſion upon ſufficient Caution, whent 
ſame were offtered, and he warned at Whitſunday, Feb. 20. 
1679. Bruce contra Bogre. 

A WRIT WAS FOVND TO BE NOT 
PROBATIVE , becauſe it was vitiat in /ubſtantia- 
libus , by blotting and obduſtion of half a Line ofit, 
immediatly after the Term of payment, which might have 
Ccantained a condition, or other words excluſive ot the Bond, 
neither were witneſſes admitted to adminiculat, that the 
writ atthe time it was ſubicribed, was as now it is, Novem- 
ber 22.1671. Pittillocontra Forreſter. 

AWru, wiz. a Bond of Piovilion in favours of Bairns 
ofa ſecond Marriage, was found null, and was Reduced, 
becauſe it was ſubſcribed by two Nottars, and but by three 
Witneſſes, and remained latent undelivered, or Regiſtrat 
in the Fathers hand, who thereafter by Contrat of Mars 
riage of his eldeſt Son, diſponed his whole Eſtate, with res 
lervation of Liferents, and of a provifion to theeldeft Son 
of the ſecond Marriage, without mention of theſe Bonds 
granted to the reſt, whereby the ſame were totally recalled, 
lanwary 5.1672, lack contia lack, 

A Writ, v:z. an Aſlignation blank in the Aſſigneys name, 
was found proven to be to the behove of a Shue, andthat 
the inteat thereof was ſatisfied , and thereby the Bond aſ- 
ſigned, was void by Adminicles in Writ, and Oaths ex 
oicio, lanuaryy.167z. Laird of Polmais contia Lady Gle- 
rat. 

A Writ, viz. -a Bond was found valid for a great ſum, 
though wanting Witneſſes and Writers name, being donein 
France, according to the cuſtotn there, whereby Bonds 
without Witneſſes inſert, or ſubſcribing , axe valid, if 
the any be proven to be the parties hand writ, 
by comparilon of Letters and Witneffes, 1»ly 5. 1673. Ma» 
ſter of Sa/rown contra Lord Saltown; 

Writs being Bonds of Proviſion , wete found valid, 
thoagh not delivered by the Father, who granted the ſame, 
though they had noclauſe diſpenſing with the delivery, and 
ſome of the Bairns were forisfamiliat, but the Fathers recals 
ling them, was not tultained to be proven by Witneſſes, 
that he declared he would not burden his Heirs with theſe 
Bonds, but Witneſſes ex officio were Examined , whether 
on Death-bed he gave direction to his Wifeto Cancel theſs 
Bonds, November 7. 1673. Chiſholm contra Chiſholm, 

A Writ, viz.. a Bond, was ſuſtained; being written on 
two ſheets, the laſt whereof contained only the Clauſe of 
Reliefand Regiſtration, repeating the names ofthe Princi- 
pal and Cautioners, and ſubſcribed by them, though the 
Margent was only ſubſcribed by the Principal, as uſe is, als 
beit the Bond was old, without payment of Annualrent, 
lanwary 14. 1674. Ogilvie of Littlekethick, contra Earl of 
Finlator, 

A Writ, being a — by a Maſter to Tennents of 
Rent, was found probative by his Subſcription , though 
neither being Holograph , nor having Witneſſes, Nov. 7. 
1674. Boydcontra Store. 

A Writ, viz., a Bond, was found not taken away by Come 

nſation, by the value, or price of Goods, as being de» 

ivered in fſatisfation of that Bond, which was f not 
to be proven by Witneſſes, but by Writ, or Oath, Dec. 11+ 

1674. Mcduffcomtra Stuart. 

A Writ was found valid, though but containing one Wit- 
neſs, the tubſtantials thereof, with the Creditor, Sum and 
Term, being written by the Debitors own hand, lanwary 23 4 
1675. Vanscontra Mallech. 

A Writ was found eftcual, though never delivered, 
there being a Seaſin taken thereon, Regiſtrat, where the 
7p ayes done no poſitive Deed in the contrary, which 
if the Diſponer alledge, the Lords would hear them on it, 

23- 1675. Bruce contra Bruce, 

A Writ was ſuſtained, being ſubſcribed but by one Not- 
tar, being a Fatory, made by a firanger in Holland, where 
one Nottar does ſuffice, lan 11, 1676. Faton and Moſman 
contra Pitcairn, 

_ A Writ without Witneſſes was ſuſtained, being a Tripat- 
tite Minut amongſt Merchands, I es in a 
Bond ronees for the price of Vifual, by them, and 
ſubſcribed by the three Merchands as patties, 1s: 19. 1676» 
Forreſt conrg Veutch, 4 


* ſforhis relief, fo that the Purſucr did not 


£E 
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A Writ was aheggway partly by the Creditors Oath, that ' 
row 


Bund was not for Money, as it bore, and 
nt, by the Wiinefles inſert, that the true cauſe was the 
cancelling of a prior Bond, granted by the Debitors Mother, 
whereof a Diſcharge was now found out, and produced, 
without referring the whole alledgance to the Creditors 
Oath, who was alledged to be male fame, Feb. 22. 16764 
*Broxn contra Lawrie. ! 

A Writ being null for want of the Deſignation of the 
Writer, the nullity was nor ſupplied by condeſcending on 
the Writers Name, and Deſignation, /ſeing it could not afs 
forde modum i. adi, the Writs 4 years lince, un- 
Jels the perſon cond-ſcended on were alive, butif the Des 
fender produced Manuſcripts of the perſon condeſcended 
On, to be compared with the Writ in queſtion, the Lords 
declared they would take the ſamets conſideration, Feb.2z2, 
1676 -Liird Ines contra Gordon of Buckze. 

A Writ berwixt two parties, containing a clauſe in tas 
yours of athird party, was found to that third par- 
ty, without neceſſity to provethe delivery of the Writ, and 
the Oath ofthe Contrater was not found tufficient to prove 
againſt the third party, that the Writ was never delivered, 
nor accepted, lwne 8. 1676. Irving contra Forbes of Tol- 

on 


9 Writ was found to rg. pt wares. = asro 
the price of Lands (old by him, and was found not to prove 


the allo» ance of a part of that for ing Incunbef 
rances,unleis theſe were prod ap te Aer rejudict © 


Back-bond, ed to the Purſuer, for applying a. price 
olely found u- 


the d Writ, Iu/y 25,1677. Earl of Wintown contr 
Near of Dexglaſs. 4 
A Writ was found neither falſe nor null, albeit one of 


thagye Witmeſſes in it den bar Barr py ry leing his 
Teſtimony was redargued of Falſe- Writs produced, 
and tha: the other Witneſſes affirmed , likeas the Wrics 
were adminicularby comparing the —_— Wineſles Sub- 
ſcription , with other unqueſtioned Subſcriptions, and by 
the Writer, DiQter and Adviſer of the Writ, though they 
faw it not ſubicribed, yet had warrand for drawing of it, 


from the , and that he shew whoſe Name $hould be . 


in it, Lenters from him, to the like effe&t with ir, 
Iwuly. y, 167%. Henderſon of Fordel contta Laird of Car« 


Writ was taken aw not delivery, 2s bei 
the Granters Writs ar Ac No gps Ark, Lond 
February 13. 1679. Cathcart of Carlttonn contra Laird of 
Corſclays, 

A Writ, viz. a ſubſcribed Accompt, was elided by ant 
unſubſcribed Accompt, Written old whe Credicors band, 
and Jubjoined to the tubſcribed Accompt, 1/9 29. 1680. 
Aikman contra Ta 

Writ, Vide Letter, December 10. 1680. Wright contra 
R#thven, 

A Writ, being a Bond of 20000, pound, with a blank 
for filling up odd Money, a blank for the Creditors 
Name, and for the Lands, out of which the Annualient 
was to be lifted , and the Names and Defignations of 
the Witnefles blank, but having a 'Schedul about it,' 
Written with-the hand of one ot the Witmefſes, who 
was the Debitors known Confident , bearing the parties 
Name and Landsto be filled up, which being fo found in 
the cuſtody of an Advocat, but not amongt his proper 
Writs, and being given up by him, who at that time was 
a Servant to the A , to the 

it was to be given, upon the Oaths ex efficio, ofthe 
Giver up, andof the party who received the Bond, and fil- 
led up another Name to his behove, of the Writer of the 
ul, and Wirnefles inſert, the Lords found, that the 
Bond was a depoſitat Writ in the Defunt Advocats hand, 
and that the Terms of Depolitation were not and 
thereforefound it null, Dec. 10. 1680. Lord Balmermob 
contra Earl of Lothian, ' 
A Writ ſubſcribed without Witneſſes, was ſuſtained, 


though not Holograph, being an accompt berwixt a Col-: 


leQor and Sub-colleQor ot Celts, after the Sub-colleRters 
death, it being that he was Sub-colleRtor,Dec, 17. 
1680. S:wart cofltta Agnew of Shenchen, - 


A Writ, being an Accompt not Holograph, and fub-- 


ſcribed without Witneſſes, not being berwixt Merchantand 


Merchant, or Merchant and FaRtor , the Lords inclined- 


not to ſuſtain it as probative , though it contained ſmall 
Articles for Furniture, not exceeding 1 50 pounds, berwixt 
two Brothers, but ordained the denyerto Deponede ca/um- 
nis, if it was his ſubſcription, December 17. 1 680, Loeckbart 
contra Lockhart, 


F 1N1s 


y to-whom, by the- 


TO THE 


R E A 


D E R 


" _ © $une 4 1687. 
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